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a 'd, 427 U.S. 160 (1976), petitioner once again revised
its admissions policy (Pet. App. A4, A430A44; J.A. A250-A253).
After May 29, 1975, petitioner generally permittéd unmarried
blacks as well as married blacks to enroll as students. It
continued to deny admission, however, to any applicant known to
be a partner in an interracial marriage (Pet. App. A4, A43-~
A44). _/ It also established disciplinary rules requiring the
expulsion of any student (1) who was a partner in an interracial
marriage, (2) who was affiliated with a group or organization
advocating interracial marriage, (3) who engaged in interracial
dating, or (4) who encouraged others to violate petitioner's
rules and prohibitions against iﬁterracial dating (Pet. Apb. A4,
A44); J.A. A53-A54, ATT-ABO, A197-A98, A208-A209, A277). Those
rules adopted a broad definition of "dating," encompassing a wide
range of associations (J.A. A155-A177, A197-A199). Petitioner
required each student to attend a "rules meeting" at which the
several disciplinary rules were reviewed, and further required
each student to sign a statement prom}sipg to abide by these
racial restrictions (Pet. App. A42-A43-; J.A. A132-A133),

Until 1970, ...e Interr=1 Revenue Se;;ice recognized
r2titi ler as a tax-exempt organization described in Section
'¢)(3) of the Internal Revenue Code of 1954 (26 U.S.C.). See
J . University v. Simon, 416 U.S. 725, 735 (1974). On

2 r 30, 1970, the Internal Revenue Service sent letters to
approximately 5,000 organizations operating private schools,
including petitioner, announcing that it would no longer

e & ze as legally entitled to tax exemption, or to receive.

deductible charitable contributions, any private school that

plicarts to petitioner specified their race and marital
\ their applications for admissions (J.A. A122-A133). 1If
lication form indicated that an applicant was black, but

.t reveal the race of the applicant's spouse, petitioner
reauested that sdditdannl teda-_lis. Se o Roo 00



d a racially discrimi: itory admissions policy (J.A.
AZ>¢~Az34). See Green v. Connally, 330 F. Supp. 1150, 1173
(D.D.C.), aff'd, 404 U.S. 997 (1971). The letter requested proof
of a nondiscriminatory admissions policy and advised that tax-
exenmpt tuling letters would be reviewed in light of the
information provided. At the end of 1970, petitioner responded
that it did not admit black students and, in September 1971,
further stated that it had no intention of altering that
policy. The Internal Revenue Service therefore commenced
administrative proceedings leading to the revocation of
petitioner’'s tax exemption. and of its advance assurance of
deductibility. After petitioner's attempt to enjoin those

proceedings had failed in this Court (see Bob Jones University v.

Simon, 416 U.S. 735 (1974), _/ January 1976, the Internal Revenue
Service issued a final notice of revocation to petitioner,
effective as of December 1, 1970 (Pet. App. A40, ABT-A88, A89).
2. Seeking to reinstate its exemption, petitioner brought
this action in the United States District Court for the District
of South Carolina for refund of $21 in federal unemployment taxes
r e year 1975 (Pet. App. A3, A40). _/ The government
counterclaimed for approximately $490,000 in federal unemployment

axes for the years 1971 through 1975 (ibid.). Following a
trial, the district court held that petitioner qualfied for tax

/ While the administrative proceedings preliminary to the
Tevocation of its exemption were pending, petitioner sought
injunctive relief to prevent the Internal Revenue Service from
taking final action on the revocation. Bob Jones University v.
Simon, supra, 416 U.S. 725. This Court unanimously held that the
ac on was barred by the Anti-Injunction Act (26 U.S.C. (& Supp.
- 21(a)) and by the Declaratory Judgment Act (28 U.S.C. (&

II) 2201), but suggested (416 U.S. at 746) the refund suit
re ultimately employed by petitioners here.

itioner's qualification for an exemption from federal

yment taxes (FUTA) under 26 U.S.C. 3306(c)(8) turns on its

ment to status as a tax-exempt organization under Section
~-..<,\3). See Bob Jones University v. Simon, supra, 416 U.S. at
727-72R.







the broad heading of 'charitable'"™ (Pet. App. A7-A8, n.6). Here,
it stated, petitioner's racial policies violated clearly defined
public policy, rooted in the Constitution and the decisions of
this Court condemning racial discrimination. Since there is a
government policy against subsidizing racial discrimination in
education, public or private, the court of appeals held that "the
Service acted within its statutory authority in revoking
[petitioner's] tax exempt étatus * % %" (peg., App. A10).

In so holding, the court rejected jretitioner's argument that
the application of the Service's nondiscrimination policy to |
petitioner violates the Free Exercise and Establishment Clauses
of the First Amendment. Assuming that petitioner's racial
discrimination is motivated by sincere religious beliefs, the
court noted that the Internﬁl Revenue Service's policy would not
prohibit petitioner from adhering to its teachings or force any
individual student to violate his beliefs (Pet. App. A13-A14).
The court further concluded that "the uniform application of the
[éervice's] rule to all religiously operated schools avoids the

cessity for a potentially entangling inquiry into whether a
racially restrictive practice is the result of sincere religious

belief" (Pet. App. A16; emphasis in original).



SUMI © ' ARGUMENT

1. The court of appeals correctly held that the
Commissioner of Internal Revenue acted within his.statutory
authority in determiniﬁg{ that because of their undisputgd
racially restrictive admissions policies and other discriminatory
policies, petitioners failed to qualify as tax-exempt
organizations under Section 501(c)(3) of the Internal Revenue
Code of 1954 or as eligible donees of charitable contributions
deductible under Section 170(a) and (c)(2) of the Code. Since
1970, the Service has uniformly ruled that a private school will
not qualify for those federal tax benefits unless it establishes
that its admissions and educational policies are operated on a
racially nondiscriminatdry basis. That ruling and the decision
below upholding it, are amply supported by the Constitution, by
decisions of this Court, and by Acts of Congress evidencing a
strong national commitment to the eradication of racisal
discrimination generally, and, in particular, racial
discrimination by educational institutions, public and private.

See, e.g., Amendments XIII, XIV, XV; Runyon v. McCreQx:;gJ 427 U.S.

160 (1976); Section 1 of the Civil Rights Act of 1866, 42 U.S.C.
1981; Section 601 of the Civil Rights Act of 1964, 42 U.S.C.
2000d4. That commitment springs from the principle that

""" Jistinctions between citizens solely because of their.
ancest ' [are] 'odious to a free people whose institutions are

founded upon the doctrine of equality.'" Loving v. Virginia, 388

U.S. 1, 11 (1967) (quoting Hirabayashi v. United States, 320 U.S.

{ , 100 (1943)). 1t reflects also the centrality of education® to
a democratic society and the peculiarly injurious effects of the
stig . engeﬁdered by discrimination in the classroom. Brown v.
»f Education, 347 U.S. 483, 493-495 (1954); Bolling v.
347 U.S. 497, 500 (1954). 1Indeed, this Court's opinion




1 v. McCrary, 427 U.S. 160 (1976) suggests that while
petitioners may have a right to teach doctrines of racial
separation, they meaintain racially discriminatory admissions
policies and other similar practices if they are commercially
operated and otherwise open to the general public. Such conduct
violates 42 U.S.C. 1981, which provides that all persons shall
have the same right to makg and enforce contracts as is enjoyed
by white citizens.

Given the highly articulated national policy against
racially segregated education, the Commissioner of Internal
Revenue was amply justified in concluding that petitioners were
not "charitable" organizations within the meaning of Section
501(c)(3) or eligible for "charitable contributions" deductible
under Section 170(c) of the Code. The origin, structure, and
legislative history of those provisions demonstrate that Congress
intended to grant the benefits of tax exemption and to permit
deductibility of contridbutions only to those organizations whose
operations are "charitable," as that is used at common law.
Trinidad v. Sagrada Orden, 263 U.S. 578, 581 (1924); Helvering v.
B . 293 U.S. 144, 147 (1934). H.R. Rep. No. 1860, 75th Cong.,

3d Se: . 19 (1938). As the sponsor of a predecessor to the
current exemption provision explained, the exemption was designed
to aid institutions devoted exclusively to the relief of
suffering and to all things which commend themselves to every
charitable and just impulse. 44 Cong. Rec. 4150 (1909).
Accordingly, both the Internal Revenue Service and the courts
have ewed the tax statutes against their background in the law
of charitable trusts, and have properly ascribed primacy to the

t m "charitable" in.the tax provisions. See Treasury

ons on Income Tax (1954 Code), Sec. 1.501(e)(3)-1(d)(2).



» S ce has accordingly ruled that, since private
schools which practice racial discrimination are not classified
as charities under the law of charitable trusts Qnd violete
sharply defined public'pdlicies, they provide no public.benefit
warranting the granting of a tex exemption and eligibility for
deductible "charitable contributions" under Section 170. Rev.
Rul. 71-447, 1971-2 Cum. Bull. 230. That position was first
upheld in the seminal opinion of the three-judge district court

in Green v. Connally, 330 F. Supp. 1150 (D.D.C. 1971), aff'd per

curiam sub nom. Coit v. Green, 404 U.S. 997 (1971), upon whose

analysis we rely. There, the court found that there is a
compelling as well as a reasonable government interest in the
interdiction of racial discrimination which stands on highest
con itutional ground. It accordingly held that exemptions under
the Internal Revenue Code might properly be denied to any
institution serving educational purposes that discriminates
egainst students or applicants on the basis of race.

Apart from the decision below, the Green ruling has been

followed in Prince Edward School Foundation v. United States, 478

F. Supp. 107 (D.D.C. 1979), aff'd, No. 79-1622 (D.C. Cir. June
30, 1980), cert. denied, 450 U.S. 944 (1981). These decisions
r in accord with rulings of this Court sustaining the
'‘allowance of tax deductions that would frustrate sharply

defined state or national policy. Tank Truck Rentals v.

C m £ ner, 356 U.S. 30, 33-34 (1958); Textile Mills Corp. v.

Com ssi ler, 314 U.S. 326 (1941). Indeed, since tax exemption

and eligibility for deductible contributions constitute an :
indirect government subsidy in the form of matching grants, the
; onef could well conclude that conferring tax exempt
. upon racially discriminatory private schools would pose

constitutional problems that could be avoided by requiring



wrnavaviy 8z @ prequlsil - 10 tax exemption. “Hacial
wsocrimingation in state-operated schools is barred by the
Constitution and "[i]t is also axiomatic that a state may not
induce, encourage or promote private persons to accomplish what
it is constitutionally forbidden to accomplish'" Norwood v.

Harrison, 413 U.S. 455, 465 (1973), quoting Lee v. Macon County

Board of Education, 267 F. Supp. 458, 475-476 (M.D. Ala. 1967).
Recent congressional actions confirm that the
nondiscrimination principle comports with Congress' understanding
of the Code's requirements. "In view of national policy," in
1976 Congress added to the Code the provision now contained in
Section 501(i), which explicitly denies exempt status to a social
club if its charter or any of its written policy statements
provides for discrimination against any person on the basis of
race, color, or religion. Act of Oct. 20, 1976, Pub. L. No. 94~
658, Section 2(a), 90 Stat. 2697. The accompanying Senate
Report, S. Rep. No. 94-318, 94th Cong., 23 Sess. ' 8 & n.5
(1976)) cites with approval the holding in Green v. Connally,

affirmed by this court, and expresses Congress' intent to apply
to social clubs the same rule of nondiscrimination applied to
private schools here. Although subseguent congressional action
has temporarily stayed the employment of proposed new procedures
to enforce the policy of the Internal Revenue Service, Congress
has ex essly sanctioned the continuation of the substantive and
procedural policies enforced in these cases. See Sections 103
and 615, Treasury, Postal Service, and General Government
Appropriations Act, 1980, Pub. L. No. 96-74, 93 Stat. 559. See
also Rev. Rul. 71-447, supra; Rev. Proc. 75-50, 1975-2 Cum. Bull.
587.

2. Both Goldsboro Christian Schools and Bob Jones

'rsity seek to excuse their failure to satisfy the



nondiscrimini ion principle on the ground that their
discéiminatory practices are the outgrowth of sincere religious

f th. But as the court of appeals correctly conéluded. the

w uestioned First Amendment right to free religious belief and
exercise does not carry with it a guarantee of any person's or
corporation's entitlement to tax-exempt status. The Internal
Revenue Service's ruling does not purport to interfere with
petitioner's right to espouse and teach reiigious doctrine, or
with the right of any student to adhere to such doctrine. By
requiring them to demonstrate racially nondiscriminatory policies
as a condition to receiving federal tax exemption and eligibility
for charitable contributions, the Internal Revenue Service did
not encroach on any activity to which this Court has accorded

aff ative constitutional protections. See Norwood v. Harrison,

413 U.S. 455, 464 n.T7, 468-470; Runyan v. McCrary, 427 U.S. 160,

175-179 (1976). Hence, the Service's ruling does not violate the
Free Exercise Clause of the First Amendment.

Nor does the nondiscrimination principle of the Internal
Revenue Service transgress values under the Establishment
Clause. As the court below properly observed (No. 81-3 Pet. App.
A15-A16), "the uniform application of the rule to all religiously
operated schools [as well as nonreligious schools] avoids the
necessity for a potentially entangling inquiry into whether a
racially restrictive practice is the result of sincere religious
belief (emphasis supplied)." Hence, the Service's policy does

er one religion over another or provoke entanglement in

of church doctrine that would implicate the Establishmént



ARy IoN1
NONPRN®IT PRIVATE SCHOOLS THAT, ON THE BASIS
OF . GIOUS DOCTRINE, PRACTICE RACIAL
DISCRIMINATION, DO NOT QUALIFY AS TAX-
EXEMPT ORGANIZATIONS UNDER THE INTERNAL
REVENUE CODE
A. The Commissioner of Internal
Revenue acted within his
statutory authority in ruling
that racially discriminatory
private schools are not tax-
exempt under Section 501(c)(3)
and are therefore not eligible

for charitable contributions
deductible under Section 170

1. These consolidated cases present an important question
with respect to the Internal Revenue Service's statutory
authority to administer the law governing the tax-exempt status
of private schoolgs. As this Court observed in an earlier
procedural chapter of this litigation involving petitioner Bobd
J-" "3 University, an organization's receipt of tax-exempt status
under Section 501(c)(3) of the Internal Revenue Code and its
¢ se .ent inclusion in the Internal Revenue Service's Cumulative
List of Organizations described in Section 170(c¢) "assures
pot 1tial donors in advance that contributions to the

z2anization will qualify as charitable deductions under

§170(c)(2)" Bob Jones University v. Simon, 416 U.S. 725, 729

(1974). Because the Service generally permits a donor to rely on
the mulative List, "appearance on the Cumulative List is a
prerequisite to successful fund raising or most charitable
organizations" (id. at 729-730).
Tax-exempt status under Section 501(c)(3) and eligibility
tax deductible charitable contributions constitutes a
tantial financial benefit pnd form of government support To
n with, such étgtus confers exemption from income taxes on
.come, the federal social security taxes (26 U.S.C.
31 (b)(8)(B)), and the federal unemployment taxes (26 U.S.C.

5(c)(8)). But more importantly, an organization's tax-exempt



11ts donors to re e their tax liability by means of
charitable contributions to the organization. Thus, the net cost
of every dollar given to a Section 501(c)(3) organization by a
donor in the 504 marginal tax bracket is only 50 cents. In real
economic terms, the ability of such a donor to make a $i
contribution at a net cost of 50 cents therefore represents a
form of indirect government support or "contribution" of 50 cents
to the donee organization.

Thus, the tax laws make the government a partner in the
multiple forms of private philanthropy that abound in the
Nation. And such charitable pluralism is widely regarded as a
healthy phenomenon providing important benefits to society as a
1 10le. _j Private philanthropy can accomplish tasks that are
unsuited for the government to perform. But not all forms of
1 ivate philanthropy are eligible for tax benefits. As we shall
show in greater detail, the basis for conferring tax exemptions
and benefits upon such private philanthropy was Congress' belief
that "the Government is compensated fgrwjhe loss of revenue by
its relief from financial burden whicﬁ would otherwise have to be
met by appropriations from other public gﬁnds, and by the
benefits resulting from the promotion of the general welfare"
H.R. Rept. No. 1820, 75th Cong., 34 Sess., p. 19 (1939).

Tax exemption under Section 501(c)(3) and eligibility for
deductible contributions.under Section 170 therefore rest on the
sound congressional policy that a qualifying organization must
promote the general welfare. This limitation, as we shall show,
is consistent with the law of charitable trusts, that a .

"charitable" trust is one formed to serve the general welfare and

/ See Saks, The Role of Philanthropy: An Institutional View,
%6 Va. L. Rev. 516, 524 (1960); Stone, Federal Tax Support of
rities and Other Exempt Organizations: The Need for a
ional Policy, 1968 S. Calif. Tax Inst. 2-7; 4 Report of the
noyal Commissioners on Taxation [Canada], p. 132 (1967).
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rg ago in Ould v. Washington Hospital for Foundlings,

95 U.S. 303, 311 (1877), "A charitable use, where neither law nor
public policy forbids, may be applied to almost any thing that
tends to promote the well-doing and well-being of social man."

2. Here, petitioner Goldsboro Christian Schools concedes
(Pet. 6) that it "has maintained a racially discriminatory
admissions policy since ité founding." It simply refuses to
admit black students. Although petitioner Bob Jones University
maintained a similar discriminatory admissions policy prior to
1971, it now denies admission to any applicant known to be a
partner in an interracial marriage, and enforces strict
disciplinary rules against interracial dating (see pp. R

2-‘). Thus, Bob Jones University imposes rules upon its
student body based upon racial classifications.

Given petitioners' racially restrictive policies, it is
plain that their activities do not promote the general welfare
ahd the community at large. They are accordingly not
"charitable" organizations within the meaning of the federal tax
laws. Indeed, if Goldsboro's discriminatory practices had been
committed by a nonsectarian institution with no claim that its
r 1ial policies were based on religious doctrine, it is settled
that its exclusion of blacks would violate the equal right to
c¢ tract provisions of Section 1 of the Civil Rights Act of 1866,
14 Stat. 27, 42 U.S.C. 1981, and subject it to a cause of action
un” r that federal statute. Runyon v. McCrary, 427 U.S. 160

(1976). ©Putting aside petitioner Bodb Jones University's similar

claim based on religious doctrine, its policy of denying

admission to partners in an interracial marriage and of expelling

R s who date o£ many outside their race likewise rests upon
v w?”ious distinction drawn according to race that would

0" . 42 U.S.C. 1981, and render it liable to a similar suit.



T4 .n v. Wheaton Haven Recreati al Association, 410 U.S. 434
(19735 (white club member has cause of action under 42 U.S.C.
1981 and 1982 for expulsion for bringing black gﬁests); Faraca v.
Clements, 506 F.2d 956  (5th Cir. 1975), cert. denied, 422 U.S.
1006 (1976) (white man denied employment because wife wés black

has cause of action under 42 U.S.C. 1981); Fiedler v. Marumsco

Christian School, 631 F.2d 1144 (4th Cir. 1980) (42 U.S.C. 1981

prohibits commercially operated private sectarian school from
expelling a white student because of her association with a black

student). Cf. Mclaurin v. Oklahoma State Regents, 339 U.S. 637,

641-642 (1950) (rules and regulations applied by a state-
supported university that "impairled] and inhibit|ed] |a black
student's] ability to * * * engage in discussions and exchange
views with other students * * * and "depriv{ed] [him] of the
opportunity to secure acceptance by his fellow students on his
own merits" held to violate right to equal protection). See also

Loving v. Virginia, 388 U.S. 1 (1967) (law prohibiting

i rracial marriage held unconstitutional); Mclaughlin v.

1






clusively for reli, ritable,

scientific, testin, _.. __.__ic safety,

literary or educational purposes, or

for the prevention of cruelty to children

or animals, no part of the net earnings

of which inures to the benefit of any

private shareholder or individual * ¥* %,
Section 170(c)(2) of the Code provides a deduction for income tax
purposes for a "charitable contribution" to a "corporation,
trust, or community chest, fund, or foundation * * * organized
and operated exclusively for religious, charitable, scientific,
literary, or educational purposes * * *," See also Section 2055
(estate tax charitable deduction), 2522 (gift tax charitable

deduction). Those provisions are construed in pari materia. Bob

Jones University v. Simon, supra, 416 U.S. at 727~728 & n.1;

Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 29, n.1;
(1976).

Since 1970, the Internal Revenue Service has consistently

ruled that a private school, "whether church related or not,"
does not qualify as a tax-exempt organization under Section
501(c)(3), or as an eligible donee of charitable contributions
deductible under Section 170(c)(2), unless it establishes that
its admissions and educational policies are operated on a
racially nondiscriminatory basis (81-3 J.A. A235-A239). / As
the Commissioner explained in Rev. Rul. 71-447, 1971-2 Cum. Bull.
230, "the statutory requirement of being 'organized and operated
e ‘:'lusively for religious, charitable * * * or educational
purposes' was intended to express the basic common law concept"
of charity. The primacy of the charitable requirement is further
shown "by [Congress'] description in section 170(¢) of the Code
of a deductible gift to 'a corporation trust, fund, or foundation

*oE % ganized and operated exclusively for * * * educational

/ See Rev. Rul. 71-447, 1971-2 Cum. Bull. 230; Rev. Proc.
T2-54, 1972-2 Cum. Bull. 834; Rev. Rul. 75-231, 1975-1 Cum. Bull.
158: Rev. Proc. 75=-50. 1975-2 Cum. Bull. SAR7T.
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3ince "all charitable trusts, educational or otherwise,
are subject to the requirement that the purpose of the trust may
not be illegal or contrary to public policy * * *" and there is
"a national policy to discourage racial discrimination in
education, whether public or private * * * " the Ruling holds
that "a school not having a racfzlly nondiscriminatory policy as
to students is not 'charitable' within the common law concepts
reflected in section 170 and 501(c)(3) of the Code * * * and
accordingly does not qualify as an organization exempt from
Federal income tax" (id. at 230-231). _/

2. The history of the tax éxemption provisions lend strong
support to the Commissioner's ruling position. They show that in
enacting the exemption for charitable organizations, Congress
i: ended to benefit only those organizations whose operations are
beneficial to society as a whole, i.e., "charitable," as that
term was understood at common law. Section 501(c)(3) has its
roots in Section 32, Act of August ij 1@94, 28 Stat. 556, and
was carried forward,~unchanged in subétance, into the Corporation
E :ise Tax Act of Aug. 5, 1909, 36 Stat.‘113, Section 38. _/ In
its initial version, the statute exempted from tax "corporations,
co ranies, or associations organized and conducted solely for
charitable, religious, or educational purposes * * *," That
enumeration was in accofd with Lord MacNaughten's authoritative

collation of common law charities in Commissioners for Special

/ See Restatement, Trusts (Second), Section 377, comment
T1959): "A trust for a purpose the accomplishment of which is
contrary to public policy, although not forbidden by law, is
i ¢ i4."

Earlier income taxes were originally imposed only upon
*--**-als, Section 49, Act of Aug. 5, 1861, 12 Stat. 292, 309,
anu equently only upon individuals and certain specified
ions, Sections 116, 120-122, Act of June 30, 1864,
o 218, 281, 283-285. Cf. Paul, Taxation in the United
States y-15 (1954).  See Collector v. Hubbard, T2 Wall. 1 (7870).




s 2 wm rax v. rem L [1691] A.U. DO1, D58 (quoted 1in
wvaus v. Newton, 382 U.S. 296, 307-308 (1966) (White, J.,

concurring)):

"'Charity' in its legal sense comprises
four principal divisions: trusts for the
relief of poverty; trusts for the ad-
vancement of education; trusts for the
advancement of religion; and trusts for
other purposes beneficial to the
community, not falling under any of

the preceding heads."”

See also Jackson v. Phillips, 14 Allen (96 Mass.) 539, 556
(1867); IV Scott, The Law of Trusts (1967 ed.), Section

368. _/ Thus, the term "charitable" is used "in its generally
accepted legal sense" (Treasury Regulations, Section 1.501(¢)(3)-

1(d)(2), and not in the popular sense such as benevolence to the

poor. Accord, Eastern Kentucky Welfare Rights Org.v. Simon, 506

F.2d4 1278, 1286-1290 (D.C. Cir. 1974), vacated and remanded on
other grounds, 426 (1976), see Reiling, Federal Taxation: What

is a Charitable Organization, 44 A.B.A.J. 525, 527 (1958).
The legislative history of the tax exemption provisions

likewise demonstrates that Congress intended to limit their

/ The terms of the exemption have been continued without basic
change in all subsequent income tax acts. The first modern

i ome tax statute, Act of Oct. 3, 1913, ¢. 16, 8 Stat. 114,
Section II(G)(a), contained an exemption in favor of "any
c ation or association organized and operated exclusively for
r ous, charitable, scientific, or educational purposes
*# = =" The Revenue Acts of 1916 and 1918 carried forward that
exe +tion in identical terms. Section 11(a), Act of Sept. 8,
191,, 39 Stat. 756, Section 231(6), Revenue Act of 1918, 40 Stat.
1057. By Section 231 of the Revenue Act of 1921, 42 Stat. 227,
Congress added to the statute the word "literary" and the phrase
"or for the prevention of cruelty to children or animals." The
©  ase "testing for public safety" was inserted in 1954. And the
1  ‘enue Act of 1934, ch. 277, 48 Stat. 680, added the
qualification that "no substantial part of the activities of
which is carrying on propaganda, or otherwise attempting, to
influence legislation."

The income deduction for charitable contributions originated
*= = “‘on 1201(2), Act of Oct. 3, 1917, 40 Stat. 300. See
g V. Bliss, 293 U.S. 144, 147 (1943). 1t has been
in each subsequent revenue enactment. See Reiling,
'ederal Taxation: What is a Charitable Organization?, 44
A.B.A.J. 525,




sy VW ovnvse organlizatvions vnat turtither the traditional

- objects of society as a Qhole and thereby diminish the
burdens of government. As the sponsor of the 1969 tax exemption
statute observed, the provision was designed to relieve from the
corporate tax those institutions "devoted exclusively tb the

relief of suffering, to the alleviation of our people, and to all

things which commend themselves 'to every charitable and just

impulse" (emphasis supplied). 44 Cong. Rec. 4150 (1909).
Similarly, when Congress amended the provision for charitable
deductions to confine its application to gifts made to domestic
institutions (by Section 23(0), Revenue Act of 1938, ch. 289, 52
Stat. 447), the accompanying Houée Committee Report (H.R. Rep.
No. 1860) 75th Cong., 34 Sess. 19 (1938), explained:

The exemption from taxation of money or
property devoted to charitable and other
purposes is based upon the theory that
the government is compensated for the
loss of revenue by its relief from
financial burden which would otherwise
have to be met by appropriations from
public funds, and by the benefits re-
sulting from the promotion of the general
welfare. The United States"derives no
such benefits from gifts to foreign
institutions, and the proposed limitation
is consistent with the above theory.

3. The decisions of this Court confirm the primacy of the
"ch itable" requirement under Section 501(c)(3). 1In Helvering
v. ™iss, 293 U.S. 144 (1934), the Court emphasized the
"chi itable" requiremenf by observing that "Congress, in order to

encourage gifts to religious, educational and other charitable

cts, granted "Congress, in order to encourage gifts to

reiigious, educational and other charitable objects, granted the

privilege of deducting such gifts from gross income * * *

( hasis sﬁpplied). Thus, the fact that the statute speaks of
" orations * * * organized and operated exclusively for
»ligi- s, charitable, scientific, testing for public safety,

rary or educational purposes" does not, as petitioners would



, mean that each one of ' .0se terms describes a mutually
exclusive tax-exempt category. Accordingly, an organizgtion is
eligible for tax-exempt status under Section 501(c)(3) only if
its operations are "charitable," i.e., of benefit to society as a

whole. See Trinidad v. Sagrada Orden, 263 U.S. 578, 581 (1924)

(v * # [e]vidently the exemption [was] made in recognition of
the benefit which the public derives from corporate activities
of the class named, and [was] intended to aid them when not

conducted for private gain." Accord, St. Louis Union Trust

Company v. United States, 374 F.2d 427, 432 (8th Cir. 1967).

Otherwise, a school organized to train political assassins or to
teach genocide, an organization preaching a religion devoted to
the illegal shipment of arms or based upon other sacraments that
¢ stitute crimes, or a scientific organization devoted to the
de ‘:lopment and aistribution of illegal drugs, all would be
exempt from tax and eligible for deductible charitable
contributions as respectively "educational," "religious,"
"scientific" organizations. Congress surely never intended the
gov nment to provide indirect financial support for criminal
activities or for organization whose aims are contrary to public
policy. _/

The courts of appeals have likewise viewed the tax exemption
pr. isions as consistent with the common law of charitable

tru. 8. See United States v. Proprietors of Social Law Library,

102 F.2d 481, 483 (18t Cir. 1939) ("[t]he term 'charitable' is a
generic term and includes literary, religious, scientific and

educational institutions"); Pennsylvania Co. for Insurance on

Lives v. Helvering, 66 F.2d4 284, 285 (D.C. Cir. 1933) ("we must

"“e three judge district court in Green v. Connally,

F. Supp. at 1160, put it: “This public policy doctrine
as a necessary exception to or qualifier of the precept
eneral trusts for education are considered to be for the
f the community. Otherwise, for example, Fagin's school

1or pickpockets would qualify for a charitable trust."”







C. A private s "o00l that practices
racial discrimination does not
qualify for tax exempt status
under Section 501(c)?3) and eli-
gibility for deductidble charitable
contributions under Section 170
because it is not organized and
operated for "charitable"™ purposes
as that term is understood at
common law

1. As we have shown (supra, pp. ), Congress intended
that an organization seeking tax-exempt status under Section
501(c)(3) and eligibility for deductible charitable contributions
must be "charitable" in the broad common law sense of that term,
i.e., it must benefit society as a whole. It is plain, however,
that a private school that maintains a racially discriminatory
admissions policy or other racially restrictive practices, is not
beneficial to the community at large and is therefore not
"charitable" as that term is understood at common law.

This proposition follows from the fundamental principle of
the law of trusts that all charitable trusts, eduational or
otherwise, are subject to the requirement that the purpose of the
trust may not be illegal or contrary to public policy. Ould v.
Washi ;ton Hospital for Foundlings, supra, 95 U.S. 303;

Restatement, Trusts (Second), Section 377, Comment c¢ (1959).
Accordingly, the development of a clearly articulated pudblic
policy against racial discrimination in education has led to a
corresponding change in the common law of educational trusts.
After reviewing the common law decisions dealing with trusts
established for the purpose of providing for racially
discriminatory private education, the three-judge district court
in Green v. Connally, 330 F. Supp. 1150 (D.D.C. 1971), concluded
that "The cases indicate a trend that racially discriminatory
institutions may not validly ° = established or meintained even
under the common law pertaining to educational charities
(footnote omitted)" (id. at 1160). Thus, the district court in

Green pointed out that the courts have nullified racially
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% + * for educational services * * *, But neither school offered
services on an equal basis to white and nonwhite students.

% # % Dhe * * * gonclusion that §1981 was thereby violated
follows inexorably from the language of that statute as construed

in Jones [v. Alfred H. Mayer Co., 392 U.S. 409 (19 )] Tillman

[v. Wheaton-Haven Recreation Assn., 410 U.S. 431 (1973)), and

Johnson [v. Railway Express Agency, 421 U.S. 454 (19 )]." 1In so

holding, the Court rejected the schools' contention that Section
1981, as so applied, violates constitutionally protected rights
of free association and privacy, or a parent's right to direct

the education of his children (id. at 175-179).



Putting aside petitioners' claims that their racial policies
were based on religious doctrine, _j it seems clear that 42
U.S.C. 1981, as construed by Runyon, makes illegal their racially
discriminatory practices and subjects them to damage suits by

parties injured by such practices. And surely petitioners'

_/f We discuss petitioners' First Amendment claims at pages
infra. :

To be sure, the Court pointed out in Runyon that the case did
not "present the application of §1981 to private sectarian
schools that practice racial exclusion on religious grounds
(emphasis supplied; footnote omitted) (427 U.S. at 167). Thus,
Runyon does not speak to petitioners' First Amendment claims.
But if, as we submit, the decision below properly rejected
petitioners' First amendment claims, those claims would not
co: titute an effective defense in a Section 1981 suit, and the
statute would therefore be fully applicable. Thus, the Court's
statement in Runyon serves only to identify the issue there
pr ented; it does not imply, as petitioners assert
th.  Section 1981 is not applicable to a sectarian school. See
T “der v. Marumsco Christian School, 631 F.2d 1144, 1150-1151

, Cir. 1980); Brown v. Dade Christian Schools, Inc., 556 F.24d
310, 326 (5th Cir. 1977) (Roney, J., dissenting), cert. denied,
434 U.S. 1063 (1978).

, Moreover, the Court in Runyon did reject a comparable First
Amendment claim based upon freedom of association. As the Court
t. 're stated (427 U.S. at 176):

From this principle it may be assumed
that parents have a First Amendment right
to send their children to educational
institutions that promote the belief that
racial segregation is desirable, and that
the children have an equal right to attend
such institutions. But it does not follow
that the practice of excluding racial
minorities from such institutions is also
protected by the same principle. As the Court
stated in Norwood v. Harrison, 413 U.S. 455,
"the Constitution * * ¥ places no value on
discrimination,"” id. at 469, and while
“[i]nvidious private discrimination may be
characterized as a form of exercising freedom
of association protected by the First Amendment
* # * it has never been accorded affirmative
constitutional protections. And even some
private discrimination is subject to special
remedial legislation in certain circumstances
under §2 of the Thirteenth Amendment; Congress
has made such discriminatinn unlawful in other
significant contex..." I.. at 470. 1In any
event, as the Court of Appeals noted, "there
is no showing that discontinuance of [the]
discriminatory admission practices would inhibit
in any way the teaching in these schools of any
ideas or dogma." 515 F.2d4, at 1087.
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hool children to the 11 pro ‘:ction of the laws. In so
holding, this Court stated that education "is required in the
performance of our most basic responsibilities, even services in
the armed forces. It is the very foundation of good citizenship"”
(id. at 493). In Bolling v. Sharpe, supra, 347 U.S. at 500, the

companion case to Brown applying the prohibition against school
segregation to the federal government through the Fifth
Amendment, this Court decléred that "|s]egregation in public
education is not reasonably related to any proper governmental
objective."

Although Brown involved segregated public education, its
equal protection rationale prohibits state aid to racially
restricted private education. Thus, the Court has consistently
2 1irmed decisions enjoining state tuition grants to students
attending racially discriminatory private schools. See cases
cited in Norwood v. Harrison, 413 U.S. 455, 463 n.6 (1973).
There, the Court struck down a state program under which students
borrowed textbooks without regard to whether the students
attended private schools with racially discriminatory
policies. As the Court stated in Norwood, "Racial
discrimination in state-operated schools is barred by the
Constitution and '[i]t is also axiomatic that a state may not
induce, encourage or promote private persons to accomplish what

it is constitutionally forbidden to accomplish' Lee v. Macon

nty Board of Education, 267 F. Supp. 458, 475-476 (M.D. Ala.

1 7). See also Griffin v. County School Board, 377 U.S. 218
(1964).

Here, it is beyond question that the federal government
¢ 14 not provide direct financial aid to petitioners. Their
private bias cannot ;all on material aid from the state. But as
we have pointed out (supra, p. ), federal tax exempt status

4 eligivility for deductible charitable contributions revpresent



. a v m er 1l a in the 'rm of matching

Petitioners dispute the effect of a tax exemption and
claim (No. 81-1 Br. 42) that it "constitutes mere rassive state
involvement with religion and not the affirmative involvement

characteristic of outright governmental subsidy" Walz v. Tax

Commission, 397 U.S. 664, 691 (1970) (Brennan, J., concurring).

See also id. at 676. This case, however, does not simply involve
passive tax exemptions of the type involved in Walz in which the
government arguadbly withdraws from the affairs of the affected
institutions. As the three-judge district court correctly
observed in Green v. Kennedy, 309 F. Supp. 1127, 1134 (D.D.C.

1970), "The support which is significant in the context of this
controversy is not the exemption of the schools from taxes laid
on their income, but rather the deductions from income tax
available to the individual, and corporations, making
contributions supporting the school." See also 81-3 Pet. App.
A10-A11 n.7.

While we do not suggest that such ipdirect aid is, in all
circumstances, constitutionally equivélent to the direct state
aid that both the Constitution and feder;a statutes prohibit, _/
the Commissioner of Internal Revenue could well have concluded
that prohibiting tax exemptions and eligibility for deductidble
charitable contributions for racially discriminatory private
schools would avoid consfitutional problems. In short, while the

Commissioner's ruling position may not be constitutionally

/ See Sections 401(c) and 601 of the Civil Rights Act of 1964,
42 U.5.C. 2000c, 2000d. These statutes respectively call upon
the sovernment to terminate segregation in private schools

ed * * * predominantly from or through the use of

| ental funds or property" and prohibit racial
. ination in "any program or activity receiving Federal
' al assistance." By their terms, these statutes do not
: t the indirect assistance provided by tax-exempt status
ana eli, bility for deductible charitable contributions.

therwise, there would be no need to identify the particular
progran or activity receiving federal financial assistanre.



"1 :loses the « 18 itional challenge that Qould
inevitably occur had he not so ruled. _/ Surely the
Commissioner's statutory authority to promulgate "all needful
rules and regulations" (26 U.S.C. 7805(a)) under the internal
revenue lews encompass the power to construe the Internal Revenue
Code in a manner that will insure that the government will not
"induce, encourage or promote private persons to accomplish what
it is constitutionally forﬁidden to accomplish" (267 F. Supp. at
475-476) .

4. PFurthermore, as the court below pointed out (No. 81-3
Pet. App. A8), the Commissioner's ruling is buttressed by the
well-settled rule that federal tax benefits are generally not
allowable if they would frustrate publie policy. 1In Textile
*'"1s Corp. v. Commissioner, 314 U.S. 326 (1941), the Court

upheld a Treasury Regulation pursuant to which the Commissioner
had denied business deductions claimed by a corporation for sums
expended to "promot[e] legislation" (id. at 336-338). Rejecting
the argument that "the administrative agency usurped the

1l iislative function * * * " the Court pointed out that
"[clontracts to spread such insidious influences through

1 i, ative halls have long been condemned.”" It concluded (Eﬁs
at 338-339), "[t)here is no reason why, in the absence of clear
¢ 1gressional action to the contrary, the rulemaking authority
cannot employ that general policy in drawing a line between
legitimate business expenses and those arising from that family
of contracts to which the law has given no sanction." See also

m~ rano v. United States, 358 U.S. 498, 511-513 (1959); Slee v.

( wmission , 42 F.2d 184 (24 Cir. 1930).

l, the Commissioner's ruling was issued after adopting
iffs' position in the midst of the Green litigation.

See p. , M. , supra.



lerly, in Tan 1s v. Com \er, 356 U.S.
30, 33-34 (1958), the Court held that fines paid for violations
of state highway weight limits were not deductible as "ordinary
and necessary" business expenses. "A finding of 'necessity'
cannot be made," the Court ruled, "if allowance of the aeduction
would frustrate sharply defined national or state policies
proscribing particular types of ‘conduct, evidenced by some

governmental declaration thereof." Accord: Hoover Express Co.

v. United States, 356 U.S. 38 (1958); McDonald v. Commissioner,

323 U.S. 57 (1944); cf. Commissioner v. Heininger, 320 U.S. 467,

473-475 (1943), Commissioner v. Sullivan, 356 U.S. 27 (1958): see

Mazzei v. Commissioner, 61 T.C. 497 (1974); Turnipseed v.

Com ssioner, 27 T.C. 758 (1957).

The rationale of the Tank Truck Rentals decision is equally

applicable here. Just as the Court refused to permit a tax
deduction for a fine because the deduction would lessen the
economic impact of the fine and thereby "frustrate sharply
defined national or state policies prosg;ibing particular types
of conduct," here, to00, allowance of fax'exemptionS'and
eligibility for deductible charitable con%ributions for racially
restrictive private schools such as petitioners would undermine
the national policy against support for racial segregation of
schools, public or private. Since the prupose of the tax
exemption provisions for‘charitable organizations is to aid those
institutions that are "charitable" as that term is used at common
law and serve society as a whole, the national policy against
segregated education necessarily forecloses petitioners'’ .
eligibility for these benefits.

Contrary to Bob Jones University's assertion (Br. 20), the
Commissioner's position based upon the Green rationale does not

ardy the Section 501(c)(3) tax exemption of

organizations that "discriminate on account of age, maintain

































