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CHAPTER 14
WITHDRAWAL OF STATE APPLICATIONS

May a State, once having made application for the call of a con-
stitutional convention, withdraw or rescind its application? Some
writers ! on the subject believe that the legislatures may do so; at
least one does not.?

The Supreme Court in Coleman v. Miller,® on the .question of
whether a State could withdraw or rescind its prior rejection of a
proposed amendment to the Constitution, stated that the matter
concerned a political question over which Congress had the ultimate
power of decision. Congress, with respect to the 14th amend-
ment, did not permit the States of Ohio and New Jersey to rescind
their ratifications of that amendment. It has taken no position with
respect to the withdrawal of State applications.

If precedent of the ratification process is followed, then it would
seem that legislatures could not withdraw their applications.®*
However, the wisdom of applying such similar reasoning may well
be questioned.?® The rescinding resolutions of Iowa* in 1945 and
of North Carolina ® in 1951 both point out that their applica-
tions were being withdrawn because of the change in world con-
ditions following World War II. It would not seem politically wise for
the Congress to refuse to permit withdrawal of a State application
where there was good reason to believe that a proposed amendment
would be undesirable and would run counter to the public interest.

The requirement, discussed in other chapters, that applications be
“contemporaneous’” and related, generally, in subject matter would
have reduced meaning if States were not permitted to rescind their
applications. Such a reguirement would not, in truth and in fact be
met, since the general sentiment for a convention could not be said to
exist in the necessary two-thirds of the States when one or more of
those States are attempting to withdraw their applications.

The present attitude among legislators seems to be that withdrawal
is a permissible procedure since 12 States in the last 12 years alone
have adopted resolutions rescinding their applications.® The appli-
cation process is, of course, distinguishable from the ratifying of
proposed amendments. In the one instance, in a State application
only an initiating action is sought with no one finally committed to
the substantive proposition contained in the application, not even
the State which submits it. In the other instance, Congress has com-
pleted its work and is committed to the position outlined in the pro-
posed amendment. Further, many States submit applications for
the sole purpose of prodding Congress into taking action on a proposed
amendment pending in the Congress, without ever having the slightest
hope that Congress will call a convention. To hold them bound to
their petitions would not be a politic or realistic approach. Since this
question, like others, is a political one, Congress notwithstanding its
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earlier decision on-the 14th amendment could very well permit the
States, when it so finds it to be in the public interest, to withdraw

their applications.
CITATIONS

1 Cuvillier, Shall we Revise the Constitution (1927), 77, Forum, pp. 321, 325 Tuller, A Convention to
Am?slg_ %&e Constitution—Why needed—How may it be obtained (1911), 193, North American Review,

p. 384,

2 See Packard, F. E., Rescinding Memocialization Resolutions, 30 Chi-Kent Law Rev. 339 (1052).

3307 U. 8, 433, 448-449 (1939).
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¢ Alabama, Arkansas, Illinois, Iowa, Kentucky, Louisiana, Maine, Massachusetts, Nebraska, New
Jersey, Rhode Island, Wisconsin; see Table 5, appendix.




PART V

RATIFICATION

CHAPTER 15
REJECTION OR RATIFICATION

The question of whether a State, having once rejected, may later
ratify a proposed amendment had, until Coleman v. Miller,’ long
been the subject of controversy. Several writers had taken the
position that since article V in terms provides for only affirmative
acts, only such acts can have any effect; rejection would be of no
more consequence than complete inaction.? Thus it had been argued
that ratification by a State which had previously rejected a proposed
amendment is valid and is as complete and as binding as though there
never had been any negative expression.® This analysis has found
support in actual practice and is evidenced by the fact that several
States have effectively assented to constitutional amendments sfter

prior rejections. In the case of the 13th amendment, New Jersey -

first rejected the amendment in 1865, and then adopted it the following
year. Inrespect to the 14th amendment, four States (Georgia, North
Carolina, Virginia, and South Carolina) rejected it when first presented
but subsequently ratified. The ratification was treated as valid in
each case.*

So far as can be determined, in every instance where ratification was
made prior to the issuance of the Federal proclamation that the amend-
ment had been adopted, the States which first rejected and later
ratified were included in the list of States designated by the Secretary
of State as ratifying. It seems clear that on the basis of actual
practice, a rejection may be subsequently ratified. In addition, the
proposition is sound in principle. Certainly a legislature’s action of
rejection ought not act with the finality of an executioner’s ax.
Changing social conditions, or a better educated point of view, may
make it. more desirable for the States to reverse their vote. As
Fra.nlé: W. Grinnell, writing in the American Bar Association Journal,
stated: s

No one knows what amendments may be submitted in the future as the result of
olitical excitement; and, if the entire national structure is to be submitted to the
asty political action of State legislatures without an opportunity for reconsidera-

tion the country may wake up and find itself in a most serious situation some day.

This important question was finally presented to the Supreme
Court in the cases of Coleman v. Miller ®* and Wise v. Chandler.”
The State courts had reached opposite conclusions. The Kansas
court in Coleman v. Miller adopted the position that a legislature
could validly ratify a proposed amendment even though there had
been a prior rejection. The Kentucky court, on the other hand,
reasoning by analogy to “offer and acceptance” in contract law,
refused such a view and held that a rejection of the congressional

48

FEDERA

offer to the proposed
respect to the particu
ing negatively, that a
(article V requires ti
pull and void and ths
However, the Supre
it on appeal ruled th
Congress should prop
decision (1) the histo
abortive the attempt
their ratifications o
that there was a comj
or statute” for judic
A question not 1
without judicial dete
a legislature’s prior
Withgldiaw ratification
moment, it would se
draw a prior rejectio
tion, at least until s
fourths of the Stateg
say that such a wit
authorities, in suppol
of contracts and art
ment, once accepted

" ratification, being 2 |

giderable inconvenie
know what the exag
State is permitted {
to know when thrd
contention would s¢
simple problem in t
whether three-fourt!
Congress has alr
legislatures of Ohio
ment and then paj
seeking to determing
the amendment, Co
tary of State to sul
ratified the 14th art
called attention to
that if their ratifi
drawals, were still
part of the Constit
resolution which, &
ratified, including {
ment to be a part o
The Supreme Co
above action by thd
itself V7 to decide th
cation followed
decision, the reason
Jem ever arises, 1t

92454—57T—3




5
5
5
W
:

>d, may later
Miller,! long
hd taken the
i affirmative
1uld be of no
1 been argued
*d a proposed
though there
s has found
tnat several
iments sfter
New Jersey
tLe following
~orgia, North
rst presented
« as valid in

ieation was
27 the amend-

! and later
the Secretary
sis of actual
addition, the
>’s action of
oner’s ax.
s,_vf‘ view, may
i vote,  As
tion Journal,

for reconsidera-
iition some day.
the Supreme
. Chandler.’
The Kansas
a legislature
ch there had
other hand,
‘ontract law,
congressional

P as the result of
tbmitted to the .

—

ment, once accepted, is irrevocable.

SR R Wt b e s bt s b SRtk o g

FEDERAL CONSTITUTIONAL CONVENTION 49

offer to the proposed amendment, exhausted a State’s power with
respect to the particular amendment concerned. It also held, reason-
ing negatively, that a rejection by more than one-fourth of the States—
(article V requires three-fourths approval)—renders an amendment
null and void and thus no longer open to ratification.

However, the Supreme Court, when Coleman v. Miller ® came before
it on appeal ruled that the issue was essentially a political one which
Congress should properly decide. The Court cited as reasons for its
decision (1) the historical precedent in which the Congress declared
abortive the attempts made by Ohio and New Jersey to withdraw
their ratifications of the proposed 14th amendment,® and (2) the fact
that there was a complete absence of any “basis in either Constitution
or statute” for judicial interference.!®

A question not raised in the Coleman case, supra, and still left
without judicial determination is the converse one of what effect would
a legislature’s prior ratification have on its subsequent attempt to
withdraw ratification? Putting the political question aside for the
moment, it would seem to follow logically, that if a State can with-
draw & prior rejection, it would be empowered to withdraw a ratifica-
tion, at least until such time as the requisite number of States (three-
fourths of the States) have ratified. However, there are those who
say that such a withdrawal would be ineffective."! Many of these
authorities, in support of their views, draw an analogy between the law
of contracts and article V stating that an offer of a proposed amend-
They also point out that prior
ratification, being a positive act, could not be withdrawn without con-
siderable inconvenience and confusion. No State, for example, could
know what the exact status of a proposed amendment is if another
State is permitted to withdraw its approval. It would be difficult
to know when three-fourths of the States had ratified.’* Such a
contention would seem to have little merit today. It would he a
simple problem in this day and age to determine at any given time
whether three-fourths of the States have ratified.

Congress has already been confronted with this question. The
legislatures of Ohio and New Jersey first ratified the 14th amend-
ment and then passed resolutions withdrawing their consent. In
seeking to determine whether a sufficient number of States had ratified
the amendment, Congress adopted a resolution requesting the Secre-
tary of State to submit a list of the States whose “legislatures have
ratified the 14th article of amendment.” ¥ Secretary Seward’s report
called attention to the action of Ohio and New Jersey * and stated
that if their ratifications, notwithstanding their attempted with-
drawals, were still in full force and effect, the amendment had become
part of the Constitution.’ Congress thereafter adopted a concurrent
resolution which, after reciting that three-fourths of the States had
ratified, including Ohio and New Jersey, declared the 14th amend-
ment to be a part of the Constitution.'®

The Supreme Court, in the Coleman case, noted, with approval, the
above action by the Congress and the fact that Congress took it upon
itself 7 to decide the questions. While the specific question of ratifi-
cation followed by attempted withdrawal was not presented for
decision, the reasoning of the Court clearly indicates that if the prob-
lem ever arises, it too will be classified as political. The Court no
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50 FEDERAL CONSTITUTIONAL CONVENTION

doubt would refuse to disturb historical precedent, but could accept
as final the political interpretations of Congress. The Court stated: *®

We think that in accordance with this historic precedent the question of the
efficacy of ratifications by State legislatures, in the light of previous rejections or
attempted withdrawal, should be regarded as a political question pertaining to the
political departments, with the ultimate authority in the Congress in the exercise
of its control over the promulgation of the adoption of the amendment.

In the light of the Coleman case, it would seem that state court
decisions and the views of law commentators on the subject have
been rendered academic. Having been declared a political question,
Congress, in its discretion, may permit the states to withdraw their
ratifications or not, depending upon the political expediencies of the
moment. As a guiding rule, Congress may well permit withdrawal
of ratifications at any time prior to when three fourths of the states
have applications simultaneously pending before the Congress. In
this way, Congress will know what the general sentiment among the
legislatures is at all times, something that a prohibitior on rescinding
action would not do.

CITATIONS
1307 U. 8. 433 (1939).
2 Willoughby, The Constitutional Law of the United States (2d ed.; 1929) I, 503; Jameson, Constitutional
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CHAPTER 16
STATE RATIFYING CONVENTIONS

Problems similar to those involved in a Federal constitutional con-
vention may be found in the makeup of State ratifying conventions
called by the Congress pursuant to article V for the purpose of ratify-
ing proposed amendments to the Constitution. Has Congress, for
example, the power to prescribe the time, place, and manner of meet-
ings, of State ratifying conventions? May it control the proceedings?
In what manner and to what extent may States participate in rati%y-
ing conventions? To what extent does article V govern these pro-
ceedings? :

The congressional proceedings leading to the proposal of the 21st
amendment clearly show that there was considerable doubt on the
question of congressional control over State ratifying conventions.
Two prominent people, Representative James M. Beck and former
Attorney General A. Mitchell Palmer, presented legal briefs expressing
different opinions. Representative Beck submitted that Congress
was limited to directing that ratification be by either State convention
or State legislative action. He believed that the details of forming a
convention had to be left to the individual State legislatures.!

Mr. Beck’s position finds support—at least in result—in Herman
V. Ames’ study on the amending power under the Constitution.?
Ames noted historic precedent for such action was to be found in the
ratification action of the Constitution by the original 13 States. He
pointed out that neither Madison nor any other delegate to the
Constitutional Convention of 1787 thought of the details of State
ratifving conventions, which indicated to him that the matter ought
to be left to the States.

Attorney General Palmer, contrary to the position taken by Repre-
sentatize Beck, argued that, since amending the Constitution was
purely & Federal question, Congress had the mandate of setting up
procedures and specifying the details of the convention? He stated
that Congress in calling conventions would— .

* * ¥ prescribe all the essentials necessary for the nomination and election of
((l;lelgéti)es thereto, and the time, place of meeting, and conduct of the convention

Attorney General Palmer, like Mr. Beck, could also turn to the legal

textbooks for support of his own position. In Political Science ana

- Comparative Constitutional Law,* John W. Burgess states that since

the Constitution itself did not elaborate the details as to the form of
the convention, “it therefore impliedly leaves that to Congress’’ to
develop under the “necessary and proper clause of the Constitution.”

Congress, at the time, however, never took a determinative position
on the 21st amendment and stated only that ratification was to be
by “convention in the several States.” > No doubt Congress decided
that it was the wiser approach to follow the precedent set at the time
the Constitution itself was originally adopted and simply place the
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52 FEDERAL CONSTITUTIONAL CONVENTION

matter in the hands of the States. This approach not only offered
an easy way out of the difficult legal problems involved, but it also
ermitted Congress to escape the complicated and burdensome task,
in the event it decided it had such power, of setting up an elaborate
procedure for establishing and controlling the conventions.

When Congress refused to decide these questions and handed the
matter, carte blanche, to the States, the responsibility for determinin
the proper method of calling State conventions, their powers ang
duties, pursuant to the congressional resolution proposing the 21st
amendment, was left to the courts. Several State decisions lend aid
in ‘clarifying the situation and indicate the status of State ratifying
conventions. In an advisory opinion,® the Supreme Judicial Court of
Maine decided that the State legislature had the power to call the con-
vention and promulgate rules of procedure, but that such provisions
had to be reasonable. It pointed out that a convention was to be
distinguished from a legislature only in that a State convention was
called for a specific purpose, while the legislature is ealled for general
lawmaking purposes. It also stated that a convention, once organ-
ized, has the sole power to act on questions of fraud and irregularity
in the election of its delegates.” '

A question also arose in Ohio on whether State legislative action, in
setting up machinery for convening a convention, is subject to a
referendum to the people. The Supreme Court of Ohio, in State ex
rel. Donnelly v. Myers® held it was not, basing its decision on the

holding of the United States Supreme Court in Hawke v. Smith?

Hawke v. Smith concerned an earlier Ohio case where an action was
brought to restrain the Ohio secretary of state from preparing ballots
for submission to the people of a referendum which, pursuant to the
Ohio constitution, provided for referendum on the action of its legis-
lature whenever it ratified an amendment to the Constitution of the
United States. The United States Supreme Court held that the
referendum provision of the Ohio constitution was in direct conflict
with article {)’ which does not permit the people, directly, to vote on
the ratification or rejectment of any amendment. In so holding, the
TUnited States Supreme Court went on to rule that ratification of a
constitutional amendment is not an act of legislation within the
accepted sense of that word.!

The Ohio Supreme Court applied the reasoning of the Hawke case,
to the question of State conventions and held that State action in
setting up a convention is similar to State action by its legislature in
ratifying an amendment and that the legal machinery in assembling
a convention could not therefore be subject to referendum. '

It might be well to point out that in the Hawke case the referendum
was sought after the State legislature had ratified the constitutional
amendment, whereas in the Donnelly case the question was whether
‘the State legislature’s action in setting up a convention was subject
to referendum. While the Donnelly case decided that no such
referendum could be had, the dissenting opinion stated that the setting
up of a convention through State legislative enactments could only bé
viewed as a State function. The opinion argued that it is as much a
matter of State legislation and State cognizance as are the laws pro-
viding for the election of the members of the legislature. While such
reasoning may have logic on its side, it nevertheless appears that the
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more generally accepted viw in the cases follows the majority opinion
that amending the Federal Constitution is a Federal function.!!

Since a State may not require a referendum, it follows that it would
have no right to impose, as a condition for ratification, a provision
which is now found in the constitution of the State of Missouri that
“the legislature is not authorized to adopt nor will the people of this
State ever assent to any amendment or change of the Constitution of
the United States which may in any wise impair the right of local self-
government belonging to the people of the State.”'*  So also, a State
constitution would have no authority to impose limitations, as are
now found in the constitutions of Florida and Tennessee, that no con-
vention or legislature of the State shall act upon any amendment to
the Constitution of the United States unless such convention or
legislature shall have been elected after the amendment is submitted.'

It appears then that the people have no direct power in, and the
State 12\ islature may not seek a referendum in, the ratification of a
proposed amendment either by a State legislature’s action or b
convention. ‘The States, in line with historic precedent, may esta,blisf;
reasonable rules for calling and organizing State ratifying donventions,
but the conventions once convened may promulgate, following the
conclusions reached in chapter 5, rules to govern their own proceedings.
Since ratifying conventions have onl?' onie duty to perform, that 1s,
apgrov'mg or aisapproving a proposed amendment, the scope of their
deliberations is limited to the particular subject matter presented to
them for consideration and they may consider nothing else.

Finally, State conventions in ratifying proposed amendments are
performing a Federal as distinguished from a State function. State
constitutional and statutory provisions, insofar as they may conflict
with a congressional resolution proposing the amendment, would,
seemingly, be ineffective and of no moment. :
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PART VI

ORGANIC LAWS OF FOREIGN NATIONS
CHAPTER 17

ORGANIC LAWS AND AMENDING PROVISIONS

Although the United States ranks as a relatively young nation
among the family of nations, its Constitution is the oldest of all writ-
ten national constitutions now in force.! Because of its success many
nations have adopted written constitutions with provisions either
identical orsubstantially similar to our own.

Of the total of 83 sovereign nations, 75, or approximately 90 percent,
have written constitutions.” In five instances, written constitutions
are in the process of being promulgated.?

Because of the material presented in this chapter, it would be
helpful, in order to properly evaluate the data, to distinguish between
those nations which have federal types of governments (a central gov-
ernment with sovereign political subdivisions), and those having a
unitary system of government (a central government with non-
sovereign political subdivisions).

About 16 nations, including the United States, may be classified as
having governments of the federal or confederation type. They are:

Argentina (Constitution of the Argentine Republic, art. 1).

Australia (Constitution of the Commonwealth of Australia,
arts. 1, 62-64, 71, 79).

Brazil (Constitution of the United States of Brazil, art. 1).

Canada (British North American Act, 1867, preamble).

Mexico (Political Constitution of the United States of Mexico,
art. 40).

Netherlands (Constitution of the Kingdom of the Netherlands,
art. 208).

Switzerland (Federal Constitution of the Swiss Confederation,
art. 1). n ;

U. S. S. R. (Constitution of the Union of Soviet Socialist Re-
publics, art. 13).

Venezuela (Constitution of Venezuela, art. 2).

Yugoslavia (Constitution of the Federal Peoples Republic of
Yugoslavia, art. 1).

India (Constitution of India (1948), Part 1).

Germany (Western Zone [art. 20] Bonn Constitution [1949]).

Pakistan (Constitution of Pakistan, Resolution, Constituent
Assembly, March 7, 1949, preamble).

United States (Constitution of the United States, art. IV).

Burma (Constitution of Burma, art. 2).

Uni)on of South Africa (Constitution of Union of South Africa,
art. 4).
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Most of the nations with the so-called unitory form of government

bear considerable resemblance to those with federal governments,
except that their political subdivisions are not free to exercise many of
the prerogatives of a sovereign state.
" Of the nations, both federal and unitory, which have written con-
stitutions, 61 contain express provisions providing for the amendment
and revision of their organic instruments. As will be further noted
in the following pages, 5 of the nations authorize constitutional con-
ventions, 44 nations adopt amendments through the action of their
legislative assemblies (although in many instances the assemblies do
not maintain absolute control over the amendment process), and 11
nations amend their organic laws by way of referendum.

The five states which recognize the convention method of amend-
ment are Argentina, Dominican Republic, El Salvador, Guatemala,
and the Philippines:

Argentine Constitution—adopted March 16, 1949—

ArT. 21 The Constitution may be amended entirely or in any of its parts.
Tke necessity for a reform must be declared by Congress with the vote of two-
ithirds of its members present, but it shall not be effected except by a convention
.called for the purpose.

Constitution of the Dominican Republic—adopted January 10,

1949—
TitLe XVI

CONSTITUTIONAL REFORMS

Art. 108. The Constitution cannot be changed except when two-thirds of the
members of each chamber so agree.

ArT. 109. The necessity for the reform being declared, Congress, by a law
which cannot be the subject of objections by the executive power, shall order the
meeting of a revisory assembly to pass upon the reform. The articles whose
reform is proposed shall be inserted in the law of convocation.

ArT. 110. The election of members of the revisory assembly shall be made by
direct. vote of the people of the provinces, in the same proportion as for the
election of deputies.

No province shall have less than two representatives.

The same qualifications are necessary in order to be elected a member of the
revisory assembly as for being a deputy.

Members of the Assembly shall enjoy the same immunities as the members of
the two chambers.

Art. 111. The Constitution may not be so amended as to change the form of
government, which must always be civil, republican, democratic, and repre-
sentative.

Arrt. 112. Reform of the Constitution shall be made only in the manner indi-
cated therein and it shall never be suspended or annulled by any power or authority
nor by popular acclamation.

-

Constitution of El Salvador—adopted August 13, 1886—

TrrLe XVI
REFORM OF THE CONSTITUTION AND CONSTITUTIONAL LAWS

Art, 171. The reform of the present Constitution shall be undertaken only
upon a resolution passed by two-thirds of the votes of the representatives elected
to the Assembly, and this resolution shall express the article or articles which shall
be amended. The resolution shall be published in the official newspapers, and
shall be considered again in the session of the Assembly of the following year.
ratified by the Assembly, a constitutional convention, consisting of three delegates
for each department, shall be called to meet, in order to decide about the sug-
gested reform. But it is hereby declared that in no case shall Articles 80, 81 and
82 dprohibiting the reelection of the President, Vice President, and designates
and concerning the duration of the presidential term be amended.
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Arr. 172. The laws relating to the public press, the state of siege, the writ of

amparo and the general elections shall rank as constitutional statutes.
hey may be amended either by the constitutional convention, or by the ordi-

nary assembly by a two-thirds vote; but in the latter case, the reform shall have
no binding force until it has been ratified by the legislative body in the ordinary
session of the following year by the same number of votes.

ArT. 173. Any other method of amending the Constitution or constitutional
lmss di-fcfierent from those provided for in the preceding articles shall be illegal
and void. ‘

Constitution of Guatemala—adopted March 11, 1945—
Tiree XI

AMENDMENTS TO THE CONSTITUTION

A=rrt. 206. Complete or partial amendment of the Constitution may be decreed
only by a vote of at least two-thirds of the total number of deputies making up
Congress; the vote will also indicate the article or articles to be amended.

* * * * * * *

Amendments to the Constitution may consist of modifications, suppressions,
additions, substitufions or extension of Articles, * * *

ARrT. 207. Once the amendment is decreed, Congress will convoke elections for
a Constituent Assembly which should be installed within the sixty days following
the date of convocation. * * *

Art. 208. The Constituent Assembly will be composed of one representative
for each forty thousand inhabitants, or fraction over twenty thousand. * * *

ARrT. 209. The meeting of the Constituent Assembly does not hinder the func-
tioning of Congress. .

ARrrT. 210. Once the amendment has been decreed by the Constituent Assembly,
and if there are no other constitutional decrees or laws to issue, it will dissolve
itself after the promuigation.

Art. 211. This Constitution shall not lose its force or vigor even thoygh
rebellion interrupts its observance.

Constitution of the Philippines—February 8, 1935, as amended—
ArTmicLE XV
AMENDMENTS

Szc. 1. The Congress in joint session assembled, by a vote of three-fourths of
all the members of the Senate and of the House of Representatives voting sep-
arately, may propose amendments to this Constitution or call a convention for
that purpose. Such amendments shall be valid as part of this Constitution when
approved by a majority of the votes cast at an election at which the amendments
are submitted to the people for their ratification. :

The following 44 states provide for the revision of their organic laws
by action of their legislatures: ‘
Belgium (art. 131).
Bolivia (art. 174-177).
Brazil (art. 217).
Bulgaria (art. 99).
Burma (art. 207-210).
Byelorussian S. S. R. (art. 122).
Chile (art. 108-110)—generally by legislative action only. If
President and legislature cannot agree, President may submit
question to a plebiscite.
Colombia (art. 218). -
Costa Rica (art. 139-140)—Ilegislature may amend constitu-
tion but only a constitutional assembly can effect a general review
of the constitution.

®

: Czechoslovakia (s¢

Ecuador (arts. 189

‘Greece (art. 108).
Haiti (arts. 145-1
Honduras (art. 2(

of office of Presiden
assembly.

Iceland (art. 79)

church may only be

Iraq (arts. 118-1
Italy (arts. 138—

necessary.

Jordan (art. 47).
Korea (art. 98).
Lebanon (arts. 76
Luxembourg (art:
Mongol People’s
Mexico (art. 135
Venezuela (arts.
Netherlands (art;
Nicaragua (arts.
Norway (art. 11
Panama (art. 25¢
Peru (art. 236).
Poland (art. 30).
Portugal (arts. 1

to a plebiscite.

Rumania (arts.
Sweden (arts. 81
Syria (art. 108).
Thailand (secs.
Turkey (art. 102
Ukrainian S. S.
Union of South
U. S. S. R. (art.
Yugoslavia (art

* India (Part XV
Ten states provide f
" acts by referendum.

Australia (art.

Denmark (art.

Ireland (art. 46
Japan (art. 96).
Liberia (art. V,
Liechtenstein (
Paraguay (art.

Spain (Refereng
Switzerland (ar
Uruguay (art. 2
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Czechoslovakia (sec. 172).

Ecuador (arts. 189-190).

Egypt (arts. 157-158).

Finland (Diet, Act art. 67).

France (arts. 90-92)—if after a second reading proposal is not
adopted, then it is submitted to a referendum.

Greece (art. 108).

Haiti (arts. 145-148).

Honduras (art. 200)—total reform and the election and term
of office of President can only be effected through a constltutlonal
assembly.

Iceland (art.. 79)——amendments relating to the status of the
church may only be submitted to a pleblsmte :

Iraq (arts. 118-119).

Ttaly (arts. 138-139)—under some conditions a referendum is
necessary.

Jordan (art. 47).

Korea (art. 98).

Lebanon (arts. 76-77).

Luxembourg (arts. 114-115).

Mongol People s Republic (art. 95).

Mexico (art. 135).

Venezuela (arts. 248-252).

Netherlands (arts. 202-206).

Nicaragua (arts. 285-287).

Norway (art. 112).

Panama (art. 256).

Peru (art. 236).

Poland (art. 30).

Portugal (arts. 134-135)—some amendments may be submitted
to a plebiscite.

Rumania (arts. 103—104).

Sweden (arts. 81-82).

Syria (art. 108).

Thailand (secs. 173-176)—plebiscite is optional with King.

Turkey (art. 102).

Ukrainian S. S. R. (art. 127).

Union of South Africa (pt. 10).

U. S. S. R. (art. 146).

Yugoslavia (art. 72).

" India (Part XVI).
Ten states provide for the amendment and revision of their organic
acts by referendum. They are:
Australia (art. 128).
Denmark (art. 94).
Ireland (art. 46).
Japan (art. 96).
Liberia (art. V, sec. 17).
Liechtenstein (art. 66).
Paraguay (art. 94).
Spmn (Referendum Act—Oct. 22, 1945).
Switzerland (art. 118-123).
Uruguay (art. 281). N\
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o e(t?ﬁcl:gs E,.rts. 285-286) provides for constitutional revisions in three
(a) by the Congress alone;
(b) by plebiscitary assembly;
” (lc)( by referendum.
epal (arts. 66-68) permitted the King to promulgate rules to im
ment the basic organic law until Aprilgl, 1p955. %fter thatodatgleg
Commission recommends to the King suggested changes. '
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CHAPTER 18
ORGANIC LAWS CONTAINING CONVENTION PROVISIONS

As noted in chapter 17, five nations provide in their basic charters
for amendment and revision by means of constitutional conventions.
They are the Republic of Argentina, the Dominican Republic, the
Republics of El Salvador, Guatemala, and the Philippines. Only
one of these nations—Argentina—has ever amended its present
constitution via the convention method. '

The Philippines, since it has become an independent nation, has
never sought to convene & convention; so also the Dominican Republic.

El Salvador has never had a constitutional convention. Its con-
vention clauses, however, contain many provisions which are of
interest to this thesis. Its earlier constitution, in addition to settin
forth the authorization for a convention, authorized the Nationa
Assembly to prosecute delegates to the convention who were guilty of
crimes.! The Constitution of 1950 assigns this duty to the National
Assembly.? The official gazettes available in the Liﬂrary of Congress

oint out that under the earlier constitution, the National Assembly
in enabling acts, provided for the number of delegates to be elected
to the convention, the manner of election, their qualifications, com-
pensation, privileges, etc. If nothing else, the above information
indicates the wide control which the National Assembly exercises over
a constitutional convention. The gazettes also point out that the
National Assembly could establish the rules and procedures under
which the convention was to operate, and it could expressly declare
which8 articles were to be considered by the convention for amend-
ment.

The Constitution of Guatemala (1945), while expressly providing
the only method by which the constitution itself could be changed
was nevertheless abrogated on August 11, 1954, by a so-called polit,icai
statute which placed the nation under a council that governed by
decrees. A decree* of September 21, 1954, ordered the election of a
constituent assembly, which among other things, was to prepare a
new constitution.® A new constitution was promulgated and became
effective March 1, 1956. It is believed that the provision in the 1945
constitution setting forth the procedural pattern for amending a con-
stitution by a convention (which was disregarded in 1945) is also
embodied in the new constitution.

The Republic of Argentina has had two constitutional conventions,
one in 1866 and another in 1898.

In accordance with the constitution, the senate and chamber of
deputies, after declaring on June 9, 1866, that it was necessary to
amend article 4 and section I of article 67 of the Argentinian Consti-
tution, convoked a national convention for that purpose. Thereafter
through a further enabling act, they set up the time and place where
the convention was to be Tleld, and prescribed the number and quali-
fications of the delegates, their pay, etc. The statute reads: ®

The Convention shall consider the reform of Article 4, and section one of
Article 67 of the Constitution as declared to be necessary by Congress; the Con-
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vention shall be composed of the same number of delegates and in the proportion
that is fixed by Article 38 of the Constitution; the qualifications of the delegates
of the Convention shall be the same as those required by members of Congress;
the Convention shall take place in the city.of Santa Fe, on September 1, 1866;
the election of the delegates for the Convention shall take place on July 22, 1866;
the delegates shall receive a compensation of one thousand pesos and the travel-
ing expenses paid to members of Congress; the election of delegates to the Con-
vention shall be held in accordance with the general election laws; the counting
of the votes for the election of delegates shall take place fifteen days after their
election; the executive power is authorized to spend the necessary money for the
enforcement of this law.

The organization and functioning of the convention in both 1866
and 1898 adhered to the following pattern. Each convention con-
sisted of three sessions— _

(1) preparatory session at which a provisional president and
two committees, the committee on powers and the committee
on rules, were appointed;

(2) deliberative session where the substantive merits of the
proposals were debated; and -

(3) final session, called the closure session, at which the final
drafts and reports were approved.’

Article 21 of the Argentine Constitution expressly provides that
it may be amended entirely or in any of its parts. The issue was
raised, at the time the congressional enabling acts were being passed,
as to whether the convention itself could decide on either a piecemeal
or general revision or whether such power was solely within the control
of the Argentine Legislature. - The result of the debate on this issue
(and as the -enabling acts themselves clearly indicate) was that the
convention may only consider those matters stated by the legislature
in the enabling act. While it has the power to determine the sub-
stance of the amendments, it cannot propose any amendment, the
subject matter of which was not expressly presented to it by the
legislature.

It seems clear from the foregoing that the Congress in Argentina
exercises almost plenary control over the constitutional convention
both as to the scope of its deliberations and as to procedure. In
addition, the Congress, apparently, acts in these matters without
either the concurrence or disapproval of the President. When the
enabling acts of 1866 and 1898 were enacted, neither was submitted
to the President for his signature upon the ground that the veto power
of the President applies only to ordinary legislation.® This conclusion
is somewhat similar to and is in line with United States Supreme Court
decisions holding that resolutions of Congress proposing constitutional
amendments do not require Executive approval since they are not
considered ordinary legislation.? .
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PART VII

HISTORICAL RESUME OF A STATE’S CONSTITU-
TIONAL CONVENTIONS

CHAPTER 19
NEW YORK STATE CONSTITUTIONAL CONVENTIONS

Shortly before the Revolutionary War, the Second Continental
‘Congress adopted legislation urging the several Colony-States, through
their ‘“respective assemblies and conventions,” to adopt such con-
stitutional government as was necessary for their safety and protec-
tion.! In New York the task of drafting a constitution was delegated
to and performed by ‘“The Convention of the Representatives oi the
State of New York’—a provisional body.?

This body, unlike future New York Constitutional Conventions,
engaged in the actual business of government. Due to the exigencies
of war, the convention operated under the most difficult conditions.
It did adopt, however, a constitution—one which was, for the most
part, prepared by a single committee headed by John Jay. It is
known as the constitution of 1777,

Generally, the constitution of 1777 set up a system of checks and
balances by establishing separate executive, judicial, and legislative
branches. Under it the legislature, unlike our National Legislature,
had residual, rather than delegated, powers. A so-called council of
revision had the power to veto legislative acts, however.

Voting, under the 1777 constitution, was restricted by property
qualifications ** and the instrument contained no provision providing
for its amendment or revision.®® The constitution became effective
upon its adoption by the delegates to the convention and no oppor-
tunity was afforded the electorate to vote upon it.> This action
was no doubt due, in large part, to the fact that part of the State was
in actual control of enemy British forces, rendering a popular refer-
endum impossible. .

While the original constitution was workable, it became apparent

‘in time that clarification and revision was necessary. “A second con-

stitutional convention was called to accomplish this purpose. Fore-
most among the causes which gave rise to the second convention
(held in 1801) was the conflict of power between the Governor and
the constitutionally established council of appointment over the
nominating and appointing of persons to political office. The Gover-
nor claimed that ﬁe had the exclusive right of appointment; the
council of appointment denied this and claimed concurrent jurisdic-
tion in the matter. :
When attempts to resolve this major issue failed, the legislature
adopted a resolution calling, as noted above, the constitutional
convention of 1801. The convention was also authorized, pursuant to
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a legislative resolution, to consider the advisability of reducing and
limiting the number of members in the legislature (which was expand-
ing with the pepulation growth of the State).*

This the convention did, and it also adopted a provision vesting
concurrent jurisdiction in the Governor and the council of appoint-
ment to make appointments to political offices.®

The results of this convention became effective without being sub-
mitted to the electorate for popular approval; and, like the 1777 con-
vention, set up no provision for the constitution’s future amendment.

The work of the convention in placing concurrent jurisdiction over
political appointments in the council of appointment proved unfor-
tunate. The council, it is stated, engaged to the fullest extent in the
“spoils system,” dlspgnsin% enormous patronage.®

isappointment with the council of appointment, however, was
not alone the motivating force in bringing ebout the third constitu-
tional convention in 1821. A movement had been underway for
some years, seeking the removal of the property qualifications on
voting.” In addition, dissatisfaction was also expressed concerning
the work of another committee—the council on revision—in its
vetoing of several popular legislative enactments.™

It is worthy of note that one of the revision council’s last acts—
vetoing an 1820 act—established a rule of conduct for subsequent
constitutional conventions. It took the position that the people
should have & voice in deciding whether a convention should be held.
It therefore vetoed a bill which would have denied to the people the
right to-approve or disapprove the then proposed convention of 1821.
In rejecting the measure, the council based its veto in the belief
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yvention.
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described as an extraconstitutional act when it adopted a resolution
providing for a popular vote on whether or not a constitutional con-
vention should again be held.!! The resolution was overwhelmingly
a})proved by the people and resulted in the constitutional convention
of 1846.

While it was urged that such action by the legislature was unconsti-
tutional, in view of the fact that the constitution expressly provided
only one method for its own amendment, the legislative act was
nevertheless sustained on the theory that amending the constitution
by convention is a right underlying the constitution of every free
people which, in this instance, had not been renounced simply by
providing an additional method of amendment in 1821.1?

While the 1846 convention was in response to demand for several
constitutional reforms, the most important concerned the question of
State finances. The commercial panic of 1837 resulted in the State’s
credit being badly impaired. There were loud voices demanding
constitutional regulation of corporations, banking, and the issuing of
currency.

The convention responded. Many restraints were placed upon
legislative authority; the judiciary provisions were revise({), with many
offices being made elective instead of appointive.!?

One of the more important provisions adopted related to the holding
of future constitutional conventions. It called for a popular refer-
ﬁnd}(llm every 20 years, and at such other times as the legislature might

ecide.

In accordance with this constitutional mandate, a referendum was
held 20 years later and the constitutional convention of 1867 was
authorized.® As might be imagined, the motives and reasons for
holding the convention at the end of a 20-year interval were much
less apparent than the reasons which inspired those of 1777, 1801,
1821, and 1846. The work of the 1867 convention, with the exception
of a separately submitted judiciary article, was rejected.!®

However, an important outgrowth of the rejection was a legislative
enabling act in 1869 which authorized the governor to appoint a
constitutional commission of 32 members to study constitutional

roblems and to submit them to the legislature so that, in turn, the
egislature, if it approved the recommendations, could submit them,
through the method of legislative initiative, to the people for approval
or disapproval. Between the years 1872-94, several constitutional
alterations were brought about through this method."”

Twenty years later and in 1886, the question of holding a constitu-
tional convention was again, in pursuance of article XIII, section 2,
submitted to the people and the vote was in favor of it. Due, how-
ever, to a dispute between the governor and the legislature over the
election of delegates, the convention was not convened until 1894.'®

The constitution proposed by this convention and adopted by the
people remained in force until 1938.” It expanded the convention
article (art. XIV) by providing, among other things, for the election

of delegates. It also set forth convention procedures. It reads:

AMENDMENT BY CONSTITUTIONAL CONVENTION

At the general election to be held in the year one thousand nine hundred and
sixteen, and every twentieth year thereafter, and also at such times as the Legisla-
ture may by law provide, the question, ‘Shall there be a convention to revise the
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Constitution and amend the same?’ shall be decided by the electors of the State:
and in case a majority of the electors voting thereon shall decide in favor of a
convention for such purpose the electors of every senate district of the State, as
then organized, shall elect three delegates at the next ensuing general election at
which members of the Assembly shall be chosen, and the electors of the State
voting at the same election shall elect fifteen delegates at large. The delegates so
elected shall convene at the capitol on the first Tuesday of April next ensuing
after their election, and shall continue their session’until the business of such
convention shall have been completed. Every delegate shall receive for his
services the same compensation and the same mileage as shall then be annually
payable to the members of the Assembly. A majority of the convention shail
constitute a quorum for the transaction of business, and no amendment to the
Constitution shall be submitted for approval to the electors as hereinafter pro-
vided, unless by the assent of a majority of all the delegates elected to the con-
vention, the yeas and nays being entered on the joarnal to be kept. The conven-
tion shall have the power to appaint such officers, employees, and assistants as it
may deem necessary, and fix their compensation and to provide for the printing
of its documents, journal and proceedings. The convention shall determine the
rules of its own proceedings, choose its own officers, and be the judge of the
election, returns, and qualifications of its members. In case of a vacancy, by
death, resignation, or other cause, of any district delegate elected to the conven=
tion, such vacancy shall be filled by the vote of the remaining delegates represent-
ing the district in which such vacancy occurs. If such vacancy occurs in the
office of a delegate-at-large, such vacancy shall be filled by a vote of the remaining
delegates-at-large. Any proposed constitution or constitutional amendment
which shall have been adopted by such convention, shall be submitted to a vote
of the electors of the State at the time and in the manner provided by such con-
véntion, at an election which shall be held not less than six weeks after the adjourn-
ment of such convention. Upon the approval of such constitution or constitutional
amendments, in the manner provided in the last preceding section, such constitu-
tion or constitutional amendment, shall go into effect on the first day of January
next after such approval. (Art. XIV, sec. 2, Constitution of 1894,) 20

A reading of the above article indicates that once the question of
holding a constitutional convention has been decided upon, the con-
stitution intends that the procedures relating to the convention—
indeed the work of the convention itself—should be self executing
end free from legislative control. This was, of course, a complete
change from the conduct attendant with earlier conventions. 1’

The above article has clarified and settled two very important
questions affecting legislative authority in New York: (1) the structure
of the convention, and other details concerning it, and (2) the election
of delecates. Prior to 1894, the legislature set the date on which
conventions were to convene. However, a dispute in 1886 between
the governor and the legislature over the details of the convention

ostponed the convention for some 8 years even though the people
E_v referendum had voted to hold the convention. Under article
XIV, however, once the question of holding a convention is approved,
the time is automatically set for the meeting of the convention.
So also, with the termination of the convention. Under former
procedure the legislature would set a day certain on which the business
of the convention was to be accomplished or finished. Experience
had shown, however, that it was impractical to so limit the delibera-
tions of the convention and in one instance (1867) the legislature had
to pass supplementary legislation extending the time. Under article
XIV any convention, once convened, remains in session ‘‘until the
business of such convention shall have been completed.” The only
limitation with regard to this matter is the further provision that a
6 week interval must occur between the close of the convention, and

the submission of its revised constitution to the people.?!
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Under article XIV, a majority of the convention constituted a
quorum both for doing business and for approving proposed amend- -
ments. This provision was inserted to prevent a “mere handful” of { TR
delegates from being able to control the affairs of the meeting. It | :
might be observed, however, that if the convention of 1777 had
bad such a limitation it no doubt would not have promulgated the
State’s first constitution. This was for the reason that the British, ; .
in occupying different parts of the State from time to time, made it daa
impossible for a majority of delegates to be always present. i =

The article also provided that the convention—not the legislature ‘ PRI
or the courts—determine the rules of its own proceedings, its officers, 41| I
and all issues relating to the election of the delegates. It is readily il
understood why a convention should be permitted to adopt rules to
govern its own proceedings. However, on the issue of election; the
power is not so apparent. The reason advanced at the time this
provision was adopted was that by divesting the legislature and the St
courts of such power, the people, through the conventions, would ! tohd 1
have, ultimately, such power, [t was the only method by which the [ mii e BT
people, in the final analysis, could have a final say over the legislature ! ,
and the courts. In any event this safeguard rendered the convention e

}  iree from legislative control as well as from judicial interference. I e
i A reading and study of the constitutional convention history of Hi B baseaed
I New York clearly indicates that a convention clause with self-execut- il
f  ing provisions is more expeditious than convention clauses calling for |
i legislative control. Legislative action oftentimes results in delays. i
i The governor, for example, may send his recommendations to the .
legislature and have that body reject them completely, or accept ;
them only in part. The governor, in turn, has the power of vetoing ‘
the legislative acts thereby stymying the work of that body. With i i
self-executing provisions, the convention, once agreed to by the people, gl
eliminates these intermediate steps with their possible resulting delays o i
and conflicts. b

The constitutional convention of 1915 was held in pursuance to the |
amending article of the constitution providing for a referendum at
20-year intervals. The constitution proposed by this convention was
rejected upon the ground that it was “not sufliciently progressive.” #

In 1936, the people again, pursuant to the amending article of the
constitution, voted to hold a constitutional convention. This resulted
in the convention cf 1938. An interesting sidelight on this convention
was the fact that, a convention having been decided upon by the vote
of the people, the governor asked the legislature to .create a special
commission to perform essential preparatory work for the convention
just as it had created commissions to do preliminary work for the
4 conventions of 1894 and 1915. However, the legislature did not
adopt the governor’s recommendation. Thereafter, the governor
established an unofficial committee, nonpartisan and nonpolitical in
character, which undertook the preparation of factual data on several
subjects which were certain to be considered at the convention.®

The 1938 convention adopted a total of 57 separate measures pro-
posing amendments to the then constitution. To expedite matters it
was decided to group 50 of the proposals, which were considered un-
controversial, into 1 amendment. KEight other proposals were sub-
mitted singly and appeared on the ballot for the people’s considera-
tion as amendments Nos. 2 to 9, inclusive. These latter proposals.
92454—57-——8
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; . in
i i if . . subjects which were
were considered controversial and if the people were to reject any ofimes and only then on subj
them, it would not affect the remaining amendments.* °  hange. OITATIONS _
At the general elections of 1938, six of the proposed amendments | Problems relating to legislative organization and powers, New Yor
were approved. The only change here pertinent concerned the.,Emittes (1038), Albany, . 33.
amending article which was renumbered article XIX. The only 1. o . constitation a7, Art VIL o (1909, T, 606. Sed
substantive change made relating to constitutional conventions was : Lincoln, The Continental B omtgated during the Revolutionary
changing the date on which to start the 20-year intervals, so that the o0 Sav e ¢ in favor of & submisslon, See W.F
next convention will be voted upon in 1957, a year when no impend- ﬂ};gg@gﬁ‘;’;:&*ffaﬁﬁ?‘%ﬁ?& 12 vork (1006), I, 607-608
ing State or National election is likely to inject its issues into the delib-": Lincom, The Clo%sltbitutional History of New , 1; g
erations of the convention. ! Lincaln, 104+ ilng to legislative organtzation and powers, Ne
RESUME committee (1938), Albany, p. 337.
E meh{' ﬂi{)(}d' b %524—6‘28 1, 1055, 1057; Lincol!
. v . . . 7s Lincoln, o 3 rs (1909), II, 1055, H y
In review, there have been 8 constitutional conventions in New ;Iﬁgllgg}gv ;\gfgﬂfeggzg;‘g?“e D | :
York State—1777, 1801, 1821, 1846, 1867, 1894, 1915, and 1938— oinoots iy LT s convention, eported by Wiliae
and of these, 4 have had their work approved and adopted by the | Nev Rt History of the State of New York (191
people. The work of 2 conventions became effective without ever = Dougherty, Constitutional History

. 1 ion in chapter 7, supra.
being referred to the people, and the work of 2 conventions was “%¥incotn, ibid., IT, 9-217. " e
rejeCted 1 New York, Constitution (1846), Art. XIIT,

The rejection of th d itdtion of 1867 1 1 Lincoln, ibid 11 B 7ons, 422
2 S o 18 n, ., I1, pD. 233, 4=22.
e rejection of the proposed constitution o engendered a o Lok, thid., 1T, VP .

new step in constitutional procedure, for following its rejection, the 1 Tincoln, ibid:, IL, p. 682, 1L, 0. L X III, sec. 2, provided that ¢

legislature created the constitutional commission of 1872 to do exten- , * N5 Yo% i Feiegates.

sive preliminary work and thus prepare well-reasoned and well- = # Lincoln, ibid, IV, p. 79 o d
considered proposals to the constitution. Again, because of the :%:lé‘;og‘érig,k:ﬁegghp;? ff:';g? gg;'g;‘,“c’:&;‘é{“éuﬁﬁﬁéﬁiﬁ‘eéﬁm
rejection of the proposed 1915 constitution, the legislature created a N. ‘,,ﬂ-s'“‘,gﬁg?is‘;&‘fj 1t was called by the 1%%%3%%&9(‘1;%‘:‘(
judiciary committee, & body of experts with a knowledge of judicial 5 New York State Constitutional Conve

pﬁoblems, 1:<1>1 sut)lmit,l recommendzfatiﬁns containing( conititﬁional VO Lt PP Fork, What's in the Proposed Coustitution,
changes on the judicial provisions of the constitution (article VI).

Another noteivorthy Iglevelopment has been the establishment of
special commissions and committees, prior to the convening of the
conventions of 1894, 1915, and 1938, to undertake to make studies
and prepare statistical and other data on particular subjects for the
conventions’ aid and consideration when they meet.

While there have been many revisions and many changes and
amendments, the New York State constitution has not been much
altered in its main structure.

In its history, the legislature has restricted the scope of a conven-
tion’s deliberations authorizing it to consider, in 1 instance, only 2
subjects. It has, however, authorized unlimited revision on other
occasions.

The conventions in like manner have submitted completely revised
instruments for approval and also piecemeal changes, even though
some conventions had general revisionary powers. _

This history also discloses that the trend has been away from
legislative and judicial control and toward autonomy on the part of
the convention, enabling it to decide for itself the scope of its delibera-
tions as well as the number and kinds of subjects it will consider.
This trend has helped in eliminating delays as well as disputes which
have arisen between the legislature and the governor. Moreover, the
conduct of recent conventions has indicated that there is little likeli-
hood of a so-called runaway convention which would get out of con-
trol and promulgate proposals effecting radical, unpopular, or un-
wanted changes in the constitution. On the contrary, past conven-
tions have suggested only changes which reflected the tempo of the
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times and only then on subjects which were in need of constitutional
change.
CITATIONS

1 Problems relatixﬁ to legislative organization and powers, New York State Constitutional Convention
Cc’nfgxigttee (1938), Albany, p. 336,

2a New York, Constitution (1777), Art. VIL.

2 Lincoln, The Continental Histo‘rx of New York (1906), I, 606. See fcotnotes to age 2, supra, where
-eight other state constitutions prom gated during the Revolutionary period expressly provided for con-
stitutional changes.

! There was, however, sentiment in favor of a submisslon. See W. F. Dodd, The Revision and Amend-
ment of State Constitutions (1910), 12.

4 Lincoln, The Constitutional History of New York (1908), I, 607-608,

$ Lincoln, ibid., I, 610.

¢ Problems relating to legislative organization and powers, New York State Constitutional Convention
Committee (1938), Albany, p. 337.

7 Lincoln, ibid., I, 615.

s Lincoln, ibid., I, 624-628.

! Linceln, Messages from the Governors (1909), IT, 1055, 1057; Lincoln, ibid., I, 628.

¢ Lincoln, ibid., I, 628-629,

10 Lincoln, ibid., I, 751.

11 New York, Debates of the 1846 Convention, reported by William G, Bishop and William H. Attree,
Lincoln, ibid., IT, 210.

1 Dougherty, Constitutional History of the State of New York (1915), 171-172; see also discussion of this
question ‘n chapter 7, supra.

1 Lincoln, ibid., II, 8-217.

M New York, Constitution (1846), Art. XTIIT, sac. 2, Lineoln, ibid., II, 210,

13 Lincoln, ibid., IT, p. 234.

18 Lincoln, ibid., II, pp. 288, 422.

7 Lincoln, ibid., II, pp. 464-574.

18 Lincoln, ibid., IT, p. 682, III, pp. 1-30.

1 New York, Constitution (1846), Art. XIIT, sec. 2, provided that the legislature was to provide by law
for the election of delegates.

 Lincoln, ibid., IV, p. 797.

3 Lincoln, ibid., III, pp. 660-678.

2 New York, Record of the 1915 Constitutional Convention (revised record), (J. B. Lyon Co., Albany,
N. Y., 1016), 2 Vols. There was a judicial constitutional convention in 1921 which dealt with the judiciary
provisions revision. It was called by the legislature pursuant to the amending article,

w’i ;\r.'e'.v York State Constitutional Convention Committee (1938), (J. B, Lyon Co., Albany, N. Y., 1938),
, PP. v-viii.
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gress were made over 168 years ago.® Do these petitions remain per-
manently alive or do they lapse after a reasonable period of time?

* Article V is also silent on the subjeet matter which may be con-
sidered by conventions, as well as on whether States, once having
made application, may later rescind their actions. ;
- Other important questions are whether, after the requisite number
of petitions have been submitted, an unwilling Congress could be
required to call a convention and, if called, whether it could control
& convention with regard to its procedures and the scope of its delib-
erations. The latter issue is further complicated with respect to the
extent to which the States themselves may influence and control the
actions of a convention.

These problems and others are discussed at length in the thesis.
This summary states the conclusions on the more important ones.
Many of these questions can be resolved or otherwise rendered aca-
demic by the Congress through the adoption of statutes setting up
guides and standards to govern (1) the submission of State applica-
tions, and (2) the procedures of constitutional conventions.

Validity of State applications

Article V states that Congress shall call a convention on the applica-
tion of the “legislatures of two-thirds of the several States’” but does
not indicate whether the term “legislature’” means the usual channels
for statutory enactments, including the assent of the governors.

The term “legislature” in different relations does not always imply
as noted in Smaley v. Holm, the performance of the same unction.’
The legislature, for example, was intended to act (1) as an electoral
body under article I, section 3, in the choice of United States Senators;
(2) as a ratifying body, under article V, with respect to proposed
amendments; and (3) as a consenting body with regard to the acquisi-
tion of land by the Federal Government under article I, section 8.
Wherever, therefore, the term ““legislature’ is used in the Constitution,
1t is necessary to consider the nature of the particular action in view.

The Supreme Court, while never directly deciding, has indicated
that in matters pertaining to the amending process, the assent of State
governors is unneccessary because the State legislatures are performing
a Federal function—clearly different from State lawmaking.? Further-
more, the Constitution speaks as of the time it was adopted, ? and in the
beginning very few of the original States granted the veto power to

- their governors.*

As further indicia that gubernatorial action was not intended, the
Constitution uses both the term ‘“‘executives” and the term “legisla-
tures” in its text. If the framers of the Constitution had intended
that “legislature” include gubernatorial action, they could have used
the word “State” which could include the governor, or some other
expression such as “the legislature with the approval of the executive.”
Both terms are in no way novel and both are used in other provisions
of the Constitution. .

Another question pertaining to State applications is whether Con-
gress may regulate State procedure in proposing constitutional
amendments. It is well established that the amending power is
manifestly a Federal function in which the States take part in pro-
posing conventions and ratifying amendments.’* At the same time,

however, State legislatures are not subject to absolute congressional
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at the request of the States, and since both, in the final analysis,
represent the people, the ultimate source of power, a Federal consti-
tutional convention, to act validly, would have to stay within the
designated limits of the congressional act which called it. This does
not mean that the convention may not exercise its free will on the ;
substantive matters before it; it means only that its free will shall be
exercised within the framework set by the act calling it into being.
It may be asked whether the convention, once convened, may afopt
extralegal means in proposing amendments? A theory being urged
today especially by tge gommunist Party in America, is the so-called
right of revolution. According to its supporters, the “right of revolu-
tion” is a concept recognized by our Constitution and protected by it.
If such a theory be valid, it could be argued, since it presupposes
A changing our form of government in a manner other than that provided
for in article V, that a constitutional convention, once convened, i
could disregard congressional directions and article V and adopt
extra legal means in establishing a new and revised Constitution.
This doctrine was denounced 1n Dennis v. United States,'® where the
petitioners, leaders in the Communist Party in the United States,

E were indicted for conspiring to teach and advocate the overthrow of |
& the United States by force and violence.? It was argued, on their x
s behalf, that the people as sovereign have an “historically established I}

!
- right to advocate revolution” and that the Constitution recognized |
that ‘right.” 2! A
H

s

o Judge Learned Hand, in denying that such a right exists under the
e Constitution, succinctly held that no government could tolerate it
-+ and exist.?? He stated that revolutions are often ‘right’’ but a “right
P of revolution” is a contradiction in terms, for a society which ac-
knowledged it would have to tolerate conspiracies to overthrow it.2? .
The Supreme Court, in affirming the court of appeals, observed that Ll
the Constitution can only be changed by peacefufand orderly means.* b |

Time limitations on the submission of State applications
_ A convention, under article V, after the constitutional application, it |
does not automatically ecome into being. It must be called by Con- biis b
gress. The Founding Fathers intended that Congress should be re-

uired to call a convention and expressly provided in article V that VR
%ongress “shall call a Convention.” Among other reasons, they {408 V1] ESA
wanted to insure the right of the States to change the Constitution [ i &
in the event Congress was unwilling to act.? It is doubtful, however, hipy
that there is any legal process or machinery to compel Congress to A
perform its duty if it 18 unwilling to do so. Courts, most likely, would b &
refuse to entertain actions to accomplish this end for the same reason i
they have refused to issue mandamus writs on the President of the '
United States—the doctrine of separation of powers.?®

However, whether Congress, assuming it is willing, should act and
when, raises still further problems. Does an application remain always
alive, or can it become legally ineffective because of a lapse of time or i
another intervening factor? It

In dealing with an analogous question, the Supreme Court thought Hi
that ratification of a proposed amendment by the States ought to be £
reasonably related in time and that Congress could set up a ‘‘reason- B a2
able time” within which the States might act.”” Applying this test i

E
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that amendment was adopted during the reconstruction days after the
Civil War and Congress’ action under those peculiar political condi-
tions can hardly be accepted as a final settlement of this far reaching
question.®

Applications to limit Federal taxing power

In recent years Congress has received petitions requesting a con-
stitutional convention to propose amendments to the Constitution
which would limit the power of the Federal Government to tax in-
comes, gifts and inheritances.?® The amendments requested in these
{)etitions are of 4 general types *® but for purposes of discussion may be
»roken down into 2 classifications. First are those petitions seeking
an amendment which would limit the maximum rate of Federal taxa-
tion of income, gifts and inheritances to 25 percent with a proviso in a
number of such petitions that the limitation may be removed by a
three-fourths vote of both Houses of Congress during time of war.
The second group of applications contain amendments which would
Iimit the Federal taxing power, not by stipulating a maximum rate of
levy, but by maintaining several funds into which there would be
paid specified portions of all taxes collected by the Federal Govern-
ment. Provision is made for the distribution of the moneys in these
funds to the several States in designated amounts and proportions.’

As of June 1957, Congress had received 32 petitions from 27 different
States relating in some manner to amending the Constitution so as to
limit the Federal taxing power.”” The legislatures in 12 States have
reversed their previous positions, however, and have taken action
rescinding their applications.®® Three States have submitted two
applications each, only one of which should be counted for each
State.® '

It might be well to mention that the petitions of 3 other States (not
included in the 32 petitions ebove) requested that Congress itself pro-
pose a Federal tax limitation amendment.” Such petitions, of course,
are not binding upon Congress insofar as summoning a constitutional
convention is concerned.

The application of Maryland # transmitted to the Congress con-
sisted of a resolution passed by its house of delegates only and may be
discounted as not emanating from a State ‘legislature’” as con-
templated by article V. - )

The two houses of the Legislature of the State of Texas passed identi-
cal resolutions on the subject of limiting the Federal taxing power but
neither house ever concurred in the resolution of the other.*? Since no
agreement between the two legislative chambers was ever reached and
since no resolution was transmitted to the Congress, it would appear
that the action of the State of Texas would not be an application of a
State legislature within the meaning of article V. .

How Tong all these petitions on tax limitation should remain valid
has never been determined. The earliest petition on this subject was
submitted by the State of Wyoming in 1939-—about 18 years ago.®
Tables 3, 4, and 5, appendix, infra, list all the petitions and indicate
their present status.

Accordingly, as of June 1957, and as table 4, appendix, sets forth,*
Congress, without discounting any applications because of the lapse of
time, could well conclude that 16 States have applications validly
pending for a constitutional convention limiting the Federal power of
taxation. This is 16 short of the necessary 32 applications required
by the Constitution for the calling of a constitutional convention.
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Cozclusions and recommendations
A compilation of the vari - which set up a framework for iving effect
stitutional Convention di;lc(l)::ess t:ﬁztappllcntlons calling for a Con. in accordm?ce with the prov%slionsg of arti
been made since 1789. These applicmioverh 200 applications have The first draft bill provides a procedure fo
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federal government, reﬁeal of the iﬂsotrllxo the Constitution, world so as to make provision for the processi
tenure, treatymaking, taxation of Federal amendment, Presidentia] they have been submitted. The two ied
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stitutiomllﬁt; %?Métts t1;11-fud, popular ratification of amerll)crl?neglg’ con.  substance as follows: .
Townsend plan.* ate enactments, revision of article V, and cgg- Analysis of draft bill for calling a Constitut
Tf the Constitution requires merely ) ' e ~ Applications for a convention may Teq
mit_applications, a conventi?)gl;‘e 3bthat two-thirds of the States sub- vention or a convention to propose spec
petitions were classified accordina: t(f en tl)(?ng overdue. Even if the [As discussed in pp. 19-20, supra, the form of oyl
would be overdue since on two o subject matter, a convention revision of the Constitution if the people so wish it
wo occasions, at least, more than th submitted within two years after the Constit
) 1 the calling for a general revision of the Constitutic
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necessary two-thirds of the St
anl}Illg the Union had submi&t:s 3;;}11&;1;;0?}3“ 0{_-Smte‘s then com- authorized and the history of petitions submittq
OnItI- e same sul})lj ect matter.® s seeking a convention indicates a recognition of this form of amendment
_ However, other considerati . . 1 ; . i
issues. The Supreme Court kll(;ls]sinli]i:;et 8Jd controlling effect on these ad%taggnl 3 ;l&?;r:s ﬁt?:rﬁgr&lgeﬁ%))q
be reasonably related in time, so ated that applications ought to P e : X
among the States during 8, as to rgﬂec_t a widespread senﬁment [As ‘developed in chapter 5, parliamentary
that the burden. of deci?i'a gwin period in history. It has announced x'ecognazifl the rule that legislative bodies sho
the Congress of the ot rata, onstitutes & reasonable time is on P eroeil of is not to b
n additi 3 TEEMS: pproval of governor 1s not to be req
some argutclamtlh;% g,l}])(;)]?cl;i?;ﬁ: %f Sﬁng reasonably related in time (sec. 3(c))- -
substantial revision of the Consi'to ti relate. only to a complete 0,’- [Court decisions indicate, as pointed out in chs
unrealistic since it would itution. This argument is somewhat ments to the Constitution show, that the actig
negate amendment by the alternative requlred.m the amending process.] .
Applications must contain certain bag

method of convention. The F i
metfior o SORFANLAL. e Founding Fathers intended this meth PP
incorporated it into the Constitution to pem(:i(i text of the State resolution Carlplea

the States to initi .
' iate changes if .
ges if Congress became oppressive or un- [In order that amendments may be properly

posed that the exact text of the State petitions

willing to a - ;
amencolmentcg.s wgfltt:;nl Znsuc{l an intention contemplated piecemeal
anly by the constifut galera revision. This view is supported not matter of each petition may be authoritativel
1787. b i 10D debates at the time of the C £ i certain that applications meet the procedural
, but by many eminent legal authorities since th e Convention mn legislation. It is not the underlying intentio
as a matter of historical precedent, the St ce then. Furthermore require that the text of applications be identical
applications on specific subject 2 ates have been submitting relate generally to the same subject they are to
applications for limited co IJ1 V(ie I?t over i}:he years with the number ol Ventli]on, if calied, would be free to adopt its oW
- 10. : . . ject.
for general conventions. ns far outnumbering applications .8 esnb]e?t] . .
' An ap;illcatloq, once submitted, shall
for such longer time as Congress deems

Even with these i
uest :
ions out of the way, there are many pro- o b e ad e
ates have submitted applica ions on

cedur i .
cpdurl quetions o be deelt with, amang then sach mattar 1 the
. /4 an applicati o
action after it has submitted its ap ]ic%%lca'tlon’ a State’s rescinding {In line with court decisions that ?roposal
ing a convention, providing for i P 101, thP physical act of form- alive, but must be “contemporaneous,”’ & 15-y6
meat imbortant v P g for its membership, rules of order, and same time limitation has been adopted in rece
erations. all, outlining the scope of the convention’s (,lelib State petitions calling for the revision of article
Inasmuch as th . - States may rescind their applications
: e cour : : 1Y ONS,
fall into the category of “t 8 ﬁ:_velmdlcaped that many of these issues thirds of the States have valid applicati
may resolve many of tﬁ;’m l%’;, qe‘;le:ctéf’ns»’,’ not justiciable, Congress ject (sec. 5 (b)).
containing provisions setting up stand lgg lnlpleqlentlxlg legislation, [While Congress has never allowed a State,
titutional Conventions ards and guides to govern Con- its ratification of an amendment, it is believe
These and other i o means of speedy communications (as noted in
issues have already been discussed in th tinguishing features between applications fo
in the pre- amendments, withdrawals should be permitted

cond : A
-eechng chapters of this thesis. Two draft bills have been prepared
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which set up a framework for giving effect to the application procedure
in accordance with the provisions of article V of the Constitution.
The first draft bill provides a procedure for processing State applica-
tions for a constitutional convention in the Congress, and for con-
vening conventions. The second draft amends the rules of the House
so as to make provision for the processing of the applications once
they have been submitted. The two pieces of legislation which are
set out in their entirety beginning with pages 79 and 82 provide in
substance as follows:

Analysis of draft bill for calling a Constitutional Convention

. Applications for a convention may request either a general con-
vention or a convention to propose specific amendments (sec. 2).

[As discussed in pp. 19-20, supra, the form of our government warrants a general
revision of the Constitution if the people so wish it. In fact, the first two petitions
submitted within two years after the Constitution’s adoption were petitions
calling for a general revision of the Constitution. Specific amendment is also
authorized and the history of petitions submitted in the last fifty years clearly
indicates a recognition of this form of amendment by a convention.]

State legislatures will determine all questions connected with the
adoption of State applications (sec. 3 (b)).

[As developed in chapter 5, parliamentary precedents and court decisions
recognize the rule that legislative bodies should have control over their own
proceedings.]

Approval of governor is not to be required in application process
(sec. 3(c)).

[Court decisions indicate, as pointed out in chapter 4, and the history of amend-
ments to the Constitution show, that the action of the executive power is not
required in the amending process.]

Applications must contain certain basie data including the exact
text of the State resolution (sec. 4 (a)).

[In order that amendments may be properly classified and counted, it is pro-

- posed that the exact text of the State petitions be submitted so that the subject

matter of each petition may be authoritatively established, and also to make
certain that applications meet the procedural requirements set out in this draft
legislation. It is not the underlying intention of this provision, however, to
require that the text of applications be identical to be classified together. If they
relate generally to the same subject they are to be classified together, since a con-
vention, if called, would be free to adopt its own language in drafting a proposal
on the subject.}

An application, once submitted, shall remain valid for 15 years and
for such longer time as Congress deems necessary if two-thirds of the
States have submitted applications on the same subject (sec. 5 (a)).

[In line with court decisions that proposals should not remain everlastingly
alive, but must be “contemporaneous,” a 15-year cutoff date was inserted. The
same time limitation has been adopted in recent House resolutions and in some
State petitions calling for the revision of article V itself.]

States may rescind their applications at any time except when two-
thirds of the States have vali(f applications pending on the same sub-
ject (sec. 5 (b)).

[While Congress has never allowed a State, once having ratified, to withdraw
its ratification of an amendment, it is believed that because of the present-day
means of speedy communications (as noted in chapter 14 and p. 49), and the dis-
tinguishing features between applications for conventions and ratifications of
amendments, withdrawals should be permitted.]
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Congress, when the requisite number icati

. uisif of applications have be

glllyefdj shtz_tll ca%ll }t: c[c}nstlfiluonal convention (sec. 6 (a)), an(eintli::

Chief Justice of the United States shall preside until t. i

is organized (sec. 8). 4 Wi conveation
[The first part of this provision repeats the mandate of articl i

tution. Further, a high Government official would seem trolb: Xl: frrf(})l:t (;onsu-

priate person to initiate the tremendously important task of actually calli e

(é%g:/;nt‘l‘?}? to (;’rder,tand lttls believed that the office of Chief Justice of the le:i‘:e?l

¢ o is to act as a tempo hai i i

active'politics to avoid criticisln)n.liary shalrman 4%, & sulliciently removed from
Delegates are to be elected in accordance with State law (sec

7 (a)), and each State shall have as many delegates as it has Re re-

sentatives in Congress (sec. 7 (a)). ol

[This provision places election procedures in the States, in 1i i
e { ine with i
approved by Congress when it proposed the 20th amee?\’dment to thgh%g;zgitéf:
ansl}'s agnchig:égmg th?&t_d?lel;gaétﬁest slﬁould be chosen on the same geographical
smen, it is fe at this meth i sis, i
representative and best proportioned.] BRI DR Tabicual iy, i e ot

Each State is to have one vot jori
i . e to be cast.as the majorit i
delegates decide (sec. 9 (a)). Iy o
[Section 7 provides for representation on a i i i i
. ; proportional basis; t
gives each State equal suffrage. This procedure is i% line with tbh:z’ 122115: :;lc;:&xz
an;nt and article 2, section 1, clause 3, of the United States Constitution which
ects the House of Representatives in cases of tie in the electoral votes for
President to vote by States, each having one vote.]

; ’{‘he (;onv:n'tio?hwill be limit»e::!l“I to the consideration of those sub-
jects set out in the congressional resolution calling the c i

into being (sec. 8). & SR
_[The purpose of this provision, as discussed in chapters 6, 7, 9 i

gg{; e(r):t)pgress agd the States control over the scope End work ’of’czrxigti}cg’tilgnﬁ

convenfliggzl.] and to prevent so-called runaway, extra-legal, or revolutionary

The convention will be in session not
! more than 1 year (sec. 9 (c))
and its proposals will be transmitted through Congr . ;
s s ess to th
for ratification (sec. 11). i . v
[To limit the time of the convention and also to provide for congressional

control and approval of the convention’s work. Thi
the Constitutional Convention of 1787.] ' " Jeidins W wed. b

The presiding -officers in Cohgress must transmi i
n mit a convention’s
]ézgé)osa s go the Sttages within 3 months of their receipt but only if
gress does not by affirmative action disappr
ey pprove the proposals
[This procedural provision follows the method adopted by Congress in considering

reorganization acts. The burden is placed on the Congress to tak i
it does not the measure is automatically processed by th% presiding gf;::;:.l]l' -

Amendments proposed by the convention must b 1

dme : e ratified by the

States within the time set by Congress for ratification (sec. 13 ag.
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Congress may not recall a proposed amendment (sec. 12 (b)).
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FEDERAL CONSTITUTIONAL.
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Gubernatorial action is removed from the ratification process
(sec. 14 (b)), and States may rescind their action at any time prior
to the ratification by three-fourths of the States (sec. 16 (a)). A
State may -also ratify an amendment it has previously rejected
(sec. 16 (b)).

[As previously noted, and in line with court decisions and the practice adopted
with other amendments, executive action is not requisite in the amending process.
Since the exact status of proposed amendments may now be easily and quickly
ascertained, it is no longer necessary to hold States bound to their ratifications
unless three-fourths of the States have also ratified the same proposal. Rejection
of an amendment presents no real problem since Congress, in the past, has per-
mitted States who have rejected an amendment to later ratify the same.]

Congress will determine all questions relating to ratification (sec.

16 (c)), and the Administrator of General Services, when the requisite -

number of States have ratified, will officially proclaim the new amend-

ment to be part of the Constitution (sec. 17).

[This provision concerns a ‘‘political question’ and it is generally recognized
that Congress has the power to decide all questions relating to ratification. Offi-
cial proclamation by the Administrator of General Services is a procedural pro-
vision and follows the present law relating to amendments.]

Analysis of draft resolution amending rules of the House of Representa-
tives for processing of State applications seeking Constitutional
Convenlions :

The Speaker is to refer all State applications for a constitutional
convention to the House Judiciary Committee (sec. 1(a)).

[This provision follows the present practice for referral of State applications
to a congressional committee.]

Within 60 days after the beginning of each session of Congress, the
Judiciary Committee must report to the House the number of peti-
tions, according to subject matter, which have been received during
the preceeding 15 years (sec. 1 (b)), together with the number of
States which have rescinded their applications (sec. 1(b)).

[The 60-day provision is to prevent delay or deferring of action by a committee
of Congress. The remainder of the secticn carries out the provisions of sections
4 and 5 of the draft bill.]

If, during a 15-yvear period, two-thirds of the States have submitted
applications on a particular subject, a resolution must be introduced
in the House calling for a convention within 2 years for the purpose
set forth in the State applications (sec. 2).

[An enabling provision to initiate action by a House of Congress once the formal
requirements outlined in the draft bill have been met.] ¢

The resolution is to be referred to the Judiciary Committee which
must report back to the House within 30 days or be automatically
discharged (sec. 3 (a)).

[To give preference to this legislation over other matters pending in com-
mittee and to provide for not only immediate consideration of the measure by
the committee, but also to require the committee to take final action without
delay. Consideration was given to setting up a joint committee of the House and
Senate; also to a separate commission. However, since applications only trickle
in over the years there would be very little work to justify the existence of a joint

committee or a commission. The judiciary committees of the Congress are ideally
set up to handle the work involved in State applications.]

|
)
i
|
Ml
|

A

‘

|




FEDERAL CONSTITUTIONAL CONVENTION

The resolution is to b i
e considered immedi
s ) mediately by
[(TbZ)é‘and may be passed by a simple majority }\rrotz gleec Ii())use e,
0 give measure highest priorit is o
R - st T y on floor of the House, a :
e o] simple majority vote of the members presentn gta:igl: iifse by
ure is
If, prior aki i
. siI’nSa ;) ] :S(:) l'ila;lif(l)rlxlg :lcl:guirlxo?ln a }i{;)use resolution, the Senate pass
¢ ¢ se will neverthel i Y
resolution, and, if a ot st er W
cted upon favor o Bt
Ea ,_and, P avorably, shall the i )
B ;je resolution for the Senate resolution and adopt triwcg:;f:at?te o
S .- . Lo . 3 ’ S ‘
it reg};xr'gvgosré 1;rsxénﬂ€r to the present Rules of the House of R, e 5.
it resard o sepaate but il measures whieh o soneiderd 0 the oo
me time or approximatel g
S, : pPp ately the same t
rocesse(il aigs:lriges grfn a House resolution, a Senate resolution sha.lllml?l
L in 4] e manner as though it had been i .
House resolution (sec. 6). SO

[Follows present House rul i assed
t rules with regard i
Senate and on which there is similar me%smetgegd?nza?:rshglﬁggsg? e e

A Congressman may 2

X ay, at any time, i 1
number of applications ha y , inquire whether a sufficient
& eovantion et 71, ve been s11bm1tted requiring the calling of

[To authorize Memb
it mbers of Congress to requi i i
mmittee if there is doubt concerning the gre::tns:’::g: g?:gplix};g}gn?]dmw

LEGISLATIVE PROPOS
A BILL

constitutional conventions for p

To provide procedures for calling
ication of the legislatures of two-{|

tion of the United States, on appl
V of the Constitution.
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LEGISLATIVE PROPOSAL
A BILL

To provide procedures for calling constitutional conventions for proposing amendments to the Constitu-
Kiour og thé L'nglted lSta.tes, on application of the legislatures of two-thirds of the States, pursuant to article
v of the Constitution.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled, That this Act may be cited as the ‘“Federal
Constitutional Convention Act.”

ActioN OF STATE LEGISLATURES

Sec. 2. The legislature of a State, in making application for a constitutional
convention under article V of the Constitution of the United States, shall, after
adopting a resolution pursuant to this Act, petition the Congress stating, in
substance, that the legislature favors the calling of a constitutional convention
for the purpose of—

(};.) proposing a general revision of the Constitution of the United States; or

(b) proposing one or more emendments of a particular nature to the
Constitution of the Uniled States stating the specific nature of the
amendments to be proposed.

Sec. 3. (a) For the purpose of adopting a resolution pursuant to section 2, the
State legislature shall adopt its own rules of procedure.

(b) Questions concerning the State legislative procedure and the validity
of the adoption of a State resolution cognizable under this Act are determinable
by the State legislature and its decisions thereon are binding on all others,
including State and Federal courts, and the Congress of the United States. |

(¢) A State resolution adopted pursuant to this Act is effective without regard
to whether it is approved or disapproved by the Governor of the State.

Szc. 4. (a) Within 60 days after a resolution is adopted by the legislature of the
State, the secretary of state of the State, or if there be no such officer, the person
who is charged by the State law with such function, shall transmit to the Con-
of the United States two copies of the application, one addressed to the

resident of the Senate, and one to the Speaker of the House.

(b) Each copy of the application shall contain—

(1) the title of the resolution,
(2) the exact text of the resolution, signed by the presiding officer of each
House of the legislature, and
(3) the date on which the legislature adopted the resolution,
and shall be accompanied by a certificate of the secretary of state of the State, or
such other person as is charged by the State law with such function, certifying:
that the application accurately sets forth the text of the resolution.

Sec. 5. (a) An application submitted to the Congress pursuant to this Act,
unless sooner rescinded by the State legislature, shall remain effective for 15
calendar years after the date it is received by the Congress, unless two-thirds or
more of the several States have each submitted an application calling for a con-
stitutional convention on the same subject, in which event the application shall
remain in effect until the Congress has taken action on a concurrent resolution,
pursuant to section 8, calling for a constitutional convention.

(b) A State, upon notification to the Congress in accordance with section 4,
may rescind its application calling for a Constitutional Convention except that no.
State may rescind when two—thirgs or more of the State legislatures have applica-
tions pending before the Congress seeking amendments on the same subject.

(¢) The Congress of the United States has the sole power of determining whether
a State’s action to rescind its application has been timely made.

gre:

CoMmposITION AND ProcEEDINGS OF THE CONVENTION

Sec. 6. (2) Congress, under such rules as it may deem necessary, shall adopt
concurrent resolutions calling for the convening of a Federal Constitutional Con-
vention. It may, in such resolution designate the place and time of meeting and
it shall set forth therein the particular subjects which the convention is to consider.
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of the Congress following the date on which such proposals are received, but only
if prior to the expiration of such period Congress has not adopted a resolution
disapproving the submission of the proposed amendments to the States.

(b) Whenever the President of the Senate and the Speaker of the House of
Representatives have jointly transmitted proposed amendments to the Admin-
istrator of General Services, the Administrator shall forthwith transmit, with his
certification thereof, exaet copies of the proposed amendments to the legislatures
of the several States.

RATIFICATION OF PROPOSED AMENDMENTS

SEc. 13. (a) Amendments proposed by the convention pursuant to and in
accordance with the provisions of this Act shall be valid for all intents and pur-.
poses as part of the Constitution of the United States when ratified by the legis-:
latures of three-fourths of the States.. Congress, in the resolution adopting the:
proposal, may set the time within which the proposal shall be inoperative unless
ratified by the legislatures of three-fourths of the States.

(b) Congress may not recall a proposed amendment after it has been sub-
mitted to the States by the Administrator of the General Services Administration.

Sec. 14. (a) For the purpose of ratifying proposed amendments pursuant to this
Act the State legislatures shall acopt their own rules of procedure except that the
acts of ratification shall be by convention or by State legislative action as the
Congress may direct. All questions concerning the validity of State legislative
grocedure shall be determined by the legislatures and their decisions shall be

intling on all others. . ;

(b) Any State resolution ratifying a proposed amendment to the Constitution
shall be valid without regard to whether it has been assented to by the Governor
of the State.

Sec. 15. The secretary of state of the State, or if there be no such officer, the
person who is charged by State law with such funection, shall transmit a certified
copy of the State resolution ratifying the proposed amendment or amendments
to the Administrator of General Services.

Sec. 16. (a) Any state may rescind its ratificati»n of a proposed amendment
except that no state may rescind when there are existing valid ratifications by
the legislatures of three-fourths of the States. '

(b) Any State may ratify a proposed amendment even though it had previously :
rejected the same proposal.

(¢) The Congress of the United States shall have the sole power of determining
all questions relating to the ratification, rescission, or rejection of amendments .

‘proposed to the Constitution of the United States.

Sec..17. The Administrator of General Services when three-fourths of the
legislatures of the several States have adopted a proposed amendment to the -
Constitution of the United States, shall issue a proclamation proclaiming the .
amendment to be a part of the Constitution of the United States. :

Sec. 18. An amendment proposed to the Constitution of the United States
shall be effective from the date on which the legislature of the last State necessary
to constitute three-fourths of the legislatures of the United States, as provided
for in article V, has ratified the same.




LEGISLATIVE PROPOSAL
HOUSE RESOLUTION*

To provide rules for the processing of State applications for 2 Federal Constitutional Convention in the
. House of Representatives,

- Be it resolved in the House of Representatives of the United States of America
hat— !

(a) The Speaker of the House of Representatives shall refer each application
submitted, pursuant to the Federal Constitutional Convention Act, to the House
Committee on the Judiciary.

(b) Within sixty days after the commencement of each regular session of the
Congress of the United States, the House Committee on the Judiciary shall report
to the House concerning the applications received pursuant to the Federal Con-
stitutional Convention Act during the preceding fifteen calendar years. The
reports shall be printed in the Congressional Record and shall state—

(1) the total number of applications calling for a convention to propose a
general revision of the Constitution,

(2) the total number of applications calling for conventions to propose
specific amendments of a limited nature to the Constitution, together with
the total number received with respect to each such amendment,

(3) the date of receipt of each application,

(4) the particular State applications, if any, on which states have taken
rescinding action, and

(5) such other information as the committee considers appropriate.

Sec. 2. If, during a fifteen year period, applications are received from the
legislatures of two-thirds of the several States and

(a) each application seeks the calling of a convention to propose an
amendment generally revising the Constitution of the United States, or

(b) each application seeks the calling of a convention to propose an
amendment of the same general nature as each other application,

the chairman of the Committee on the Judiciary of the-House of Representa-
tives shall, and any other Member may, introduce a concurrent resolution calling
for a Constitutional Convention within two years for the purpose sought in the
applications.

Sec. 3. (a) Concurrent resolutions calling a convention shall be referred to
the Committee on the Judiciary. The committee shall report on the reselution
within thirty calendar days after its introduction. If it does not report the res-
olution before the expiration of thirty calendar days after its introduction, the
committee shall be automatically discharged from all further consideration of
the measure.

(b) When the committee has reported or has been discharged from further
consideration of such a concurrent resolution, it shall, at any time thereafter, be
in order for a Member to move to proceed for the immediate consideration of
such resolution.

Sec. 4. (a) A concurrent resolution calling for a Constitutional Convention may
be adopted by the affirmative vote of a majority of those present and voting.

(b) Except as otherwise provided in this resolution, the rules of the House of
Representatives shall goyern the conduct of the proceedings hereunder.

ec. 5. If, prior to the passage by it of a concurrent resolution, the House of
Representatives receives from the Senate a resolution calling for a Constitutional
Convention for proposing the same amendment, it shall proceed to consider its
_own resolution and, if favorably acted upon, shall substitute and adopt the
resolution of the Senate therefor with such amendment as it deems necessary to
reflect its own action.

Sec. 6. Where no similar resolution with respect to such amendment as shall
be received from the Senate has been introduced or referred to the Committee
on the Judiciary, the resolution from the Senate shall be treated in the same
manner as concurrent resolutions under section 3.

*This draft is drawn to reflect changes in the Rules of the House of Repr atives. A similar resolution
would be needed to provide for Senate procedure.
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Constitution (1750), ch. 2, sec. L 3
New York (1789), ch. 11. ) .
AR, S KR G 2 s i
s omas M., A
W g??zf Jeakership, 15 Col. 520 (1{;9%12).
 French v. Senate, 146 Cal. 604 §81 (18'65)
1 Peo%le v. Mah:msy. 13 Mich. . )
W .ll:zmes'o% ?l‘c?h(xia.%,) "\ Treatise on Constitutional Conventio
" %di"eg'. 2% 201 (24 Cir. 1950), aff'd. 3{1 ?’:es. 494 (1951).
R i G S G L i, .2
f of petitioners De! . S.
:‘ ?Sei‘ed.p;dgml (2d Cir., 1950).
id., p. 213. )
H g"%.’ P Dennis, 341 U. 8. 404, 501 as
3 Farrand, The Records of the 7 ederal Convert b4
w?u’«')ﬂfzﬁis;p 111: 'Cﬂ?xm{oml Layw of the United States (1
2 Dillon v. Glass, 256 U. 8. 368, 3
2 Orfield, Lester B, The

29 Jameson, John A, A Treatise on

91 Congressional Record

1 Twenty-two amend!
ments have been propo:

%Z)'nvention of .1787 (

h y -
3 U, S. Congress, 40th Cong.,
22 15 Stat. 709, 7\1(:“(18058)._ S, 433, 438 (1939). _ ; r'
:gggeg‘milvv.d:m;;h, l"‘imi\ity of State’s Ratification 0
1925). .
193’ ee ’}‘nhle 3, appendix.
3 See Table g, appeg((‘ilii.
37 See Table 3, appendix.
Tables 3 and 4, appendix. .
:: gee: T?:bles 3 and 4, appendix. Since it
which is controlling, only onq‘np
1 Nevada, Con%. Rec‘.D'ul
2612-2014 (vetoed by 00\6).
a1 84 Cong. Rec. 3320 (1939).
42 Texas, House Journal (1943),

p. 1120-1121. )
. l:, See Tables 4 and 5. Jpp?lnge“fead Sagithr;

# Tables 3, 4, and 5 shoul
and prohibition of polygam:

48 Reg. Sess., PD- 2359, 28

4 table 1, appendix.
“ %elerect election of Senators,




FEDERAL CONSTITUTIONAL CONVENTION 83

Sec. 7. Any Member may introduce a resolution to determine—

(a) whether the rescinding action of a State legislature has been timely
made or is otherwise entitled to recognition under the provisions of the
Federal Constitutional Convention Act, and

(b) whether a sufficient number of apphcations have been submitted as
to require the introduction of a resolution calling for a constitutional con-

vention.
CITATIONS

1 Twenty-two amendments have been certified as part of the United States Constitution. Five amend
ments have been proposed by the Congress but have not been ratified by a sufficient number of States-
They relate to (a) the apportionment of Representatives in the House (submitted 1789), (b) the compensa.
tion of Senators and Representatives (submitted to the States in 1789), (¢) acceptance by United States
citizens of foreign titles of nobility (submmed 1810), (d) a proposal relating to slavery (submitted in 1861),
and ()e) child labor (submitted in 1924) (U. S Congress, House, 83d Cong., Ist sess., 1953, H. Doc. 211, pp.
16-17,

? Farrand, The Records of the Federal Convention (1937), II, 558. Madison posed these questions:
“How was a Convention to be formed? By what rule decide? What the force of its acts?’

3 See Coleman v. Miller, 307 U. S. 433 (193!

4 Maryland, House Tournal (1939), p. 899.

$ Pennsylvania, Session Laws (1943), p. 922,

8 In 1789 New t and Virginia <ought a Constitutional Convention; see Table 1, appendix.

7285 U. S. 355, 365 (1932).

§ Hawke v. Smith No. 1, 253 U. 8. 221 (1920).

¢ Ibid., p. 227.

° Only two States had veto powers by the chief executive, Massachusetts and New York, Massachusetts
Constitution (1780), ch. 2, sec. 1, Thorpe, American Charters Constitutions and Organic Laws, III, 1899;
Laws of New York (1780). ch. 11.

1 Hawke v. Smith No. 1, 253 U. 8. 221, 229 (1920).

® Covlcy, Thomas M., A Treatise on Constitutional Limitations (8th ed.; 1927) I, 267.

3In re épcakershlp 15 Col. 520 (1891).

u French v. Benate, 146 Cal. 604 (1905).

15 People v. \Iahaney, 13 Mich. 481 (1865)

16 143 U, 8. 649 (189

l: .{g?éoson John A., - ‘A Treatise on Constitutional Conventions (4th ed.; 1887), p. 6.

|l

9 183 Fed &l 201 (2d Cir. 1950), aff’d. 341 U. S. 494 (1951).

54 Stat. (1952), 671; 18 U. 8. Code, § 11 et seq.

21 Brief of petitioners before U. 8. Supreme Court, p. 267, Dennis v. United States, 341 U, S. 494 (1951).

=183 Fed. 2d 201 (2d Cir., 1950).

= Ibid., p. 213.

% U, 8. v. Dennis, 341 U. 501 (1951).

25 Farrand, The Records of the i-‘edeml Conventmn of 1787 (Rev. ed., 1937), I, 203.

3 Mississippi v. Johnson 4 Wall. 475 (U. 1866); see also on polmcal nonjusticiable questions,
Willoughby, The Constitutional Law of the Lmted States (1929), I, 597.

% Dillon v. Glass, 256 U. 8. 368, 374 (1921). o

* Orfield, Lester B., The &mendmg of the Federal Constitution, Chxcugo Callahgan & Co. (1942), p. 42.

» Jameson, John A., A Treatise on Constitutional Conventions (4th ed.; 1887), p. 634,

» &hbamu 91 Congressionsl Record 6631; Arkansas, 91 Congressionnl Record 1209; Illinois, 98 Con-

jonal Rocord 742; Iowa, 91 Congressxonal Record 2383; Kentucky, 97 Congressxonal Record 10973;
Massachusetts, 98 Congressionsl Record 4641; Louisiana, 100 Congressional Record 9420; Maine, 99 Con-
gressional Record 4311, I\ebra.ska. 99 Congressnonal Record 6283; New Jersey, 100 Congressxonsl Record
11943; Rhode Island, 95 Congressional Record 8285; Wisconsin, 91 Congressional Record 3266.

31 U. 8. Congress, 40th Cong., 2d sess., Congresswnal Globe, p. 4070.

2 15 Stat. 709, 710 (1868).

3 Coleman v. Miller, 307 U. S. 433, 438 (1930).

4 See %-' W. Grinnell, I-maLcy of State’s Ratification o( a Constitutional Amendment, 25 A. B. A. J,
192 (1925

% See Table 3, sppemlix.

3 Sea Table 6, appendix.

87 See Tahle 3, appendix.

3% See Tables 3 and 4, appendix.

3 See Tables 3 and 4, appendix. Since it is the number of States rather than the number of petitions
which is controlling, only one application from each State can be considered valid.

® Nevada, Cong. Rec. Deily, June 28, 1952, p. 8599; Montana, Cong. Rec. Dallv March 16, 1951, pp.
2612-2614 (v etoed b\ Gov.); Massachusetts, Cong. Rec. Daily, Msrcb4 1952. . 1813,

+ 84 Cong. Rec. 3320 (1939).

2 ’I;e;)a_as,nﬂouse Jourral (!943;, 4R Reg. Sess., pp. 2359, 2881; Texas, Senate Journal (1943), 43 Reg. Sess,

pp. 1120-1121

# 8ee Tables 4 and 5, uppendix.

# Tables 3, 4, and 5 should be read together.

4 See table 1, appendix.

% Direct election of Senators, and prohibition of polygamy, table 2, appendix, items 1 and 3,




APPENDIX

TasLe 1.—Slate applications lo Congress lo call conventions lo propose constilutional amendments (1787-1967)

1920
1950
1907
1911
1041

Feb. 17 | Apr. 10

ar, 12
Ilr{nr. 28 Mm;. 28
[0

Mar.

Jn?lz 12 | June 12
Feb, 24
Feb. 22 |.--do
Apr. 17 | Apr. 1

ar. 16

)

8 | Mar, 14
Nov. 15 | Nov. 20

May 30
June 23

Fob. 21 =
<5 | 87 Congressional Record

7114, :
ngressional Record, 3172
g?’) 8gngtesslona\ Record, 2728,

97 Congressional Record, 3939

tonal Record, 340

39 Congl

41 Congressional Record, 2923,

45 Congressionsl Record, 711
‘33 ((‘?mgrcx\ el Reeord, 29.0
Sennte Jourual, 189, 100, 36
15 Congressional R
90 Congre

42 Congr ynal Record K006

sional Reeorc

5 Congrogsional Reeordl 434

sjonal Record, 4040

3370

State Year | Passed | Passed Source of reference ‘ Amendment to be presented
Ilouse Senate
") (1) 23 Senate Journal 194 ... | Against protective tariff.
June 24 | July 1 | 89 Congressional Record 7523.. ... ___ . ____ Limitation of Federal taxing power.
Apr. 16 | Apr. 16 | 45 Congressional Record 7113.. .| Direct election of Senators.
Mar, 3| Feb. 21 | (®cceameraacaaccnaacio.. — _| Limited to direct election of Senators.
Apr. 8¢ | Apr, 88| o cceaeoconocacnaiiae Do.
Mar. 1| Mur, 2| 98 Congressional Record 742 .. ... _____ Limitation of Federal taxing power.
Feb, 16 | Feb, 24 | (9)..... - - Limited to direct election of Senators.
Mar. 13 | Mar, 18 - T ——— Prohibition of polygamy.
Mar. 26 | Mar, 18 | 47 Congressional Record 2000 Direct election of Senators.
June 10 | June 14 | 70 Congressional Record 10814. Taxation of Federal and State securities.
o d0.o_|...do.....| 79 Congressional Record 10814 _____________ __ Federal regulation of wages and hours of labor.
Mar. 24 | Mar. 31 | 95 Congressional Record 4568 ... _________ World federal government,
Apr. 1 |...do..... 98 Congressional Record 4003-4004._._________________ | Distribution of proceeds of I'ederal taxes on gasoline.
ar. 31 | Jan, 17 &%7(l)|oug|~cssi01|:xl Record 112; 45 Congressional Record | General, including direet election of Senators.
3.
Mar: 41 Mar 1 | ) ccossvss sumupansinpmssnseres afbontiony s ymasmant s Prohibition of polygamy.
May 13 | May 8 | 95 Congressional Record 7680.. .. 5 weee---| World federal government.
Jun, 23 | Feb. 1 | 41 Congressional Record 3011, 3501_____ -..| Probibition of polygmny.
ﬁpr‘ 9 | Mar. 25 | 89 Congressional Record 4017 .. _____ _______ Limitation of Federal taxing power.
~May 19 | May 26 | 89 Congressional Record 5690.. .. . .-| World federal government.
Alpr. 25 | Apr. 26 | Florida Journal (1945) . ___ .. . ... _. - Do.
May 3| May 2| 91 Congressional Record 4965 .. ______. Treaty making.
May 6| May 0 | 05 Congressional Record 7000.. .. . __ World fedoral governmont.
Apr. 27 | Apr. 20 | 97 Congressional Reeord 5165 ... .. Limitation of Federal taxing power,
) o 23 Senate Journal 65.____ _. . General,
Jan. 21 | Jan, 22 | 08 Congressional Record 1052 Limitation of Federal taxing power.
[0} (O] 08 Congressional Record 1057 Treaty making.
Jan. 20 | Jan. 21 | 101 Congressional Reeord 1532, 2086, 2274 . __._________ State control of school systems.
Feb. 21 | Feb. 14 35_(l]ﬂxglwssi(»lxal Record 306; 45 Congressional Record | Direct election of President and Senators.
i .
Mar. 83| Feb. 28 | (e oceemmmct oo -.-| Limited to direct election of Senators.
Mar. 1| Feb. 18 | 69 Congressional Record 455_____ . .| Tasation of Federal and State securities,
O] m Daily, Congressional Record, 4300 Revision of article V.,
) [O] Laws of Illinols (1861) 281_________ QGeneral.
.It!pr. 9 | Feb. 10 | 45 Congressional Record 7114______ (leneral, including direct election of Senators.
ay 9 | May 10 | 42 Congressional Record 164, 350. .. Limiled to direct election of Senators.
Apr. 1 ﬁ)r. L sesee Do.
Feb. 24 ay 11 | 47 Congressional Record, 1208 ___. Coutrol of trusts.
Mar. 12 | Feb. 27 | 50 Congressional Record, 120-121____ Prohibition of polygamy.
Mar. 17 | Mar. 10 | 89 Congressional Record, 2516. ... ------| Limitation of Presidential tenure.
May b5 | May 26 | 98 Congressional Reeord, 742 .. . ________. Limitation of Federal taxing power.
*) (0] 99 Congressional Record 9%64, 10052, 10623. Revision of article V.
) (O] Senate Journal, 420, 421, 36 Cong., 2d sess. ---| General.
Feb. 26 | Feb. 28 | 45 Congressional Record, 7114 ... ... .| Direct election of Scnators.
Mar. 2 | Mar. 6 i 98 Congressional Record, 1056 .. cvovomamranaaanaas Limitution of Foderal taxing power,
1. 6700- Revision otkm'tide V.
. g Congr(-ssiml:ﬂ Record, o/ Treaty making.
0] M | Dol Congrossional Record, 5761-576 Reapportionment.
8; El‘; g;ﬂi 83:15""””“"‘ %ecorf{. 5762—?,;(0 3 Lin‘.liénl:ionﬂol‘ l;’(‘:d(fégé taxing power.
songressionnl Record, 07650772 - Ralancing the buaget.
?) ER 31“; 83:;#\":::}&1\! Record .“571"4‘5' 65. ’ %,‘u‘nir(‘d to dl}'cct‘ck'asrt‘ll(;n of Senators.
! o' asei scord, 4959. - | Pr jon of polygamy.
Mar). 19 | Mar, 9 | 38 Congressional Re ff’f*_‘_'_“ AT fonal I()}loor}‘cirl;&“gxclu({‘lng direct election of Senators.
Apr. 3| Mar. 31| C “Gomrossional Record, 204, 895; 45 Congressiona : ,
Feb, 28 | Feb. 13 | 42 Coneres 14 | Do
Rocord, THE ) cord, 1620; 45 Congressional Record, . .
Apr. 3| Apr.. 9 44 Congressiona ’ Limitation of Federal taxing power.

imitatio ial tenure.
TLimitation of Presidential )

< nitation of Federal taxing power,
IL“.\«;:gﬂ:oincludmg direet election of Senators.

];0.
Do.

Direct election of Senatmjs.

B Lil.;x itation of Federal taxing power.

tteneral.
I)E\rcct clection of Senators.

on|

soant, L “~| Timitetion of Federal taxing power,

Genernl, including direct clection of Senators.

»yohibition of polygamy. I
‘l'lc;;):llar ratification of n.mcudmu'\ts.
Vimitation of Fe(%oml taxing power.

'rohibition of polygamy. )
Hx:ll‘tc:l to direct election of Sen.étors.
},imitation of Federal tu;ltng power.

rorld federal government. i
ntg“mu(m of Federal taxing poyer.
ou of po

15 Congressionul Record

8. .
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See footnotes at end of table, p. 88.

Jan,
Mar,
Nov.

May
May
Imu'

Fob. 13
4\[)1‘. 0
Apr. 10

Mar, 16
Mar, 28

Dally Congressional Record, 5700 51 .
Daily Congressionul Record, b761-56702 .
Dally Congressionnl Record, 5762-6763. ...
Daily Congressional Reeord, H763-5764 .
Daily Congressionnl Record, 5764-5765__.
:ﬂ! Congressional Record, 4059, .___ .. __
u'( mu,,{mslonul l(‘c&)-rilh 204, 805 4.)-(011[:1 essional
tecore
44 Congrossional Record, 1620; 45 Congressional Record,

67 Congressional Reeord, 3172_ ... ___. .. __.________.

80 Congressional Record, 2728, .

97 Congressional Record, 3939

.. --

30 Conumqloln] ]tccord 8460 ...

41 Congresstonal Record, 2926, 2929, 3005, 307"

46 Congressional Rocord. 7114,

97 Congressional Record, 2936.

Senato Journal, 189, 190, 36 Cong.,

45 Congressional Record, 7115 ... __

090 Congressional Record, 4040 ... ...

42 Congresstonal Record 5906; 45 Congressiona
7116,

60 Congressional Record 31 ... _.____
99 Congressional Record 320 ...

@

46 Congressional Record 4"% 330 T
87 Congressional Record 3370. . csvame
85 Congressional Record 4348 __ SR
07 Congressional Record 64

&4 Conaressional Rn(-n.(l 33
75 Congressional Record 's5...
87 Congressional Record 3812.
35 Congressional Record 117, 203; 45 Congressional
Record 7116.
50 Congressional Roeeord 2200 ... _________________
87 Congressional Record 8904.
80 Congressional Record 2044.
956 Congressional Record 5628_._ . _________
102 Congressional Record 7240, 7241, 7304 . ___ s
34 Congressional Record 2560, 2615, 2680, 2796; 45
Coungressional Record 7116.

86 Congressional Record 6025

Revision of article V.
Treaty making.
Reapportionment.
Limitation of Federal taxing power,
Baluncing the budget.

Limited to direct clection of Senators.
Prohibition of polygamy.

General, including direct election of Senators.

Do.

Limitatlon of Federal taxing power.
Liritation of Presidential tenure.
Limitation of Federal taxing power,
General, including direet eleetion of Senators,
Do. 0
Do.
Direet clecuon of Senators.
Linitation of Federal taxing power,
General,
Direct election of Senators.
Limitation of Federal taxing power.
Gienerel, including direct election of Senators,

Prohibition of polygamy.
Popular ratification of amendments.
Limitation of Federal taxing power.
P’rohibition of polygamy.
Limited to direct election of Senators.
Limitation of Federal taxing power.
World federal government.
Limitation of Federal taxing power.
L’rul;l)bltlon of polygamy.

0

Limitation of Federal taxing power.
Repeal of 18th amendment,
Limitation of Federal taxing power.
Limited to direct election of Senators.

Prohibition of polygamy.

Limitation of Federal mxlng power.
Limitation of Presidential tenure.
Limitation of Federal taxing power,
Kevision of article V.

Limited to direct election of Senators.

Prohibition of polygamy.
Direct election of Senators.
Limitation of Federal taxing power,
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TaBLE 1.—Slale applications to Congress to call convenlions to propose constitulional amendments (1787-1 967)—Continued

State Year| Passed | Passed " Gomtoaiof'seh
3 Source vference
Tlouse | Senate ouree of reference Amendment to be presented
.......................... 1901 | Feb, 11 | Mar. 8 | (). -
mg 24.:, 8| Mar 13 | ()T Dir@]c;t election of Senators.
feb. 17 | Muar, 14 | 40 C jonal Record 1 gy TTTTTTTT T 0.
1907 | Feb. 27 | Jan. 30 :'r’ o:iﬂiiﬁiiiiiﬁﬁl ﬁﬁﬁgﬁg 'Irﬂo """ i 0.
.......... :8(1111’ 1:‘4:'". :!ll {\eh;r. 21 | b Congr ssional Record 1796. e ggﬁ‘s’{all‘i?;‘vellll:ionf Stat.
---------- ch. Peb. 19 | 35 Congress hOOT 3 itionallty of State eny
__________ 1003 | Feb. 20 |4‘¢-|;‘ b m: ":::VIL? sional Record 208 Diveot aloction of Benators, ctments,
eraseiasaes 1008 Jwn. 20 | Jan. 27 | 3 Congressional Record 2447 ... Do
oo 1008 l'l)l‘n) o0 | F .'(') 4:‘) (‘ongwﬁslmml Record 7116 Do.
...... B e B ] i 1| G Gea mtonel Rasact Set. Do,
...... ot o, 10| s, 37| 4 Coneremmional Rocord 8. Qoneral incinding dirost slentien of Dematee
...... 1047 | Feb. 10 | Feb. 22 | &) S Prohibition of polygamy. ’
---------- 1893 | Apr, 7 | Mar. 30 | (LTIl T Biaten of Presidential tenure.
S :&(,):1! ll\::r ?g :;'h. 19 | 36 (‘;mlgresslovml Record 1779 ... ret)f,dw“on ol Senators.
---------- 1007 | Apr '3 | Mar. & | (o ongressional Reoord 110. Do,
............ 011 | Mar. 9| Feb. 2 Y R P T General, including direct ele
IR R IR £ e — FrobiCiion ofpolvny.
______ ar. 16 | Mar. 16 | 35 C = on 3. --| Limitation of Federal taxing power.
1001 | Mae, 13 | Mor: '8 | 0 or eroemtonsl Aeeor M- Direct clection of Senators.
}38-; }}‘gt ig :g:z 2(_; 3;1 Congressional Record 24 _._____._______ 33
- 1007 | b 16 | Fob 21 | 42 Congrossional Record 16, 50801 De;
Jongressional Record 163... al
______ 1025 | Feb. 17 | Feb. 18 | 67 C e 3. General, including election of Senat
i i | Mar. 9 ool o Repeul of 18th amiondment. o
Apr. 13 | Apr. 21 | 80 Gongressional Record 3761 - -ooooo oo rohibition of polygamy.
. p ongressional Record 3761... imitati 4
4 xﬁl;z. 21 27 gongressioun[ Record 10716 ... SgEmes L'm;l)“:“on of Fedoral taxing power.
ar, 6 271 1o;lgnssslonul Record 164; 45 Congressional Record | Direct clection of Senators.
Jan. 1 8 g L '
I 32| 8 Goneremiont Resord e Bagen ot 2 smencnen:
Apr. 8 | 95 Congressional Record 4571 Limitation of Federal taxing power.
Mar. 10 | 98 Congressional Recozl 947__ Noxid fedaral government.
s 10} . House Journal (1789) 29, 30— gl;ll‘!élrz;kion of Federal taxing power.
MAr 18 | 10 Gontemimal Racod s Prokiign of ety
Mar 12 | @)oo IRSE Boemirme gfpetl tl:! lgth axrngndment.
Mar. 11 | 43 Gongressional Record 7117._. i ko i
Apr. 18 | 95 C A = General, including direot el
$i B | K Cmuimind Rad 057 World tidora goveramont.
™ 41 Congressional Record 4633, 4672..... Pr(r)ti‘it)lhll%cttig;llforl%:::;m
Ohio... 1861 (O] (O] 58 Laws of Ohio (1861) 181 o ocmrmmmn oo QGeneral.
0 1908 | Apr. 15 | Apr. 28 | House joint resolution .. ..o oo ocoo-ioo e Direct election of Senators.
DO ccmmmmemmmmmmeimmmmmme e 1911 | Mar. 6 | Mar. 8 | 46 Congressional Record, 2413; 47 Congressional Ree- Do.
ord 660, 661.
| | RTS—— 47 Congrésslonal Record 85, 114, 148, 660 . oo - Prohibition of polygamy.
Oklahoma 42 Congressional Record-894; 45 Congressional Record General, including direct election of Senators.
7117.

South Dakota.
Do

Jan, 19

an 2%

() ceommmmemmmmmmm e mmmmm ez
101 Congressional Record 9941

34 Congressional Record 2290, 23,
25 Congressional Record 112, 117

46 Congressional Record 2597; 45 Congress

ord 7118.

45 Congressional Record 7118__ - coovmomemcnmmromon
41 Congressional Record 2628, 3599.
42 Congressional Record 2065, 2071, 2075, 2115, 2116
49 Congressionnl Record 2463 oooovonomennos ¥

Prohibition of golygamy.
Timitation of IFederal taxing power.
General, including direct election of Senators.
Direct election of Senators.
Do,

Do.
Do.
Do.
Prohibition of polygamy.

84 Congressional Record 985 -~ -

34 Congrussional Record 2245, 2280, 2493;
sional Record 7118,

... anen

? - - .-

89 Congr al Record 8220.

89 Congressional Record 822 -

House Journal 148, 1st and 2d Coungs =5

34 Congressional Record 2440, 493, 2658 - .
41 Congressional Record 2402, 2497, 2621; 45 Congres-

sional Record 7118,

43 Congressional Record 2667, 2670- - v vnmee
4 guz

sional Record 3407 - e

Townsend plan.
Direct election of Senators.

Pmlghluon of polygamy.

0,
Limitation of Federal taxing power.
Prohibition of conditions in grants-in-aid.
Revision of Constitution.
Limitution of Federal taxing power.
Prohibition of polygamy.
Dlrclm;!. election of Senators.

0. .

Do.
Prohibition of polygamy.
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)
Apr,
Mar,
IFeb.

(O]

Feb.
"

Jan,
Feh,
Feb.

Jan,
Jan,

15
6

17

8
23
2
18

5

(O]
Apr, 28
Mar. ®

Muar., 7
U]

Febh, 8
()
Jan, 25
Feb, 23
Feb. 16

Jun, 26
doo._ ..
Jan, 19
Jan, 15
Jan, 24
Feb, &
Muy 1
June 23
May 8
do_....
(O]
Feb. 16
Feb. 15
Mar. 7
Jan. 31
Feb, 4
<00 .0
Feb, 20
Feb. 15
Jan. 19
Mar. 18
Feb. 12
Mar. 8
Feb. 15
Feb. 22
Apr. 5§
Feb. 15
Mar. 10
Jan, 19
Feb. 1
Mar. 10
June 15
Dee. 17
0
Feb. 21

A8 Laws of Ohlo (186)) 181
Housoe joInt resolution. .. __ .
46 Congresstonul Record, 241
ord 660, 661. .
47 Congresslonal Rocord 85, 1
42 Congresstonal Rocord-Q04;
7117.
[ £} [ B——
101 Congressional Record 994
M Congressional Record 2200,

A a5 -eea--| Ueneral,
<o cmae oo Diveet election of Senators.
4; 47 Congressional Ree- . Do.

14, 148, 650 .. _________ Prohibition of pnlygamy.

45 Congressional Record | General, ineluding direct election of Senators,

...... Prohibition of polygamy.
-| Limitation of IFederal taxing power,

1
, 2

a6 Congressional Reeord 112, 117777 .| Direct election of Senators,
gt Congressional Record 2607; 45 Congressional Ree- Do.
ord 7118
45 Congressional Record 7118 Do.
41 Congregslonal Record 2028, 3599 ... Do.
43 Congressional Record 2065, 2071, 2075, 2115, 2116.._ Do,

10 Congressional Record 2463

B4 Congressional Record 985 .

Prohibition of polygamy.
Townsend plan.

34 Congressional Reeord 2245, 2289, '2'46:35 e é&i\gﬁg- Direct election of Senaters.

sional Record 7118,
t)

89 Congressional Record 8220
89 Congressional Record 8220

House Journal 148, 1st and 2d Cu-nés—

86 Congressional Record 3407
53 Cougressional Rocord 2442
34 Congressional Record 2440,

568
41 Congressional Record 2492, 2497, 2621; 45 Congre

sional Record 7118,

43 Congressionnl Record 2667, 2670 . .. ... ____._
43 Congressional Record 2670 ______
9 Congressional Reeord 9180, 9181 ________
101 Congressional Record 2840, 2861, 2862__ . ..
3’5 Congressionul Record 2344, 2338, 2382, 2707.

45 Congressional Record 7119.._____________

47 Congressional Record 187
33 Congressional Record 219

101 Congressional

101 Congressional Record 2840.

45 Congressional Record 7119
98 Congressional Record 947
49 Congressional Record 1433

Annals of Congress 248 ___.______
Senate Journal 149___________

98 Congressional Record 1496,

4,5 Congressional Record 7119..

.......................... Prohlibition of polygamy.

- 0. .
-{ Limitation of Federal taxing power.
-| Prohibition of conditions in grants-in-aid.
-| Revision of Constitution.
-| Limitation of Federal taxing power.
s -| Prohibition of polygamy.
, 2493, 2 I)lrct;t. election of Senators.
0. :

Do.
Prohibition of polygamy.
Revision of urticle V,

0.
Direct election of Senators.
Do
Do.
Do.
Prohibition of polygamy.

QGeneral,
Direct election of Senators,

, 280

0.
Prohibition of polygamy.
T'idelands problem,

Revision of article V.,

Direct election of Senators.
Limitation of Federal taxing power.
Prohibition of polygamy.

General.

\ 2404

IR

Do.
__________________________ Limitation of Federal taxing power.

QGeneral, including direct election of Senators,
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Tapie 1.—Stale applications lo Congress to call conventions to propose constitulional amendments (1787-1957)—Continued

Btate Year | Passed | Passed Source of reference Amendment to be presented
House Senate
Mar. 12 | ' Mar; 12 | M icciccrssssccssmsssepponnprasvisossvasnsssasssponnss General.
Feh. 19 | Mar. 7| 45 (:(’Tgrcssionul Record 7119; 46 Congressional Record | General, including direct election of Senators.
S0i6,
Feb, 24 | Feb, 2 411{(F(xlng‘r((s£=:‘slionul Record 50, 127; 46 Congressional | Prohibition of polygamy.
ecor ol,

¢ O] 46 Oongressional Record 651. . v Do.

Jan, Bl Jan, 2B ()coccmcnccaciccacones Do. !
Wisconsin... Apr. 20 | Apr. 16 | 37 Cong mal Record 2 Direct election of Senators.

June 28 | June 20 | 42 Congressional Record, 165 .. Do.

O] 1 45 Congressional Record 7119, 7120 ... .. Do.
May 13 [ Apr. 17 | 47 Congressional Record 1842, 1866, 1873, General.

1048, 2000, 2188, 3087.

Mar. 18 | Mar. 11 | 50 Congressional Record 42, 117 ... ... Proliibition of polygamy.
May 27 | Apr. 23 | 71 Congressional Record 2590..__. Geoeral.
Apr. 13 | Apr. 17 { 76 Oongressional Record 67-- - Repeal of eighteenth amendment.
May 7 | June 14 | 80 Congressional Record 75624.___. Limitation of Federal taxing power.
June 4 | June 15 | 89 Congressional Record 7624..... Limitation of Presidential tenure.

(1 i 1 [ e Dircct election of Senators.
Feb. 10 | Feb. 16 | 84 Congressional Record 1978 . oo omns Limitation of Federal taxing power.

1 Dates of passage of application in houses of legislature not obtainable.
documents but not recorded in the Congressional Record:
Federal Constitutional Conventions, S. Doc. 78, 71st Cong., 2d sess, (1930), william

3 Listed in the following

Russell Pullen, The Application Clause of the Amending Provision of the Constitution

(an unpublished dissertation),
Committee Stafl Report, Pro

University of North Carolina, 1851, and House Judiciary
blems Relating to State Applications For a Convention

To Propose Constitutional Limitations on Federal Tax Rates (1952).
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RESCISSIONS.——A number of the applications listed in this tabulation have subsequent]
been rescinded by the States which filed them.

Resolutions purporting to effect suciyx
rescissions have not been included herein.
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FEDERAL CONSTITUTIONAL CONVENTION &89

- TaBLE 2.—Siate applications to Congress for constitutional conventions, listed by
subject matter

1. Direct election of  Senators 1. Direct election of Senators
(73 petitions submitted by (73 petitions submitted by
31 states): 31 states)—Continued
Arkansas_____ R o e 1901 Oregon___._____________ 1907
0 s s e s 1903 Do . 1909
) by TR 1911 Pennsylvania_____.__.____ 1901
Californif. .. civeawmasws 1903 South Dakota. . .._._____ 1901
Lo J 1911 [0 S, 1907
Colorado*_ _ . __________ 1901 Do o 1909
Idaho_ _ . __ 1901 Tennessee___ - ._.__.__ 1901
________________ 1903 Do..cvnnswvasana 1901
Ilinois ¥ _ o ___ 1903 Do . 1903
0 [+ IO Sy 1907 i 7o A P e, 1905
Do . 1909 Texas . oo 1901
Indiana. - cicusessnunas 1907 Dol ssensmaswess 1911
Towa._ . 1904 Utah.. o . 1903
Dot . 1907 Washington ' ___________ 1903
Dol ccalovonenions 1909 Wiseonsin___ ... _______ 1903
EKansagl -...oooosunues 1901 y # [ S 1907
Dol el 1905 Do 1908
Dol cecvwcamnas 1907 Wyoming_________.______ 1895
Dot 1909 2. Limitation of Federal taxing
Kentueky. cscovcsztnas 1902 power (32 petitions sub-
Louisiana ' .___________ 1907 mitted by 27 States; see
Maine__ - o ____ 1911 also tables 3, 4, and 5, this
NMiehigan . .. oo ciivaandan 1901 appendix) : )
Minnesota . cuanmmsasun 1901 Alabama.. ..c.ocncvmenas 1943
DO...5cinimmiim B 1911 Arkansas_.__._.....______ 1943
Missouri_- - _____ 1901 Delaware_ ... _._._ 1943
'y S NN 1903 Flovida. ... ________ 1951
D0:zssnsemnmsnmee 1905 Qeorgla. .. ccvsnannntas 1952
Montana.... - _____ 1901 Illinois_ ... 1943
[« T 1903 Indiana__.______________ 1943
Do 1905 L b U . S 1957
2/ T 1907 JOWA. ccsmenemmeneammnn 1941
E 5 [+ S 1908 Lo s i St 1951
Dot . 1911 Kansas. ... _____. 1951
Nebrazks. —.ocouanssvus 1893 ¢ Kentueky...-cccvsmmnas 1944
5 1, S 1901 Louisiana._ ... ___.___ 1950
1 & [ S 1903 : Maine. - - - 1941
Dot . - 1907 Do 1951
Nevada_ oo _________ 1901 Maryland. .. .oioviinns 1939
2 1, IR AT 1901 Massachusetts. . ...____ 1941
i N 1903 Michigan........_______ 1941
Do 1905 Do 1949
Do __ 1907 Mississippi--ceeocacccacanoa 1940
Do.ticie e 1907 Nebragka. ... oo iacac= 1949
New Jersey . - ______ 1907 New Hampshire_._______ 1943
North Carolina_________ 1901 ) D SO I S 1951
5 D 1PN 01| SR 1907 New Jersey...__.__.____ 1944
North Dakota__________ 1903 New Mexico..oocovoono . 1951
Ohi0.. .2 il e i ~ 1908 Oklahoma. ... ___.____ 1955
Do Liiooo 1011 Pennsylvania__.________ 1943
Oklalioma 1. o oo 1908 Rhode Island.__._______ 1940
Oregon 1. .cccuvus snmuin 1901 Utah-.-cusiossssnnmnas 1951
B § T 1901 Virginia_ .. _____ 1952
8 ) 1903 Wisconsin__. ... _______ 1943
Do . 1903 Wyoming__ .. __________ 1939

See footnote at end of table, p. 91.
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90 FEDERAL CONSTITUTIONAL CONVENTION

TaBLE 2.—Slate applications to Congress for constitutional conventions, listed by
subject matter—Continued

3. Prohibition of polygamy (30
etitions submitted by 27

tates):

California. ... ccossivsss 1909
Connecticut_ ... _____ 1915
Delaware. ... _.___.__ 1907
HHN0I8. cusavsswevansss 1913
Jowa_ e _ 1906
Louisiana._____________ 1916
Maine_ . _ ... 1907
Marylangd.....cedemvsss 1908

) 57 L 1914
Michigan_ _ .. __________ 1913
Minnesota_ .. __._____._. 1909

New York._ .. _________ 1906
North Dakota__.________ 1907
Ohlo. - cconarmcsismsmncs 1911
Oklahoma.______________ 1911
Oregon._ ... _______. 1913
Pennsylvania_.______.___ 1907
o O S 1913

South Carolina_._____.__ 1915
South Dakota.___.__._.__ 1909
Tennessee: ... czcuuss 1911
TOXBE. - - .. o5 s S wmm i 1911
Vermont._ . ____________ 1912
Washington_ __ _________ 1909
Do .. 1910
West Virginia.__________ 1907
Wisconsin._____________ 1913

4. General revision of Constitu-
tion (29 petitions submitted
by 22 States):

Colorado? __ . _______. 1901
Georgia. - oo ___._ 1832
Ilinois._ _ . ________ 1861

B o 1 R —— 1903
Indiana .. ____.______._ 1861
Towa? _ _ .. 1907

Do . 1909
Kansas? . . .cuccocanss 1901

197y AP 1905

Doz ... 1907
Kentucky. . - _________ 1861
Louisiana 2. _ ___________ 1907
Missourt e ocococncaoss 1907
Montana? _____________ 1911
Nebraska2 _ __ ____._____ 1907
Nevadal . .ocowmmasidows 1907
New York. .. __._. 1789

8ee footnote at end of table, p. 90,

4. General revision of Constitu-
tion (29 petitions submitted
by 22 States)—Continued

North Carolina? _______ 1907
Ohio. ... _________ 1861
Oklahoma? ____________ 1908
Oregon e - ccvvsnommman 1901
TOXBR. o e 1899
Virginia_ _ _____________ 1788
Do ... 1861
Washington____________ 1901
L X U 1903
Wisconsin___.__________ 1911

D
5. World federal government (8
petitions from 6 States):

California______________ 1949
Counnecticut____________ 1949
Florida_.______________ 1943

) ) T 1945

Do ... 1949
Maine_________________ 1949
New Jersey . ..o ._. 1949
North Carolina_________ 1949

6. Repeal of 18th amendment (5
petitions from 5 States):

Massachusetts__________ 1931
Nevada_______________. 1925
New Jersey. . __________ 1932
New York________ ... 1931
Wiseonsin______________ 1931

7. Limitation of Presidential ten-
ure (5 petitions from 5

States):
Mlinois_ _ . ____________ 1943
IoWh--cismnmecmmmsnns 1943
Michigan_. _____________ 1943
Montana_ _____________ 1947
Wisconsin_____________._ 1943

8. Treaty making (3 petitions
from 3 States):

Florida. ... ___________ 1945
Georgia_._._____ BB 1952
Indiana__________.______ 1957

9. Taxation of Federal and State
securities (2 petitions from

2 States):
California._...o.oonnase 1935
Idaho_ ________________ 1927

10. Against protective tariff (1
petition from 1 State):
Alabama_______________ 1833

FEDERAL CONSTITUT

TasLE 2.—State applications to Congress
subject matie

11. Federal regulation of wages-
and hours of labor (1 peti-
tion from 1 State):
California_.____ ...~ 1935
12. Federal tax on gasoline (1 pe-
tition from 1 State):
California__________._-- 1952 |
13. Tidelands problem (1 petition |
from 1 State): '
ToXBS. . iuo s casmmms s 1949
14. Control of trusts (1 petition
from 1 State):
Nlnols - - -vwssscsssssms 1911
15. Prohibitions on grants-in-aid
(1 petition from 1 State):
Pennsylvania ... ... 1943
16. Popular ratification of amend-
ments (1 petition from 1
State):
Louisiana___..________. 1920
17. Constitutionality of State
enactments (1 petition from
1 State):
Mismsourl...ccccocicases 191

1 Petition also called for general revision of Consti
2 Petition also called for election of Senators|




sted by

1907
.. 1861
.. 1908
E. - 1901
1899
1788

. 1861
-~ 1901
1903

- 1911
-~ 1929

1949

L 1949
k.. 1943
.. 1945
E__ 1949
E.. 1949
-. 1949
.. 1949

1931
1925
1932
1931
1931

11

12

13.

14,
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FEDERAL CONSTITUTIONAL CONVENTION

subject matter—Continued

. Federal regulation of wages
and hours of labor (1 peti-
tion from 1 State):

California______________

Federal tax on gasoline (1 pe-

tition from 1 State):
California______________

Tidelands problem (1 petition
from 1 State):

Texas_ ________________

Control of trusts (1 petition
from 1 State):

IMinois - . .. ____________

. Prohibitions on grants-in-aid

(1 petition from 1 State):
Pennsylvania_________._

16. Popular ratification of amend-
ments (1 petition from 1
State) :

Louisiana______________

7. Constitutionality of State
enactments (1 petition from
1 State):

Missouri-...___________

1935

1952

1949

1911

1943

1920

1913

18. Townsend plan (1 petition
from 1 State):

Oregol o cvasicsscnn

19. Revision of art. V (7 petitions
from 6 States):

Idaho. .. ______________

Texas_ ... ____________
20. Reapportionment (1 petition
from 1 State):
Indiana.. oo .
21. Balancing the budget (1 peti-
tion from 1 State):
Indiana________________
22. Distribution of proceeds of
Federal taxes on gasoline
(lgetition from 1 State):
alifornia______________
23. State control of schools (1 peti-
tion from 1 State):
Georgia________________

1 Petition also called for general revision of Constitution.

Petition also called for

irect election of Senators.
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TaBLE 2,—S8ltate applications to Congress for constilutional convenlions, listed by

1939

1957
1953
1957
1956
1953
1955
1955

1957

1957

1952






