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ditor's note: Over the years, critics of the 
c/11sio11ary rule have called it, among other 
ings, an "illogical," "-irrational, " and "un

atural" interpretation of the Fourth and 
011rtee11th Amendments. 
Last fall, for example, U.S. Court of Ap
als Judge Malcolm Wilkey, writing in the 
all Street Journal, said the rule "is not 

required by the Constitution . ... The exclu-
ionary rule is a judge-made rule of evidence 
hich bars 'the use of evidence secured 
rough an illegal search and seiz ure.' ... 

'he only excuse offered for this irrational 
le is that there is 'no effecti ve altemati ve' 

tQ make the police obey the law." 
fo an effort to explore this contro ve rsial 
1estion furth er, Judicature in vited Judge 

l ilkey and a def ender of the rule, Yale 
amisar, to express their views. Judge Wil
ey will explain his opposition and suggest 

alternatives to the rule in a later issue. 

More than SO years have passed since 
the Supreme Court decided the Weeks 

tia e, 1 barring the use in federal prosecutions 
of evidence obtained in violation of the 
Fourth A1~endm ent, and the Sil verthorne 
case,2 invoking what has come to be known 

the " fruit of the poisonous tree" doc
trine.3 The justices who decided those cas~s 
' ould, I think, be quite surpri sed to learn 
that some day the value of the exclusionary 
rule would be measured by- and the very 
life of the rule might depend on- an empiri
cal evaluati on of its efficacy in deterring 
Police misconduct.4 

I. Weeks v . Unitc <l Sta tes, 232 U.S. 38.3 (HH4). 
2.· Silverthorn e Lu mher Co. v. United States , 251 
.s. 385 (1920) 
3. 1ardone v. United States, 308 U.S. 338 (1939), 

~efusing to allow the prosecuti on to avoid an inquiry 
l~to its use of informatiou gained b y illegal wiretap
~ing, fi rst used the phrase "fruit of the poisonous tree ." 
Ree !!~11 erally Pitier, 'The Fruit of th e Poisonous Tree' 

l
ev1s1ted a11d Shepardized, 56 CALIF. L. REV. 579 
968). 

th 4. Space <loes not permit an extensive evalu ation of 
,{ recent "empiri cal studi es" of the exclusionary rule' s 

e ects (if an y) on police behavior. But see "Does the 
~ ~l~ sionary rule affect poli ce behavior?" on page 70 of 

is 1s, ue. 

These justices were engaged in a less 
ambitious venture, albeit a most important 
one. They were interpreting the Fourth 
Amendment as b es t they could. As they saw 
it, the rule-now known as the federal exclu
sionary rule-rested on "a principled basis 
rather than an empiri cal proposition."5 

The dissenters in United States v. Caland
ra were, I think, plainly right when they 
maintained that "uppermost in the minds of 
the framers of the [exclusionary] mle" was 
not "the rule's possible deterrent effect," but 
"the twin goals of enabling the judiciary to 
avoid the taint of partnership in official 
lawlessness and of assuring the people [that] 
the government would not profit from its 
lawless b ehavior, thus minimizing the risk 
of seriously undermining popular tru st in 
government."6 The main purpose of this 
article, then, is to trace, explain and justify 
the original grounding of the exclusionary 
rule-what has come to be known as "the 
imperative of judicial intergrity."7 

The Weeks opinion 
As Professor Francis Allen recently remind
t!d us, the W eeks opinion "contains no lan
guage that express ly justifi es the rule by 
reference to a supposed deterrent effect on 

5. Cf. All en, The Judicial Quest for Penal Justice: 
The Warren Court and the Criminal Cases, 1975 U. 
ILL.L.F. 518, 536- 37 (pointing out that, unlike th e 
Court's understanding in the fo rmative ph ases of the 
exclus ionary rule' s history, in recent years th e deterrent 
function h as prevailed as its predom inant justificati on, 
and that "until the rule res ts on [return s to?] a princi
pled bas is rather than an empiri cal propos ition," Mapp 
" will remain in a state of un stable equilibrium"). 

6. United States v. Calandra, 414 U.S. 338, 357 
(1974) (B rennan, J., joined b y Douglas and Marsh all, 
JJ ., di ssenting). Calandra held th at a grand jury witness 
may not refu se to answer qu estious on the ground that 
they are based on evidence obtained from him b y 
violating the Fourth Amendm ent. See also, Schrock and 
Welsh, Up From Calandra: Th e E xclusionary Rule as a 
Constitutional Requirem ent, 59 MINN. L. REV. 251 
(1974) . 

7. Elkins v. United States, 364 U.S. 206, 222 (1960) 
(Stewart , J.) (overturning the " silver pl atter" doctrine), 
qu oted with approval in Mapp v. Ohio, 367 U.S . 643, 
656 (196 1) (Clark, J.) (impos in g the exclusion ary rule as 
to unconstitutionall y seized materials on state courts as 
a matter of Fourteenth Am endment Due Process). See 
also United States v. Calandra, supra n. 6 . 
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police officials."8 Indeed, in the United 
States Supreme Court, some 35 years were to 
pass, as Professor Robert McKay has noted, 
before Wolf v. Colorada9 "introduced the 
notion of deterrence of official ill egality to 
the debate concerning the wisdom of the 
exclusionary rule."10 

As the Weeks justices saw it, if a court 
could not "sanction" a search or seizure 
before the event-because, for example , the 
police lacked sufficient cause to make the 
search or were unable to describe the item(s) 
they sought with the requisite particular
ity-then a court could not, or at leas t should 
not, "affirm" or "sanction" the search or 
se izure after the event. 

The courts, after all, are the specific ad
dressees of the constitutional command that 
"no Warran ts shall issue, but upon" certain 
prescribed conditions. If "not even an order 
of court would have justified" the police 

- action, as it would not have had in Weeks, 
then "much less was it within [the officers'] 
authority" to proceed on their own "to bring 
further proof [of guilt] to ' the aid of the 
Government." And if the government's 
agents did proceed on their own, "without 
sanction of law," then the government 
should not be permitted to use what their 
agents obtained. The government whose 
agents violated the Constitution should be 
in no better position than the government 
whose agents obeyed it; "the efforts of the 
courts and th eir officials to bring the guilty 
to punishment ... are not to be aided by the 
sacrifice of [Fourth Amendment] princi
ples." Is any of this really so hard to follow? 

Since so many commentators lately have 
emphasized the efficacy (or inefficacy) of the 
exclusionary rule in preventing illegal 
searches and seizures,1 1 it may be profitable 
to take a fresh look at the key passages in the 
old Weeks case: 

... The tendency of those who execute the crimi
nal laws [to) obtain convictions by means of 
unlawful seizures ... should find no sanction in 

8. Id. a t 536 n. 90. 
9. 338 U.S. 25 (1949), overruled, Mapp v. Ohio, 367 

U.S. 643 (1961). 
10. McKay, Mapp v. Ohio, The Exclusionary Rule 

and the Right of Privacy, 15 ARIZONA L. REV. 327, 330 
(1973). 

11. See notes 5, 6 and 7 supra. 
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the judgments of the courts whi ch are charged 
all times with the support of the Constitution alld 
to which p eople of all conditions have a right 
appeal for the maintenance of such fundarnent 
rights. 

... The efforts of the courts and their officiall 
to bring the guilty to puni shment . .. are not 
be aided by the sacrifice of [Fourth AmcndrneniJ 
prin ciples .... The United States Marshall acted 
without sanction of law ... and under color ~ 
his office undertook to make a seizure of prh·at 
papers in direct violation of the constitutional 
prohibition aflinst such action .. .. To s~ncti~ 
such procecdmgs would be to affirm by J11dici 
d ecision a manifest neglect if not an open deS. 
anee of th e prohibitions of the Constitution, 
intended for the protection of the p eople again 
s uch unauthorized action. 12 

Ratifying illegal searches 
Although the Fourth Amendment constj. 
tutes a guarantee against unreasonable 
searches and seizures, it does not, of cours 
explicitly state what the conseq uences of a 
violation of the guarantee should be. This ' 
"specific" of the Bill of Rights turns out, at 

is so often the case, 13 not to be specific abou1 , 
the is sue which confronted the Weeks Court 
and is th e subject of today's debate. 

This only means that here as elsewhere-
almost everywhere-the Court "cannot e, 
cape the demands of judging or of making 
... diffi cult appraisals ." 14 But " ·hat · 
wrong with the Weeks Court's appraisal? 
Does its reading of the Fourth Amendment 
do violence to the language or purpose of th 
guarantee against unreasonable search and 
seizure? Does its interpretat ion of this con
stitutional provision require an active imagi• 
nation? Is the interpretation straii1ed, illogi• 
cal or implausible? 

It is plain that Holmes and Brandeis 
thought not. In the Silverthorne ca ei 
Holmes, joined by Brandeis and fi,·e other 
justices, observed: 

The essence of a provision forbidding the acqui
sition of evidence in a certain way is that nol , 

12. 232 U.S. at 392-94. 
13. See, e.g., Friendly, Th e Bill of Rights as a C 

of Crimilial Procedure, 53 CALIF. L. REV. 929, 937,951 
(1965); Kadish, Afethodology and Crite ria in Due~ 
cess Adjudication-A Survey and Criticism, 66 YALE 
L.J. 319, 337-39 (1957); Wechsler, -Toward J,;eutrtl 
Prin ciples of Constitutional Law, 73 HARV. L. RE,·. I. 
17-18 (1959). 

14. Haynes V. Washington, 373 U.S. 503, 515 (rn, 
(Goldberg, J.). See also Friendly, supra 11.13, at 937 
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'If the government 
b·ecomes a lawbreaker, 

it breeds contempt 
for law.' 

- Justice Louis Brandeis 

ionJ; I d merely evidence so acquired shall not be use :,;~f~ befor.e the Court but that it shall not be used at 
all. Of course thi s does not mean that the facts 

1 defi- thus obtained become sacred and inaccess ible. If 
ution. d f d knowledge of them is gaine rom an in epen-
1ainst d I k h dent source, they may be prove i e any ot er?, 

but "the knowledge gained by the governments 
own wrong cannot be used by it in the way 
proposed. 15 

J nsti-
nablc The Olmstead case 16 invol ved two ques-

tions, both answered in the negative by a 5-4 
majori ty: (I) Are telep hone messages within 
the protection against unreasonable search 
and seizure? (2) Even if they are not, should 
the evidence neverthe less be excl uded be
cause the federal agents who tapped the 
phones thereby violated a s ta te s tatute? 

Jurse, 
..; of a 
This 

ut, a 
.1hout 

onrt 

ere-
t es· 

aking 
at is 
uisal? 
ltnent 
of th <' 
hand 
- con· 
tllagi· 
illogi· 

u1deis 
cn ·e. 
other 

. "cotft 
):J7, 95-I 
Jue f fl~ 
16 YA~ 
Netil 
lit:\'- 1· 

On the second is sue, Chief Jus ti ce Wil-
liam Taft, writing for the majority, did not 
challenge the Weeks rule, but insisted tha t 
"the exclusion of evidence sh ou ld be con
fined to cases [such as Weeks] where rights 
nder the Constitution wou ld be vio la ted by 

admitting it." 11 In dissent, H olmes and 
Brandeis argued that "apart fro m the Cons ti 
tution the government ought not to use evi-
d nee obtained and only obtainable b y a 

• criminal act." 18 Their a rgumen ts as to why 
the exclusionary rule shou ld apply to illegal, 

well as unconstitutional, poli ce action are 
tssentially restatements, although more fa
~ous and mos t e loquent ones, of the reason
ng in Weeks. 

First, Holmes: t9 

lf t(th~ government] pays its officers for having 
llot evidence by crime, I do not see why it may 

a ,as well pay them for ge tti ng it in the same 
), and I can attach no importance to protes ta-

~~- 251 U.S. at 392. 

17· Olmstead v . United States, 277 U.S. 438 (1928) . 
I · Id. at 468. 
I~- 1j· at 469-70 (dissenting opinion). 

· · at 470-71 (disse nting opinion). 

tions of disapproval if it knowingly accepts and 
pays and announces that in the future it will pay 
for the fruit s. We have to choose, and for my part 
I think it a less evi l that some criminals should 
escape than that the government would play an 
ignob le part. 

For those who agree with me, no dis tinction 
can be taken between the government as prosecu
tion and the government as judge. If the exis ting 
code does not perm it district attorneys to have a 
hand in such dirty business it does not permit the 
judge to allow such inequi ties to succeed .... I 
am aware of the often repeated sta tement that in a 
criminal proceeding the court will not take notice 
of the manner in which papers offered in evi
dence have been obtained. But that somewhat 
rudimentary mode of disposing of the question 
has been overthrown by Weeks [and] the reason 
for excluding evidence obtained by violating the 
Constitu tion seems to me logicall y to lead to 
excluding evidence obtained by a crime of the 
officers of the law. 

Then Brandeis :20 

When these unlawful acts were committed, they 
were crimes only of the offi cers individually. The 
government was innocent, in legal contempla
tion; for no federal official is authorized to com
mit a crime on its behalf. Whe n the government, 
having full knowledge, sought . . . to avail itself 
of the fruits of these acts in order to accomplish 
its own ends, it assumed moral respons ihilitv for 
the officers' crimes .. .. And if thi s court should 
perm it the governmen t by means of its officers' 
crimes, to effect its purpose of puni shing the 
de fendan t, there would seem to be present all the 
eleme nts o f a ratification .... 

Will thi s court by sustaining the judgment 
below sanction such conduct on the part of the 
Executive? 

... The Court's aid is denied ... in order to 
mainta in respect for law; in order to p romote 
confidence in the adminis tration of justi ce; in 
order to preserve the judic ial process from 
contamination .. .. 

Decency, security and liberty alike demand 
that government offic ials shall be subjected to the 
same rules of conduct that are commands to the 
citizen. In a government of laws, exis tence of th e 
governme nt will be imper ill ed if it fail s to ob
serve the law scrupulously. Our government is 
the potent, the omnipresent teacher. For good or 
for ill, it teaches the whole people by its example. 
Crime is contagious. If the government becomes 
a lawbreaker, it breeds contempt for law; it in
vites every man to become a law unto himself; it 
invi tes anarchy. 

Police reaction to Mapp 
I never full y appreciated the force of the 

20. Id. at 483-85 (dissenting opinion). 
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Weeks opinion, and the Holmes-Brandeis 
dissents in Olmstead, until some 15 years 
ago when an incident occurred in Minnesota 
where I was then teaching. It helped me see 
the implications of the rule more clearly. 

Until 1961, the Minnesota courts, as well 
as the courts of about half the states, had 
permitted the use of unconstitutionally 
seized evidence. But when the Court decid
ed Mapp v. Ohio in 1961,21 and imposed the 
exclusionary rule on Minnesota and other 
"admissibility states" as a matter of federal 
constitutional law, it caused much grum-

21. 367 U.S. 643 (196 1). 

bling in police ranks. 
This led Minnesota's young attorney gen. 

era), Walter Mondale, to remind the poliee 
that "the language of the Fourth Amend. 
ment is identical to the [search and seizure 
provision] of the Minnesota State Consti. 
tution" and that "Mapp did not alter one 
word of either the state or national constitu. 
tions." 22 The Afapp case, stressed Mondale 
had "not reduce[d] [lawful] police power' 
one iota"-"what was a reasonable search 

22. Mondale, The Problem of Search and Seizure, 19 
BENCH & B. OF MINN. 15, 16 (Feb. 1962). See a/ 
Kamisar, Mondale on Mapp, Feb./Mar. 1977 C1v. Lia. 
REV. 62. 

Does the exclusionary rule 
affect police behavior? -, 
When Professor Dallin Oaks wrote his "em
pirical challenge" to the exclusionary rule, it 
was undeniably an important contribution 
to this debate. Oaks, Studying the Exclu
sionary Rule in Search and Seizure, 37 U. 
Cm.L.REv. 665 (1970). See also, Spiotta, 
Search and Seizure: An Empirical Study of 
the Exclusionary Rule and Its Alternatives, 2 
J. LEGAL STUDIES 243, 245-48 (1973) in 
many a continuation of the Oaks 

study, but a less scholarly effort. 
But more recent and more comprehensiv 

studies and analyses have cast grave dou 
on his conclusions about the rule's ineffica. 
cy in affecting police behavior. And the 
analyses have highlighted the insufficien 
and inappropriateness of the Oaks' data. 

See generally, Canon, Is the Exclusiona 
Rule in Failing Health? Some New Data an 
a Plea Againsl a Precipitous Conclusion, 6 
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At a subsequent panel discuss ion on the 
law of search and seizure in which I partici
pated, proponents of the exclusionary rule 
quoted Mondale's remarks and made explic
it what those remarks implied: If the police 
(eared that evidence they were gathering in 
the customary manner would now be ex
cluded by the courts, the police must have 
been violating the guarantee against unrea
onable search and seizure all along. This 

e oked illuminating responses from the two 
Jaw enforcement panelists, responses which 

23. Mondale, supra n. 22, at 16. 

KY. L.J . 681, 697-717, 725-27 (1974). See 
also, Canon, Testing the Effecti veness of 
Civil Liberties Policies at the State and 
Federal Levels, 5 AM. POLITICS Q. 57, 71-
75 (1977); 0. Horowitz, THE COURTS AND 

OCIAL POLICY 220- 54. Washin gton, O.C.: 
The Brookings Institute, 1976; S. Wasby, 

~IALL TOWN POLICE AND THE SUPRE:-.IE 
COURT 25-34, 81-117, 217- 29. Lexington, 
rfassachusetts: D.C . H eath, 1976 (study of 
outhern Illinois and western Massachusetts 

lice); cf. Critique, 69 Nw. U. L. REV. 740 
(1974) a devastating criticism of the Spiotta 
study, supra. 

For example, Oaks and Spiotta rely on the 
'gh frequency with which motions to sup

press are granted in Chicago gambling, nar-
tics and weapons cases to conclude that, 

!ong after adoption of th e exclusionary rule, 
Ulegal searches and se izures were common
place in the enforcement of these offenses b y 
the Chicago police. 

Canon points out that "counting success
~ i;notions is an imperfect indicator of the 
~ es effectiveness for several reasons," 62 
Y. L.J. at 718. He concludes that, in any 
,·e:it, Chicago is "a gross exception to the 

natihonal norm of granting suppress ion mo
on " 'd . d s, i . at 721. Canon's study of 65 cities 

;n icates that in 60 per cent of them motions 

6 
Suppress were granted one-tenth of the 

me or less and in 91 per cent of the cities 
Uch t· ti mo ions were granted one fourth of the 
rne or less. Id. at 722. 
Moreover, comments Canon, "judges in 

I think underscore the need for the "exclu
sionary rule" and its great symbolic value. 

Minneapolis City Attorney Keith Stedd: 

I don't think it [is] proper for us to [say that prior 
to Mapp the police were violating the law all 
along] when the courts of our state were telling 
the police all along that the [exclusionary rule] 
didn't apply in Minnesota. 

St. Paul Detective Ken Anderson: 

No officer lied upon the witness stand. If you 
were asked how you got your evidence, you told 
the truth. Yoi1 had broken down a door or pried a 
window open .. . often we picked locks .... The 
Supreme Court of Minnesota sustained this time 
after time after time. [The] judiciary okayed it; 

Chicago have long been noted for their 
willingness to grant motions to suppress 
evidence'.' and "it is sometimes alleged tha t 
Chicago police habitually conduct vice raids 
in a manner that ensures that a motion to 
suppress will be successful." Id. at 720. As 
Wasby explains, supra at 108-17, 217-23, 
some judges granted a substantial number of 
motions to suppress "during the educational 
process" immediately following adoption of 
the exclusionary rule, but "police improve
ment and accommodation to the rules" meant 
th at after this transitional period few mo
tions were granted . 

To take another example (there are many 
in the Canon articl e), O aks ' study of arrest 
before and after Mapp fo cused on one city, 
Cincinnati . He concluded that the adoption 
of the excl usionary rule had had virtually no 
effect on the number of arrests for narco tics, 
weapons and gambling there. See 37 U. 
CHI.L.REV. at 707. But Canon gathered s im
ilar data for 14 cities (including Cincinnati) 
and found that only four others had the 
"rather minimal response pattern that Cin
cinnati has." See 62 KY. L.J. at 706. 

At the other end of the spectrum, the 
Baltimore decreases · in arres ts following 
Mapp "were both dramatically sudden and 
truly spectacular," id. at 704. "Baltimore is 
probably an extreme case and is illustrated 
to counter Oaks' generalizati ons about the 
efficacy of the exclusionary rule from the 
presentation of Cincinnati's arres t figure s. 
Buffalo is less extreme, but not necessarily 
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they knew what the facts were.24 

There is no reason to think that the Min
nesota experience is unique. The heads of 
several police d epartments also reacted to 
the adoption of the exclusionary rule as if 
the guarantees against unreasonable search 
and seizure had just been written. 

For example, shortly after California 
adopted the exclusionary rule, 25 William 
Parker, then Los Angeles chief of police, 
warned that his department's ability to pre
vent the commission of crime had been 
greatly diminished because henceforth his 
officers would be unable to take "affirmative 
action" unless and until they possessed · 
"sufficient information to consti tute proba
ble cause ." 26 He did promise, however, that 

24. Quoted in Kamisar, On the Tactics of Police
Prosecution Oriented Critics of the Courts, 49 COR
NELL L.Q. 436, 442-43 (1964). 

25. People v. Cahan, 44 Cal. 2d 434, 282 P.2d 905 
(1955): 

26. W. Parker, POLICE 117. Springfield, Illinois: C. C. 
Thomas, (Wilson ed . 1957). 

typical. Indeed, it is not at all clear that there 
is a typical response to the exclusionary 
rule." Id. at 705. 

Canon also noted that political scientist 
Michael Ban had conc1uded, after an in
depth study of Mapp's impact in Boston and 
Cincinnati, that "the Cincinnati political 
milieu ... permitted widespread disregard 
if not defiance of the Supreme Court's rul
ing" and that in a number of respects there 
was "a discernably lesser propensity for 
compliance in Cincinnati than in Boston." 
Id. at 689, 698 (Canon's characterization of 
Ban's findings, which, though unpublished, 
have been widely circulated among political 
scientists). 

At the present time, there is much to be 
said for lawyer-political scientist Donald 
Horowitz's analysis of Mapp and police 
behavior, Horowitz, supra at 224-25, 230-
31, 250: . 
Much of the empirical support for the proposi
tion that Mapp does not deter the police from 
violating the Fourth Amendment has been quite 
crude .... [T)hat illegal searches are still con
ducted to obtain evidence of certain kinds of 
crimes does not mean that they are still con
ducted with the same frequency for evidence of 
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"[a]s long as the Exclusionary Rule is t~ 
law of Califomia, your police will respect. 
and operate to the bes t of th e ir ability withiQ 
the fram ework of limitations imposed bn 
that rule. " 27 y 

Similarly, former New York City Poli~ 
Commissioner Michael Murphy recalled 
how, when Mapp v. Ohio imposed the et. 
clusionary rule on New York and other "ad. 
missibility states," he "was immediate!}• 
caught up in the en tire problem of reevaluat. 
ing our procedures ... and modifying 
amending and creating new policies anJ 
new instructions for the implementation of 
Mapp. Retraining sessions had to be held 
from the very top admini strators down to 
each of the thou sands of foot patrolmen and 
detectives engaged in the daily basic en
forcement fun ction."28 

Comm issioner Murphy, no less than 
27. Id. at 131. (Emphasis added). 
28. Murphy, Judicial Reuiew of Police Methods · 

Law Enforcement: The Problem of Compliance l}f 
Police Departments, 44 TEXAS L. REV. 939, 941 (1966). 

other kinds of crimes . That illegal searches are 
common in some cities does not mean that they 
are equally common in all cities. Deterrenc:e 
cannot be viewed as 'a monolithic governmental 
en terprise.' 

Gradually, the rudiments of a more discrimi
nating approach have begu n to emerge. What ii 
suggests is that the extent to which police behar
ior is modified by Mapp depends on a complei 
set of local conditions, including ... the type of 
offense involved, the particular police unit re
sponsible for specific enforcement tasks, and the 
way in which local courts and lawyers handle 
search-and-seizure matters. . . . · 

... [T)he fragments indicate it is a mistake to 
think that police behavior is never conditioned 
by the sanction of excluding evidence that might 
lead to conviction .... [I)n the case of serious 
crimes the policeman starts thinking fairly early 
of what is required to convict, and some of tht 
things he thinks of are the restrictive rules of 
arrest and search. 

... [C]oncern with conviction is very much-a 
function of locale, offense, stage of investigation, 
and sometimes police unit involved. Receptivity 
to the judicial sanction varies accordingly. 

In closing these brief remarks, I cannot 
resist pointing out that at the same time 
some critics of the exclusionary rule are 
urging its elimination or substantial modifi· 

Chic _ 
f r;1Jll\ 

polic 
;irY r 
tillJl:l 

;1 nd ~ 
he s: 
c:111S( 

quen 

/. Ct 
I thi 
not l 

or 111 
)i:is 

poin 
Con 

All ti 
h.111< 
prop 
rule 
• .. I 
,:in<' -;?.9. 

cati, 
had 
littl 
Ma1 
the 
i11le 
atta 
u:itl 
"1h1 

Ru! 
the 
Enf 
tio, 
c. 

()9 
L 

I 
L\: 
oL 

act 
juc 



Chief Parker, seemed to think that "the 
framework of limitations" restraining the 

lice had been put there by the exclusion
. rule, not the state and federal constitu

tional guarantees against unreasonble search 
and seizure. "Flowing from the Mapp case," 
he said, "is the issue of defining probable 
cause to constitute a lawful arrest and subse
quent search and seizure."29 

L Criticisms of the rule 
I think it may forcefull y be argued tha t it is 
not the exclusionary rule which is illogical 
Qr misdirected, but much of the criticism it 
has generated. As Senator Rober t Wagner 
pointed out in the 1938 New York State 
Constitution Convention: 

All the arguments [that the exclusionary rule will 
handicap law enforcement] seem to me to be 
properly directed not against the exclusionary 
rule but against the substantive guarantee itse lf. 
... It is the [law of search and seizure], not the 
sanction, which im poses limits on the operation 

29. Id. at 943. 

Cation on the ground, inter alia, that it has 
had little if any effect on police behavior and 
little if any impact on the amount of pre
Mapp illegality, other critics are calling for 
the rule's repeal or revis ion on the ground, 
inter alia, that in recent years the police have 
attained such a high incidence of compliance 

ith Fourth Amendment requirements tha t 
the absolute sanctions of the Exclusionary 

Rule are no longer necessary to 'police' 
them." Brief of Americans for Effective Law 
Enforcement (A.E.L.E.) and the Interna
tional Association of Chiefs of Police (I.A . 
C.P.) as Amici Curiai in Support of Petition
er at 12, California v. Krivda, 409 U.S . 33 
(1972), discussed in Comment, 65 J. CRIM. 
L. & C. 373, 383 (1974). '-

In their amicus brief, the A.E .L.E. and the 
l.A.C.P. presented the Court with the results 
of a study they had conducted of warrantless 
earches and seizures (such searches and 

seizures were chosen because these are the 
ones "in which the officer is acting on his 
own with no assistance from a magistrate or 
Prosecuting attorney, cases in which his 
~c~ivity must stand or fall based on his own 
Ju gment, knowledge of search and seizure 

of the police. If the rule is obeyed as it should be, 
and as we declare it should be, there will be no 
illegally obtained evidence to be excluded by the 
operation of the sanction . 

It seems to me inconsistent to challenge the 
exclusionary rule on the grouncl that it will ham
per the police, while making no challenge to the 
fundam ental rules to which the police are re
quired to conform. 30 

Cooley said of the Fourth Amendment 
110 years ago that ·"it is better oftentimes 
that crime should go unpuni sh ed than that 
the citizen should be liable to have his 
premises invaded, his trunks broken up, [or] 
his private books, papers, and letters ex
posed to prying curiosity."31 Why is it no 
less true when the accused's premises have 
been invaded or his constitutional rights 

30. 1 New York Consti tutional Convention, Revised 
Record 560 (1938), repri nted in J. Michael and H. 
Wech sler, CRIMINAL LAW AND ITS ADMINISTRATION 
1191-92. Mineola, New York: Foundation Press , 1940. 
See also Traynor, J ., in People v. Cahan, 44 Cal. 2d 434, 
450, 282 P.2d 905 (1955). 

31. T. Cooley, A TREATISE OK THE CONSTITUTIONAL 
LIMITATIO 'S 306. Boston: Little, Brown, 1st ed. 1868. 

restrictions, and his desire to abide by such 
restrictions," Brief at 16). 

According to this study, of more than 1000 
cases in volving warrantless searches and 
seizures decided by appellate courts nation
wide during the 27-month period of Janu
ary, 1970 through March, 1972, 84 p er cent 
(1,157 of 1,371) were found to be proper
"an extraordinarily high degree of police 
professionalism." Brief at 17. 

The amicus brie f den ies that this study 
evidences any b eneficial exclusionary rule 
influence upon law enforcement, id. at 18, 
but I doubt that many will find the denial 
convincing. "[T]his excellent record of suc
cessful police complia nce with the rules of 
search and seizure," id., is attributed to 
"police professionalism"-an attempt by 
most police to learn "at least in a general 
way the restrictions on their search and 
seizure activities and a good faith desire to 
comport themselves properly within such 
restrictions," id. at 19. But w hat stimulated 
the attempt by most officers to familiarize 
themselves, at least in a general way, with 
the law of search and seizure? 

Y.K. 
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otherwise violated? If the government could 
not have gained a conviction had it obeyed 
the Constitution, why shou ld it be permitted 
to prevail because it violated the Constitu
tion ?32 And why does it generate so much 
popular hostility to disallow the government 
to reap an advantage that it secured, and 
might only have been able to secure, by 
violating the Constitution? 

No one, I think, has given a better expla
nation than Professor John Kaplan, one of 
the sharpest critics of the rule: 

From a public relations point of view, [the exclu
sionary ru le] is the worst possible kind of rule 
because it on ly works at the behest of a person, 
usually someone who is clearly guilty, who is 
attempting to prevent the use against himself of 
evidence of his own crimes .... [But the] fact is 
that any rule which actually enforced the de
mands of the Fourth Amendm ent (whatever they 
may be) would prevent the conviction of those 
who would be caught through evidence obtained 
in violation of the Fourth Amendment. The prob
lem with the exclusionary rule is that it works 
after the fact, so that by then we know who the 
criminal is, the evidence against him, and the 
other circumstances of the case. If there were 
some way to make the police obey, in advance, 
the comman ds of the Fourth Amendment, we 
would lose at least as many criminal convictions 
as we do today, but in that case we would not 
know of the evidence which the police could 
discover on ly through a violation of the Fourth 
Amendment. It is possible that the real problem 
with the exclusionary rule is that it flaunts before 
us the price we pay for the Fourth Amendment. 33 

The 'time lag' argument 
The federal exclusionary rule has b een dis
paraged on the ground that "it was not 
adopted by the United States Supreme Court 
until 1914" and that despite the possibility 
that "an interpretation first made 125 years 
[actually 123] after a constitutional provi
sion might nonetheless be an appropriate 
one, the time lag between the adoption of 

-
32. See Allen, Federalism and The Fourth Amend-

ment: A Requiem for Wolf, 1961 SUP. CT. REV. 1, 34; 
Atkinson, Admissibility of Evidence Obtained Through 
Unreasonable Searches and Seizu res, 25 COLUM. L. 
REV. 11, 25 (1925). True, in a goodly number of cases 
the government might sti ll have obtained a conviction 
even if it had obeyed the Constitution, but cri tics of the 
exclusionary rule wou ld allow the conviction to stand 
even if it cou ld have been secured only by violating the 
Con stitution. 

33. J. Kaplan, CRnll ·AL JUSTICE 215-16. Mineola, 
New York: The Foundation Press, 2d ed . 1978. 
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the fourth amendmen t and the first appear 
ance of the exclusionary rule is at least so~ 
indication that it was hardly basic to tht 
constitutional purpose." 34 This does n~ 
strike me as much of an argumen t. 

Some 160 years after th e adoption oft~ 
First Amendment, the "prevention and Pu11,. 
ishment" of "the lewd and obscene, the Pro. 
fane [and] the libelous" were sti ll thou~ 
to raise no constitutional problems.3s In. 
deed, 128 years passed b etween the adop. 
tion of the First Amendmen t and the fl 
articulation of the "clear and present dan. 
ger" test36-what may fairly be called "tbt 

34. Kaplan, The Limits of the Excl11sionary R,-;,;:
STAN. L. REV. 1027, 1030-31 (1974). As Dean Gri swold 
has pointed out in SEAHCH AND ~EIZURE: A_DILE~U14 
OF THE SUPRE~IE COURT 2. Lmcoln: Umversitv ci 
1\'ebraska Press, 1975, "except for the Boyd case [liO) 
v. U.S. 116 U.S. 616 (1886), virt11ally no search and 
seizure cases were decided by the Supreme Court in tht 
first 110 years of our exis tence under the Constitution,• 

The view that ill egally seized evidence should ht 
exclu ded was first laid down by way of dictim in Boy( 
which went to great lengths to assert a connectiOQ 
between the Fourth Amendment and the privileg, 
agai nst self-in crimination, though the case cou ld ha1't 

been decided on the self-incrimination clause alone. 
Adams v. New York, 192 U.S. 585 (1903), appeared,h) 
dictum, to repudiate the Boyd dictum. Thus the exclu
sionary rule was adopted in Weeks "following an 
earlier and seemingly inconsistent start." Reynard, 
Freedom from Unreasonable Search and Seizure-.~ 
Second Class Constitutional Right?, 25 lND.L.J. 259, 
306-07 (1950). See generally Atkinson, supra n. 32, at 
13-17; Fraenkel, Conceming Search es and Seizures, 34 
HARV. L.REV. 361, 366-72 (1921); Notes, 56 YALE L.J. 
1076, 1077-78 n. 11 (1947); 58 YALE L.J. 144, 148-5} 
(1948). 

Professor Kaplan also observes, 26 STAN. L.REv. af 
1031, that "the exclusionary rule was'not imposed upon 
the states until 1961, and then by a divided Suprem, 
Court." · But the Supreme Court never addressed the 
issue until 1949 in Wolf and that decision was also byl 
divided Court (6-3). Over the years, of course, \reeb 
and Mapp have caught heavy criticism but so, it should 
be remembered, did Wo lf. See A. Beisel, Co 'TROL 
OVER ILLEGAL ENFORCEMENT OF THE CRI~ll.N.U. 
LA\\': ROLE OF THE SUPREME COURT 55-59. Boston: 
Boston University Press, 1955; Allen, The Wolf Cast: 
Sea rch and Seizure, Federalism , and Civil Liberties,45 
lLL.L.REv. 1 (1950); Frank, The United States Supremt 
Court: 1948-49, 17 U.CHI.LREV. 1, 32-34 (1950); Kam
isar, Wolf and Lustig Ten Years Later: Illegal State 
Er,idence in State and Federal Courts, 43 MINN.L.REV. 
1083 (1959); Pa11lsen, Safeguards in the Law of Searcn 
and Seizure, 52 Nw.U.L. REV. 65, 72-76 (1957); Rey· 
nard, sup ra at 306-313. See also Pollak, Mr. ]11stict 
Frankfurter: ]11dgment and the Fourteenth Amendmen4 
67 YALE L.J. 304, 320-21 & n. 105 (1957). . 

35. Beauharnais v. Illinois, 343 U.S. 250, 255 (1952) 
(Frankfurter, J.). 

36. Schenck , ·. United States, 249 U.S. 47, (1919); 
cf. Debs v. United States, 249 U.S. 211, (1919). 
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tart of the law of the first amendment."37 

And, of course, the development of the im
portant "void for vagueness" and "over
breadth" doctrines in this area-"judge
made" or "judicially-created" rem edies 
fortissimo-did not come until still later. 38 

The time lag between the adoption of the 
Fifth Amendment and the applicability of 
the privilege against self-incrimination to 
the proceedings in the police station as well 
as those in the courtroom was 175 years. 39 As 
for the Sixth Amendment right to counsel, it 
, as not until 193840-fairly early in the devel
opment of constitutional-criminal procedure 
but still a quarter of a century later than 
Weeks-that "the right to counsel in federal 
courts meant more than that a lawyer would 
be permitted to appear for the defendant if 
the defendant could afford to hire one."41 

The federal exclusionary rule has also 
been di sparaged as not derived from "the 
explicit requirements of the Fomth Amend
ment," but only "a matter of judicial impli
cation."42 This does not strike me as much of 
a point either-not, at least, unless some
body can cite even one Supreme Court case 
interpreting the Constitution which is not "a 
matter of judicial implication." 

The most celebrated constitutional
criminal procedure cases of our tim es are 
Joli11so11 v. Zerbst4:i and Gideon v. Wain
_u:right,44 requiring appointment of counsel 
•~ all federal and state prosecutions respcc
hvely when a defendant is unahle to pay for 
the services of an attorney. B11t one searches 

~ 3~ Kalven, Emst Freund a11cl the First Amend111e1tt 
r38 ition,40 U.CHI.L.REV. 235,236 (1973). 
~ See W. Lockhart, Y. Kami sar & J. Choper, CoN
'tb edTI0:\AL LAW 815-22. St. Paul, Minnesota: West, 

. 1975. 
39: See Miranda v. Arizona, 384 U.S. 436 (1966); 

C isar, A Dissent from the Miranda Dissc11ts: Some 
~~";ments 011 the "New" Fifth Amend111e11t a11d the Old 
(l~;:i1ari11ess" Tes~ 65 M1CH.L.REV. 59, 65, 77-83 

~- Johnson v. Zerhst, 304 U.S. 458 (1938). 
du · J;haefer, Federalism and State Cri111 i,wl Pruce-

~;• HARV.L.REV. l , 2 (1956). 
Point ~Volf v. Colorado, 338 U.S. 25, 28 (1949). The 
£~cl ~s been made more strongly. See McGarr, The 
R ";1onary Rule: A11 Ill-Cu11ceived a11d In effective Po~~t 52 J.Crim.L., C.&P.S. 266, 269 (1961), in 
Chica _Pow~n AND IND IVIDUAL FREEDOM 99, 103. 
Pllre _g~--Aldine, Sowle ed. 1961 ( Weeks " is a piece of 

43 
Ill 1c1al legis lat ion"). 
· Seen. 40 suµra. 

4t. 372 U.S. 335 (1963). 

the language of the Sixth and Fourteenth 
Amendments in vain for any mention of 
indigent defendants or the assignment or 
appointment of counsel at trial- let alone at 
preliminary hearings,45 at line ups,46 in the 
police station47 or on appeal48 or in juvenile 
court proceed ings .49 

The right to counsel has well been called 
"the most pervasive right" of an accused,50 

but all the Constitution has to,say about it is 
that "in all criminal prosecutions the ac
cused shall ... have the Assistance of 
Counsel."51 That's all. The considerable 
body of constitutional law which has emerg
ed in this important area has all been "a 
matter of judicial implication."52 

'Involuntary' confessions 
And what is the source of the rule-first 
applied in 1936,53 but shaped and reshaped 
in the course of the following three dec
ades54-barring the use of involuntary con
fession s as a matter of Fourteenth Amend
ment Due Process? Talk about judge-made 
or judicially-created rules! The Const itu
tion has nothing to say about "confessions" 
or "admissions," neither "involuntary" nor 
any other kind . 

It will not do to point to the constitutional 
prohibition against compelling a person to 

45. See Coleman v. Alabama, 399 U.S. 1 (1970). 
46. Compare United States v. Wade, 388 U.S. 218 

(1967) and Gilbert v. California, 388 U.S. 263 (1967) 
with Kirby v. Illinois, 406 U.S. 682 (1972). 

47. Compare Escoheclo v. Illinois, 378 U.S. 478 
(1964) and Miranda v. Arizona, 384 U.S. 436 (1966) 
with Oregon v. Mathiason, 429 U.S. 492 (1977). 

48. Compare Douglas v. California, 372 U.S. 353 
(1963) with Ross v. Moffit, 417 U.S. 600 (1974). 

49. See In re Gault, 387 U.S. 1 (1967) . 
50. See Schaefer, supra n. 41, at 8. 
51. U.S. Const . Amend. VI. 
52. By "implication," too , the cour ts have developed 

limitations on the exclusionary rule, e.g., standing, the 
attenuation of taint from illegal searches, and the use of 
illegall y seized evidence in grand jury proceedings or 
for impeachment purposes. 

These limitati ons are said to undermine the '"judicial 
integrity" rationale of the exclusionary rule. See Stone 
v. Powell, 428 U.S. 465,485 (1976), discussed in Israel, 
Criminal Procedure, The Burger Court, and the Legacy 
of the Warre11 Court, 75 MICH. L. RF.V. 1319, 1410-12 
(1977). The limitations also make the rule "not 'look' 
like a constitutional doctrine," according to Kaplan, 
s1171ra n. 34, at 1030. 

53. Brown v. Mississ ippi , 297 U.S. 278 (1936). 
54. See Kamisar, What Is a11 " In volwitary" Confes

sicm?, 17 RUTGERS L.REV. 728 (1963). 
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be "a witness against himself" in "any crim
inal case."55 The privilege was not deemed 
applicable to the states until 196456 and by 
that time the U.S. Supreme Court had decid
ed some 30 state confession cases. Moreover, 
as noted earlier, even if the privilege against 
self-incrimination had been deemed appli
cable to the states, the law pertaining to 
"coerced" or "involuntary" confessions still 
would have developed without it. 

Until Miranda, 57 the prevai ling view was 
that because police officers lacked legal au
thority to compel statements, there was no 
legal obligation to answer to which a privi
lege could apply, and thus the privilege did 
I).Ot extend to the police station.58 As late as 
1966, Chief Justice Roger Traynor pointed 
out that although "the Fifth Amendment has 
long been the life of the party in judicial or 
legislative proceedings, ... it has had no 

55. U.S. Const. Amend. V. 
56. Malloy v. Hogan, 378 U.S. 1 (1964). "In extend

ing the privilege against self-incrimination to the states 
and at the same time indicating that the privilege has 
been the unseen governing principle of the con fession 
cases, Malloy forcefully brought the Fifth Amendment 
to bear on the interrogation problem," W. Schaefer, 
THE SUSPECT AND SOCIETY 16. Evanston: Northwest
ern University Press, 1967. The "intertwined doc
trines" (the "voluntariness standard" and the privilege 
against self-incrimination), noted Justice Schaefer in a 
postscript to his 1966 Rosen thal Lectures, "were fu sed 
in Miranda." Id. at 85 n. 21. 

57. Miranda v. Arizona. 384 U.S. 436 (1966). 
58. See the discussion in Kamisar, sup ra n. 39, at 65, 

77-83. 
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Defendants most 
often insist that the 
evidence was seized 
illegally in cases in
volving narcotics. 
Many defense attor
neys routinely make 
a motion to suppress 
such evidence . 

life it could call its own in the pre
arraignment stage." 59 

Nor is it a sufficient answer to say that 
Fourteenth Amendment Due Process bars 
convictions based on inherently untrustwor
thy evidence (long a universally accepted 
view, but, incidentally, not an explicit re
quirement of the due process clause either). 
This does not explain why the question of 
the admissibi lity of an involuntary confes
sion must be "answered with complete dis
regard of whether or not petitioner in fact ' 
spoke the truth"60 and why "a legal standard 
which took into account the circumstance of 
probable truth or falsity ... is not a permis
sible standard under the Due Process 
Clause."61 It does not explain why involun
tary confessions "are inadmissible under the 
Due Process Clause even though statements 
contained in them may be independently 
established as true."62 

Nor does it explain the "rule of automatic 
reversal"-the rule formulated by the Stone 
and Vinson Courts and reaffirmed by the 
Warren Comi that the introduction of an 

59. Traynor, The Devils of Due Process in Crimin4' . 
Detection, Deten tion, and Trial, 33 U.CHI.L.REV. 6.57, 
669 (1966). 

60. Rogers v. Richmond, 365 U.S. 534, 544 (1961). 
61. Id. at 543. 
62. Rochin v. California, 342 U.S. 165, 173 (19521 

(relying in large part on rationale of coerced confessi«
cases to exclude evidence produced by "stomd 
pumping"). 
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involuntary statement at the trial n ecessi
tntes reversal, regardless of how much un
tainted evidence remains to support the con-
iction .63 

Are confessions different? 
Critics of the search and seizure exclusion
ary rule try to distinguish away the coerced 
confession cases,64 and for good reason . For 
once it becomes clear that the rationale of 
the coerced confession cases "has been ex
panded beyond protect[ing] the individual 
from conviction on unreliable or untrust-

orthy evidence" to "strik[ing] down police 
procedures which in their general applica
tion appear to the prevailing justices as 
Imperiling basic individual immunities,"65 

as Professor Francis Allen pointed out a 
quarter of a century ago, then it becomes 
most difficult to distinguish the problem of 

6.1. See Lyons v. Oklahom a, 322 U.S . 596, 597 n .l 
1944); Malinski v. New York, 324 U.S. 401,404 (1945); 

Raley v. Ohio, 332 U.S. 596, 599 (1948); Stroble v. 
California, 343 U.S. 181, 190 (1952); Payne v. Arkansas 
3.56 U.S. 560, 567-68 (1958); Spano v. New York, 360 

.S. 315,324 (1959); Culombe v. Connecticut, 367 U.S. 
~. 621 (1961); Haynes v. Washington, 373 U.S. 503, 
$18-19 (1963). 

~pparently the "rule of automatic reversal'' still ap-
plies to "coerced" or "involuntary" confessions, see 

apman v. California, 386 U.S. 18, 23 & n .8 (1967), 
t not to Massiah (Massiah v. United States, 377 U.S. 
I (1964) or Miranda violations. See Milton v. Wain-

'Wright, 407 U.S . 371 (1972); United States v. Sanchez, 
~ F.2d 1198 (2d Cir. 1970); United States v. Jackson, 

F.2d 1368 (7th Cir. 1970) (D.C. Cir. 1970). See also, 
It dtzer, In voluntary Confessions: Th e Allocation of 

Upons ibility Between Judge and Jury, 21 U.CHI.L. 
· 317,348 (1954). 

6-t Thus, in criticizing the exclusionary rule as to 
Jleonstitutionally seized materials, Professor Charles 
tit Wright notes, Wright, Must the Criminal Go Free 

l9 ~ C.?nstable Blunders?, 50 T EXAS L.REV: 736, 737 
• - ): [W]e are talking only of what lawye rs call 'real' 
thence_. lnv~luntary confessions and other evidence 

at kind raise entirely differen t questions. Innocen t 
~ may give false confessions if sufficient pressure is 
, ~P<ln them by the police. The murder weapon , th e 

e o~e of narcotics, the gamb ling slips, however, 
l.an:oti or the?1se lves." (Don't murder weapons and 

.. cs obtarned as a result of involuntary confes-
Se speak ~or themselves" too?). 

lnP_epalso Wilkey, Why Suppress Valid Evidence?, 13 
. ROSECUTOR 124 (1977): "In exclusionary rule 

r involving material evidence there is never any 
Uln of_ reliability. Reliability is in question, for 

"ide~ e, _with a coerced confession .... Exclusion of 
u., ce 1s

1 
then proper, because the evidence is inher-6S unre iable." 

t,g[~~lle~ The Wolf Case: Search and Seizure, Fed
fl9so). an the Civil Liberties, 45 lLL.L.REV. 1, 29 

the admission of unconstitutionally seized 
"real" evidence from that of involuntary 
confessions. For "[i]n both situations the 
perils arise primarily out of the procedures 
employed to acquire the evidence rather 
than from dangers of the incompetence of 
the evidence so acquired."66 

Although those unhappy with the exclu
sionary rule still make the claim that the 
admissibility of unconstitutionally seized 
"real" evidence and "involuntary" confes
sions "raise entirely different questions,"67 

the argument comes about 30 years too 
late.68 

It is interesting to note that at one point 
Chief Justice Warren's opinion for the Court 
in the famou s Spano case reads like a re
statement of the reasoning in Weeks and the 
Holmes-Brandeis dissents in Olmstead: 

The abhorrence of society to the use of involun
tary confess ions does not turn alone on their 
inherent untrustworthiness. It also turns on the 
deep-rooted feeling that the police must obey the 
law while enforcing the law; that in the end life 
and liberty can be as much endangered from 
illegal methods used to convict those thought to 
be criminals as from the actual criminals them
selves.69 

66. Id. 
·67. See n. 64 supra. 
68. See Watts v. Indi ana, 338 U.S. 49 (1949), and 

companion cases, reversi ng convictions based on 
"involuntary" confessions despite dissen ting Justice 
Jackson's undi spu ted assertions that "(c]hecked with 
external evidence, [the confessions in each case] are 
inherently believab le, and were not shaken as to the 
truth by anything that occurred at the trial." 338 U.S. 
ITT,5& . 

See also Rochi n v. Californi a, 342 U.S. 165, 172-173 
(1952) : "It has long ceased to be tru e that due process of 
law is heedless of the means by which otherwise 
relevant and credible evidence is obtained. This was 
not true even before the series of recen t cases enforced 
the constitutional principle that the states may ·not base 
conviction s upon confess ions, however much verified, 
obtained by coercion .... To attempt in this case to 
distinguish what lawyers call 'real evidence' from ver
bal evidence is to ignore the reasons for exclu<ling 
coerced confess ions." 

See generally A. Beisel, CONTROL OVER ILLEGAL 
ENFORCEMENT OF THE CRIMINAL LAW: ROLE OF TH£ 
SUPREME COURT 70-86. Boston : Boston Universi ty 
Press, 1955; Allen, supra n. 65, at 26-29; Allen, Due 
Process and-State Criminal Procedures: Another Look, 
48 Nw.U.L.REV. 16, 20-25 (1953); Meltzer, supran . 63, 
at 326-29, 343, 347-49; Paulsen, The Fourteenth 
Am endme11t and the Third Degree, 6 STAN.L.REV. 411, 
417-23 (1954) . 

69. Spano v. New York, 360 U.S . 315, 320-2 1 (1959). 
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One of Justice Frankfurter's last opinions 
on the subject-and I confess that I find it 
rather mystifying that the author of Wolf 
would write this in the same term he dis
sented in Mapp-perhaps best suggests the 
close affinity between the Weeks rule and 
the coerced confession rationale. Speaking 
for a 7-2 majority, in Rogers v. Richmond, 
Frankfurter observed: 

Our decisions under [the Fourteenth] Amend
ment have made clear that convictions following 
the admission into evidence of confessions which 
are involuntary . .. cannot stand. This is so not 
because such confessions are unlikely to be true 
but because the methods used to extract them 
offend an underlying princip·le in the enforce
ment of our criminal law: that ours is an accusa
torial and not an inquisitorial system .. .. 

To be sure, confessions cruelly extorted may be 
and have been, to an unascertained extent, found 
to be untrustworthy. But the constitutional prin
ciple of excluding confessions that are not volun
tary does not rest on this consideration. Indeed, 
in many of the cases in which the command of 
the Due Process Clause has compelled us to 
reverse state convictions involving the use of 
confessions obtained by impermissible methods, 
independent corroborating evidence left little 
doubt of the truth of what the defendant had 
confessed .... 

Since a defendant had been subjected to pres
sures to which, under our accusatorial system, an 
accused should not be subjected, we were con
strained to find that the procedures leading to his 
conviction had failed to afford him that due 
process of law which the Fourteenth Amendment 
guarantees . 70 

If a conviction rests in part on an indepen
dently corroborated and concededly truthful 
confession (albeit one found to be the prod
uct of constitutionally impermissible meth
ods), why cannot the conviction stand?Why 
not remand those who have made such con
fessions, together with those who managed 
to remain silent in the face of impermissible 
interrogations, "to the remedies of private 
action and such protection as the internal 
discipline of the police, under the eyes of an 
alert public opinion, may afford"?71 Though 
the exclusion of involuntary but verified 
confessions may be an effective way of de
terring objectionable interrogation methods, 
why must the court "condemn as falling 
below the minimal standards assured by the 

70. 365 U .s. 534, 540--11 (1961). 
71. Cf Wolf v. Colorado, 338 U.S. 25, 31 (1949) . 
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Due Process Cla11Sc a State's reliance up011 
other methods [to deter such conduct] 
which, if consistently enforced, \.VOuld be 
equall y effective"?72 

Moreover, if the impermissible police 
methods which produce involuntary confes. 
sions are typically more offensive to the 
dignity of the individual and more often 
characterized by violence than are unconsti
tutional searches and seizures, are not these 
objectionable interrogation methods more 
likely to attract the interest of the press 
more likely to arouse community opinio~ 
more likely to excite the sympathy of iurorsil 
Why, then, is the court unwilling to rely 0~ 

tort actions, criminal prosecutions and inter
nal police discipline to check impermissible 
police interrogation practices? Why does the 
"command" of the Due Process Clause 
"compel" the court to reverse the convic
tion?73 Why can't the conviction stand?74 

The reason is that to uphold a conviction 
resting in part on an involuntary confession 
however much verified, would be to "sanc
tion" the objectionable methods which pro
duced it and to afford these methods "the 
cloak of law," 75 the very insight which the 
Weeks Court and Holmes and Brandeis ex
pressed long ago. 

II. The role of the Court 
It is not surprising that a majority of the 
Court would conclude in 1949, as it did in 
Wolf v. Colorado,76 that the Fourteenth 
Amendment did not prevent a state court 
from admitting evidence obtained by an 

72. Cf Wolf v. Colorado, supra n. 71. 
73. Cf Rogers v. Richmond, quoted in text at n. iO 

supra. 
74. Id. See also McNabb V. United States, 318 .s. 

332, 339 (1943), where, before putting aside constitu
tional issues and invoking its s11pervisory powers o,1r 
federal criminal justice, the Court noted, per Frankfurt
er, J .: "It is true, as the petitioners assert, that a 
conviction in the federal courts, the foundation ol 
which is evidence obtained in disregard of liberties 
deemed fundamental by the Constitution, cannot stand. 
Boyd v. United States: Weeks v. United States .... " 

75. Cf Rochin v. California, 342 U.S. 165, 173-;4 
(1952): "Coerced confessions offend the community• 
sense of fair play and decency. So here, to sanction [the 
'stomach pumping' which produced the morphint 
capsules] ... would be to afford brutality the cloak ol 
law. Nothing would be more calculated to discredit la,i 
and thereby brutalize the temper of a society. 

76. 338 U.S. 25 (1949). 
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oreasonable search and seizure, and that 
Jus tice Frankfurter would write the opinion 

the Court. Frankfurter's, and his bre th
ren's, "notions of the obligations of fede ral-

1 were a strongl y limiting influe nce on 
their] role in the criminal cases during the 
ears before the Warren tenure_ " 77 The Wolf 

e "provided an important demonstration 
f the Court's essential fide lity to the as
mptions of a federal system at a tim e when 

{the Court] was being subjected to extreme 
d irresponsible charges of usurpa tion of 

power."78 
evertheless, one is , or ought to be, taken 

ack by Frankfurter's reasoning in Wolf: 
The protection against unreasonable search 
and seizure is "basic to a free socie ty," is 

t enforceable agains t the States through th e 
l ~e Process Clause," but a conviction res t

mg on evidence obtained in disregard of this 
fundamental and constitutionally protected 
tight can stand-that, if I may b e permitted 

quote what I said about the Wolf case 19 
ears ago, "this is an in stance where one 

may be .. . imprisoned on evidence ob
tained in violation of due process and yet 

t be depr ived of life or liberty without due 
process of law after al l."79 

Frankfurter, no less than Ju s tice D ay in 
Weeks, has assumed elsewhe re that permit
ting evidence obtained in violation of a law 

be made the basis of a conviction would 
tultify the policy" manifes ted by the law.80 

- Allen, The Judicial Qu est for Penal Ju stice: The 

l
<IIT:n Court and the Criminal Cases, 1975 U.ILL.L.F. 

.>26. 
• ~ - _Allen, Federalism and the Fourth Am endment: A 
mu•em f~r Wolf, 1961 SUP. CT. REV. 1, 5. 

S Kam1sar, Wolf and Lustig Ten Years Later: Ille
~ late E vidence in State and Federal Courts, 43 

· -L.REv. 1083, 1108 (1959). 
olf~~ade later, Justice Frankfurter protes ted th at 

OUrt id not mean that the substantive scope of the 
h Amendm ent as such applies to the states via 
e:th Amendment Due Process, that Wolf did not 

OUrth at every search and seizure violative of th e 
Amendment would make th e same condu ct on 

~art of t~e state officials a viol ation of the Four
t 

2
· See his dissent in Elkins v. United States, 364 

llut 06, 233, 237-40 (1960). 
tost members of the Court did read Wolf this 

£liin,,_ ;e Justice Stewart's opinion for the Court in 
the C64 U.~. at 212-215; and Ju stice Cla rk's opinion 
~ 0 urt 1n Map p v. Ohio, 367 U.S . 643, 650-51, 

Pra /1961). For reasons spe lled out in Kamisar, 
lltope t 1101-08, I think the Mapp and Elki11s Courts 
the F~ Y rhad Wolf as equating th e substantive scope of 

urt and Fourteenth Amendments. 

And p erhaps no jurist since Holmes and 
Brande is has balked as much as Frankfurter 
at the. courts b ecoming "accomplices" in 
police lawlessness by sustaining a convic
tion res ting on evidence obtained b y viola
tion of law. The cases discussed above in
volving "involuntary" confessions which 
bear the stamp of verity illustrate this point, 
at least irnplic ity. 

But Frankfurter has been more explicit. In 
the famous McNabb case, he observed for a 
7-1 majority: 

A statute [providing that arres tees promptl y be 
taken before the neares t judicial officer] is expres
sive of a general legislative policy to which courts 
should not be heedless when appropriate situa
tions call for its application. 

... Plainly, a conviction resting on evidence 
secured through such a flagrant disregard of the 
procedure which Congress has commanded can
not be allowed to stand without making the 
courts themselves accomplices in willful disobe
dience of law. Congress has not explicitly forbid
den the use of evidence so procured [no more 
than did the draftsmen of the Fourth Amend
ment]. But to permit such evidence to he made 
the bas is of a conviction in the federal courts 
would stultify the policy which Congress has 
enacted into law. 

. .. We are not concerned with law enforce
ment practices except in so far as courts them
selves become in struments of law enforcement. 
We hold only that a decent regard for the duty of 
courts as agencies of justice and custodians of 
liberty forbids that men should be convicted 
upon evidence secured under the circumstances 
revealed here. In so doing, we respec t the policy 
which underli es Congress ional legislation. 81 

Court inconsistencies 
It will not do to dismi ss M cNabb as an 
instance of the Court's exercise of its super
visory powers over federal criminal justice. 
Eithe r courts which p ermit illegally ob
tained evidence to b e used or allow convic
tion s res ting on such evidence to stand "be
come instruments" of such law enforce ment 
or they do not. Either the courts' duty "as 
agenc ies of justice and custodians of liber
ty" forbid s that pe rsons should b e convicted 
upon evidence secured in violation of law or 
it does not. 
- If a federal court cannot allow a convic-

80. See McNabb v. United States, quoted in text at n. 
81 infra. 

81. McNabb v. United States, 318 U.S. 332, 344-47 
(1943). 
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tion resting on a federal statutory violation 
to stand without making itself an "accom
plice" in the police lawlessness, then how 
can any court allow a conviction resting on a 
federal constitutional violation to stand? If 
permitting the use of evidence secured in 
disregard of statutory law would "stultify 
the policy which Congress has enacted into 
law," then how can it be maintained that 
permitting the use of evidence obtained by 
violating the Fourth and Fourteenth 
Amendments does not "stultify the policy" 
which the Con stitution has enacted into 
law? 

Nor, as I see it, can the reasoning of the 
cou1t, by Frankfurter, in Wolf, be squared 
with its reasoning, by Frankfurter, in Ro
chin82 -or with Frankfurter's dissent in 
Irvine. 83 

In striking down a conviction resting on 
evidence produced by "stomach pumping" 
-and certainly the morphine capsules taken 
from Rochin's stomach were no less trust
worthy than the materials seized from 
Wolf's office-the Rochin Court, through 
Frankfurter, reminded us that "due process 
of law" means at least that "convictions 
cannot be brought about by methods that 
offend 'a sense of justice.' " 84 But don't all 
convictions brought about by methods that 
offend due process offend "a sense of jus
tice"? 

California did not "affirmatively sanc
tion" the police misconduct in Rochin any
more than did Colorado in Wolf. The "stom
ach pumping," no doubt, was a tort and a 
crime. Moreover, as the Rochin Court point
ed out, the brutal conduct "naturally enough 
was condemned by the court whose judg
ment is before us.'' 85 Why, then, would 

82. Rochin v. California, 342 U.S. 165 (1952). 
83. Irvine v. California, 347 U.S. 128, 142 (1954). 

The Court affirmed Irvine's conviction for horse-race 
bookmaking and related offenses though based on in
criminating conversations heard through a concealed 
microphone illegally installed in petitioner's home. 
Justice Jackson wrote the four-man plurality opinion . 
Ju st ice Clark concurred in the result, noting that if he 
had been on the Court when Wolf was decided, he 
would have applied the federal exclusionary rule to the 
states . 347 U.S. at 138. Justice Black, joined by Douglas, 
J ., an d Justice Frankfurter, joined by Burton, J. , filed 
separate dissents. 

84. 342 U.S. at 173. 
85. Id. 
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sustaining the conviction amount to "sane. 
tioning" the police misconduct and "afford. 
ing" it "the cloak of law"? And if it would, 
why would it not in Wolfi 

Nor did the Irvine Court "affirmative!} 
sanction" the rep eated illegal en tries into 
petitioner's home. Justice Jackson, who 
wrote the principal opinion in this case, tool 
pains to note that "there is no lack of remed} 
if an unconstitutional wrong has been done 
in this instance without upsetting a justi6a. 
ble conviction of this common gambler." 
Indeed, Jackson went so far as to direct th 
clerk of court "to forward a copy of th 
record in this case, together with a copy of 
this opinion, for attention of the Attorne\ 
General of the United States.''87 • 

Why, then, did Frankfurter di ssent in Ir
vine? Why did he protes t that the Court 
cannot 

... dispose of this case by satis fying omseh· 
that the defendant's guilt was proven by tru !• 
worthy evidence and then finding, or devisin 
other means whereby the police may be discour. 
aged from using illegal methods to acquire such 
evidence. 

.. . If, as in Rochin, '[o]n the facts of this case 
the conviction of the petitioner has been obtained 
by methods that offend the Due Process Clause' 
[ wasn't this true of Wolf?], it is no answer to sai 
that the offending policemen and prosecuto 
who utilize outrageous methods should be pun
ished for their misconduct. 

That the prosecution in this case, with th 
sanction of the courts, flouted a legislatireli 
declared philosophy against such miscreant con
duct and made it a policy merely on paper, does 
not make the conduct any the less a disregard of 
due process. 

Of course it is a loss to the community when a 
conviction is overturned because the indefensi
ble means by which it was obtained cannot~ 
squared with the commands of due process .. .. 
But ... [a] sturdy, self-respecting democratic 

86. 347 U.S. at 137. 
87. Id. at 138. · Only Chief Justice Warren joill!'d 

Justice Jackson in this regard. The chief justice" 
"new on the job"; indeed, his nomination had not) 
been confirmed. ln later years he was to recognize tlul 
the admission of unconstitutionally seized evidenct 
"has the necessary effect of legi timizing the cond 
which produced the evidence." See text at n. 106 in/rt 

Inciden tally, nothing came of the federal investig> 
tion suggested by Ju stice Jackson, in large part beca 
the transgressing offi cers were acting under orders 
the chief of police an d with the full knowledge oftlr 
local prosecutor. See Comment, 7 STAN. LREV. 76, 
n.75 (1954). 
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community should not put up with lawless police 
prose cu tors. 88 

Reconciling the differences 
can think of only three poss ible ways to 

reconcile Wolf with the majority opinion in 
Rochin, the dissents in Ir vine and the ration-

e of the involuntary confess ion cases . 
lone of them is satisfactory: 

1. Not all violations of the Fourth Amend
ment offend due process; only certain "out
ngeous" or "aggravated" types of unrea
sonable searches and seizures do so. 

Although even before Ma pp v. Ohio and 
~r v. Califomia8 9 I argued at considerable 
ngth to the contrary,90 the Wolf opinion 

<ould conceivabl y have stood for , or have 
tome to stand for, this limited propos ition. 91 

But today it is plain that it does not. Al
though some justices have balked at ''incor-

rating" a specific provision of the Bill of 
hts into the Fourtee nth "jot-for-jot" and 
g and baggage," espec ially in the jury 

trial cases, it is now clear that the C ourt did 
t apply a "watered-down" vers ion of the 

Ourth Amendment to the ' sta tes, but rather 
which applies to the same extent it has 

n interpreted to appl y to the federal 
·ernment. 92 

2. Evidence, verbal or real, which is the 
uc t of police violence or brutality 

uld be excluded, but not evide nce 
. ich is obtained by other types of police 

conduct. 
This is the disti nction that Justice Jackson 

v in Irvine-and one which he so ught to 
e even among involu ntary confess ions.93 

t the court has long recogni zed that invol
riness or coercion need not be based 

--~=----------------3:!7 U.S. at 148--149 & n.l (E mphas is added) . 
3 t-t U.S. 23 (1963) (" standard of reasonab len ess 
.sa) me under the Fourth and Fourteenth Amend
. See also Agu ilar v . T exas, 378 U.S . 108 (1 964) 

hng Ker as holding th at standard fo r obtaini ng a 
Warrant is the same). 

1: fle n. 79 supra. 

~ee generally, Y. Kamisar, J. Grano & J. H a<ldad, 
\ L PROCEDURE 12-15 . Los An geles: Center for 
e :ducational Services, 1977; W. Lockhart, Y. 
I· \VJ. Choper, CONSTITUTIONA L LAW 577-84. 

S · est, 4th ed. 1975. 
/ !St~in v. New York, 346 U.S. 156,182 (1953); 

on·) 1•ana, 338 U.S. 49, 59- 60 (1949) (concurring 
in. p ej also the co mmen ts on Ju stice Jackson's 

au sen, suµra n. 68, at 428. 

upon phys ical viol ence or the threat of it. 94 

Why, then, should such violence or the 
threat of it be a prerequis ite for excluding 
other un constitutionall y seized evidence? 

Moreover, today virtually everybody 
would reject a rule, as did Frankfurter and 
the other Irvine dissenters , whether it b e a 
rule for "real" evidence or for verbal, that 
"even the most reprehensible means for se
curing a conviction will not taint a verdict so 
long as the body of the accused was not 
touched by State officials."95 

3. Obtaining evidence by searches or sei
zures that would have violated the Fourth 
Amendment if conducted by federal offic
ers does violate Fourteenth Amendment 
Due Process when made by state officers. 
But the use of such evidence in state courts 
does not offend due process unless the 
police methods involved constitute an "ag
gravated" or "outrageous" or "shocking" 
violation of the Fourth Amendment. 

This, it seems to me, is the doctrine which 
emerges from Frankfurter's majority opin
ions in Wolf and Rochin and his dissent in 
Irvine. I fi nd it a diffi cult propos ition- a 
most curious one. Only one step is needed 
for "involuntary" confess ions-the use of 
any confess ion obtained in violation of due 
process offends due process . But two steps 
are requi red fo r u nreasonable searches a nd 
seizures : (I) Did the poli ce violate the 
Fourth and Fourteen th Amendments ? (2) If 
so, b y how much? Was it a " gross" violati on 
or only "mild"? "Flag rant" or "routine"? 

The degree of violation 
Where does this "two-plimsoll mark due 
process" test come from?96 Talk about judi
ciall y created rul es of evidence! Where is 

94. Thus th e Court threw out the confess ion in Fikes 
v. Alabama: 352 U. S. 19 1 (1957), although " conceded ly, 
there was no b ru tality or phys ical coerc ion" and " psy
chological coercion is by no mean s mani fes t ." Id. at 200 
(Harlan , J. , d issen ting). See also Leyra v. Denn o, 347 
U.S. 556 (1 954); Spano v. New York 360 U.S. 315 
(1959). 

95. 374 U.S. at 146 . 
96. Cf F rankfurte r, J., concurring in Fikes v . Ala

bama, 352 U. S. 191 , 199 (1957): " I cannot escape the 
conclusion ... that in combinati on [these c irc umstanc
es] bring the res ult below the Plimsoll line of 'due 
process.' " 

See Field, Fra11kerfurler, ]. , Concurring, 71 HARV.L. 
REV. 77 (1957); Ka misar, su p ra n . 79, at 1121-29. 
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this written or even implied in the Constitu
tion? Next to this test, surely, the Weeks 
Court's reading of the Fourth Amendment 
and the Mapp Court's reading of the Fourth 
and Fourteenth seem like pretty straightfor
ward interpretations of the Constitution. 

To say that police conduct is unconstitu
tional, that it violates th e minimal standards 
of due process, is as bad a label as one can 
put on police misconduct. How the n can it 
b e said that still more is req uired for exclu
sion? Why then rnust the police be found to 
have violated sub-minimal standards? 

How does one "barely" or "mildly" vio
late what is "basic to a free society" or 
"i mpli cit in th e concept ofordcrcd Ii berty"97 ? 
If pol ice action which violates due process 
is not gross or aggrava ted police misconduct 
per se, th en why is it a viola tion of due 
process? 

My purpose in comparing the reason ing in 
Wolf with that in McNabb, Rochin ·and other 
cases, and with what might be called the 
"imperative of judicial integrity" cons ider
ation in the confession area,98 is not to 
d emons trate that th e Court, or Frankfurter in 
particular, has been inconsis tent. That is to 
be expected; indeed, it is almost inevitable. 
After all, Justice Fran kfurter sat on the Su
preme Court for more than 20 years and few 
judges who have served half as long_ have 
not been inconsistent. 

My purpose rather is lo provide "educa
tion in the obvious" :99 Almost no sensitive 
judge can take seriously the impli ca tions of 
Wolf Almost no sensitive judge can live 
with those implications. At some point he 
will not care about or even think about 
"alternatives" to the remedy of exclus ion
he will exclude the evidence however logi
call y relevant and veri fiable it be or, if the 
court b elow admitted it, he simpl y will not 
let the conviction stand. At some point he 
will b e unable to do otherwise. 

When that point is reached, he wi ll do 
what a majority did in Rochin and some 
would h ave done in Irvine- h e wil l refuse 

91. See Allen, supra n. 78, at 9. See also Kamisar, 
supra n. 79, at 1121-24. 

98. Cf E lkins v. United States, supra n. 7. 
99. Holmes, Law and the Court, in COLLECTED 

LEGAL PAPERS 291,292. 1ew York: Harcourt , 1920. 
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"to have a hand in such dirty business .''10o . 
This is why the Weeks Court's interpretation 
of the Fourth Amendment_, Wigmore's fa. 
mous criti c ism to the contrary notwith stand. 
ing10 1, is, if not perfectly logi cal, quite 
understandable-even quite natural. 

The Weeks Court b elieved this point was 
reach ed when the police violated th e Fourt}i 
Amendment; the Rochin Court and the Ir. 

tiOI 

tict 
.\ft 
Jo 

the 

vine di ssenters believed that it was reached 
when th e police viola ted some sub-m inim 
s tandard. But th e response was th e same: \\'t 
don't care about possible tort actions 0 

other possible "alternative remedies" ! Thr: 
government obtained th e conviction by "in. 
d efens ible means." 102 We th e judges cannot 
sanction this. We the judges cannot afford it . ~u:i 

"the cloak of law." 103 .,!'.c
I 

Cot 
.u1d 
thl' 

11 nh 
, ucl 
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A judge's threshold 
To say th a t most judges have w hat might ht 
call ed a thres hold for excluding trn stworth1 

evid ence is not to deny th at the threshold 
varies considerably among th em-or eren 
th a t over the years it may shift significantl1 

in the mind or heart of an indi vidual judge: 
In his d ecade and a half as Chief Ju stil't 

of the United States, for example, Earl War
ren's thres hold for excl usion lo\\'ered quite a 
bit. In his first year on the Court, he join 
in Justice Jackson's principal opinion i 
Irvine, upholding a convi ction b ased o 
"incredible" police misconduct but assuring 
us that "admiss ion of the evidence does nol 
exonerate the officers . .. if they have viola!• 

100. Holmes, J ., di ssenting in Olmstead v. Unit 
States, 277 U.S. 438, 470 (1928). As I read Holm 
di ssent, he did not, as many seem to think, reg 
wiretapping as inherently "ignoble" or "immoral,'' k 
on ly wiretapping-or for that matter, any other me 
of obtain ing evidence by the government-which eot
stituted a specific violation of the law. This was 
"dirty business." 

IOI. See 8 J. Wigmore, EvJDENCE §2184 at 35,40 
ed. 1940). 

102. See text at n. 88 supra. Are not all uncon t' 
tional means of obtaining evidence to secure a con\ 
tion "indefen sible"? And if not, why are they uncon 
tuti onal? 

103. See text at n. 88 supra. If alternative mean 
punishing or discouraging governmental Jawlessn 
are available (at least theoreti cally}, as they were 
Rochin and Jn;in e, why does admi tting the evid 
constitute "put[ting) up with la"·lcss police and pr 
cu tors"? And if it does, why clid the Court put up" 
the governmental lawlessness in ll'olft 
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quite 

1t wa, 
•our! 
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ed defendant's constitutional rights" 104-
there is no lack of rem edy if an unconstitu

tional wrong has been done in this instance 
tfithout upsetting [the ] conviction."105 

Seven years later, however, the Chief J us
tice joined in the opinion for the Court in 
. {app. And another seven years later, very 
dose to the end of his career, he observed for 
the Court in the "stop and frisk" cases: 

urts which sit under our Constitution cannot 

1 
Hm· d will not be made party to lawless invasions of 

1
• \\' constitutional rights of citizens by permitting 

le. c , ,nhindered governmental use of the fruit s of 
ms or ch invasions. Thus in our svstem evidentiarv 
'! The rulings provide the context in {vhich the judici;l 
lY "in- ocess of inclusion and exclusion approves 
annot some conduct as comporting with constitutional 
ord i :irantees and disapproves other actions by state 

ents. A ruling admitting eddence in a criminal 
!rial, we recognize, has the necessary effect of 
legitimizing the conduct which produced the 

l
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idence, while an application of the exclusion-
- rule withholds the constitutional imprimatur. 
... When [unconst itutional] conduct is identi-

• it must be condemned by the judiciary and 
fruits must be excluded from evidence in 

·minal trial5.1os 

Holmes and Brandeis seem to have had a 
t'on ·istently low thres hold for exclusion. In 
Fourteenth Amendment Due Process cases 

least, Justice Jackson appears to have had 
.consis tently high one. For him unconstitu-
tional police conduct was not enough, not 
~en serious or aggravated unconsti tution al 
conduct. It had to invol ve physical violence 

brutality as well . 
That a judge is more likely to give short 

hrift to alternatives to the remedy of excl u
n in a shocking case of police misconduct 

B 11_ i~ a routine one is hardly surprising. 
u_t IS it logical? If police misconduct is ever 
Ing to attract the inte res t of the press, 
use community opinion and excite the 

lllp~thy of jurors, it is going to do so in the 
honal or shocking case (such as Rochin 
lrvine)-not the "routine" or "mild" 

~hnstitutional search and seizure case 
\Jc . as Wolf). 
lhis is why-although his reasoning mus t 
me · p . unous to many of us who have grown 
With Wolf, Rochin and Irvine-a leading 

~:--:~-----------
105· 347 U.S. at 137. 
106' Id. 

· Terry v. Ohio, 392 U.S. 1, 13, 15 ( 1968). 

proponent of the exclusionary rule main
tained, some 50 years ago, that infringe
ments of the Fourth Amendment which gen
erate the least public outcry pose the strong
est case for exclusion. 107 "The more violent 
and obvious infringement," he was willing 
to concede, "may be curtailed through civil 
or criminal actions against the guilty offic
ers."1os 

It would be hard to deny th a t a court's 
refusal to p ermi t the use of evidence ob
tained by "obvious" or "shocking" police 
misconduct is, at least in some measure, 
symbolic. It signifies to the police officer and 
to the general public alike the court's un
willingness to tolerate the underlying police 
lawlessness. But if this is true in a case 
where the alternative remedies of tort ac
tions, criminal prosecu tions and internal 
discipline are most likely to be effective, 
how can it be any less so when the court 
allows the evidence to be used in a not-so
shocking case of uncons titutional police 
conduct-and thus one where alternatives to 
the remedy of exclusion are unlikely, or at 
least less likely, to amount to anything? 

Ill. Drawing the 'bottom line' 
A court which admits the evidence in such a 
case manifests a willingness to tolerate the 
unconstitutional conduct which produced 
it. How can the police and the citizenry b e 
expected "to b eli eve that the government 
truly meant to forbid the conduct in the first 
place"?109 Why should the police or th e 
public accept the argument that the availa
bility of alternative remedies p ermits the 
court to admit the evidence without sanc
tioning the underlying misconduct when the 
greater possibility of alternative remedies in 
the "flagrant" or "willful" case does not 
allow the couit to do so? 

A court which admits the evidence in a 
case involving a "run of the mill" Fourth 
Amendmen t violation demonstrates an in-

107. Atkinson, Admissibility of Evidence Obtained 
Through Unreasonable Searches and Seizures, 25 
COLU.\I. L.REV. 11, 24 (192.5). 

108. Id. 
109. Paulsen, The E:rclusionary Rule a11d Miscon

duct by the Police, 52 J. CRJM. L.C. & P.S. 255, 258 
(1961), in POLICE POWER ANO lNOIVIDUAL FREEDOM 

87, 90. Chicago: Aldine, Sowle ed. 1962. 
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sufficient commitment to the guarantee 
against unreasonable search and seizure. It 
demonstrates "the contrast between morali
ty professed by society and immorality prac
ticed on its behalf."llo It signifies that gov
ernment officials need not always "be sub
jected to the same rules of conduct that are 
commands to the citizens."111 

Where should the threshold for exclusion 
be put? At what point should a judge say 
that the police misconduct is so indefen sible 
or offensive as to warrant throwing out the 
evidence it produced? To say that this point 
is not reached until the police have resorted 
to violence or brutality or that it is not 
reached unless they have perpetrated some 
"gross" or " serious" or "aggravated" viola
tion of the Constitution seems neither a 
principled nor a manageable way to go 
about it. 

If the line must be drawn somewhere, I 

110. Frankfurter, J ., di ssenting in On Lee v. United 
States, 343 U.S . 747, 759 (1952). 

111. Brandeis, J., di ssenting in Olmstead v. United 
States, 277 U.S . 438, 471, 485 (1928). 

112. See Stone v. Powell, 428 U.S. 465, 538 (1976) 
(White, J., dissenting)(evidence should not be excluded 
when seized by an offi cer "acting in the good-faith 
belief that his conduct comported with existing law and 
having reasonable grounds for thi s [good-fai th] be
lief"); Brown v. Illinois, 422 U.S . 590, 610-11 (1975) 
(Powell, J., concurring in part) (distinguishing between 
"flagrantly abusive" Fourth Amendment violations and 
"techni cal" or "good faith" violations ); 

Also, Bivens v. Six Unknown Federal Narcotics 
Agents, 403 U.S. 388,418 (1971) (Burger, C. J., dissent
ing) ("inad vertent" or "honest mistakes" by police 
should not be treated in the same way as "deliberate 
and fl agrant Irvine-type violations of the Fourth 
Amendment"); United States v. Soyka, 394 F.2d 443, 
451-52 (2d Cir. 1968) (Friendly, J ., di ssen tin g) (offi cer's 
error "so minuscule and pardonable" as to render 
exclusion of evidence inappropriate). 

See also A Model Code of Pre-Arraignment Proce
dure ~ SS 290.2 (Official Draft, 1975) (evidence shall be 
excluded only if viol ation upon whi ch it was based was 
" substantial"; all violations shall be deemed substan
tial if "gross, wilful and prejudicial to accused"; other
wise court shall cons ider, inter alia, "the extent of 
deviation from lawful conduct" and "the extent to 
which the violation was wilful"); E. Griswold, SEARCH 
AND SEIZURE: A DILEMMA OF THE SUPREME COURT 58 
(1975) (officer should be supported if he "acted decent
ly" and "did what you would expect a good, careful, 
conscie:;itious police officer to do under the circum
stances ). 

If the officer, as Dean Griswold described it , acted in 
the manner that "a good, careful , conscienti ous police 
offi cer" is expected to act, or if, as Judge Friendly 
maintained in Soyka, supra, the offi cer's error was "so 
minuscule and pardonable as to render the dras tic 
sanction of exclusion .. . almost grotesquely inappro-

84 Judicature/Volume 62, Number 2/August, 1978 

can think of no more logical and fitting plaee 
to draw it than at unconstituti onal poliee 
conduct, however "mild," "honest"· or ''in. 
advertant" some may label it. 112 Frankfurte 
argued that the Court should reverse i~ 
Irvine, although it affirm ed the conviction in 
Wolf, because the Irvine police misconduct 
was more shocking and offen sive. But Jack
son responded: "Actu ally, the search [in 
Wolf] was offensive to the law in the sam 
respect, if not ·the same degree, as here."11a 

I think Jackson was right (but for the 
wrong reason). Once the Court identifies the 
police action as unconstituti onal, that ought 
to be the end of the matter. There should be 
no "degrees" of "offensiveness" among dif. 
ferent varieties of unconstitutional police, 
conduct. A violation of the Constitutio 
ought to b e the "bottom line." Thi s is where 
the Weeks and Mapp Courts drew the line. 
This is where it ought to stay. 

priate," then the error should not render the search 
or seizu re "unreasonable" wi thin the meaning of the 
Fourth Amendment-as the Second Circuit held Oil 

rehearing en bane in Soyka, 394 F.2d 452. After all 
probably cause is supposed to turn on "the fa ctual and 
practical cons iderati ons of everyday life on which r~. 
sonable and prudent men, not legal technicians, act,• 
Brinegar v. United States, 338 U.S. l 60, 175 (1949); and 
affidavits are supposed to be interpreted in a "commo11-
sense" rather than a "hypertechnical" manner, Unitu 
States v. Ventresca, 380 U.S. 102, 109 (1965). 

In light of existing law, the proposals or suggestio 
to modify the exclusionary rule must mean that tht 
chall enged evidence shou ld be admiss ible even wheu 
the officer acted unreasonably, i.e., negligen tly, so lonr 
as his misconduct was not deliberate or reckless, but 
"inad vertent." On this iss ue (although I di sagree with 
him on a number of other points) I share Professor 
Kaplan's concern: 
• Such a modification of the rule "would put a premium 
on the ignorance of the police officer and, more signiS• 
cantly, on the department which trains him," Kaplan, 
supra n. 34 at 1044; 
• "Would add one more factfinding operation, and an 
especially difficult one to adm ini ster, to those alread) 
requirea of a lower judiciary which, to be frank, has 
hardly been very trustworthy in thi s area," id. at IOii 
• So long as so many trial judges remain hostile to the 
exclus ionary rule, "the add ition of another especialh 
subjective factual determinati on will cons titute almos! 
an open invitation to nullifi cation at the trial court 
level," id. 

See also Proceedings of 48th Annual Meeting of ALI 
374-98 (1971) (debate on Model Pre-Arraignment Codt 
proposal, supra, to exclude ill egally obtained evidenc:t . 
only when underlying violation was "substantial"). 

113. 347 U.S. at 133. 

YALE KAM/SAR is a professor of law at the 
University of Michigan. 
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we want to reduce crime, we ought to admit all 
e evidence into the trial-and punish the police 
ter if they obtained any of it illegally. 

y Malcolm Richard Wilkey 

ditor's note: Last August, Judicature pub
t hed Yale Kamisar's reply to critics of the 

clusionary rule entitled "Is the exclusion
ry rule an 'illogical' or 'unnatural' interpre
tion of the Fourth Amendm ent?". Kamisar 
aintained that the rule is necessary to en-

ure the constitutional quarantee against un
asonable searches and seizures. 
This month, Judge Malcolm Wilk ey ar

ues that the rnle should be abolished. He 
~onte11ds that it is simply a judge-made rule 
f evidence, that it unjustly frees many crim
als, and that courts could find other ways 

deter police from violating Fourth 
· mendment rights. 

America is now ready to confront frank
and to examine realistically both the 

hievernents and social costs of the policies 
' hich have been so hopefully enacted in the 
ast 40 years. That reappraisal has made the 
Ost headlines in regard to economic and 
cal matters. It is imperative that this hon
t reappraisal include the huge social costs 

. hich American society-alone in the civil
tied world-pays as a result of our unique 
Xclusionary rule of evidence in criminal 

es. 
We can see that huge social cost most 

l~arly in the distressing rate of street 
rinies-assaults and robberies with deadly 

weapons, narcotics trafficking, gambling 
and prostitution-which flourish in no small 
degree simply because of the exclusionary 
rule of evidence. To this high price we can 
rightfully add specific, pernicious police 
conduct and lack of discipline-the very 
opposite of the objectives of the rule itself. 

The questionable justification for such a 
rule is all the more apparent when we realize 
that it represents, not a constitutional man
date, but a poli cy choice by our Supreme 
Court. The wisdom of this policy has caused 
sharp and fundamental disagreem ent amo~g 
the Justices: most of the decisions since 
Mapp in 1961 have been decided by only 
one or two votes. 1 Usually the people's rep
resentatives decide issues of public policy, 
especially when those decisions require a 
balancing of social values and the justices so 
sharply disagree, but the choice of the exclu
sionary rule as the only remedy for Fourth 
Amendment violations has shut out all con
sideration of alternatives, not only by the 
federal government but also by the 50 
states.2 

Though scholars have been shedding 

Some of the ideas that the author expresses here were 
part of an earlier article he wrote for Th e Wall Street 
Journal entitled "Why Suppress Valid Evidence?" (Oc
tober 7, 1977). 

1. Mapp v. Ohio, 367 U.S. 643, (1961). 
2. See "Time for a reappraisal" on page 22 l of this 

issue. 
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more an d more light on this problcm,3 few 
people have considered the enorm ous social 
cost of the exclu sionary rule, and fewer sti ll 

3. Chief Ju stice Burger's class ic e loquen t dissenting 
opinion in Bivens v. Six Unknown Federal Narcotics 
Agents, 403 U.S . 388, 411 (1971); Erwin N. Griswold, 
SEARCH AND SEIZURE: A DILEMMA OF THE SUPREME 
COURT (1975); Carl McGowan, Rulem aking and the 
Police, 70 MICH. L. REV. 659 (1972); G . Marcus, 
POLICE POWER AND INDIVIDUAL FREEDOM: THE 
QUEST FOR BALANCE, PART II, THE EXCLUSIONARY 
RULE. Chicago: Aldine, 1962; Dallin H. Oaks, Studying 
the Exclusionary Rule in Search and Seizure, 37 U. CHI. 
L. REV. 665 (1970). 

Also, Albert M. and J ulia Carlson Rosenblatt, A Legal 
House of Cards, HARPER'S, July 1977; Steven R. 
Schlesinger, EXCLUSIONARY INJUSTICE: THE PROB
LEM OF ILLEGALLY OBTAINED EVJODICE (1977); 
James E. Spiotto, The Search and Seizure Problem-Two 
Approaches: 11ie Canadian Tort Remedy and the U.S. 
Exclusionary Rule, 1 J. POLICE SCI. & AD. 36 (1973); 
Law Reform Commission of Canada, REPORT ON Ev1-
DENCE (1975); and the editorial p ages of THE WALL 
STREET JOURNAL, July 12, 1971 and October 7, 1977; 
THE WASHINGTON STAR, July 7, 1975; and THE HOUS
TON POST, November 15, 1977. 

have thought about possible alternatives to 
the rule. I propose to do both th ose things i 
1 . . 1 ll t 11s artic e . 

The rule's mystique 
What is th e exclu sionary rule? It is a judge. 
made rule of evidence, originated in 1914 b 
the Supreme Court in Weeks v. Unite~ 
States,4 which bars "the use of evidence 
secured through an illegal search and sei
zure."5 It is not a rul e required by the 
Constitution. No Supreme Court ~as ever 
held that it was. As Justice Black once said, 

[T]he F ourth Amendment does not itself contain 

4. 232 U.S. 383 (1914). For darity of analysis, I 
prefer to omit Boyd v. United States, 116 U.S. 616 
(1886), which had its origin in statutory compulsol) 
self-incrimination, a violation of the Fifth Amendmen 
and in which there was no actual search and seizure b,, 
government agents. \\'eeks is a c lear search and seizu~ 
vio lation of the Fourth Amendment, with a holding of 
exclu sion of the evidence as a result . 

5. Wolf v. Colorado, 338 U.S. 25, 28 (1949). 

Do other countries exclude illegally-seized evidence? 

To my mind, one proof of the irrationality of 
the exclusionary rule is that no other civi
lized nation in the world has adopted it. If 
there were merit in any of the grounds 
advanced in support of the rule, at least one 
other country somewhere would have emu
lated our 65-year-old example. All have 
shunned it. 

As Chief Justice Burger pointed out: 
"This evidentiary rule is unique to Am_eri
can jurisprudence. Although the English 
and Canadian legal systems are highly re
garded, neither has adopted our -rule."1 As 
Justice Frankfurter found 30 years ago: "Of 
10 jurisdictions within the United Kingdom 
and the British Commonweal th of Nations 
which passed on the question, none has held 
evidence obtained by an illegal search and 
seizure as inadmissible." 2 

l. Bivens v. Six Unknown F ederal Narcotics Agents, 
403 U.S. at 415. 

2. Wolf v. Colorado, 338 U.S . at 30. 
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The leading case in the British Common
wealth is Kurumav. The Queen, which arose 
from Kenya.3 In appealing the death sen
tence, it was argued that the search, which 
uncovered a knife and ammunition, was 
illegal. In dismissing the appeal, the PriV)• 
Council held, in the words of Lord God
dard, C.J., that 

In their Lordships' opm1on, the test to 
applied in considering whether the evidence · 
admissible is whether it is rele\'ant to the matt 
in issue. If it is, it is admissible and the courtu 
not concerned with how the evidence was ob
tained.4 

A century earlier an English judge put it 
more laconically, "It matters not how you 
get it; if you steal it, it will still be admis i· 
ble in evidence."5 

3. Kuruma v. The Queen, [1955) A.C. 197, 1 All E.R. 
236. 

4. Id. at 239. 
5. Crompton, J. , in R. Leatham [1861) 8 Cox C.C.4 

at 501. 
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,· provision expressly precluding the use of 
·h evidence and I am extremely doubtful that 

a provision could properly be inferred from 
ll(thing more than the bas ic command agains t 
wueasonable searches and seizures. 6 

The greates t obstacle to replacing the ex
sionary rule with a rational process, 

bich will both protect the citizenry b y 
· controlling the police and avoid rewarding 

e criminal, is the powerful, unthinking 
tmotional attachment to th e rule. The mys
tique and misunders tanding of the rule 
eauses not only many ordinary citizens but · 

o judges and lawyers to feel (not think) 
that the exclusionary rule was enshrined in 
the Constitution by the Founding Fathers, 
and that to abolish it would do violence to 
the whole sacred Bill of Rights. 7 They ap-

6. Mapp v. Ohio, 367 U.S. 643, 661- 662 (1961) 
concurring op inion). 

7. "Among some of its defenders, however, the ex
clusionary rule assumes the status of dogma, of consti 
tutional holy writ, so much so that they sometimes talk 

The text on evidence most universally 
u ed throughout the British Commonwealth 
recognizes that evidence from confessions 
lill be excluded, but other evidence will be 

allowed. 

It may therefore be concluded that, under En
·sh law, illegally obtained evidence is admiss i

ble, provided it does not involve a reference to an 
tnadmiss ible confession of guilt, and subject to 
~e overall exclusionary discretion enjoyed hy the 
lUdge at a criminal trial.6 

/ 

The rule in other countries-in England, 
~anada, Germany and Israel, for example
IS that material evidence, if it is prohati ve 
and authentic, comes 'in without regard to 

hether it was obtained legally or illegally. 
Two examples often cited in Anglo
American legal writings are illustra tive. 

German law does not exclude illegall y 
obtained evidence, except if in the judge's 
Opinion it has been obtained by a serious 
\liolation of fundamental rights. The nature 
of the illegality which is alleged to h ave 

d.6· Cross on Evide nce (3d Ed., 1967), p. 267 . See 
,:cus~i?n generall y pp. 266-270. " ... [T)he English 
to thonties on the adm iss ibility of evidence proc ured in 
a;sequence of an ill egal search or other unlawful 
th ··· are uniforml y in favor of its reception although 

ere are not many of th em." Id. at 266. 

pear totally unaware that the rule was not 
employed in U.S. courts during the first 125 
years of the Fourth Amendment, that it was 
devised b y the judiciary in the assumed 
absence of any other method of controlling 
the police, and that no other country in the 
civilized world h as adopted such a rule . (S ee 
"Do other countries exclude illegally seized 
evidence?" below.) 

Reali stically, the exclusionary rule can 
probably never be abolished until both the 
public and the Supreme Court are satisfied 
that there is available in our legal system a 
reasonably workable alternative. Unfortu
nately, the converse may also be true-we 

as if there were no decent alternative. Yet the anc ient 
alternative, sanctioned by most state criminal codes 
until 1961, was the common law practice, still in force 
in England and most other English speaking jurisdic
tions. Under common law it was not dee med the duty of 
the court to look into the provenance of evide nce-only 
to weigh its relevance and accuracy." THE WASHING
TON STAR, editorial, p. 16, July 7, 1975. 

been committed is thus evaluated. 7 Israeli 
law condemns the exclusionary rule as use
less and unjust ified . As a more workable 
alternative, if an illegal search occurs, the 
court can charge the responsible individual, 
convict · him immediately, or send him to 
another judge for trial, in a proceeding 
roughly comparable to our contempt ac
tions.8 

Although the law as declared by the Su
preme Court of Canada is binding on all 
courts in Canada, decis ions of the English 
House of Lords will ordinarily be followed 
b y the Supreme Court of Canada, and hence 
the British rule in Kuruma represents the 
Canadian law . The rule of Kuruma was 
reaffirm ed by the Canadian Supreme Court 
in Regina v. Wray.9 

The Court made it clear . .. that the trial judg
e's discretion does not extend to excluding evi
dence obtained by unfair means where the proba
tive value of such evidence is unimpeachable; 
and that exclusion of evidence because unfairly 

7. Clemens, The Exclusionary Rule Under Foreign 
Law: Germany (1961) 52 J. CRIM. L. C. & P. S. 277. 

8. Cohn, The Exclttsionary Rule Ur1der Foreign Law: 
Israel (1961) 62 J. CRIM. L. C. & P . S. 282. 

9. 11 C .R.N.S. 235, 248 (1970). 
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will never have any alternative in operation 
until the rule is abolished. So long as we 
keep the rule, the police are not going to 
investigate and discipline their own men, 
and thus sabotage prosecutions by invalidat
ing the admissibility of vital evidence. 

How the rule works 
The impact of the exclusionary rule may not 
be immediately apparent from the simple 
phrase of the Wolf decision that it bars "the 
use of evidence seized through an illegal 
search and seizure." It may help to consider 
three examples to see how the exclusionary 
rule needlessly frustrates police and prose
cutors trying to do a very difficult job on the 
streets of our cities. 

In U.S. v. Montgomery,8 two police of
ficers on auto patrol in a res iden tial neigh-

8. 561 F. 2d 875 (D.C. Cir. 1977). 

obtained has nothing to do with securing a fair 
trial for the accused. 10 

The proposed Evidence Code of the Law 
Reform Commission of Canada contains a 
proposed section "Exclusion Because of 
Manner Evidence Obtained," which pro
vides: 

15. (1) Evidence shall be excluded if it was 
obtained under such circumstances that its use in 
the proceedings would tend to bring the adminis
tration of justice into disrepute. (2) In determing 
whether evidence should be excluded under this 
section, all the circumstances surrounding the 
proceedings and the manner in which the evi
dence was obtained shall be considered, .. . 11 

There follows an enumeration of the factors 
for the court. If adopted, this would in part, 
but in part only, change the rule of Reginav. 
Wray toward what some consider the older 
English common law rule. 

But the proposed Canadian change would 
be by no means an adoption of the U.S. 
exclusionary rule. The commentary on the 
proposed rule states flatly: · 

10. James Spiotto, The Search and Seizure 
Problem-Two Approaches; The Canadian Tort Reme
dy and the U.S. Exclusionary Rule, l J. POLICE Sc1. & 
A .43(1973). 

11. Law Reform Commission of Canada, REPORT ON 
EVIDENCE 22 (1975). 
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borhood at 6 p.m. on a winter day s f 
Montgomery driving his car in a way th\\' f 

dl .... "hat suggeste 1e was sizing up t e ar 
When they stopped and identified him thea. , (1• 
learned by radio that an arrest warrant w 
outstanding against him. Before taking h: 
into custody, the officers searched him f 
weapons and found a .38 caliber bullet ~r 
his pants pocket, a magnum revolver load~ 
with six rounds and an unregistered, 
sawed-off shotgun with shells in the car. 

A trial court convicted him of illegal Pos. f 
session of firearms, but the Court of Appeals 
(2-1) reversed, holding that no probable 

the first place, and that all evidence disco,,. 

t 

to 

t 
wh 

cause existed for stopping Montgomery in I 
ered th ereafter was the pro?uct of an illegal 
search and seizure. Applying the exclusion. • I. h 

1 h d I ,,•11C 
ary ru e, t e court suppresse as evidence 

d h d ff 
,•ome 

the revolver an t e sawe -o shotgul\ ~ Mo, 

Section 15: Rules of Evidence are unlikely to 
prove very effective in controlling poli 
behavior .... The extent of the section is not to 
incorporate an absolute exclusionary rule into 
Canadian evidence law, but to give judges th 
right in exceptional cases to exclude evidence 
unfairly obtained, and thus restore what InllJl) 

believe to be the English common law discretfon
ary rule . . .. 12 

The general rule of Section 15 governs 
statements as well as material evidence. The 
following section of the proposed code ex• 
eludes statements obtained in a manner 
which renders them unreliable. Where cir
cumstances render a statement unreliable, 
but do not meet the strict standard of bring• 
ing 'the administration of justice in disre
pute,' real evidence found as a result of this 
statement is not 'tainted,' and may not ht 
suppressed at trial. 

Proposed Section 16 would be a codifica
tion of present Canadian law and is directl} 
contrary to the decision of the United Stat 
Supreme Court in Brewerv. lVilliams,13 j 
as Section 15 as well as present Canadian 
law is directly contrary to Coolidge v. 
Hmnpshire.14 M. R. lf. 

12. Id. at 61- 63. 
13. 430 U.S. 387 (1977). 
14. 403 U.S. 443 (1971). 
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'Our way of supporting 
the Constitution is not 

to strike at the policeman 
who breaks it but 

to let off somebody else 
who broke something else.' 

John H. Wigmore 

·hich made it impossib le to convict Mont
ornery or to retry the case. 
Montgom ery is an example of typical rou

tine police work, which many citizens 
ould think of as needed reasonable effort 

to prevent crime.9 But now look at U.S. v. 
\Vi/lie Robinson,10 a similar case with a 
ifierent result. A policeman stopped Robin

~n for a minor traffic violation and discov
ered that license bureau records indicated 
his license was probably a forgery. Four 
days later, the same offi cer spotted Robinson 

out 2 a.m. and arrested him for driving 
\lith a forged credential. 

Since police regulations required him to 
e Robinson into custody, the officer 
gan a pat down or fri sk for dangerous 
eapons. Close inspection of the cigarette 

~ckage in the outer pocket of th e man's 
ket revealed heroin . Robinson was con-

'cted of heroin possession but the Court of 
· _PPeals held 5-4 that, in light of the exclu
illonary rule, the search of Robinson was 

egal and the h eroin evidence mu st b e 
Ppressed. The Supreme Court reversed, 

Olding that probable cause existed for the 
rch, the evidence was legally obtained, 

~- Compare form er Soli citor General Gri swold's 
~iple on seeking certiorari: "If the police officer 
~ decently, and if he did what you would expect a 
t\reu careful conscientious police officer to do under the 

old mstances, then he should be supported." Gri s
lO' supra n. 3, at 57- 58. 

(t972t4 U.S. 218 (1973), re versing 471 F.2c.l 1082 
· See comments hy Griswold, supra n. 3, at 64-67. 

and it could be offered in evidence. The 
High Court reinstated the original convic
tion . 

This is one search and seizure· case whicH 
turned out, in my view, correctly. But it took 
a U.S. District Court suppression hearing, a 
2-1 panel decision in the Court of Appeals, a 
5-4 decision in the court en bane, and a 6-3 
decision of the Supreme Court to confirm 
the validity of the on-the-spot judgment of a 
lone police officer exercised at 2 a.m. on a 
Washington Street-five years and eight 
mohths earlier. 

In Coolidge v. New Hampshire,n a 14-
year old girl was found with her throat slit 
and a bullet in her head eight days after she 
had disappeared. Police contacted the wife 
of a suspect whose car was like one seen 
near the crime, and she gave them her hus
band's guns. Tests proved that one of the 
weapons had fired the fatal bullet. 

Invoking his statutory authority, the attor
ney general of the state issued a warrant for 
the arrest of the suspect and the seizure of 
his car. Coolidge was captured and convict
ed. But the Supreme Court reversed the 
conviction on the grounds that the warrant 
was defective, the search of the auto unrea
sonable and vacuum sweepings from the 
auto (which matched th e victim's clothing) 
were inadmissible. Why? Because the attor
ney general who issued the warrant had 
personally assumed direction of the investi
gation and thus was not a "neutral and 
detached magistrate." 

Observe that here the conviction was re
versed b ecause of a ~feet in the warrant, 
11,ot because of any blunder. Errors of law 
by either the attorney preparing the affidavit 
and application for the warrant or the mag
istrate in issuing the warrant frequently _ 
invalidate the entire search that the police 
officers make, relying in good faith on the 

11 . 403 U.S. 443 (1971). Compare Coolidge with the 
more recent Brewer v. Williams, 430 U.S. 387 (1977), 
which was an exclusionary rule case under th e Sixth 
Amendment right to counsel. The Supreme Court held 
5-4 that the prisoner's Sixth Amendment right to coun
sel was violated, the confession was thus illegally 
obtained, the evidence of location of the murdered 
girl's body was thus tainted because it was derived from 
the illegal confess ion, and the exclusionary rule would 
exclude the evidence of the prisoner's statements and 
the location of the body. 
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warrant; those errors cause the suppress ion 
of the evidence and the reversal of the con
viction . How does the exclusionary rule im
prove police conduct in such cases ? 

The Court's rationale 
Deterrence: During the rule's development, 
the Supreme Court has offered three main 

/ 
reasons for the rule. The principal and al
most sole theory today is that excluding the 
evidence will punish the police officers who 

.}.>- · made the illegal search and seizure or other
('!/ t9J wise violated the constitutional rights of the 
.//. J'- defendant, and thus deter policemen from 

committing the same violation again.12 The 
flaw in this theory is that there is absolutely 

. no empirical data that excluding evidence 
against a defendant has anything to do with 
either punishing police officers or thereby 
deterring them from future violations. 

Chief Justice Burger has flatly asserted 
" .. . there is no empirical evidence to sup
port the claim that the rule actually deters 
illegal conduct of law enforcement 
officials,"13 and the Supreme Court has 
never sought to adduce such empirical evi
dence in support of the rule. Probably such a 
connection can never be proved, for as a 
matter of logical analysis "the exclusionary 
rule is well tailored to deter the prosecutor 
from illegal conduct. But the prosecutor is 
not the guilty party in an illegal arrest or 
search and seizure, and he rarely has any 
measure of control over the police who are 
responsible." 14 

Privacy: From Weeks (1914) to Mapp 
(1961) the rule was also justified as protect
ing the privacy of the individual against 
illegal searches and seizures as guaranteed 

12. "[T]he rule's prime purpose is to deter future 
unlawful police conduct," Ju stice Powell in United 
States v. Calandra, 414 U.S. 338, 347 (1974); "Its 
purpose is to deter- to compel respect for the constitu
tional guaranty in the only effectively available way
by removing the incentive to disregard it," Justice 
Stewart in Elkins v. United States, 364 U.S. 206, 217 
(1960); " .. . all of the cases since Wolf requiring the 
exclusion of illegal evidence have been based on the 
necessity for an effective deterrent to illegal police 
action," Justice Clark in Linkletter v. Walker, 381 U.S. 
618, 636--37 (1965). 

13. Chief Justi ce Burger, dissenting in Bivens, 403 
U.S. at 416. 

14. Oaks, supra n . 3, at 726. 
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by the Fourth Amendment. 15 The Supreni 
Court later downgraded the protection ~ 
privacy rationale, 16 perhaps because of th 
obvious defect that the rule purports to de 
nothing to recompense innocent victims 

0
~ 

Fourth Amendment violations, and th 
gnawing doubt as to just what right of priva. 
cy guilty individuals have in illegal fire
arms, contraband narcotics and policy bet. 
ting slips-the frequent objects of search 
and seizure~7 

Judicial integrity: A third theme of the • 
Supreme Court's justifying rationale, no\\• 
somewhat muted, is that the use of illegaJJy 
obtained evidence brings the court system 
into disrepute. In Mapp Justice Clark re
ferred to "that judicial integrity so necessarv 
in the true administration of justice "ia 
which was reminiscent of Ju stice Brandeis 
dissenting in Burdeau v. McDowell .. 
. . . respect for law will not be advanced by 
resort, in its enforcement, to means which 
shock the common man 's sense of decency 
and fair play."19 

The impact of the rule 
It is undeniable that, as a result of the rule, 
the most valid, conclusive, and irrefutable 
factual evidence is excluded from the 
knowledge of the jury or consideration by 

15. "Since the Fourth Amendment's right of privacy 
has been declared enforceable against the states 
through the due process clause of the Fourteenth, it is 
enforceable against them by the same sanction of exclu
sion as is used against the federal government." Justict 
Clark in Mapp, 367 U.S. at 655. 

16. "The purpose of the exclusionary rule is not to 
redress the injury to the privacy of the search victim: 
'the ruptured privacy of the victim's homes and effects 
cannot be res tored. Reparation comes too late. 
Linkletter v. Walker, 381 U.S. 618, 637 (1965)." Justict 
Powell in United States v. Calandra, 414 U.S. 338, 34 
(1974). No one suggests, of course, that the Fourth 
Amendment purpose of protecting privacy is itself 
downgraded; the downgrading is of the exclusion~· 
rule as a method of protecting that privacy. 

17. Schlesinger, supra n. 3, at 47-50. 
18. Mapp, 367 U.S. at 660. 
19. 256 U.S. 465,477 (1921). Cf. Olmstead v. United 

States, 277 U.S. 438, 485 (1928). (Holmes, J ., dissent· 
ing) ("[F]or my part I think it a less evi l that somt 
criminals should escape than that the go,·ernmenl 
shou ld play an ignoble part.") Since Justice Holmes, 8JI 

admirer of the common law, also said, "The life of tbt 
common law has not been logic, but experience," I ha\'t' 
always wished he cou ld review America's experienCt' 
with the exclusionary rule since 1928, and tell us his 
updated opinion. 
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Time for a reappraisal 

Citizens from many different quarters 
have recently begun to question anew 
the wisdom of the exclusionary rule. 

"Surely a rule of such profound so
cial dimensions should spring from 
something closer to social consensus 
than to judicial or legal dialectic," 
wrote Albert M. and Julia Carlson 
Rosenblatt in "A Legal House of 
Cards," Harper's (July 1977). "It is 
mistakenly assumed that these results 
are somehow mandated by the Consti
tution. The Fourth Amendment con
demns unreasonable searches, but it 
does not decree that insult be added to 
injury, that the public be affronted first 
by the crime and then by the release of 
the acknowledged malefactor. Lacking 
an efficient legislative scheme by 
which citizens could be guaranteed 
their Fourth Amendment rights, the 
Supreme Court chose the exclusionary 
rule." 

Only 10 years after Maµp, Mr. Jus
tice Harlan called for a thorough-going 
reappraisal of the rule in a concurring 
opinion in Coolidge v. New Hamp
shire, 403 U.S. 443, 490- 91 (1971). 
"From the several opinions that have 
been filed in this case, it is apparent 
that the law of search and Seizure is 
due for an overhauling ... . I would 
begin this process of reevaluation by 
overruling Mapp v. Ohio, 367 U.S. 643 

19-; iu~ge. As Justice Cardozo predicted in 
6, in describing the complete irrationali

of the exclusionary rule: 

~ criminal is to go free because the constable~ 
!be 

1
1undered .. .. A room is searched against 

rlll:tndw, and the body of a murdered man is 
ftt!ti · · · • The privacy of the home has b een 

nged, and the murderer goes free.20 

~-
5
~e

5
ople v. Defore, 242 N.Y. 13, 21, 23-24, 150 
, 587-588 (1926). 

(1961), and Kerv. California, 374 U.S. 
23 (1963) .... In combination Mapp 
and Ker have been primarily responsi
ble for bringing about serious distor
tions and incongruities in this field of 
constitutional law .... The states have 
been put in a federal mold with respect 
to this aspect of criminal law enforce
ment, thus depriving the country of the 
opportunity to observe the effects of 
different procedures in similar settings. 
(Oaks suggested) that the assumed 'de
tei;rent value' of the exclusionary rule 
has never been adequately demonstrat
ed or disproved, and point(ed) out that 
because of Mapp all comparative sta
tistics are 10 years old and no new ones 
can be obtained." 

Justice Harlan's disillusionment 10 
years after Mapp was reflected in the 
Wall Street Journal . On June 21, 1961, 
at the close of the Supreme Court term, 
the Journal ran a lead editorial, "The 
Right to be Secure," generally praising 
the Mapp decision . Ten years later, on 
July 12, 1971, at the close of the Su
preme Court term, the Journal ran a 
lead editorial, "An Alternative Need
ed," calling for a reexamination of the 
rule and endorsing Chief Justice Burg
er's di ssents in Bivens v. Six Unknown 
Federal Narcotics Agents, 403 U.S. 
388, 411 (1971), and Coolidge v. New 
Hampshire, supra, at 492. M. R. W. 

Fifty years later Justice Powell wrote for 
the Court: 

The costs of applying the exclusionary rule 
even at trial and on direct review are well 
known : . . . the physical evidence sought to be 
excluded is typically reliable and often the most 
probative evidence bearing on the guilt or inno
cence of the defendant. ... Application of the 
rule thus defl ects the truthfinding process and 
often frees the guilty. The disparity in particular 
cases b etween the error committed by the police 
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officer and the windfall afforded th e guilty defen
dant by application of the rule is contrary to the 
idea of proportionality that is essential to the 
concept of justice.21 

I submit that justice is, or should be, a 
truth-seeking process. The court has a duty 
to the accused to see that he receives a fair 
trial; the court also has a duty to society to 
see that all the truth is brought out; only if 
all th e truth is brought out can there be a fair 
trial. 22 The exclusionary rule results in a 
complete distortion of the truth. Undeniable 
facts, of the greatest importance, are forever 
barred- facts such as Robinson's h eroin, 
Montgomery's sawed-off shotgun and pistol, 
the bullet fired from Coolidge's gun an d the 
sweepings from his car which contained 
items from the dead girl's clothes. 

If justice is a truth-seeking process, it is all 
important that there is never any question of 
reliability in exclusionary rule cases involv
ing material evidence, as the three examples 
illustrate. We rightly exclude evidence 
whenever its reliability is questionable-a 
coerced or induced confession,23 for exam
ple, or a faulty line-up for identification of 
the suspect. 24 We exclude it because it is 
inherently unreliable, not b ecause of the 
illegality of obtaining it.25 An illegal search 

21. Stone v. Powell, 428 U.S. 465, 489-90 (1976). 
(footnotes omitted). 

22. "In a free society, the government owes its citi
zens freedom from crime as well as freedom from 
governmental intrusion." Rosenblatt, supra n. 3. 

23. Miranda v. Arizona, 384 U.S. 436 (1966). 
24. U.S . v. Wade, 388 U.S. 218 (1967); Gilbert v. 

California 388 U.S. 263 (1967). 
25. One type case in which the evidence in some 

circumstances may be reliable, but where the exclu
sionary rule may be justifi ed, is that exemplified by 
Rochin v. California, 342 U.S. 165 (1952), in which th~ 
poli ce measures employed were said to shock the con
science. On the facts graphically described by Ju stice 
Frankfurter, application of the exclusionary rule was 
approved on the basis of these extraordinary circum
stances. 

While he did not draw the analogy, Justice Frankfurt
er (who wrote Wolf, which refu sed to apply the exclu
sionary rule to the states; dissented in Elkins, which 
aboli shed the Silver Platter doctrine, and joined in the 
dissent in Mapp, which reversed Wolf) probably ap
proved Rochin on what is said to be the older English 
rationale giving judges the right in exceptional cases to 
exclude evidence which would tend to bring the admin
istration of justice into disrepute. That discretion still 
exists in Engli sh law, Kuruma v. The Queen, [1955] 
A.C. 197, 1 All E .R. 236, but it is rare ly exerci sed and 
then only in truly exceptional cases. 

~22 Judicature/Volume 62, Number 5/November, 1978 

in no way reduces the reliability of th 
evidence. ' 

There h ave b een several empirical stud· 
on the effects of the exclusionary rule in 6

1
" 

· A · ·t· B "' ma1or mencan c1 1es- oston, Chica 
Cincinnati, New York and Washingt!

0
• 

D.C.- during the period from 1950 to 197i 
These have b een recently coll ected and 
analyzed, along with other aspects of th 
exclusionary rule and its alternatives, b 
Professor Steven Schlesinger in his book, 
Exclusionary Inju stice: The Problem of Ille
gally Obtained Evidence.26 

Three of these studies concluded that the 
exclusionary rule was a total failure in it: 
primary task of deterring ill egal police activ. 
ity an d that it also produced other high) 
undesirable side effects. The fourth study 
which said the first three were too harsh i~ 
concluding that the rule was totally ineffec
tive, still said: "Nonetheless, the inconclu. 
siveness of our findings is real enough; th~
do not nail down an argument that the 
exclusionary rule has accomplished its 
task."27 

Schlesinger and others regard the study hr 
Dallin O akes as p erhaps the most compre
hensive ever undertaken, both in terms of 
data and the breadth of analysis of the rule's 
effects. Oakes concluded: 

As a device for directly deterring illegal search
es and seizures by the police, the exclusionaJJ· 
rule is a failure .... The harshest criticism of the 
rule is that it is ineffective. It is the sole means of 
enforcing the essential guarantees of freedom 
from unreasonable arrests and searches and sei
zures by law enforcement officers, and it is a 
failure in that vital task.28 

Spiotta made a comparative study of both 
the American exclusionary rule and the exi
sting C anadian tort alternative, taking Chi
cago and Toronto as comparable metropoli• 
tan areas. He found that an 

empirical study [of narcotics and weapons cases] 
indicates that, over a 20-year period in Chicago, 
the proportion of cases in which there were 
motions to suppress evidence allegedly obtained 
illegally increased significantly. This is the oppo-

26. S. Schlesinger, supra n. 4. 
27. Canon, Is the Exclusionary Rule in Foilitll 

Health? Som e New Data and a Plea Against a Precipi
tous Conclusion, 62 KY. L. J. 681, 726 (1973-74). 

28. Oakes, supra n. 3, at 755. ~ 
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result of what would be expected if the rule 
been efficacious in deterring police miscon

ct.29 

Three studies conducted between 1950 
l.lld 1971 show a substantial increase in 
otions to suppress in both narcotics and 
n offenses.30 The increase from 1950 to 

971 can fairly be attributed to the impact of 
· lfapp (1961) on search and seizure in the 

protected in the future by excluding evi
dence against the criminal now, for this is 
only the deterrent argument all over again. 

The third rationale found in the past opin
ions of the Court is that the use of illegally 
obtained evidence brings our court system 
into disrepute. I submit that the exclusion of 
valid, probative, undeniably truthful evi
dence undermines the reputation of and 
destroys the respect for the entire judicial 
system. 

Ask any group of laymen if they can 

e- By this point, we should be able to see that understand why a pistol found on a man 
the exclusionary rule actually produces when he is searched by an officer should not 

any effects opposite from those that the be received in evidence when the man is 
Court intended to produce. No matter what charged with illegal possession of a weapon, 
rationale we consider, the rule in its indis- or why a heroin package found under simi-

"minate workings does far more harm than lar circumstances should not be always re-
good and, in many respects, it actually pre- ceived in evidence when he is prosecuted 
ents us from dealing with the real problems for a narcotics possession, and I believe you 

c- of Fo.urth Amendme~t violations in the will receive a lecture that these are outra-
u· course of criminal investigations . geous technicalities of the law which the 

In the eyes of the Supreme Court, the first American people should not tolerate.
32 If 

he and primary rationale of the exclusionary you put the same issue to a representative 
it rule is deterrence. I submit that all available group of lawyers and judges, I predict you 

-h-

facts and logic show that excluding the most ,/would receive a strong preponderance of 
1'liable evidence does absolutely nothing to opinions supporting the lay view, although 
Pllnish and thus deter the official from those heavily imbued with a mystique 
titongdoer. ,31 but the inevitable and certain of the exclusionary rule as of almost divine 
tesult is that the guilty criminal defendant origin you would doubtless hear some 
!<>es free. support.33 

· 

The second- now rather di stan t sec- The rati onale of protecting judicial integ-
nd-rationale in the eyes of the Court has rity is also inconsistent with the behavior of 

been the protection of privacy. I submit the courts in other areas of the criminal law. 
de Policy of excluding incriminating evi- For example, it is well settled that courts 

nee can never protect an innocent victim 
~fan illegal search against whom no incrim
lllating evidence is discovered. The only 

th Persons protected by the rule are the guilty 
zainst whom the most serio~s reliable evi

nce should be offered. It cannot be separ
iltely argued that the innocent p erson is 

32. "Given the decisions thi s ru le tends to produce 
and the obvious need to bolster public confidence that 
courts do dispense justice, it is scarcely unreasonable to 
ask that it be reexam ined." THE W ALL STR EET JOUR
NAL, Editorial, p . 8, July 12, 1971. 

xi· 
hi· 
.,Ii· 

" ... from the point of view of laymen unversed in 
refineme nts of constitutional theory, [the American 
exclusionary rule] is sometimes an outrage to common 
sense. It often results in the free ing of someone con vict
ed of a viciou s criminal act for what strikes the crime
conscious public as flnicking or trivial reasons." THE 
WASH INGTON STAR, editorial, p . Al6, July 7, 1975. 

29 s · 
30

. Ptotto, supra n . 3, at 36, 37. 

31
· ~ch_lesinger, supra n. 3, at 50- 51. 
· 'With supreme irony, th ose who pooh-pooh the 

6ent effect of punishment on criminal activity are 
·?t to exalt it as a device to cu rb poli ce misconduct. 

y' th~ thrcat of prison does not deter thieves, how 
illna}P<>hce _misconduct be stemmed by such impe r
'-u Penalties as the judicial dismissal of cases? Both 

Ures hav · · h · · · h 4bse ea po111t 111 commo n: t e sanct10n 1s e1t er 
nt t blunted (in thc case of the police) or, in the 

ftose nobl criminals, delayed, dimini shed, or d enie " 
att, supra n. 3. 

"Through a bizarre sense of achieving justice , we 
have come to free the criminal and harass the innocent, 
an absurdity that would likely be sensibly orde red in a 
more primitive society." TH E HOUSTON POST, editori
al, p. 2E, November 16, 1977. 

33. Dean Wigmo re was not a b eliever in the rule: 
"Our way of supporting the constitution is not to strike 
at the police officer who breaks it but to le t off some
body else who broke something else," quoted in 
Rosenblatt, supra n. 3. 
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How the exclusionary rule 
hampers gun control 
A striking feature of the motion to suppress 
for illegal search and seizure is that it is a 
defense weapon peculiarly suited to narcot
ic, gun , and gambling crimes, and on ly 
incidentally to other felony charges . Com
plete data on three branches of the circuit 
court in Chicago for three months in 1971 
confirms that these kinds of cases are most 
likely to generate motions to suppress : 
narcotics-878 such motions; guns-335; 
gambling-255; and all other felony 
off enses.-84.1 

One of the pest illustrations of the social 
cost of the exclusionary rule-and one that 
wasn't suggested until recently-is the rela
tionship of the rule to effective gun control 
in these United States. There are varying 
degrees of gun control-complete ban, reg
istration, registration of some weapons, or 
no restrictions at all-on which I take no · 
position. The common, fatal flaw in every 
scheme of gun control about which I have 
read is that it is doomed to be totally ineffec
tive in preventing the habitual use of weap
ons in street crimes so long as the exclusion
ary rule hampers the police in enforcing it. 

Has it ever struck our national conscious-

l. Steven R. Schlesinger, EXCLUSIONARY INJUSTICE; 
THE PROBLEM OF lLLEGALL Y OBTAINED EVIDENCE 
51. 1977. 
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ness that the United States is unique in hi; 
ways-among the civilized nations we h ' a,, 
the most extraordinary crime rate invo]Vin 
firearms and a rule which excludes them 
convincing evidence available, a rule w}uo 
exists in no other country in the civili~ 
world? These two unique features of 

0 
daily lives-crimes with firearms and llt 
rule barring the use of perfectly Valid 
evidence-are not unconnected. 

No matter how rigid the gun control la . 
no matter how illegal the possession_ 
whether sawed-off shotgun, automatic p· 
to!, or submachine gun-if the officer d 
not have what the American law calls "prob
able cause" to make a reasonable sear 
under the Fourth Amendment, if he g 
ahead and makes the search, finds and con
fiscates the weapon, the evidence of th· 
search and that weapon cannot be intro,. 
duced as evidence at the trial. 2 The result · 
of course, that the man cannot be convict 
of carrying a weapon illegally. "The crimi
nal is to go free because the constable h 
blundered." 

Since criminals know the difficulties o( 
the police in making a valid search which 
wi ll stand up under challenge at trial, a 
further result is apparent- the criminals i 

2. I am not suggesting that abolishing the rule • 
result in a wholesale abandonment of any standard of 
probable cause for a valid search. Not at all. 
standard of probable cause required is a totally differ. 
ent issue, one that I do not specifically address in th" 
article. Whatever the standard of probable cause, wi~ 
an effective, alternative method of disciplining tht 
police, they may well make fewer illegal searches and 
yet prosecutors may bring more prosecutions (and mort 
successful prosecutions) for gun and narcotic violations 
than they do today. 

Why fewer illegal searches? A strict disciplinlll) 
mechanism for police who violate Fourth Amendm 
rights should curtail the more flagrant violations. Wh. 
more prosecutions? Realistically, we must recognlll 
that there will always be instances of police in g • 
faith overstepping the line, making a search with 
probable cause. Without the exclusionary rule, pro _. 
tors could introduce the evidence. from such sear 
and convict more defendants. 

One might argue that, under an alternative mecha
nism, gun control laws would depend upon tl1e ille 
searches and seizures that we anticipate. But that argu
ment shouldn't prevent us from abolishing the exclu
sionary rule, which itself produces an extraordin 
number of illegal searches and seizures (some for pUJt 
harassment purposes). Rather, that argument shou 1 

encourage us to draft better gun control laws and to 
improve police training so officers make only ,-alid 
searches and seizures. 
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ca do carry guns. Knowing that they 
not be stopped on the street and 

bed unless they do something drasti-
Y su picious- more susp1c10us than 

· ntgomery or Robinson in the cases I 
ribed in the text-the criminal will carry 
n and laugh in the face of the officer who 

:ght ,,·ish to search him for it. So long as 
criminal can avoid misbehavior which 
Id give the officer the right to arrest him 
\ "illie Robinson did) the criminal can 
de in the streets with a great bulge in his 
-et or a submachine gun in a blanket 
er his arm. 
om pare the results in other countries-in 

- gland neither the police nor the criminals 
· guns. Why? The criminals know that 

police have a right to search them on the 
htest suspicion, and they know that if a 

apon is found, they will be prosecuted .3 

eneYer a man is caught with a gun or 
cotics in his possess ion in England or 
ada, conviction is virtually automatic

re is no denying the fact of possess ion , 
. re is no exclusion of the evidence, no 
- tter how obtained. 
Jhe rule in other countries produces an
er salutary result: there is no widespread 
ching b y the police. It is not necessary, 

long as the police h ave power to do it, 
ith resulting automatic conviction- and 

crimin.als know th e poli ce have such 
Wer. 
Under our unique exclusionary rule, the 
erican people have the worst of it b oth 

an: (1) criminals do carry guns--:--and use 
m; (2) police know this, so they engage in 
more searches and seizures, some of 

ich are blatan tly illegal. Th us, the Arneri
people are harassed more by both crimi

s and poli ce th an in other civilized 
C:Ountries .4 M. R. W. 

aw . . 
•, · course , I do not excl ude other causes for thi s 

erence, such as hi storical traditi on, racial factors, 
graphy and environment. But su rely the factor I am 

b
ussing ha · a powerful effect in aggravating the 
lem 4 _. 

.t · Sp1otto, Th e Search and Seizure Problem- Two lP1oaches: Th e Ca11adia11 Tort Remedy a11cl the U.S. 

11:c usionary R1,le, l J. POLICE Sci. & Ao. 36, 37 
S~3); Spiotto, Search arid Seizure: An Empirical 
ltUdy of the E:ccl11sic>11C1ry Rule and U.s Altemativ_es, 2 J. 

_c-'U. STUDIES 243 (1973); Schl es inger, supra n. 1, at 

will try defendants who have been illegally 
seized and brought before them. In Ker v. 
Ill inois,34 a defendant kidnapped in Peru 
was brought by force to Illinois for trial; in 
Mah on v. ]ustice35 the accused was forcibly 
abducted from West Virginia for trial in 
Kentucky; and in Frisbie v. Collins,36 the 
defendant was forcibly seized in Illinois for 
trial in Michigan. 

Said the Frisbie court: 

Thts court has never departed from the rule 
announced in Kerv. Illinois . .. that the power of 
the court to try a person for crime is not impai red 
by the fact that he had been brought within the 
court's jurisdiction by reason of 'forcible abduc
tion.'37 

Why should there be an exclusionary rule 
for illegally seized evidence when there is 
no such exclusionary rule for illegally seized 
people? Why should a court be concerned 
about the circumstances under which the 
murder weapon has been obtained, while it 
remains unconcerned about the circum
stances under which the mui·derer himself 
has been apprehended? It makes no sense to 
argue that the admission of illegally seized 
evidence somehow signals the judiciary's 
condonation of the violation of rights when 
the judiciary's trial of an illegally-seized 
person is not perceived as signaling such 
con donati on. 

Oth er defects of the rule 
The rule does not simply fail to meet its 
declared objectives; it suffers from five other 
defects, too. One of those defects is that it 
uses an undiscriminating; meat-ax approach 
in the most se nsitive areas of the administra
tion of justice.38 It totally fails to discrimi-

34. 119 U.S. 436 (1886). 
35. 127 U .s. 700 (1888). 
36. 342 U.S. 519 (1952). 
37. Id. See also Gerstein v. Pugh, 420 U.S. 103, 119 

(1975). 
38. Neither thi s criticism, nor the other object ion to 

the undiscriminating manner in which the exclusionary 
rule operates, is intended to sugges t that a more dis
criminating applicat ion of the exclus ionary rule-as via 
some form of b alancing-wou ld be tolerab le . Gi ven the 
weakness of the rationale for any exclusionary rule 
whatsoever, the rule should be discarded. The textual 
di scuss ion was inte nded merely to illu strate the exceed
ingly poor fit between the exclu sionary rul e and the 
values relevant to any Fourth Ame ndme nt rem edial 
scheme. 
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nate between the degrees of culpability of 
the officer or the degrees of harm to the 
victim of the illegal search and seizur~. 

It does not matter whether the action of 
the officer was grossly willful and flagrant or 
whether he was conscientiously using his 
very best judgment under difficult circum
stances; the result is the same: the evidence 
is out. The rule likewise fails to distinguish 
·errors of judgment which cause no harm or 
inconvenience to the individual whose per
son or premises are searched, except for the 

4..,_ ... 

When police know that 
describing the search 

truthfully will taint 
the evidence, they 

may perjure themselves 
to convict the defendant. 

discovery of valid incriminating evidence, 
from flagrant violations of the Fourth 
Amendment as in Mapp or Rochin.39 Chief 
Justice Burger's point in Bivens is undenia
ble: 

... society has at least as much right to expect 
rationally graded responses from judges in place 
of the universal 'capital punishment' we inflict on 
all evidence when police error is shown in its 
acquisition.40 

Another defect is that the rule makes no 
distinction between minor offenses and 
more serious crimes. The teenage runner 
caught with policy slips in his pocket and 
the syndicate hit man accused of first degree 
murder are each automatically set free by 
operation of the exclusionary rule, without 
any consideration of the impact on the com
munity. Customarily, however, we apply 
different standards to crimes which vary as 
to seriousness, both in granting bail before 

39. Schlesinger, supra n. 3, at 62. 
40. Bivens, 403 U.S. at 419. 
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trial and in imposing sentence afterward 
A third problem is that, strangely, a r~ 

which is supposed to discipline and • 
ltl). 

prove police conduct actually results in 
couraging highly pernicious police heh~ 
ior. A policeman is supposed to tell ~ 
truth, but when he knows that describin 
the search truthfully wi ll taint the eviden 
and free the suspect, the policeman is apt t 
feel that he has a "higher duty" than th 
truth. He may perjure himself to convict I.ht 
defendant.41 

Similarly, knowing that evidence of garn. 
bling, narcotics or prostitution is hard t 
obtain under the present rules of search and 
seizure, the policeman may feel that he cari 
best enforce the law by stepping up th 
incidence of searches and seizures, makin 
them frequent enough to be harassing, with 
no idea of ultimate prosecution. Or, f0r 
those policemen inclined ab initioto corrup. 
tion, the exclusionary rule provides a fin 
opportunity to make phony raids on es
tablishments, deliberately violating the 
standards of the Fourth Amendment and 
immunizing the persons and premis 
raided-while making good newspaper 
headlines for active law enforcement. 

Fourth, the rule discourages internal dis
ciplinary action by the police themselves. 
Even if police officials know that an officer 
violated Fourth Amendment standards in a· 
particular case, few of them will charge the 
erring officer with a Fourth Amendmen 
violation: it would sabotage the case for th 
prosecution before it even begins . The pros
ecutor hopes the defendant will plea bargai 
and thus receive some punishment, even iI 
the full rigor of the law cannot be imposed 
because of the dubious validity of the 
search. Even after the defendant has been 

41. Judge Rosenblatt has written: " While intended 
curb abuse of police power, the exclusionary rule 
opened up a whole new field of police miscondud: 
perjury. Police officers who testify at suppression heai• 
ings have sometimes shown a remarkable facility f« 
adjust ing facts to fit the court's constitutional 
sensibilities .... Moreover, the rule has tarnished the 
repufation of the conscientious, honest policeman · 
the eyes of the public, while eroding self-respect withDI 
the profession .... Because the public does not full! 
understand the exclusionary rule, a victim will see onlr 
the outrageous release of his assailant, and may , -ef} 
well assume that someone was paid off." Rosenbl 
supra n . 3. 
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ovicted or has pleaded guilty, it would be 
dangerous to discipline the officer-months 

years later-because the offender might 
come back seeking one of the now popular 
post-conviction remedies. 

Finally, the existence of the fed erally im
posed exclusionary rule makes it virtually 
imposs ible for any state, not only the federal 
overnment, to experiment with any other 

methods of controlling police. One unfortu
nate consequence of Mapp was that it re
moved from the states both the incentive 
and the opportunity to deal with illegal 
search and seizure by means other than 
suppression. 42 Justice Harlan, in comment
ing on the evil impact of the federal imposi
tion of the exclusionary rule on the states, 
observed: 

Another [state], though equally solicitous of con
stitutional rights, may choose to pursue one pur
pose at a time, allowing all evidence relevant to 
guilt to be brought into a criminal trial, and 
dealing with constitutional infractions by other 
means.43 

Alternatives to the rule 
The excuse given for the pers istence of the 
txclusionary rule in this country is that there 
is no effective alternative to make the police 
obey the law in regard to unreasonable 
searches and seizures. If this excuse did not 
eome from such respected sources, one 
Would be tempted to term it an expression of 
intellectual bankruptcy. 

"No effective alternative"? How do all the 
0ther civilized countries control their po
~ce? By disciplinary measures against the 
ttri.ng policeman, by effective civil damage 

!ion agains t both the policeman and the 
0vernment-not by freeing the criminal. 

Judging by police conduct in England, Can
~a and other nations, these measures work 
'ery well. Why does the United States alone 
te!y upon the irrational exclusionary rule? 
, It isn't necessary. Justice Frankfurter in 
{ 0lf (1949) noted that none of the 10 juris
h lCtions in the British Commonwealth had 

eld evidence obtained by an illegal search 
and seizure inadmiss ible, and "the jurisdic-

~~- Schleslingcr, supra n. 3, at 85; Oaks, supra n. 3, at 

43· Mapp, 367 U.S. at 681 (Harlan, J., dissenting). 

tions which have rejected the Weeks doc
trine have not left the right to privacy with
out other means of protection ... .''44 Justice 
Harlan in his dissent in Mapp noted the 
wisdom of allowing all evidence to be 
brought in and "dealing with constitutional 
infractions by other means."45 Justice Black, 
concurring in Mapp, noted that the Fourth 
Amendment did not itself preclude the use 
of illegally obtained evidence.46 

In his dissent in Bivens, Chief Justice 
Burger suggested that Congress provide that 
Fourth Amendment violations be made ac
tionable under the Federal Tort Claims 
Act,47 or something similar. Senator Lloyd 
Bentsen and other members of Congress 
have put forward proposals to abolish the 
rule and substitute the liability of the federal 
government toward the victims of illegal 
searches and seizures, both those innocent 
and those guilty of crimes .48 

The purposes of an alternative 
Before exam ining what mechanism we 
might adopt in place of the exclusionary rule 
as a tool for enforcing the rights guaranteed 
by the Fourth Amendment, let us see clearly 
what objectives we des ire to achieve .by such 
alternatives . 

The first objective, in sequence and per
haps in the public consciousness of those 
who are aware of the shortcomings of the 
rule, is to prevent the unques tionably guilty 
from going free from all punishment for 
their crime-to put an end to the ridiculous 
situation that the murderer goes free b ecause 
the constable has blundered. Let me reiter
ate: the exclusionary rule, as applied to 
tangible evidence, h as never prevented an 
innocent person from being convicted .49 

Second, the system should provide eff ec
tive guidance to the police as to proper 
conduct under the Fourth Amendm ent. 
When appellate courts rule several years 

44. Wolf, 338 U.S. at 29-30. 
45. Mapp, 367 U.S. at 680-81. 
46. 367 U.S. at 661-62. 
47. Bivens, 403 U.S. at 421-22. 
48. S. 881, 93rd Cong., 1st Sess. (1973) . See Schlesin

ger, supra n. 3, at 89. 
49. This is in contrast to the exclusionary rule as 

applied to coerced confessions or faulty lineups, in 
which instances the evidence is properly excluded 
because of its inherent unreliab ility. 
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after the violation, their decisions are not 
only years too late, but usually far too ob
scure for the average policeman to under
stand. They are remote in both time and 
impact on the policeman at fault. Immediate 
guidance to the policeman as to his error, 
with an appropriate penalty, is obviously 
more effective, in contrast to simply reward
ing the criminal. 

Third sequentially, but first in value, the 
mechanism should protect citizens from 
Fourth Amendment violations by law en-

Under the present rule, 
the guilty go free as a 

result of an illegal search, 
but the innocent are never 

compensated for the 
injuries they suffered. 

forcement officers. (I say sequentially, be
cause it is necessary first to abolish the 
exclusionary rule and then to provide guid
ance to the police) . If police receive immedi
ate and meaningful rulings, accompanied by 
prompt disciplinary penalties, they will be 
effectively deterred from future wrongful 
action and citizens will thus be effectively 
protected. 

Fourth, the procedure should provide ef
fective and meaningful compensation to 
those citizens, particularly innocent victims 
of illegal searches and seizures . This the pre
sent exclusionary rule totally fails to do. 
Only the guilty person who has suffered an 
illegal search and seizure receives some 
form of compensation-an acquittal, which 
is usually in gross disproportion to the inju
ry inflicted on him by an illegal search and 
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seizure. Thus, under the present irrational 
exclusionary rule system, the guilty 
over-rewarded by a commutation of al] p:e 
alties for c_rimes they did commit and t~ 
innocent are never compensated for the inj 
ries they suffered. u.-

The magnitude of the offense 
Fifth, it should be an objective of any substi
tute for the exclusionary rule to introduee 
comparative values into what is now a tota}. 
ly arbitrary process and inflexible penalty 
Under the exclusionary rule, the "penalty•; 
is the same irrespective of the offense. If an 
officer barely oversteps the line on probabl 
cause and seizes five ounces of heroin from a 
peddler on the street corner, or an officer 
without a warrant and without probabl 
cause barges into a home and seizes private 
papers, the result is automatic-the eviden 
is barred, the accused is freed, and this is al) 
the "punishment" the officer receives. 

Surely the societal values involved in th 
two incidents are of a totally different mag. 
nitude. The error of the officer in dealin 
with narcotics peddlers should not be over. 
looked, his misapprehension of the require
ment of probable cause should be called t 
his attention quickly in a way which he will 
remember, but actual punishment should be 
relatively minimal. In the instance of an 
invalid seizure of private papers in the 
home, the officer should be severely pun
ished for such a gross infraction of Fourth 
Amendment rights. 

The exclusionary rule is applied automati
cally now when there is no illegal action by 
investigative officers and hence no possible 
deterrence to future police misconduct. For 
·example, where government agents have du
tifully applied to a judge or magistrate for 
search warrant, and executed the warrant in 
strict conformity with its terms, a warranl 
which later proves defective will force the 
judge later to exclude the evidence illegal!} 
seized. 50 All that is involved in these i11t 
stances is a legal error on the part of the 
judge, magistrate, or perhaps the attome. 

· 50. Coolidge v. New H ampshire, 403 U.S. ffl 
(1971); Aguilar v. Texas , 378 U.S. 108 (1964); Franks' 
Delaware (No. 77-5176) (U.S. Sup. Ct., June 26,197 
slip op. 617, dissent 5. 
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,-ho drew the papers. It is absurd to say that 
court subsequently is "punishing" or 

empting to "deter" the judge, magistrate, 
attorney who made the legal error by 

ppressing the evidence and letting the 
accused go free, but this is what happens 
ow. 
If these are valid objectives in seeking a 

substitute procedure for the exclusionary 
rule as a method of enforcing Fourth 
Amendment rights, there seem to be two 
general approaches which might well be 
combined in one statute- internal discipline 
by the law enforcement authorities them
selves, and external control by the courts or 
an independent review board. 

Do people object to airport searches? 

The American people have accepted and 
Pported the fairly rigorous search for dan

erous weapons at airports. Several years 
go hijackers made flying so dangerous that 
~tizens acquiesced to an invasion of their 

tight to privacy and non-moles tation . They 
accepted logical measures of control over 

eapons, even though it was inconvenient. 
Only a small percentage of Americans 

1 vels by air. But all of us use our streets, 
shopping centers, and other public places 
'here armed robberies and assaults happe n 
every day. If the people are willing to accept 
trong measures of gun control by more 

effective searches and seizures at the air
ports, I submit that they are not only willing 
but eager to see more effective searches and 
seizures of d eadly weapons on the streets. It 
is apparent, if one reflects a moment, that the 
exclusionary rule prevents effective gun 
control. Abolishing the exclusionary rule 
and punishing those who carry deadly 
weapons would receive widespread acclaim. 

It is significant that, whatever the original 
misgivings of a few civil libertarians, no 
court has ruled that the law enacted by 
Congress providing for airport searches au
thorized an unreasonable search and there-
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Internal discipline 
Disciplinary action against the offending 
law enforcement officer could be initiated by 
the law enforcement organization itself or 
by the person whose Fourth Amendment 
rights had been allegedly violated. The po
lice could initiate action either within the 
regular command structure or by an overall 
di sciplinary board outside the hierarchy of 
command. Many law enforcement organiza
tions have such disciplinary boards now and 
they cou ld be made mandatory by statute in 
all federal law enforcement agencies. Wher- · 
ever they may be located, the organization 
wou ld require action to be taken following 
the sei_zure of material evidence, if the crimi
nal trial or an independent investigation 
showed a violation of the Fourth Amend
ment standards. 

The person injured could also initiate ac
tion lead ing to internal discipline of the 
offending officer by complaint to the agency 
disciplinary board. E ach enforcement agen
cy or department could establish a process to 
hear and decide the complaint, providing 
both a penalty for the offending officer (if the 
violation were proved) and government 

fore was invalid under the Fourth Amend
ment. Some people mistakenly objected that 
the Constitution bars all searches but, in 
fact, the Fourth Amendment only bars "un
reasonable" searches and seizures. What is 
an unreasonable search and seizure is cer
tainly, in the first instance, the duty of 
Congress to declare. 

The danger of armed hijacking of an air
plane provided a perfectly reasonable basis 
in law to insist upon searches of possessions 
and persons as a condition to boarding an 
aircraft. Furthermore, police sometimes 
spotted people who, seeing the rigor of the 
check, turned back from the search at the 
gate. 

It is unde niable that the rigorous search 
an d seizure procedure at airports has· been 
successful. In the calendar year 1977, no 
fewer than 2034 handguns and other fire
arms were seized from passengers boarding 
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compensation to the injured party. 
This procedure would cover numero 

cases in which ci tizens suffer violations i 
Fourth Amendment rights, but in which 

0 

court acti?n resu_lt~. Th~ injured party cou1: 
choose this adm1111strat1ve remedy in lieu Q{ 
court action, but any award in the admin• 
trative proceedings wou ld be taken i: 
account by a court later if a citizen, dissa~ 
fie~ with the award, instituted further legal 
act10n . 

The penalty against the officer would ht 
tailored to fit his own culpabi lity; it might 
be a reprimand, a fine, a delay in promotion. 
a suspension, or discharge. Factors bearing 
upon the extent of the penalty w0uld i~ 
elude the extent to which the violation\\ 
willful, the manner in which it deviated 
from approved conduct, the degree to whi 
it invaded the privacy of the injured party, 
an d the extent to which human dignity and 
societal values were breached. 

Providing compensation to the injured 
party from the government is necessary, f r 
it is simply realistic to make the government 
liable for the wrongfu l acts of its agent in 
order to make the prospect of compensation 

airplanes .1 It is impossible to estimate th 
number of passengers who otherwise woul 
have carried handguns on an aircraft, absent 
the effective search methods at U.S . airporl$, 
but surely it is much larger than the num 
of weapons actually found. 

And the new procedures have drasticall · 
reduced successful airplane hijackings i 
the United States and even the number 
attempts in the last seven years. In oth r 
words, effective search and seizure has b n 
proved to reduce crime with handguns. I 
contrast, the exclusionary rule as a deterr 
to police illegal searches is a demonstrat 
failure; the number of crimes and the num
ber of searches ruled invalid are steadil 
increasing. M. R. n: 

1. Federal Aviation Administration, SEMI-ANJ\ 
REPORT TO CONGRESS ON EFFECTIVENESS OF 
CIVIL AVIATION SECURITY PROCRAM (1978) (Exhi 
II). 
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eaningful. Policemen traditionally are not 
-,ealthy and the government has a deep 

rse. Moreover, higher administrative offi
·aJs and irate taxpayers may b e expected to 

ct adversely to losses resulting from the 
·sconduct of policemen and to do some
·og about their training and exercise of 
ponsibilities . 

~hen a prosecutor tries a defendant in the 
wake of a violation of Fourth Amendment 
nghts, the court could conduct a "mini
bial" of the offending officer after the viola
tion is alleged and proof outlined in the 
principal criminal case. This mini-trial 
·ould be similar to a hearing on a motion to 

suppress now, but it would be conducted 
after the main criminal case. The burden 
would be on the injured party to prove, by· 
preponderance of the evidence, that the of
ficer violated his Fourth Amendment rights . 
The policeman could submit hi s case to 
either the judge or the jury who h eard the 
main criminal case. 

By initiating the "trial" of the officer im
mediately following the criminal case in 
which he was charged with misconduct, the 
court could determine the question of his 
violation speedily and economically . Pre
umably both the judge and jury have been 

thoroughly familiarized with the facts of the 
main case and are able to put the conduct of 
the officer in perspective. 

Such a mini-trial would provide an out
ide disciplinary force that the injured party 

could utilize in li eu of internal discipline by 
the agency. Any previous administrative ac
tion taken against the officer would b e con
sidered by the judge and jury, if a penalty 
Were to be assessed as a resu lt of the mini
ltia!. The same factors bearing on the penal
~ to the officer and compensation to the 
'.11iured party as discussed under the admin
~trative remedy would be relevant in the 
Illini-trial." 

li' In those instances where. police violate 
t Ourth Amendment rights but the prosecu
or does not bring charges against the sus
f~t, the wronged party should be able to 

l'l.ng a statutory civil action against the 
government and the officer. Both would be 

named as defendants: the officer to defend 
against any individual penalty, the govern
ment to be able to respond adequately in 
dam ages to the injured party if such were 
found. Many instances of Fourth Amend
ment violation now go unnoticed because no 
criminal charge is brought and the injured 
party is not in position to bring a Bivens
type suit for the alleged constitutional viola
tion. The burden of proof on the factors in 

Once the main trial 
is over, the court could 

conduct a second inquiry 
to discover whether 

the police had violated 
the defendant's rights. 

J 

regard to penalty and compensation would 
be the same as in a mini-trial following the 
principal criminal case, as di scussed above. 

The creation of this civil remedy could be 
accomplished by simple amendment to the 
present Federal Tort Claims Act. This is the 
procedure followed in many other countries, 
among them Canada. 

... the remedy in tort has proved reasonably 
effective; Canadian juries are quick to resent 
illegal activity on the part of the police and to 
express that resentment by a proportionate judg-
ment for damages.51 · 

Disciplinary punishment and civil penal
ties directly against the erring officer in
volved wou Id certainly provide a far more 
effective deterrent than the Supreme Court 
has created in the exclusionary rule . The 
creation of a civil remedy for violations of 
privacy, whether or not the invasion resulted 
in a criminal prosecution, would provide a 

51. Martin, The Exclusionary Rule Under Foreign 
Law-Canada, 52 J. CRIM. L.C. AND P.S. 271 (1961), in 
POLIC E POW ER AND INDIVIDUAL FRE EDOM: THE 
QUEST FOR BALANCE, Part II, THE EXCLUSIONARY 

RULE, supra n . 3, at 10.5. 
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remedy for the innocent victims of Fourth 
Amendment violations which the exclusion
ary rule has never pretended to give. And the 
rationale that the "government sh ould not 
'profit' from its own agent's misconduct" 
would disappear completely if erring of
fi cers were punished and injured parties 
compensated when there was a Fourth 
Amendment violation.52 If such a law an d 

Both judges who favor 
the rule and those 

who oppose it have said 
that the rule itself 

is not mandated 
by the Constitution. 

procedure were enforced, there wou ld be 
no remaining objection to the subject of 
search and seizure still receiving his appro
priate punishment for his crime. 

Conclusion 
All of the above was written before I read 
Professor Kamisar' s "Reply to critics of the 
exclusionary rule" in the August issue [Yale 
Kamisar, "Is the exclusionary rule an 'illogi
cal' or 'unnatural' interpretation of the 
Fourth Amendment?" 62 Judicature 66.] It 
is apparent that our respective positions are 
widely divergent. After pondering his state
ment, I believe it fair to say that he must 
attempt to defend his position on one of two 
grounds, and that on analysis neither is 
defensible. 

52. McGowan, Rulemaking and the Police, 10 MICH. 
L. REV. 659, 692 (l 972). "What Linkletter does appear 
to establish is that, at least when the cornerstone of 
deterrence is removed, the Fourth Amendment exclu
sionary rule does not rest upon an unsh akeable 
foundation .. . . What does seem clear is that so ethereal 
a concept as the 'imperative of judicial integrity' does 
not, without more, mandate either admission or exclu
sion of reliable evidence improperly come by." 
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First, if Professor Kamisar believes th 
the Fourth Amendment necessarily Ill 

dates the exclusionary rule, then he ough( 
cite Supreme Court authority for this p ~ 
tion . Nowhere in his article does he dos: lt 
is undeniable that at no time in the Co~• 
history has a majority in any case ever SO 
held, and I do not believe that any more than 
two individual justices in the court's histol) 
have so expressed themselves. In contrast_ • 
numerous justices, both favoring and oppos
ing the rule, have stated that the rule itself t1 
not mandated by the Fourth Amendmenl 

Second, if Professor Kamisar's article i 
intended on ly to say that under the Constj. 
tution we have a choice of methods to en
force the ban against "unreasonable search
es and seizures," and that the exclusionclr) 
rule is a good choice only because of "th 
imperative of judicial integrity," then I sub
mit both logic and experience in this counb) 
_an d all other countries refutes this. If th 
Supreme Court or the Congress has a choi 
of methods under the Constitution, then it 
simply will not do to rest the choice of th 
exclusionary rule solely on the high princi
ple of "judicial integrity" and to ignore th 
pragmatic result, the failure to achieve th 
objective of enforcement and the other per
nicious side effects discussed above, which 
themselves strongly discredit judicial integ
rity. 

If we have a choice, to attempt to justif) 
the continuation of. the exclusionary rule on 
this basis is to be stubbornly blind to 65 
years of experience. If we have a choice, to 
insist on continuing a method of enfor 
ment with as many demonstrated faults u 
the exclusionary rule is to be blindly stub
born. If we have a choice, let us calmly and 
carefully consider the avai lable alternativ 
draw upon the experience of other nation 
with systems of justice similar to our o 
an d by abolishing the rule permit in 
laboratories of our 51 jurisdictions the ex· 
perimentation with various possible alterna-
tives promising far more than the now di· 
credited exclusionary rule. 0 

MALCOLM RICHARD WILKEY is a judge of thl 
U.S. Court of Appeals for the District of Colum
bia Circuit. 
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Closing arguments 
in the debate over 

the exclusionary rule 

62, /I.umber 7, February, 979 

Last fall Judicature in vited Yale Kamisar 
and Malcolm Wilk ey to debate the m erits 
of the exclusionary rule, first applied to the 
states in Mapp v. Ohio, 367 U.S. 643 (1961). 

Kamisar, a professor of law at the Uni
r,ersity of Michigan, def ended the rule on 
the ground that it prevents govemm ent 
from profiting from its own misconduct 
('Is the exclusionary rule an 'illogical' or 
'unnatural' interpretation of the Fourth 
Amendment?", August 1978). 

·wilkey, a judge on the U.S. Court of 
Appeals for the District of Columbia 
Circuit, urged that the rule be abolished. 
He said trial courts should admit illegally
seized evidence but they should punish 
police officers who have wrongly seized 
it ("The exclusionary rule: why suppress 
valid evidence?", November 1978). 

H ere are the closing arg11ments in th eir 
debate. N ext month, two social scientists, 
Bradley Canon and Stecen Schles'inger, 
will discuss empirical studies of th e rule's 
effect on police offi cers. 

We invite your co m 111 c11ts. 

- - --- --------·----- ~---~---- - -·---- -- ----~---
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The exclusionary rule 
in historical perspective: 
the struggle to make 
the Fourth Amendment 
more than 'an empty blessing' 
by Yale Kamisar 

I n the 65 years since the Supreme Court 
adopted the exclusionary rule, few critics 

have attacked it with as much vigor and on 
as many fronts as did Judge Malcolm Wilkey 
in his recent Judicature article, "The exclu
sionary rule: why suppress valid evidence?" 
(November 1978). 

According to Judge Wilkey, there is virtu
ally nothing good about th e rule and a great 
deal bad about it. He thinks the rule is partly 
to bl ame for "the distressing rate of street 
crimes" (page 215). He tells us that it "dis
courages internal disciplinary action by the 
poli ce th emselves" (page 226); "actually re
sults in encouraging high ly pe rnicious po
lice behavior" (e.g., perjury, harassm e nt and 
corruption) (page 226); "makes it virtually 
impossib le for any state, not on ly the federal 
government, to experiment with any meth
ods of controlling police" (page 227); and 
"undermines the reputation of and destroys 
the respect for the entire judicial system" 
(page 223). 

Judge Wilkey claims, too, tha t the rule 
"dooms" "every sch eme of gun control . .. 

to be totally ineffective in preventing the 
habitual use of weapons in street crimes" 
(page 224). Until we rid ourselves of this 
rule, h e argues, "the criminal can parade in 
the streets with a great bulge in his pocket or 
a submachine gun in a blanket under his 
arm" and " laugh in th e face of the offi cer 
who might wish to search him for it" (page 
225). 

Unthinking, emotional attachment? 
Why, the n, has the rul e survived? "The 
greatest obstac le to replacing the exclusion
ary rule with a rational process ," Judge 
Wilkey mainta ins, is "the powerful, un
thinki ng emotional attachment" to the rule 
(page 217). If you put the issue to a repre
sentative group of lawyers and judges, he 
concedes, "you would doubtless hear some 
support" for the rule, but only from those 
"heavily imbued with a mystique of the 
exclusionary rule as of a lm os t divine origin" 
(page 223). 

It is hard to believe th at nothing more 
substantial than "unthinking emotional at-
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tachment" or mystical veneration accounts 
for support for the rule by Justices Holmes 
and Brandeis (which I discussed in my 
earli er article) and, more recently, by such 
battlescarred veterans as Roger Traynor, 
Earl Warren and Tom Clark. 

In the beginning, Judge Traynor was not 
attached to the rule, emotion ally or other
wise. Indeed, in 1942 he wrote the opinion 
of the California Supreme Court reaffirming 
the admissibili ty of illegally-seized evi
dence.1 But by 1955, it became apparent to 
Tr.aynor that illegally seized evidence "was 
being offered and admitted as a routine 
procedure" and "it became impossible to 
ignore the corollary that illegal searches and 
seizures were also a routine procedure, sub
ject to no effective deterrent." 2 

[W]ithout fear of criminal punishment or other 
discipline, law enforcement officers ... casually 
regard [ill egal searches and seizures] as nothing 

l. People v. Conzales, 20 Cal.2d 165, 124 P.2d 44 
(1942). 

2. Roger Traynor, Mapp i.;, Ohio al Large in the Fifty 
States, 1962 DUKE L.J. 319, 321, 322. 

more than the performance of their ordinary 
duties for which the City employs and pays 
them. 3 

In li ght of these circumstances, Traynor 
overru led the court's earlier decision.4 

And consider Earl Warren. During the 24 
years he spen t in state law enforcement work 
in California (as deputy district attorney, 
district attorney and attorney general), Cali
fornia adm itted illegally seized evidence. 
Indeed, Warren was the California Attorney 
General who successfully urged Judge Tray
nor and his brethren to reaffirm that rule in 
1942. In 1954, during his first year as Chief 
Justice of the United States, he heard a case 
involving police misconduct so outrageous 
as to be "alm ost incredible if it were not 
adm itted" (the infam ous Irvine case), but he 
resisted the temptation to impose the exclu-

3. People v. Cahan, 44 Cal.2d. 434,282 p .2d 905, 907 
(1955) (Traynor, J.) . 

4. Roger Traynor, Lawbreakers, Courts and Law
Abiders, 31 Mo.L.REV. 181, 201 (1966). See also 
Monrad Paulsen, Criminal Law Administration: The 
Zero Hour Was Coming, 53 CALIF. L.REV. 103, 107 
(1965). 

Why California adopted the rule 
Roger Traynor was the chief justice of Cali
fornia in 1955 when the state supreme court 
adopted the exclusionary rule. He explains 
his position on the rule in this excerpt from 
his article, "Mapp v. Ohio at Large in the 
Fift11 States" (1962 Duke L.]. 319, 322). 

My misgivings about (the admiss i
bility of illegally seized eviqence) grew 
as I observed that time after time it was 
being offered and admitted as a routine 
procedure ... It was one thing to con
done an occasional constable's blun
der, to accept his illegally obtained 
evidence so that the gui lty wou ld not 
go free. It was quite another to condone 
a steady course of illegal police proce
dures that deliberately and flagrantly 
violated the Constitution of the United 
States, as well as the state constitution. 

Ah, but surely the guilty should still 
not go free? However grave the ques-
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tion, it seemed improperly directed at 
th e exclusionary rule. The hard answer 
is in the United States Constitution as 
well as in state constituti ons . They 
make it clear that the guilty would go 
free if the evidence necessary to con
vict could only have been obtained 
illegally, just as they would go free if 
such evidence were lacking because 
the police had observed the constitu
tional restraints upon them. 

It is seriously misleading, however, 
to suggest that wholesale release of the 
gui lty is a consequence of the exclu
sionary rule. It is a large assumption 
that the police have invariably exhaust
ed th e possibilities of obtaining evi
dence legally when they have re li ed 
upon illegally obtained evidence. It is 
more rational to assume th e opposite 
when the offer of illegally obtained 
evidence becomes routine. 

•· ----- . - --- -·---· -· --------------------- --·-· 
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sionary rule on th e states, even in such 
extreme cases. 5 It was not until 1961 that h e 
joined in the opinion for the Court in Mapp, 
which imposed the rule on the states. 

Chief Justice Warren kn~w the exclusion
ary rule's limitations as a tool of judicial 
control,6 but at the end of an extraordinary 
public career-in which he had served more 
years as a prosecutor than any other person 
who has ascended to the Supreme Court
Warren observed: 

(I]n our system, evidentiary rulings provide the 
context in which the judicial process of inclusion 
and exclusion approves some conduct as com
porting with constitutional guarantees and disap
proves other actions by state agents. A ruling 
admitting evidence in a criminal trial, we recog
nize, has the necessary effect of legitimizing the 
conduct which produced the evidence, while an 
application of the exclusionary rule withholds 
the constitutional imprimatur. 7 

·The author of the Mapp opinion, Tom 
Clark, was, of course, U.S. Attorney General 
for four years b efore he became a Supreme 
Court justice and he was assistant attorney 
general in charge of the criminal division 
before that. Evidently, nothing in his experi
ence gave Clark reason to believe that the 
rule had "handcuffed" federal officials or 
would cripple state law enforcement. And 
he never changed his views about the need 
for th e exclusionary rule during his 18 years 
on the Court or th e 10 years he spent in the 
administration of justi ce following his re
tirement.8 Indeed, shortly b efore his death, 
he warmly defended Mapp and Weeks .9 

Moreover, noth ing in Ju stice Clark's ca
ree r suggests th at he endorsed Mapp out of 
"sentimentality" or in awe of th e "divine 
origins" of th e exclusionary rule. More like
ly, he was impressed with the failure of Wolf 

5. Irvine v. California, 347 U.S. 128, 132 (1954). 
Perh aps he was confide nt that at least in suc: h a fl agrant 
case the tramgrcssing offi cers would be prosecuted or 
otherwise disciplined. If so, his confidence was mis
placed. See Comment, 7 STAN. L.REV. 76, 9411. 75 
(1954). 

6. See his opinion for the Court in Terry v. Ohio, 392 
U.S. l (1968), at 13-15. 

1. Id. at 13. 
8. See Larry Temple, Mr. Ju stice Clark: A Tribute, 5 

AM. J. CRIM. L. 271, 272-73 (1977). 
9. See Tom Clark, Some Notes on the Continuing 

Life of the Fourth Ame11dme11t, 5 A~!. J. CHIM. L. 275 
(1977). 

and Ir vine to stimulate any meaningful al
ternative to the exclusionary rule in the more 
than 20 states that still admitted illegally 
seized evidence at the tim e of Mapp. 10 

I do not mean to suggest that Judge 
Wilkey's views on the exclusionary rule are 
aberrational among lawyers and judges; 
many members of the bench and bar share 
his deep distress with the rule. Indeed, 
when Judge Wilkey asks us to abolish the 
exclusionary rule now-without waiting for 
a meaningful alternative to emerge-he but 
follows the lead of Chief Justice Burger, 
who recently maintained: 

[T]he continued existence of the rule, as present
ly implemented, inhibits the development of ra
tional alternatives ... It can no longer be as
sumed that other branches of government will act 
while judges cling to this Draconian, discredited 
device in its present absolutist form. 11 

Because so many share Judge Wilkey's 
hostility to the exclusionary rule, it is impor
tant to examine and to evaluate Wilkey' s 
arguments at some length. 12 Only then can 
we determine whether the rule is as irration
al and pernicious as h e and other critics 
maintain-and whether we can abolish it 
before we have develop ed an alternative. 

Crime and the rule 
A year before the California Supreme Court 
adopted the exclusionary rule on its own
and years before the "revolution" in Ameri
can criminal procedure b egan-William H. 
Parker, the Chief of the Los Angeles Police 
Department, said: 

[O]ur most accurate crime stat isti cs indicate that 
crime rates rise and fall on the tides of economic, 
social, and political cycles with embarrassingly 
little attention to the most determined efforts of 
our police.1~ 

10. See Elkins v. United States, 364 U.S. 205, 224- 25 
(1960) (App.) 

11. See Stone v. Powell, 428 U.S. 465, 496, 500 
(1976) (Burger, C.J., concurring); and Bivens v. Six 
Unknown Federal Narcotics Agents, 403 U.S. 388,411 
(1971) (Burger, C.J., dissenting). 

12. Though I discussed the empirical chall enge to 
the exclus ionary rule in my first article, I do not 
examine Judge Wilkey's use of empirical data in thi s 
article because two political scientis ts-Bradley Canon 
and Steven Schlesinger-will discuss that issue in 
Judicature next month. 

13. William Parker, The Police Challe11ge in Our 
Great Cities, Annals, Jan . 1954, pp. 5, 11-12. 
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Almost as soon as the California Supreme 
Court adopted the excl usionary rule, 
though, Chief Parker began blaming the rule 
for the high rate of crime in Los Angeles, 
calling it " catastrophic as far as effici ent law 
enforcement is concerned," and in sisting 
"that the imposition of the exclu sionary rule 
has rendered the people powerl ess to ade
quately protect th emselves against the cri m
inal arm y." 14 

Such criticism of the Cahan rule 15 was 
only a preview of the attack on Mapp. Chief 
Justice Traynor, speaking about the debate 
following the Mapp decision, rightly ob
served that: "Articu late comment about 
[Mapp] ... was drowned out in the din 
about handcuffing the police." 16 

Thus, it is not surpri sing that Judge 
Wilkey wou ld claim on his very first page 
that "[ w ]e can see [the]huge social cos t [of 
Weeks and Mapp] most clearly in the dis
tress ing rate of street crimes ... which 
flouri sh in no small degree simply b ecause 
of th e exclusionary rule." Nevertheless, it is 
di sappointing to hear a critic repeat this 
charge, because after 65 years of debate, 
there was reason to h ope that this criticism, 
at leas t, would no longer be made. As Pro
fessor James Vorenberg pointed out, shortly 
after he completed his two years of service 
as Executive Director of the Pres ident's 
Comm ission on Law Enforcement and Ad
ministration of Ju stice: 

What the Supreme Court does has practically no 
effect on the amount of crime in thi s coun try, and 
what the police do has far less effect than is 
generally realized. 17 

Even Professor Dallin Oaks (now a univer
sity pres ident), upon whose work Judge 
Wilkey relies so heavily, advi sed a decade 
ago: 

The whole argument abou t the exclusionary 
rule 'handcuffing' the police should be aban-

14. W. Parker, POLICE 117, 120--21, 114, 118 (0. 
Wilson ed. 1957). · 

15. See, e.g., ABA, Su mmary of Proceedings of Sec
ti on of Criminal Law 54, 58 (1956). 

16. T raynor, supra n. 4, at 198. 
17. James Vorenberg, Is the Court Handc uffing the 

Cops?, N.Y. TIMES MAG., May 1, 1969, in CRL\IE AJ\'D 
CRIMINAL JUSTICE 82. Chicago: Quadrangle Books, D. 
Cressey ed. 1971. 
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cloned. If thi s is a negati ve effect, then it is an 
effect of the cons titutional rules, not an effect of 
the exclusi onary rule as the means chosen fur 
their enforcement. 

Poli ce offici als and prosecutors should stop 
claiming that the exclusionary rule prevents ef
fecti ve law enforcement. In doing so they attrib
ute far greater effect to the exclu sionary rul e than 
the evidence warrants, an d they are also in the 
untenable position of urging that the sanction be 
aboli shed so that they can continue to violate the 
[cons titutional] rules with impunity. 18 

A weak link 
Over the years, I have written about the 
impact of Cahan, Mapp and other decisions 
on crim e rates and police-prosecution effi
ciency.19 I wi ll not restate my findin gs again, 
especially since Judge Wilkey has presen ted 
no statisti cal support for his assertion. I 
would, however, like to summarize a few 
points: 

• Long before the exclusionary rule be
came law in the states-indeed, long before 
any of the procedural safeguards in the · 
fed eral Constitution was held appli cable to 
the states- invidious comparisons were 
made between the rate of crime in our nation 
and the incidence of crime in others. 

Thus, in 1911, the distinguished ex
president of Cornell University, Andrew D. 
White, pointed out that, although London's 
population was two million larger than New 
York's, there were 10 times more murders in 
New York. 20 And in 1920, Edwin W. Sims, 
the first head of the Chicago Crime Commis
sion, pointed out that "[d]uring 1919 there 
were more murders in Chicago (with a pop
ulation of three million) than in the entire 
British Isles (with a population of forty 

18. Dallin Oaks, Studying the ExclusiononJ Rule in 
Search and Seizure, 37 U.CHI.L.REV. 665, 754 (1970). 

19. See Kamisar, Public Safety v. Indi vidual Liber
ties: Some "Facts" and "Theories," 53 J. CRIM. L.C. 
&P.S. 171 (1962); Kamisar, On th e Tactics of Police
Prosecution Oriented Critics of the Courts, 49 COR
NELL L.Q. 436 (1964); Kamisar, How to Use, Abuse
and Fight Back with-Crime Statistics, 25 OKLA. L. 
REV. 239 (1972). 

See also Kamisar, When the Cops Were Not "Han d
cuffed, "N.Y. TIMES MAG., Nov. 7, 1965, reprinted in A. 
Ni ederhoffer & A. Blumberg, eds ., THE Al'>lBIVALENT 
FORCE: PERSPECTI\'ES ON THE POLICE 319. Hinsdale, 
Ill : Dryden Press, 2d ed . 1976; and in CRIME A.'ID 
CRIMINAL JUSTICE 46. Chicago: Quadrangle Books, D. 
Cressey ed. 1971. 

20. See 2 J . CRIM L. & CRIMINOLOGY at 107 (1911). 

-------- ----



million)."21 This history ought to ra ise some 
doubts about the alleged causal link be
tween the high rate of crime in America an d 
the exclusionary rule. 

• England and Wales have not experi
enced anything like the "revolution" in 
American crimin al procedure which began 
at leas t as early as th e 1961 Mapp case. 
Nevertheless, from 1955- 65 (a decade which 
happened to b e subjected to a most intensive 
study), the number of indictable offenses 
against the person in England and Wales 
increased 162 percent. 22 How do opponents 
of the exclusionary rule explain such in
creases in countries which did not suffer 
from the wounds the Warren Court suppos
edly inflicted upon America? 

• In the decade before Mapp, Maryland 
admitted illegally seized evidence in all fel
ony prosecutions; Virginia, in all cases. Dis
trict of Columbia police, on the other hand, 
were subject to both the exclusionary rule 
and the McNabb-Mallory rule, a rule which 
"hampered" no other police departm ent 
during this period .'23 Nevertheless, during 
this decade the felony rate per 100,000 pop
ulation increased much more in the three 
Virginia and Maryland suburbs of the Dis
trict (69 per cent) than in the District itself (a 
puny one per cent). 24 

• The predictions and descriptions of 
near-disas ter in California law enforcement 
which greeted the 1955 Cahan decision find 
precious little empirical support. The p er
centage of narcoti cs convicti ons did d rop 

21.See 10 J. CR1~1 L. & CRIMINOLOGY at 327 (19 19). 
22. F.H. McClintock and N.H . Avison, CRIME IN 

ENG LAND AND WALES 37 (1968). Of course, much of 
the stati sti cal increase in Brit ish crime may have been 
an increase in reported crime, not ac tual crime. But the 
same may be said for the stati stica l increase in Ameri
can cri me. 

23. Mallory v. United States, 354 U.S . 449 (1957), 
reaffirming McNabb v. United States , 318 U.S. 332 
(1943), excluded from federa l prosecutions all con fes
sions or admissions obtained during p rolonged pre
commitment de tention, regardless of whether they were 
"voluntarily" made, so far as the record showed. 

24. See Kam isar, Public Safety v. Individual Liber
ties: Some "Facts" and "Theories," 53 J. CRH,l L. C . & 
P.S . 171, 185 (1962). 

Duri ng thi s same <leca<le th e nationa l crime rate for 
the seven major offenses rose 66 per cen t an<l the overa ll 
nati onal cri me rate soa red 98 per cent. See id. at 184 & 
n . 100. 

almost 10 points (to 77 p er cent), but only 
possession cases were significantly affected. 
Meanwhile, both the rate of arrests and 
felony complaints filed for narcotics offens
es actually increased! Thus, in 1959- 60, 20 
per cent more persons were convicted of 
narcotics offenses in California superior 
courts th an in the record conviction percent
age years b efore Cahan. 25 

The overall felon y conviction rate was 
84.5 per cent for the three years b efore 
Cahan, 85.4 per cent for the Cahan year and 
86.4 per cent in the three years after Cahan 
(even including the low narcotic p ercentag
es).26 Conviction rates for murder, man
slaughter, felony assault, rape, robbery and 
burglary remained almost the same, though 
the number of convicted felon s rose steadi
ly .21 

The exclusionary rule, to be sure, does 
free some "guilty criminals" (as would an 
effective tort rem ed y that inhibited the po
lice from making illegal searches and sei
zures in the first place), but very ra rely are 
they robbers or murderers. Rath er they are 
"offenders caught in the everyday world 
of p olice initi ated vice and narcotics en
forcemen t ... " 

Though cri tics of the exclusionary rule some
times sound as though it constitutes th e m ain 
looph ole in the adm inis tra ti on of jus tice, the fact 
is tha t it is only a minor escap e route in a system 
that filte rs ou t far m ore offenders thro u gh police, 
prosecutorial, and judic ia l discretion than it tri es, 
convic ts and sen ten ces ... 

M oreover, the c riti cs' concentration on th e for
m al issue o f conviction tend s to overlook the very 
real sanctions th at a re imposed even on d e fend
ants w h o 'escape' via th e suppress ion of evidence 
[e.g., among the p oor, most suffe r at least several 
days of imprisonment, rega rdless of th e ultima te 
verdi ct; many lose the ir job s as a resu lt and h ave 
a hard time finding ano the r] . .. 

When one cons iders that m any convi c tion s in 
the courts th at d eal with large numbers of mo
tions to suppress often am ount to small fines, 
suspended sentences, and probation, the distinc
tion b e tween conviction and escape b ecomes 
even m o re blurred .28 

25. See Kamisar, On the Tactic.v of Police
Prosecution Oriented Critics of the Courts, 49 COR
NELL L.Q. 437, 463 (1964). 

26. Id. at 464. 
27. See Kam isar, supra n. 24 at 190. 
28. Critique, 69 Nw. U.L. REV. 740, 774- 76 (1975). 
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Guns and the exclusionary rule 

Judge Wilkey does advance what so far as I 
know is a new argument: that gun control 
will be totally ineffective "so long as the 
exclusionary rule hampers the police in en
forcing it." "Since [Ameri can] criminals 
know the difficulties of the police in making 
a valid search," he observes, "the criminals 
in America do carry guns," unlike criminals 
in England and other countries. 

Why, then, did so many crimin als carry 
guns in New York and more than 20 other 
states that admitted ill egally seized evidence 
until 1961? New York, for example, passed 
the Sullivan Act in 1911, making the owner
ship an d carrying of pistols subject to a 
police permit. But a Briti sh gun control 
expert said recently that, if we compare New 
York with London in the 10 years after 
passage of the Sullivan Act, we would prob
ably find 

that New York, with its strict con trols on the 
private ownership of pistols, suffered infinitely 
more from the crim inal use of firearms of all types 
than did London in a period when all firearms 
were freely availab le. 29 

Evidently, short of abolishing the exclu
sionary rule across the board, Judge Wilkey 
would welcome an amendment to the 
Fourth Amendment that read something like 
this: 

The guaranty against unreasonable search and 
seizure shall not be cons trued to bar from evi
dence in any criminal proceeding any dangerous 
weapon seized by a peace officer outside the 
curtilage of any dwelling house. 

It may be surprising, but the 1963 Michi
gan Constitution (as well as its predecessor) 
con tained just such a provision. Whenever it 
was challenged after Mapp, the Michigan 
Supreme Court managed to avoid invalidat
ing it by finding that the search in question 
had been reasonably conducted. 30 In the 

29. Colin Greenwood, FIREAR:SIS CONTROL: A 
STUDY OF ARMED CRIME AXD FIREARMS CONTROL IN 
ENGLAND AND WALES 3-4 (Introduction). London: 
Routledge & Kegan Paul Ltd., 1972. 

30. See Edward Wise, Criminal Law and Procedure, 
1971 Annual Surve y of Michigan Law, 17 WAYJ\E 
LREV. 381-83 (1971). 
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1966 Blessing case, only two of the seven 
state court justices said th e proviso violated 
the U.S. Constitution.3 1 Most state judges 
thought that, despite Mapp, the Blessing 
case had upheld the "anti-exclusionary" 
proviso32 ; as late as 1969, a unanimous 
panel of the court of appeals acted on this 
basis.33 • 

Thus, for nine years after Mapp the police 
of Michigan were free to search suspects for 
weapons for almost any reason. What hap
pened? In six years, starting in 1964, crim i
nal h om icides in Detroit more th an tri
pled, rising from 138 to 488.~4 Why? Judge 
(and former Detroit Poli ce Commissioner) 
George Edwards quotes the head of the 
Detroit Police Departm ent's Homicide Bu
reau: 

There are more homicides in the ci ty because 
there are more handguns in the city. The relation
ship is that clear. You can't go by the increase in 
[gun] registration either. The bulk of handguns 
used in violent crime are not registered.35 

The National Commission on the Causes 
and Prevention of Violence likewise deter
mined that handguns h ad caused the up
surge in crime: 

Between 1965 and 1968, homicides in Detroit 
commi tted with firearms increased 400 per cent 
while homicides committed with other weapons 
in creased only 30 per cent; firearm's robberies 
increased twice as fast as robberies committed 
without firearms. (These rates of increase are 
much higher than for the nation as a whole). 36 

31. People v. Blessing, 378 Mich. 51, 142 N.\V.2d 
709 (1966). See also Wise, Criminal Lau; and Eddence, 
1966 Annual Survey of Michigan Law, 13 WAY:>:E 
L.REV. 114, 133-36 (1966). 

32. See Wise, s upra n. 30 at 382-83. 
33. People v. Pennington, 17 Mich. App. 398, ]\;.W. 

2d (1969), rev'd 383 Mich. 611, N.W.2d (1970). 
34. See Ed"'ards, Comm entary: J\f11rder and Cun 

Control, 13 WAYNE L. REV. 1335, 1341 (1972). 
35. Id. at 1341. " [Al sample of 113 handguns confis

cated by police during shootings in the City of Detroit 
during 1968 showed that only 25 per cent of the 
confiscated weapons had been recorded previously in 
connection with a gun permit appli cati on." C. Newton 
and Franklin Zimring, Staff Report to the National 
Commission on the Causes and PreYenti on of Violence 
in America, FIREARMS AND VIOLENCE I:\' A~IERiCA:\' 
LIFE 51 (1969). 

36. NATIONAL C01L\IISSION OJ\ THE CAUSES AKD 
PREVEXTJON OF \'JOLENCE, TO ESTABLISH JUSTICE, 
To INSURE DmrESTIC TRA:\'QUILITY 171 (1969). 
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An undemonstrated connection 

The availability of handguns clearly in
creases crime rates, but do changes in the 
rules of evidence? Judge Wilkey hints dark
ly that there is a "connection" between 
America's high crime rate and its "unique" 
exclusionary rule. So far as I am aware, no 
one has been able to demonstrate such a 
connection on the basis of the annual Uni
form Crim e Reports or any other statistical 
data. In Michigan, for example, the rate of 
violent crime seems to have fluctuated with
out regard to the life and death of the state's 
"anti-exclusionary" proviso. 

From 1960- 64, the robbery rate increased 
only slightly in the Detroit Metropolitan 
Statistical Area but it quadrupled from 1964 
to 1970 (from 152.5 per 100,000 to 648.5). 37 

When the Michigan Supreme Court struck 
down the state's "anti-exclusionary" proviso 
in 1970,38 the robbery rate fell (to 470.3 per 
100,000 in 1973), climbed (to 604.2 in 1975), 
then dropped again (to 454.3 in 1977, the 
lowest it has been since the 196O's). 

From 1960- 64, the murder and nonnegli 
gent manslaughter rate remained almost the 
same in the Detroit area, but it rose extraor
dinarily the next six years (5.0 in 1964 to 
14.7 in 1970). In the next four years it 
continued to climb (but less sharply) to 20.2 
in 1974. Then it dropped to 14.1 in 1977, the 
lowest it has been since the 196O's. 

Finally, I must take issue with Judge 
Wilkey's case of the criminal who "pa
rade[s] in th e stree ts with a great bulge in his 
pocket or a submachine gun in a blanket 
under hi s arm," "laugh[ing] in the face of 
the officer who might wish to search him for 
it" (page 225). If American criminals "know 
the diffi cu lties of the police in making a 
valid search," as Judge Wilkey tells us, they 
know, too, that the exclusionary rule has 
"virtually no applicability" in "large areas 

37. All the data in thi s paragraph and th e next are 
based on the FBI UNIFORM GRIME REPORTS for th e 
years 1960 through 1977 (the lates t year available). 

The FBI reports crim e nationally, by region , by state 
and by "standard metropolitan statis tical area." The 
Detroit area includes five adjoining cou nties. From 
1960-1977, the statewide homicide and rubbery flu ctu
ations were cons isten t with the Detroit area's. 

38. Peop le v . Pennington, 383 Mich. 611, 178 N.W. 
2d 471 (1970). 

of police activity which do not result in 
criminal prosecutions"39 and that confisca
tion of weapons is one of them. 40 (The 
criminal might get back his blanket, but not 
the submachine gun) . 

Moreover, it is not at all clear that an 
offi cer who notices a "great bulge" in a 
person's pocket or, as in the recent Mimms 
case,41 a "large bulge" under· a person's 
sports jacket, lacks lawful authori_ty to con
duct a limited search for weapons. Indeed, 
Mimms seems to say that a policeman does 
have the authority under such circumstanc
es.42 Even if I am wrong, however, even if 
the Fourth Amendment does not permit an 
officer to make such a limited search for 
weapons, abolishing the exclusionary rule 
wouldn't change that. If an officer now lacks 
the lawful authority to conduct a "frisk" 
under these circumstances, he would still 
lack the lawful authority to do so if th e rule 
were abolished. This is a basic point, one 
that I shall focus on in the next section. 

A basic confusion 

In my earlier Judicature article, I pointed 
out how police and prosecutors have treated 
the exclusionary rule as if it were itself the 
guaranty against unreasonable search and 
seizure (which is one good reason for retain
ing the rule). At several places Judge 
Wilkey's article refl ects the same confusion. 

He complains, for example, th at if a search 
or frisk turns up a deadly weapon, that 
weapon cannot be used in evidence if the 
offi cer lacked the constitutionally required 
cause for making the search or frisk in the 
first place (page 224). But thi s is really an 
attack on the constitutional guaranty itself, 
not the exclusionary rule . Prohibiting the 
use of illegally seized evidence may b e poor 

39. Burger, C.J., dissen ting in Bivens v. Six Un
known Federal Narcotics Agents, 403 U.S. 388, 418 · 
(1971). 

40. See Jerom e Skolnick, JUSTICE WITHOUT TRIAL: 
LAW ENFORCEMENT IN DEMOCRATIC SOCIETY 220. 
London: John Wiley & Sons, 2d ed. 1975. Cf F . Miller, 
PROSECUTION: THE DECISION TO CHARGE A SUSPECT 
WITH A CRIM E 247-48 (confiscation of automobiles). 
Boston: Little, Brown & Co., F. Remington ed. 1969. 

41. Pennsylvan ia v. Mimms, 434 U.S. 106, 107 (1977) 
(per curiam). See also T erry v. Ohio, 392 U.S. 1 (1968). 

42. Pen nsylvania v. Mimms, 434 U.S. 106, 111-12 
(1977) ( per curiam). 
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"public relations" b ecause by then we know 
who the criminal is,43 but an after-the-fact 
prohibition 

prevents convictions in no greater degree than 
would effective prior direction to police to search 
only by legal means ... [T)he maintenance of 
exis ting standards by means of exclusion is not 
open to attack unl ess it can be· doubted whether 
the standards themselves are necessary. 44 

If we replace the exclusionary rule with 
"di sciplinary punishment and civil penal
ti es directly against the erring offi cer in
volved," as Judge Wilkey proposes (page 
231), and if th ese alternatives "would cer
tainly provide a far more effective deterrent 
than ... the exclusionary rule," as th e judge 
ass ures us (page 231), the weapon still 
would not b e brought in as eviden ce in the 
case he poses b ecau se th e offi cer wou ld not 
make the search or fri sk if he lacked the 
requisite cause to do so. 

Judge Wilkey points enviously to En
gland, where "the crim in als know that the 
police have a right to search them on the 
slightest suspicion, an d they know that if a 
weapon is found they will be prosecuted" 
(page 225, emph as is added). But what is the 
relevance of this point in an article discuss
ing the exclusionary rule and its alterna
tives? Abolishing the rule would not confer 
a right on our police to search "on the 
slightest suspicion"; it would not affect law
ful police practices in any way. Only a 
change in the substantive law of search and 
seizure can do that. (See the accompanying 
insert, "Liberalizing the law of search and 
seizure: a separate issue.") And replacing 
the exclusionary rule with a statutory reme
dy against the governm ent would not bring 
about an increase in unlawful police activity 
if the altern ative were equ ally effective
and Judge Wilkey expects it to be "a far 
more effective deterrent." 

I venture to say that Judge Wilkey has 

43. See]. Kap lan, CRI~!INAL JUSTICE 215-16. Mine
ola, New York: The F oundati on Press, 2d ed .. 1978. 

44. Note, 58 YALE L.J. 161-62 (1948). (Emphasis 
ad ded.) See also Paulsen, The Exclusionary Rule and 
Misconduct by the Police, 52 J. CRIM. L.C. & P.S. 
225-26, in POLICE POWER ASD l :XDl\ 'IDUAL FREEDOM 
87-88. Chicago: Aldine, Sowle ed. 1962. · 
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confused the content of the law of search 
seizure (which proponents of th e excl usion
ary rule n eed not, and have not always, 
d efended, as the accompanying insert 
shows) with the exclusionary rule-which 
"merely states the consequences of a breach 
of whatever principles might be adopted to 
control law enforcement officers."45 The 
confu sion was pointed out more than 50 
years ago by one who had the temerity 
to reply to the great Wigm ore's famous 
criticism of the rule. 46 Every student of 
the problem knows Wigmore's views on 
this subject, but very few are familiar 
with Connor Hall's reply. It is worth 
recalling: 

When it is proposed to secure the citi zen his 
constituti onal rights by the direct punishment of 
the violating offi cer, we must assume that the 
proposer is hones t, and that he wou ld have such 
consistent prosecution and such heavy punish
ment of the offending offi cer as would cause 
violations to cease and thus put a stop to the 
se izure of papers and other tangible evidence 
through unlawful search. 

If this , then, is to be the result, no evidence in 
any appreciable number of cases would be ob
tained through unlawful searches, and the result 
would be the same, so far as the conviction of 
criminals goes, as if th e constitutional right was 
enforced by a return of the evidence. 

Then why such anger in celestial breasts? Jus
tice can be rendered ineffi cient and the criminal 
classes coddled by the rule laid down in Weeks 
only upon the assumpti on that the officer will not 
be directly punished, but that the court will 
receive the fruits of his lawful acts, will do no 
more than denounce and threaten him with jail or 
the penitentiary and, at the same time, with its 
tongue in its cheek, give him to understand how 
fearful a thing it is to violate the Constitution. 
This has been the result previous to the rule 
adopted by the Supreme Court, and that is what 
the courts are asked to continue. 
... If punishment of the offi cer is effective to 
prevent unlawful searches, then equ ally by this is 
justi ce rendered ineffi cient and criminals cod
dled. It is only by viol ations that the great god 
Efficiency can thrive.47 

45. Paulsen, su p ra n. 44 , at 87. 
46. John Wigmore, Using Evidence Obta ined by Ille

gal Search and Sei::.11re, 8 A.B.A.J. 479 (1922). 
47. C. Hall, E vidence and the Fourth Amendment, 8 

A.B.A.J. 646 (1922). See also insert at p. 338, supra; 
Francis Allen, Th e ll'olf Case: Search an d Seizure, 
Federalism and th e Civil Liberties, 45 ILL. L. REV. 1, 
19-20; Paulsen, supra n. 4, at 88. 
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Waiting for alternatives 
Judge Wilkey makes plain his agreement 
with Chief Justice Burger that "the contin
ued ·existence of [the exclusionary rule] . . . 
inhibits the development of rational alterna
tives" and that "incentives for developing 
new procedures or remedies will remain 
minimal or nonexistent so long as the ex
clusionary rule is retained in its present 
form."48 

48. Stone v. Powell, 428 U.S. 465, 496, 500 (1976) 
(Bµrger, C.J., concurring). Earlier, the Chief Ju stice had 
balked at abandoning the exclusionary rule "until some 
meaningful alternative can be developed" because "a 
ffat overruling" of Weeks and Mapp might give law 
enforcement officials "the impression, however erro
neous, that all constitutional restraints on police had 
somehow been removed-that an open season on 'crim
inals' had been declared." Bivens v. Six Unknown 
Federal Narcotics Agents, 403 U.S. 388, 411, 420-21 
(1971) (dissenting). 

Thus, Judge Wilkey warns that "we will 
never have any alternative in operation until 
the rule is abolished. So long as we keep the 
rule, the police are not going to investigate 
and discipline their men, and thus sabotage 
prosecutions by invalidating the admissibil
ity of vital evidence . .. " (pages 217-18). He 
argues that Mapp "removed from the states 
both the incentive and the opportunity to 
deal with illegal search and seizure by 
means other than suppression" (page 227). 
And he concludes his first article with these 
words: 

[L]et us ... by abolishing the rule permit in the 
laboratories of our fifty-one jurisdictions the ex
perimentation with the various possible alterna
tives promising far more than the now discredit
ed exclusionary rule. 

:: • r. r ; Liberalizing the law of 
, .. ~~=search and seizure: a separate issue 

As Professor (now Dean) Monrad Paulsen 
has not'ed, and as his own writings illustrate, 
supporters of the exclusionary rule need not, 
and have not always, defended the content 
of the law of search and seizure. Thus, more 
than 20 years ago, Paulsen _maintained that 
in several respects the law of search and 
seizure was "too restrictive of police work 
and ought to be liberalized." 1 I share his 
view that if the substantive rules of search 
and seizure "make sense in the light of a 
policeman's task, we will be in a stronger 
position to insist that he obey them."2 

In the early 1960's, Professor Fred Inbau 
criticized the Court for handing down Mapp 
v. Ohio, warning state prosecutors "You'll 
experience some real jolts" if such federal 
doctrines as the ban against seizing items of 
"evidentiary value only" (first articulated in 
Couled v. United States, 255 U.S. 298, 309-
11 [1921)) "are applied to your own cases."3 

l. Paulsen, Safeguards in the Law of Search and 
Seizure, 52 Nw. U.L. REV. 65, 66 (19.57). 
· 2. Id. ' 

3. lnbau, Public Safety v. Individual Civil Liberties: 
The Prosecutor's Stand 53 J. CRIM. L.C. & P.S. 85, 87 
(1962) (keynote address at 1961 annual meeting of 
National District Attorney's Association). 

In my response, I said that the Couled rule 
· (which put objects of "evidentiary value 
only" beyond the reach of the police even 
wh~n · they act on the basis of "probable 
cause" or pursuant to an otherwise valid 
warrant) '.'is unsound and undesirable . . . 
[It] is wrong because it departs from the 
fundamental principles pervading search 
and seizure law."4 

If the Fourth Amendment had indeed 
carved out a "zone" that the police could 
never enter, abolition of the exclusionary 
rule, either across the board or along this 
particular front, would not have authorized 
the police to enter the zone. The proper 
response, if criticism of the Couled rule was 
valid (and it was), was not to overrule Mapp 
or Weeks but to abolish the Gouled rule-
which the Court subsequently did. 5 D 

,. -Y.K. 

4. Kamisar, Public Safety v. Individual Liberties: 
Som e "Facts" and "Theories," 53 J. CRIM. L.C. & P.S. 
171, 177 (1962). 

5. See Warden v. Hayden, 387 U.S. 294 (1967) (Bren
nan, J.) (Distinction between "mere evidence" and 
instrumentalities, fruits of crime or contraband flncls no 
support in Fourth Amendment). See also Berger v. New 
York, 388 U.S. 41, 44 & n. 2 (1967). 
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In light of our history, these comments 
(both the Chief Justice's and Judge 
Wilkey's) are simply baffling. First, the fear 
of "sabotaging" prosecutions has never in
hibited law enforcement administrators 
from disciplining officers for committing the 
"many unlawful searches of homes and au
tomobiles of innocent people which turn up 
nothing incriminating, in which no arrest is 
made, about which courts do nothing, and 
about which we never hear."49 

Second, both defenders of the rule and its 
critics recognize that 

there are large areas of police activity which do 
not result in criminal prosecutions [e.g., arrest 
or confiscation as a punitive sanction, (common 
in gambling and liquor law violations), ill egal 
detentions which do not result in the acquisi
tion of evidence, unnecessary destruction of 
property ]-hence the rule has virtually no appli
cability and no effect in such situations.50 

Whatever the reason for the failure to disci
pline officers for "mistakes" in these ''large 
areas of police activities," it cannot be the 
existence of the exclusionary rule. 

Finally, and most importantly, for many 
decades a majority of the states had no 
exclusionary rule but none of them devel
oped any meaningful alternative. Thirty-five 
years passed between the time the federal 
courts adopted the exclusionary rule and the_ 
time Wolf was decided in 1949, but none of 
the 31 states which still admitted illegally 
seized evidence51 had established an alter
native method of controlling the police. 
Twelve more years passed before Mapp im
posed the rule on the state courts, but none 
of the 24 states which still rejected the ex
clusionary rule52 had instituted an alternative 
remedy. This half-century of post-Weeks 
"freedom to experiment" did not produce 
any meaningful alternative to the exclu
sionary rule anywhere. 

49. Brinegar v . United States, 338 U.S. 160,181 (1949) 
(Jackson, J. , joined by Frankfurter and Murphy, ]J. 
dissenting) (self-styl ed prologue). But cf Jackson, J., in 
Irvine v. California, 347 U.S. 128, 135-37 (1954). · 

50. See note 39 supra and accompanying text. 
51. See Wolf v. Colorado, 338 U.S. 25, 29, 38 (1949). 
52. See Elkins v. United States, 364 U.S. 205, 224-25 

(1960). 
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Disparity between fact and theory 
Of course, few critics of the exclusionary 
rule have failed to suggest alternative reme
dies that might be devised or that warranted 
study. None of them has become a reality. 

In 1922, for example, Dean Wigmore 
maintained that "the natural way to do jus
tice" would be to enforce the Fourth 
Amendment directly "by sending for the 
high-handed, over-zealous marshal who had 
searched without a warrant, imposing a 30-
day imprisonment for his contempt of the 
Constitution, and then preceeding to affirm 
the sentence of the convicted criminal."53 

Nothing ever came of that proposal. Another 
critic of the rule suggested that a civi l rights 
office be established, independent of the 
regular prosecutor, "charged solely with the 
responsibility of investigating and prosecut
ing alleged violations of the Constitution by 
law-enforcement officials .54 Nothing came 
of that proposal either. 

Judge Wilkey recognizes that "policemen 
traditionally are not wealthy," but "[t]he 
government has a deep purse." Thus, as did 
Chief Justice Burger in his Bivens dissent,55 

Judge Wilkey proposes that in lieu of the 
exclusion of illegally seized evidence there 
be a statutory remedy against the govern
ment itself to afford meaningful compensa
tion and restitution for the victims of police 
illegality. Two leading commentators, Caleb 
Foote and Edward Barrett, Jr. made the 
same suggestion 20 years ago, 56 but none of 
the many states that admitted illegally 
seized evidence at the time seemed interest
ed in experimenting along these lines. 

Indeed, the need for, and the desirability 

53. Wigmore, supra n. 46, at 484. To the same effect 
is 8 Wigmore, EVIDENCE §2184, at 40 (3d ed. 1940). But 
see Hall, supra n. 47, at 647, doubting "whether the 
marshal would ever be compelled to live upon jail 
fare." 

54. Peterson, Restrictions in the Law of Sea rch a11d 
Seizure, 52 N. U.L.REV. 46, 62 (1957). The disadvantag
es of this proposal are discussed in Paulsen, supra n. 44, 
at 94. 

55. Biven vs. Six Unknown Federal Narcotics 
Agents, 403 U.S. 388,411, 422-23 (1971). 

56. Foote, Tort Remedies for Police Violations of 
Individual Rights, 39 MINN.L.REv. 493 (1955). Barrett, 
Exclusion of Evidence Obtain ed by Ill egal Searches-A. 
Comment on People vs. Cahan, 43 CALIF. L.REV. 565, 
592-95 (1955). 

_ __,..,.-,.-------------------



of, a statutory remedy against the govern
ment itself was pointed out at leas t as long 
ago as 1936. In a famou s article published 
that year, Jerome Hall noted that the pros
pects of satisfying a judgmen t against a 
police officer were so poor that the tort 
remedy in the books "collapses at its initial 
application to fact." Said H all: 

[W]here there is liab ility (as in the case of the · 
policeman), the fact of financial irresponsibi lity 
is operative and, presumably, conclusive; while, 
where financial responsibility exists (as in the 
case of a city), there is no liability.57 

"This disparity between theory and fact, 
between an empty shell of relief and sub
stantial compensation," observed Professor 
Hall-43 years ago-"could not remain un
noticed."58 

This disparity-no longer unnoticed, but 
still uncorrected- has troubled even the 
strongest critics of the rule. Thus, more than 
35 years ago, J .A.C. Grant suggested "imple
ment[ing]the law covering actions for tres
pass, even going so far as to hold the govern
ment liable in damages for the torts of its 
agen ts. 59 And, William Plumb, Jr., accompa
nied hi s powerful attack on the rule with a 
similar suggestion. 60 

Mapp's traumatic effects 
At th e tim e of Plumb's article, the admiss i
bility of ill egally-seized evidence had "once 
more become a burning ques tion in New 
York." 61 Delegates to the 1938 cons titution
al convention had defeated an effort to write 
the exclus ionary rule into the constitution, 
but only after a long and bitter debate.62 The 
battle th en moved to the legislature, where 
bills were pending to exclude illegally ob
tained, or at leas t illegally wiretapped, evi
dence. 63 

57. Jerome Hall, The Law of Arrest in Relation to 
Contemporary Social Problems, 3 U.CHI. L.REv. 345, 
346 (1936). 

58. Id. at 348. 
59. J .A.C. Grant, Search arid Seizure in Californ ia, 15 

So. CALIF. L.R Ev. 139, 154 (1942). 
60. William Plumb, Illegal Enforcement of the Law, 

24 CORNELL L. Q. 337, 387 (1939). 
61. I cl. at 349. 
62. l NEW YOI-IK CONSTITUTIONAL CONVENTION, 

Revisi:d Reco rd 358-594 (19.38). 
63. Plumb, supra n. 60, at 349 n. 40 and 357 n. 94 . 

Agains t this b ackground, Plumb offered a 
whole basketful of alternatives to the rule 64 

and he said the state legislature "should 
make a thorough study of the problem of 
devising effective direct rem edies [such as 
those he had outlined] to make the constitu
tional guarantee 'a real, not an empty bless 
ing.' " 65 But nothing happened. 

Otherwise why would a New York City 
Police Commissioner say of Mapp some 20 
years ia~er : 

I can think of no decision in recent times in the 
fi eld of law enforcement which had such a dra
mati c and traumatic effect as this . . . I was im
mediately caught up in the entire problem of 
reevaluating our procedures which had followed 
the Defore rule, and modifying, amending, and 
creating new policies and new instructions for 
the implementation of Mapp. The problems were 
manifold . [Supreme Court decisions such as 
Mapp] create tidal waves and earthquakes which 
require rebuilding of our institutions sometimes 
from their very foundations upward. Retraining 
sessions had to be held from the very top admin
istra tors down to each of the thousands of foot 
patrolmen ... 66 

In theory, D efore,67 which rejected the 
exclusionary rule in New York, had not 
expanded lawful police powers one iota. 
Nor, in th eory, had Mapp reduced these 
powers·. What was an illegal search before 
D ef ore was still an illegal search. What was 
an unlawful arrest before Mapp was still an 
unlawful arrest. 

The D efore rule, of · course, was based 
largely upon th e premise that New York did 
not need to adopt the exclusionary rule be
cause existing remedies were adequate to 
effectuate the guaranty against ill egal search 
and seizure. Cardozo said that: 

The officer might have been res isted[!], or sued 
for damages or even prosecuted for oppression. 
He was subject to removal or other di scipline at 
the hands of hi s superiors. 68 

Why, then, did Mapp have such a "dramat-

64. Id. at 387-389. 
65. Id. at 385. 
66. Murphy, Judicial Review of Police M ethods ira 

La w Enforcement: Th e Problem of Compliance by 
Police Departments, 44 TEXAS L.REV. 939, 941 (1966). 

67. P eop le v. D efore , 242 N.Y. 13, 19, 150 N.E. 585 
(1926), 

68. Id. at 586-587. 
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ic" an d "traumatic" effect? Why did it ne
cessitate " creating new policies?" What 
were the old policies like? Why did it neces
si tate retrain ing sessions from top to bot
tom? What was the old training like? What 
did the comm issioner mean when he said 
that before Mapp his department had "fol
lowed the Defore rule"? 

On behalf of the New York City Police Depart
ment as well as law enforcement in general, I 
state unequivocally that every effort was directed 
and is sti ll being directed at compli ance with and 

implementation of Mapp . .. s9 

Isn't it peculiar to talk about police " com 
pliance wi th" and "implementation of" a 
remedy for a vio lation of a body of law the 
police were supposed to be complying with 
an d implementing all along? Why did the 
police have to make such strenuous efforts to 
comply with Mapp unless they h ad not been 
complying with the Fourth Amendment? 

69. Murphy, supra n. 66, at 941. 

Are comparisons•with 
other countries meaningful? 

Though it may be tempting to think that th~ 
serious defects of our criminal justice sys
tem are the result of our failure to adopt 
European models of investigation and trial, 
it may be that the faults of our system are 

better explained by such factors as our ethnic and 
racial differences, the . traditional lawlessness of 
our people and our officials, and our insistence on 
using the criminal law to combat every form of 
socially disapproved conduct ... We can no 
more import our solutions -than we can export our 
problems.1 

Nevertheless, it is plain to Judge Wilkey 
that "one proof of the irrationality of the 
exclusionary rule is that no other civilized 
nation in the world has adopted it." "How 
do all the other civilized countries control 
their police?" he asks. "Why does the Unit
ed States, alone, rely on the irrational exclu-

. sionary rule?" 
In his reliance on comparisons with other 

countries to attack the exclusionary rule, 
Judge Wilkey parts company with the two 
academicians he has chiefly leaned on, 
Steven Schlesinger and Dallin Oaks. Schles
inger saw little point in making comparisons 
between Canada and the United States.2 He 
recognized that there may be no comparable 
need for the exclusionary rule in Canada 
(and Western European countries) for sever
al reasons: 

l. P. Johnson, Book Review, 87 YALE L.J. 406,410, 
414 (1977). 

2. S. Schlesinger, EXCLUSIONARY INJUSTICE: THE 
PROBLEM OF ILLEGALLY OBTAI~ED EVJDENCE 107 
(App. II). New York: Marcel Dekker, 1977. 
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• Their police "are simply better disci
plined than their American counterparts." 3 

• Canada's crime rate, "especially that of 
violent crime, is substantially less than that 
of the United States, thus putting less pres
sure on the police to deal with crimes by 
illegal methods."4 

• Canada's problem with crime is not 
exacerbated by the level of racial tension 
experienced in the United States."5 

Finally, Schlesinger noted, "it wou ld 
seem that these factors which differentiate 
the Canadian law enforcement situation 
from the American are likewise present in· 
the nations of Western Europe."6 

Legislatiye oversight 
Some 20 years ago, Justice Jackson suggest
ed another possible factor when he said: 

I have been repeatedly impressed with the speed 
and certainty with which the-slightest invasion of 
British individual freedom or minority rights by 
officials of the government is picked up in Parlia
ment, not merely by the opposition, but by the 
party in power, and made the subject of persistent 
questioning, criticism, and sometimes rebuke. 
There is no waiting on the theory that the judges 
will take care of it ... [T]o transgress the rights 
of the individual or the minority is bad politics. 
In the United States, I cannot say that this is so. 7 

3. Id. 
4. Id. at 107-08. 
5. Id. at 108. 
6. Id . 
7. R. Jackson, THE SUPREME COURT IN THE A~IERI

CAN SYSTEM OF GOVERNMENT 81-82. New York: Harp
er Torchbooks, 1963 (originally published in 1955 by 
Harvard University Press). 
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Flowing from the Maµp case is the i-ssue of 
defining probable cause to constitute a lawful 
arrest and subsequent search and seizure. 70 

Doesn't this issue flow from the Fourth 
Amendment itself? Isn't that what the 
Fourth Amendment is all about? 

The police reaction to Mapp demonstrates 

70. Id. at 943. For similar reaction to Mapp by other 
law enforcement officials, see Kamisar, On the Tactics 
of Police-Prosecutio11 Orie11ted Critics of the Courts, 49 
CORXELL L.Q. 436, 440--43 (1964). 

More recently, an American political sci
entist furnished examples of "zealous legis
lative oversight" of the police of Scotland, 
Sweden, West Germany and France, indi
cating that it is still "good politics" in many 
European countries to observe civil liber
ties.8 It was noted, too, that "[c]ivilians do 
not just oversee but actually run most Euro
pean police departments";9 that several Eu
ropean countries reserve hundreds of posi
tions for lawyers who are recruited directly 
into the upper ranks 10 ; that "European 
police departments place much more em
phasis on education" 11 ; and that some Euro
pean countries actually encourage com
plaints against police and, not infrequently, . 
sustain them .12 

Canada's differences 
How do other countries control their police 
without the exclusionary rule? At least with 
respect to Canada, Professor Oaks offers 
explicit answers, 13 but his answers do not 

8. Berkley, Europe and America: How the Police 
Work, THE NEW RUPUl:ILIC, Aug. 2, 1969, in A. Nieder• 
hoffer & A. Blumberg, eds., THE AMBIVALENT FORCE: 
PERSPECTIVES ON THE POLICE 51. Hindale, Ill : 
Dryden Press, 2d ed. 1976. 

9. Id. at 50. 
10. Id. at 49. 
11. Id. 
12. "German police departments set up special 

booths at public events, asking visitors to make com• 
plaints . The number of complail}ts against policemen 
in such cities as London and Berlin far exceeds the 
number fil ed against policemen in New York City . And 
a much higher ratio of complaints is sustained, nearly 
20 per cent in West Berlin." Id. at 51. 

the unsoundness of the underlying premise 
of Defore. Otherwise why, at a post-Mapp 
training session on the law of search and 
seizure, would Leonard Reisman, then the 
New York City Deputy Police Commission
er in charge of legal matters, comment: 

The Mapp case was a shock to us. We had to 
reorganize our thinking, frankly. Before this, no
body bothered to take out search warrants . Al
though the U.S. Constitution requires warrants in 
most cases, the U.S. Supreme Court had ruled 
[until 1961] that evidence obtained without a 

demonstrate the "irrationality" of the rule in 
the American setting. Rather, they indicate 
why Canada may not need an exclusionary 
rule, but why the United States still does. 

First, "police discipline is relatively 
common ... Second, police officers are oc
casionally prosecuted for criminal miscon
duct occurring in the course of their official 
duties." Oaks considers a third factor per
haps most important of all: " .. . an ag
grieved person's tort cause of acti~n against 
an offending police officer is a real rather 
than just a theoretical remedy ... " 

But he suggests that the difference is more 
than simply the remedies. "[P]olice are 
greatly concerned about obeying the rules 
and very sensitive to and quick to be influ
enced by judicial criticism of their conduct," 
he writes. And Canadian prosecutors play 
a different role from that of American prose
cutors. A prosecutor there "will sometimes 
exercise what he considers to be his teaching 
function with the police by refusing to intro
duce evidence that he considers to have 
been improperly obtained." Moreover, "Ca
nadian prosecutors are part of the Ministry 
of Justice, which has . .. command authori
ty over most of the police organizations ... " 
and channels by which to correct offensive 
practices. -Y.K. 

13. Oaks, Studying the Exclusionary Rule in Search 
and Seizure, 37 U. CHI. L. REV. 665, 702--03, 705-06 
(1970). Canada, of course, "has no written law compa
rable to the fourth amendment prohibition against 
unreasonable searches and seizures." Id. at 704. 

349 

,. 

: 

ll 

I 

I 
I 

I · 
i 
' 
I 
I 
,I 
I 

l 
' 

..._ ... -



.· 
f

', 

I 

i' ' 
i 
I· 

! 
l 
l 
i 
I 
I 

,;' .! 
-- i 

I 
I 

• 

warrant-illegally if you will-was admi ss ible in 
state courts . So the feeling was, why bother?71 

No incentive for change 
As I have already indicated, critics of the 
exclusionary rule have often made proposals 
for effectuating the Fourth Am endment by 
means oth er th an the exclu sionary rule- but 
almost always as a quid pro quo for rejecting 
or repealing the rule. Who h as ever h eard of 
a poli ce-prosecution spokesman urging- or 
a law enforcement group supporting-an 
effective "direct remedy" for ill egal searches 
and seizures in a jurisdiction which admit
ted ill egally seized evidence?72 Abandoning 
the exclusionary rule without waiting for a 
meaningful a lternative (as Judge Wilkey and 
Chief Justice Burger would h ave u s do) will 
not furnish an incentive for devising an 
alternative, but relieve w h atever pressure 
th ere now exists for d oing so. 

I spoke in my earli er article of the great 
symbolic value of the exclu sionary rule 
(pages 69-72, 83-84). Abolition of the exclu
sionary rule, after the long, bitter struggle to 
attain it, would be even more importan t as a 
symbol. 

During the 12-year reign of Wo lf, some 
state judges 

remained mindful of the cogent reasons for the 
admiss ion of illegally obtained evidence and 
clung to the fragile hope that the very brazenness 
of lawless police methods would b ring on effec
tive deterrents other than the exclusionary rule. 73 

Their hope proved to be in vain. Wolf es tab
li shed the "underlying constitutional doc
trine" that "the Federal C onstitution, by 
virtue of the Fourteenth Amendment, pro
hibits unreasonable searches and seizures 
by state officers"74 (th ough it did not require 
exclusion of the resulting evidence); Irvine 
warned that if the states "defaulted and 

71. N.Y. TIMES, Apri l 28, 1965, p . 50. 
72. Before the Cahan decision "[!Jaw enforcement 

groups preferred the ambiguity of seld om-litigated 
rules and h ad no real incentive to take th e risks in
volved in seeking legislative action. And there was little 
evidence that other groups wou ld take the inHiative to 
force the police to come before the legislature." Barrett, 
supra n . 56, at 592-595. 

73. T raynor, supra n. 2, at 324. 
74. Elkins v. United States, 364 U.S. 206, 213 (1960) 

(the Court, per Stewart, J., describing Wolf). 
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there were no d emo n strably effective deter
rents to unreasonable searches and seizures 
in li eu of the exclusionary rule, th e Supreme 
Court might yet decide that they h ad not 
compli ed with 'minimal stand ards' of due 
process."75 But n either Wolf nor Irvine stim
ulated a single state legisl ature or a single 
law enforcem ent agency to dem on strate that 
the problem could be h an dl ed in oth er ways. 

The disappointing 12 years b etween Wolf 
and Mapp give ad d ed weight to F rancis 
Allen's thoughtful comm entary on the Wolf 
case at the time it was h anded down: 

This deference to local authority revealed in the 
Wolf case stands in marked contrast to th e posi
tion of the court in other cases arising within the 
las t decade involving rights 'bas ic to a fr ee socie
ty.' It seems safe to assert that in no other area of 
civil liberties liti gation is th ere evidence that the 
court has construed the obligati ons of federalism 
to require so high a degree of judicial self
abnegation. 

. .. [I]n no other area in the civil liberti es has 
the court fe lt justified in trusting to public protest 
for protection of basic personal rights. Indeed, 
since the rights of privacy are usually asserted by 
those charged with crime and since the demands 
of effi cient law enforcement are so in sistent, it 
would seem that reliance on public opinion in 
these cases can be less justified than in alm ost any 
other . . . 76 

Now Judge Wilkey asks u s to believe that 
the resurrection of Wolf (and eviden tly the 
overruling of the 65-year-old Weeks case as 
well) wi ll permit "the laboratories of our 51 
jurisdictions" to produce m eaningful a lter
n atives to the exclusionary rule . (Again, see 
text following note 48). His ideological ally, 
Chief Justice Burger, is even more optimis
tic. He asks us to believe that a return to the 
pre-exclusionary rule days "wou ld inspire a 
surge of activity toward providing some 
kind of statutory remedy for persons injured 
by police mi stakes or misconduct." 77 

And to think that Judge Wi lkey (on page 
232) accuses def enders of the exclusionary 
rule of b eing " stubbornly blind to 65 years 
of experience"! D 

75. Traynor, supra n. 2, at 324. 
76. Allen, supra n . 47 at 11, 12-13. 
77. Stone v. Powell, 428 U.S. 465, 496, 501 (1976) 

(di ssenting). 
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A call for alternatives 
to the exclusionary rule: 
let Congress and 
the trial courts speak 
by Malcolm Richard Wilkey 

I n comparison with Professor Kamisar' s 
response to my criticisms of the exclu

sionary rule, my comments will b e brief. 
Essentially, I am content to rest on the 
affirmative case for reform stated in my 
original article. 

It is obvious, although h e does not specifi
cally say so, that Professor Kam isar chooses 
to defend hi s position on th e second of the 
two grounds which I posited as his inevita
ble choices . Thus, he does not claim that th e 
Fourth Amendment necessarily mandates 
the exclusionary rule; he says only th at, 
under the Constitution, we have a choice of 
methods to enforce the ban against unrea
sonable searches and seizures and that the 
exclusionary rule is th e b es t choice . 

If there is to be a choice, however, there 
must be grounds for a choice. Indisputably 
valid and convincing evidence cannot be 
excluded on whim, fancy, or unproven the
ory. The burden of proof is on those · like 
Professor Kamisar, who would exclude such 
evidence. No one, not even Professor Kam
isar, has come forward with such proof. 

Oaks' conclusion of 1970 is still uncontra-

[T]oday, more than fifty years after the exclusion
ary rule was adopted for the federal courts and 
almost a decade after it was imposed upon the 
state courts, there is still no convincing evidence 
to verify the actual premise of deterrence upon 
which the rule is based or to determine the limits 
of its effectiveness. 1 

At the same time, however, Oaks did refute 
Professor Kamisar: 

Kamisar is mere ly saying what the Supreme 
Court and a considerable number of scholars 
have sa id over and over again, that in the absence 
of any better alternative, we are willing to take 
the deterrent effect of the exclusionary rule solely 
on the basis of assumption. 

In sum, the rhetoric concerning the factual 
basis for the exclusionary rule amounts to no 
more than 'fig-leaf phrases used to cover naked 
ignoran ce.'2 

I submit that whateve r the merits of his 
second article in emphasizing the complexi
ties of the problem, Kamisar has not made a 
case for deliberately choosing the exclusion
ary rule over the avai lable alternatives. 

l. Oaks, Studyi11g the Exclusio11ary Rule i11 S earch 
and Seizure, 37 U. CHI. L. REV. 665,672 (1970). 

dieted: 2. Id. at 678. 
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Moving toward alternatives 

It is th e downplaying of available alterna
tives that I find most distressing in Professor 
Kamisar' s position. He argues that "for 
many decades a majority of the states h ad no 
exclusionary rule but none of them devel
oped any meaningful alternative" (page 346). 
He even dredges up an ancient dilemma
the policeman is li ab le but financially irre
sponsible while th e state or municipality has 
financial responsibility but no li ab ility. This 
ignores the great erosion in the law of sover
eign immunity which has occurred, and the 
capacity of Congress to speak effectively 
about it. 

I do not really know whether any "mean
ingful" alternative to th e exclusionary rule 
emerged in any of the states prior to Mapp, 
but I do suggest that, wherever we have 
been and w h erever we wan t to go, we .start 
from where we are now. I propose Congres
sional action to provide meaningful alterna
tives to the exclusionary rule. Congress 
could directly provide federal remedies, an d 
indirectly permit and encourage the states to 
provide the same or alternative remedies. In 
other words, the exclusionary rule cou ld be 
abolished now, condition ed on the enact
ment of acceptable alternatives . 

I would prefer to see the exclusionary rule 
abolish ed conditionally with alternatives 
provided simultaneously, but I urge aboli
tion in any case. I do so because the rule is 
pernicious in its present form, and I am 
confident that more attractive alternatives 
would speedily emerge. 

At the outset of my original article (pages 
217-218), I discussed the question of who 
should act first, the Supreme Court or Con
gress. If Congress seizes the initi ative, it 
cou ld simultaneously provide a federal al
ternative and cond ition abolition of th e rule 
in the states on their providing an equal 
remedy. If the Supreme Court acted first, I 
believe Congress would act speed ily to fill 
the gap with a federal remedy. 

Therefore, I respectfully suggest to Pro
fessor Kamisar that h e has not met the issue 
squarely: he has given us some history; 
quotations from almost everyone of promi
nence who has endorsed the rule; and some 
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crim e statisti cs whose current or past rele
vance is not imm ediately apparent. 3 But he 
h as not analyzed th e practical working of th e 
present exclusionary rule as compared to the 
excell ent possibilities for logical reform in
h erent in th e proposals I made . 

The multiple causes of crime 
and the empirical data 

In hi s discussions of th e cri me rate and the 
exclusionary rule an d guns an d the exclu
sionary rule, Professor Kamisar generally 
indi cates that I attribu te all crime, or all 
crime with h andguns, or all crime rate dif-

Congress could provide 
alternatives to the 

exclusionary rule and 
encourage the states 

to do the same. 

ferences, to th e presence or absence of the 
exclusionary rule. Such a position appears 
easy to refute by statistics, which necessarily 
embrace the effect of many factors. 

For example, it is no surprise to me that 
crime did not decrease in Michigan from 
1963 to 1970-a period in wh ich the state, in 
effect, aboli sh ed the exclusionary rule. The 
fact is th at crime increased every rchere dur
ing the turbul ent 60s, and no one could 
expect that aboli shing th e rule would give 
Michigan immunity from the nationwide 
epidemic. 

Actually, as Professor Karnisar quoted but 
failed to recognize, I referred to the "huge 
social cost ... of s treet crimes . . . which 
fl ourish in no small degree simply because 
of the exclusionary rule ... " (page 215). I 

3. On the pitfall s of statistics in this fi eld, see Oaks, 
s11µra n. 1, at 687- 89, 712- 16. 
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did not rule out other factors here, as I did 
not rule out other factors in the comparison 
of the United States and other countries. It 
may well be, as Chief Justice Burger has 
suggested, that the effect of the exclusionary 
rule is not readily susceptiable to empirical 
proof.4 But I submit that logically we all 
recognize that the effects of the exclusionary 
rule, by its presence or absence, must be 
there in some degree in the various ways that 
I have described them. The available empir
ical data tends strongly to support this idea, 5 

but obviously selective opposing arguments 
can be made. 

Even if abolishing the rule resulted in 
minimal effect on the number of illegal 
searches, and even if the presence or ab
sence of the rule has no discernible effect on 
the overall crime rate, is this an argument in 
support of an irrational system of freeing 
criminals from punishment? This is the 
most visible, undeniable effect of the exclu
sionary rule, and one which brings the entire 
system of justice into disrepute. 

Unreasonable searches-
the level of probable cause 

Whether Professor Kamisar's question
"Are we talking about the impact of th e 

4. Sec Bivens v. Six Unknown Named Agents of 
Federal Burea u of Narcotics, 403 U.S. 388,416 (1971) 
(Burger, C.J ., di ssenting). Cf. Oaks, Studying the Exclu
sio11ary Rule in Search and Seiz ure, 37 U. CHI. L. REV. 

665, 667 (1970) (available data in concl usive on proposi
tion that exclusionary rule di scourages illegal sea rches 
and seizures). 

5. My position is congruent with that se t forth in 
Oaks ' article, supra n. 1 at 755- 56. Recogniz ing the 
limitations of the available empirical data, he labelled 
his fin al secti on "Postscript" (not "Conclusion") and 
carefully stated: 

"This postscript draw s upon that ev idence, but it 
brushes past th e uncertainties ide ntifi ed in the discus
sion of the data and makes some assertion s that are not 
fully supported by it . What follows is an argument, not 
a co11clusion. The exclusionary rule should be abol
ished, but not quite yet. [It fails in] deterring illegal 
searches and seizures by the po lice .... [It] imposes 
excessive costs on the crimin al justi ce system ... 

"Despite these weaknesses and disadvantages, the 
exclusionary rule should not be abolished until there is 
something to take its place and perform its two essen
tial functi ons. [It] should be repl aced by an effective 
tort rnmedy ,,against the offending officer or his 
emplo}'er .... 

(Two politi ca l scientists-Bradley Canon am! Steven 
Schles inger-wi ll discuss empirical studies on the ef
fects of the exclmionary rule in judicature next month.) 

~---- - - ----- . --

exclusionary rule or the impact of the Fourth 
Amendment itself?" -reflects confusion in 
my mind or his, I leave to the reader. But by 
all ·means, let us try to set the matter straight. 
Professor Kamisar asserts, "Abolishing the 
rule wou ld not confer a right on our police to 
search 'on the slightest suspicion'-or affect 
lawful police practices in any way. Only a 
change in the substantive laws of search and 
seizure can do that." And, earlier, he main
tains th at I have made "really an attack on 
t}:i e constitutional guaranty itself, not the 
exclusionary rule." 

I thought I had made it perfectly clear 
(page 224, note 2) in "How the exclusionary 
rule hampers gun control" that there were 
two separate issues: (I) the exclusionary rule 
as an enforcement tool for the Fourth 
Amendment, and (2) the standard of proba
ble cause for a valid search and seizure. As I 
said in that footnote, 

I am not suggesting that abolishing the rule will 
result in a whol esale abandonment of any stan
dard of probable cause for a valid search . Not at 
all. The standard of probable cause required is a 
totally differen t issue, one that I do not specifical
ly address in this article. 

I went on to explain why, even without a 
change in th e standard of probable cause, 
but after the abolition of the exclusionary 
rule, we may expect fewer illegal searches 
but more successful prosecutions. 

But since Professor Kamisa r has raised the 
second issue by implying that I included it 
in the one which I addressed, I must ask: 
what is the "constitutional guaranty itself"? 
(which I have not attacked, but rather, seek 
to implement more effectively). That guar
anty is "the right of the peopl e to be secure 
... against unreasonable searches and sei
zures." What makes a search unreasonable is 
the absence of sufficient probable cause to 
justify the search. Therefore, the level of 
probable cause required determines the p er
missible conduct of the police. 

I made and make no effort to cite literally 
hundreds of cases in which the standard of 
probab le cause required by the courts, par
ticularly the appe llate courts, was so high 
and unreasonable as to appear absurd, silly, 
and fatuous to layman and lawyer alike. I do 
not make that effort b ecause I am firmly 
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convinced that, whatever standard of proba
ble cause is employed, the exclusionary rule 
is both an ineffective and pernicious remedy 
for any violation of the constitutional right, 
no matter how d efined. 

The need for a new standard 
Having taken the time to make this di choto
my of is sues c lear, I want to emphasize that 
the definition of "unreasonable searches and 
seizures" is- nowhere found in th e Constitu
tion . It has been a matter for th e courts to 
decide, and it could be a matter for Con
gress . I go back to former Soli citor General 
Griswold's principle on seeking certiorari: 
"If the police officer acted decen tly, and if 
he did what you would expect a good, care
ful, con scientious police officer to do under 

Comparisons with other countries 

the circumstances, th en he should he sup
ported."6 

Dean Griswold did not assert, and neither 
do I, th at this wou ld be su ffici ent for a 
judi<.:ial standard, but it surely is not beyond 
the realm of possibility for Congress to 
define a standard of reasonable search and 
seizure, i.e ., the level of probable cause 
required, in terms which would meet more 
common sense standards than what we find 
in many appellate decisions. Such a defini
tion by Congress of what is a reasonable and 
an unreasonable search and seizure might be 
buttressed in the legis lative hi story by a 
recital of some representative cases which 

6. Erwin N. Criswolrl, SEARCH AND SEIZURE: A 
DILE.\l~1A OF THE SUPRE~JE COURT (1975). I ci ted 
Griswold in my firs t arti cle at 219 n. 9. 

Why is everyone out of step 
except my Uncle Sam? 

In his effort to validate the unique American 
rule by the uniqueness of America, Profes
sor Kamisar inadvertently gives the reforms 
I advocate a strong push forward . Far from 
parting company with Professors Schlesin
ger and Oaks, I can certainly agree "that 
there may be no comparable need for . the 
exclusionary rule in Canada and Western 
European countries ." The fundam ental 
question is why. 

I would say that any "need" for the exclu
sionary rule arises b ecause of our failure 
intelligently and vigorously to pursue other 
methods of enforcing the Fourth Amend
ment to protect the privacy of individuals 
and to control the police. That "need" arises 
in the same way the need for sleeping pills 
frequently arises-the neglect of proper ex
ercise, a moderate diet, and regular hours of 
work, eating, and sleeping-and the rule is 
about as ineffective and h abit-forming as 
those pills. 

In regard to Canada, Kamisar repeats 
Oaks' answer to my question: "How do 
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other countries manage to control their po
lice without relying on the exclusionary 
rule?". Oaks' answer-which Kamisar 
quotes in his article and which I discuss 
b elow-reinforces the very points I made in 
my article. Kamisar underlines "the Ameri
can setting" as b eing different. He is right. 
But why is it different? One vital reason is 
that Canada never went the route of the 
exclusionary rule. It has relied on other 
methods of controlling police and protecting 
the privacy of individuals-precisely the 
methods I advocated in my article. 

• Canada pursues poli ce discipline seri
ously, as Kam1sar says. Police discipline will 
never be pursued seriously in the United 
States so long as disciplining offi cers for 
infractions will inevitably prove the Fourth 
Amendment violation and bar the use of the 
evidence in a prosecution. (See pages 226-
227 of my first article). 

• Canada prosecutes police officers for 
criminal misconduct, as Kamisar notes. This 
is exactly what I propose should happen, not 
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have required utterly absurd levels of proba
ble cause and which no longer could be 
considered as governing precedent in light 
of the new statutory standard. In determ in
ing such a statutory standard of "reason
ableness," which is always Congress's 
prerogative, Congress might look at our 
own experience and mores as well as the 
standards of probable cause for search and 
seizure used in other c ivilized nations with 
cultures similar to our own. 

As the Court said only a few years ago, "It 
is clear, of course, that no Act of Congress 
can authorize a violation of the Constitu
tion. 7 It is equally apparent that Congress 
may, in the first instance, describe for pur-

7. Almeida Sanchez v. United States, 413 U.S . 266, 
272 (1973). 

occasionally but every time, with the pun
ishment .meted out to equate with the seri
ousness of the offense '(pages 230-32). 

• Canada makes an aggrieved person's 
tort cause of action a real remedy, not a 
theore tical on e, as Karnisar writes. This is 
exactly what I advocate (page 231). 

• Canad ian prosecutors are p ar t of the 
Ministry of Justice, which exercises direct 
com mand authori ty over most of the police 
organizations, as Kam isar tells us. Again, as 
I pointed out before (page 220), this illus
trates the total illogic of an exclusionary rule 
in the United States where the "punish
ment'' of excluding the evidence really af
fects the prosecutor, not the police offi cer or 
his own separate command organization. 
Obvious ly, it would be more logical to em
ploy the exclusionary rule in Canada, where 
the exclusion of evidence theore tically 
might have an impact on the command orga
nization which contro ls b oth the prosecutor 
and the police. 

All in all, while granting whatever hi stori
cal and ethnic differences there are between 
Canada (and the other British Common
wealth countries) and the United Sta tes, the 
differences in this area of law enforcement 
basically result from our h aving chosen 
methods of enforcement different from Can
ada and th e rest of the civilized world. D 

-M.R.W. 

poses of law enforcement such things as 
what may give rise to "probable cause" and 
when a warrant may b e dispensed with. 8 

Statutory ch aracterizati ons of constitutional 
provisions will be subject to judicial review, 
of course, to assure harmony with the ju
dicial unders tanding of the constitutional 
requiremen ts, but a prior legislative deter
minati on might appropriately inform the 
content of such open-ended language as 
"unreasonable" and "probable cause."9 

Let me emphasize, though, that this re
view of the standard of reasonableness, i.e., 
the requi site level of probable cause, should 
not be made, if at all, until after we have 
abolished the exclusionary rule and gained 
some experience with alternative methods of 
protecting the privacy of individuals and 
controlling the police. What is "reasonab1e" 
is always a fun ction of p as t experience ap
plied to presen t time, place, and circum
stances. We need to see how the police 
opera te under a new di spensati.on and how 
the courts construe "probable cause" with
out th e overhanging distortion of th e exclu
sionary rule threa ten ing to free undeniably 
guilty criminals. Only then can we, if need 
be, evaluate the standard of reasonableness 
and probab le cause. 

Making hypocrites of judges 
The suggestion for a possible later examina
tion of the level of probab le cause to consti
tute a reasonab le search and seizure is, as I 
have painfully tried to make clear, an issue 
separa te an d d is tinct from retaining or abol
ishing th e exclusionary rule itself. But, 
while adding to th oughts for reform previ
ously expressed, I should convey the first 
reaction I received to my original artic:le. A 
state court judge whom I have never met 
called to say that, although he agreed com
pletely w ith me, I had overlooked one most 
salient vice of the exclusionary rule-that 
not only the police but also the judges are 

8 . See 18 U .S.C. §2518(7) (authorizing warrantless 
wiretaps in specific circums tances). 

9. Cf. Marshall v. Barlow 's, Inc., 46 U.S.L.W. 4483, 
4486 (U.S. 23 May 1978) (probable cause to conduct an 
admini strative search may be based on a showing that 
"reasonable legislative or adm inis tra ti ve standards for 
conducting an ... inspection are satisfi ed with respect 
to a particu lar [es tab li sh ment)."). 
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corrupted by the exclusionary rule. Another 
state court trial judge made this same point 
in a letter. 

Time and time again, we are told, trial 
judges are blatantly hypocritical in constru
ing the Fourth Amendment's definition of 
an unreasonable search and seizure because 
they know full well that the illogical penalty 
of total exclusion of evidence is damaging to 
the cause of justice. If the evidence were to 
be admitted anyway, the trial judge would 
not h esitate to point out the errors of the 
police, and if penalties were authorized, to 
impose such penalties on the erring officer. 
But he does not do it because, conscious of 
the safety and welfare of the community, 
and sharing a very righteous indignation 
against a proven law violator, the trial judge 
thinks the criminal should not escape un
punished. 

' ... 

It is an illogical 
penalty to exclude the 

evidence totally, 
and it is damaging 

to the cause of justice. 

Not only is this a corruptive influence on 
trial judges, and an unnecessary burden on 
the appellate court to correct these error~, 
but it demonstrates that the number of ille
gal searches, accurately analyzed, is greater 
than those recorded in the case books. If the 
disproportionate penalty of exclusion and 
bar to prosecution were not the inevitable 
result of declaring that the police had erred, 
trial judges would have no motive to call 
it other than it is, and the police would 
be criticized-we hope contructively-more 
than they are now. Abolishing the exclusion
ary rule as a penalty would make possible a 
truer measurement of the short-comings of 
the police, and the proper measures could be 
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taken to correct them . 
That trial judges do misconstrue the 

Fourth Amendment and fudge the standards 
of probable cause, all in what they consider 
to be the overall good of justice and the 
community, I have no doubt. It is regretta
ble, and we should rid ourselves of this 
hypocrisy. The only way to do so is to get rid 
of the exclusionary rule an d its baneful 
influence, and to set up a system which will 
perm it the courts to deal honestly and separ
ately with both the criminal and the police. 

Polling the trial judges 
My first caller about the original article 
claimed that "90 per cent of the judges 
would agree with you, too." I don't know if 
his estimate is correct-it would appear a 
polite, if hopeful, exaggeration-but I 
would expect and hope that a majority of 
judges would find th emse lves in general 
agreement with my views. In any case, I 
think we should find out-not what judges 
think about my views, but what judges think 
about the exclusionary rule. 

Reliable empirical data is very hard to 
come by, and, indeed, final conclusions on 
empirical data may be logically impossible. 
Therefore, informed opinion assumes great
er importance, and the most reliable opin
ions as to the efficacy and desirability 
of the exclusionary rule would be those of 
state and federal trial judges. The Federal 
Judicial Center, the National Center for 
State Courts or some other impartial re
search body should seek the views of each 
and every trial judge of general jurisdiction 
about the exclusionary rule, its impact, its 
applicability, its merits and demerits, its 
retention or abolition, and the viable alter
natives of enforcing the Fourth Amendment. 

While the views of academicians, police 
commissioners, appellate judges and laymen 
are entitled to respect, I know of no body of 
Americans more qualified to define and de
scribe the role of the exclusionary rule in the 
administration of justice in our country than 
trial judges. They apply it and live with it 
day by day. They must know intimately the 
good and the bad features of the exclusion
ary rule as it exists in reality, not theory. 
They should be consulted. D 




