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LEGISLATING A REMEDY FOR THE 
FOURTH AMENDMENT 

ANDALL R. RADER 

INTRODUCTION 

"The right of the people to be secure . . . against unreasonable 
searches and seizures" was established by ratification of the Bill of Rights 
in. 1789. Selecting and implementing an efficacious means to enforce this 
fundamental guarantee has spawned much complex litigation and volumi­
nous legal commentary over the last several decades.1 This enormous so­
cietal and judicial debate began in 1914 when the United States Supreme 
Court first enunciated the exclusionary rule or the supression doctrine/' 
This means of enforcing the fourth amendment bars from a judicial pro­
ceeding any evidence determined to have been ~ed as a result of a 
search that violated the constitutional reasonabl~dard. 

From its inception, the suppression doctrine has been the focal point 
of controversy. In addition to the countless close court decisions, legal 
writings, and verbal debates in Congress and elsewhere the magnitude of 
this controversy is also manifested by the numerous legislative proposals 
to limit the rule or replace it with an alternative enforcement device for 
the fourth amendment. In the current 97th Congress, twelve bills have 
been proposed with this objective. a Even as recently as September 13, 
1982, the President of the United States explained his reasons for propos­
ing a bill to "reform the exclusionary rule to prevent suppression of evi­
dence . . . . Although the argument for retaining the exclusionary rule in 
any form is, at best, tenuous, this proposal eliminates applications of the 

1. At the outset of recent hearings on proposals to alter or replace the exclusionary rule, 
Chairman Charles McC. Mathias, Jr., noted that "the exclusionary rule has aroused great 
controversy from the very beginning." Hearings on S. 101, S. 751, and S. 1995 Before the 
Subcomm. on Criminal Law of the Senate Comm. on the Judiciary, 97th Cong., 1st and 2nd 
Sess. 1 (1981, 1982) [hereinafter cited as Hearings) . Justice Blackmun, speaking for the Su­
preme Court, in United States v. Janis, 428 U.S. 433, 446 (1976), characterized the debate 
over the rule as "a warm one." Professor Wayne LaFave's treatise on the fourth amend­
ment, itself a testament to the amount of controversy, notes that the fourth amendment has 
probably been litigated more than any other provision in the Bill of Rights. 1 W. LAFAVE, A 
TREATISE ON THE FOURTH AMENDMENT, at v, (1978). ProfeBSor Yale Kamisar, testifying before 
the Crime Subcommittee, alluded to Justice Douglas's remark in Mapp v. Ohio, 367 U.S. 
643, 670 (1961), that the rule had created a "storm of constitutional controversy" to make 
the point that the storm has "not only intensified-but engulfed the Fourth Amendment 
exclusionary rule itself." Hearings, supra at 465. 

2. Weeks v. United States, 232 U.S. 383 (1914). 
3. See infra notes 130-158 and accompanying text. 

585 



586 SOUTH TEXAS LAW JOURNAL 

rule in those cases in which it most clearly has no deterrent effect."' 
This :nationwide debate that has now spanned several decades fea­

tures many commentators who contend that the suppression doctrine has 
its "origin in the Constitution." For this reason, they contend that Con­
gress could not by a majority vote of each house amend or abolish the 
rule, but would be required to comply with the terms of article V of our 
nation's founding document to effect any alteration in the exclusionary 
rule. 11 Eve111 some of the rule's foremost critics hesitate to replace it "as 
long as it remains a constitutional requirement."' To the contrary, other 
notable commentators consider it well established that the exclusionary 
rule is a jiudge-made "choice of remedies"7 subject clearly to a different 
choice by Congress. This controversy over the origins of the suppression 
doctrine ie1 the central issue that colors nearly every other aspect of the 
debate over the merits of the doctrine or proposed alterations or 
alternative,s. 

BeforEi proceeding to address the various pending bills, this analysis 
will exami111e the authority of Congress to choose a different remedy for a 
violation of the fourtfi,imlendment. Following that discussion, this analy­
sis will set forth criteria to weigh the relative merits of the bills to amend 
or abolish the suppression doctrine and will apply those criteria to the 
legislation presently before Congress. 

THE EXPRESS LANGUAGE OF THE FOURTH AMENDMENT 

The wording of the fourth amendment alone does not suggest any 
particular way of punishing those who conduct an illegal search or repair-

4. 128 Co1~0. REc. S.11338 (daily ed. Sept. 13, 1982). 
5. Hearings, supra note 1, at 20 (Mr. Stephen H. Sachs, Attorney General of Maryland, 

maintains the, rule is "of constitutional dimension."), at 79 (Professor William Greenhalgh, 
representing the American Bar Association, claims the rule is "constitutional in origin."), at 
159 (Professor Leon Friedman, representing the American Civil Liberties Union, argued 
that only an amendment to the Constitution could change the remedy), at 326 (Professor 
Wayne R. LaFave endorses the constitutional constructions given the rule by Sachs and 
Greenhalgh), at 465 (Professor Yale Kamisar passionately defends the notion that the rule 
is required by the fourth amendment). 

6. Oaks, Studying the Exclusionary Rule in Search and Seizure, 37 U. CHI. L. REV. 665, 
753 (1970) [h,,reinafter cited as Oaks]. 

7. Hearings, supra note 1 at 3 (Mr. Lowell Jensen, Assistant Attorney General of the 
United States, contends the rule is a "judicially declared rule of law"), at 54 (Professor 
Steven Schlesinger notes that the rule is grounded in policy, not the constitution), at 119 
(Mr. Frank Carrington, Executive Director of Crime Victims Legal Advisory Institute, com­
ments on malleability of rule), at 124 (Mr. George Nicholson, Senior Assistant Attorney 
General, California Department of Justice, notes that the constitution creates no exclusion­
ary rule), at 214 (Mr. Jim Smith, Attorney General of Florida, urges the Committee to adopt 
legislation to c:hange this "procedural safeguard"), at 326 (Professor Robert Blakey finds no 
reason to beliove the rule mandated by the constitution), at 748 (Judge Malcolm R. Wilkey 
maintains that the exclusionary rule is not required by the constitution and no supreme 
court has eve1· said so). 
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ing damage done to the victims of the search. The fifty-eight words of the 
amendment quite obviously state no rule of evidence requiring suppres­
sion of improperly seized evidence. In fact, the exclusionary rule was not 
applied as a tenet of federal criminal procedure until 123 years after the 
fourth amendment was ratified.' Another forty-seven years transpired 
before the policy was declared mandatory in state courts as a requirement 
of the fourteenth amendment.• This does not mean, however, that the 
authors of the fourth amendment gave no thought to devices to make the 
prohibition against "unreasonable searches" effective. The fourth amend­
ment's relatively lengthy discussion of an appropriate warrant procedure 
suggests that the prohibition against "unreasonable searches" was to be 
primarily carried out by a strict advance clearance procedure involving 
the judiciary. 

The fourth amendment expressly creates a "right of the people to be 
secure in their persons, houses, papers, and effects, against unreasonable 
searches and seizures." The amendment, by its terms, does not guarantee 
a universal security of privacy right, rather it protects against "unreason­
able searches and seizures." Therefore the amendment is primarily di­
rected against improper law enforcement conduct and becomes operative 
following a "search" or "seizure," typically in a criminal case, which is 
challenged as "unreasonable." The only express constitutional guidance 
concerning a means to "make live" the prohibition against "unreasonable 
searches" is found in the second clause of the amendment: "and no war­
rants shall issue but upon probable cause, supported by Oath or affirma­
tion, and particularly describing the place to be searched and the persons 
or things to be seized." 

These two explicit clauses leave little doubt that the First Congress 
and the ratifying states of 1789 devoted their primary legislative atten­
tion to devising a limited and specific warrant procedure. Beyond the lim­
itations on warrants, the authors of the amendment did not state any 
means to avoid "unreasonable searches and seizures." The intent of the 
First Congress is particularly clear from the proceedings that developed 
the fourth amendment's language. Following President Washington's call 
for a bill of rights in his First Inaugural Address,10 James Madison pre­
pared nine proposals to serve as a starting point for congressional consid­
eration. His "unreasonable search" provision was largely patterned after 
the Massachusetts Declaration of Rights. The eighth clause of his fourth 
proposal stated that the "right of the people to be secured in their per­
sons, their houses, their papers, and their other property from unreson­
able searches . . . shall not· be violated by warrants issued without proba­
ble cause. . . . "11 Madison's intent in his initial version was to set clear 

8. Weeks, 232 U.S. at 383. 
9. Mapp, 367 U.S. at 643. 
10. Inaugural Addresses of the Presidents 3 (Washington, 1961). 
11. Annals of Cong. , 1st Cong. 1st Sess. 452 [hereinafter cited as Annals]. 
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limits on search warrants. In the words of Professor Nelson B. Lasson, 
whose 15:3-page work is still among the most authoritative expositions of 
the origins of the fourth amendment, these initial drafts were "a one bar­
relled affair, directed apparently only to the essentials of a valid 
warrant." 11 

Madison's proposals were referred to a Committee of Eleven com­
prised of one representative from each state.18 This Committee reported 
to the House a slightly altered version of the proposal that deleted all 
mention of "unreasonable searches and seizures." This deletion placed 
even more emphasis on the warrant procedure to prevent arbitrary intru­
sions by 1~overnment officials. On August 17, the House considered the 
forty-eight word version of what was to become the fourth amendment. 
Three Co1ngressmen participated in that very brief debate. 

Mr. Gerry spoke first and noted a "mistake in the wording" that 
seemed to, imply that the people could be "secured" in their houses. The 
Committee of the Whole House immediately changed "secured~' to "se­
cure. "14 At that point, Mr. Benson of New York objected to the exclusive 
emphasis on warrants. He thought the language of the amendment was 
"good as far as it went, but ... was not sufficient." Accordingly, he 
moved to separate the "right of the people to be secure" from the warrant 
provisions. by substituting "and no warrant shall issue" for "by warrants 
issuing." The Annals report that this lost "by a considerable majority.ma 
By this action, the House of Representatives voted unambiguously to 
thrust well'rant procedures as the exclusive constitutional protection 
against unreasonable searches. 

On Saturday, August 22, three members of the House were commis­
sioned to "arrange the amendments" made by the House to the original 
propositions and report them to the House. 111 Mr. Benson of New York, 
whose amtmdment giving life to a "right to be secure" independent of the 
warrant process had been defeated a week earlier, was one of the three. 
When Mr .. Benson made the report on behalf of the Committee of Three 
the following Monday, the language severing the right from the warrant 
procedure was in the report in the very form that Benson had proposed 
and the House had rejected. The House approved this Benson Committee 
version. 

The irecords of the First Congress do not indicate whether this alter­
ation was the product of a compromise occuring away from the floor of 
the House or whether it was simply not noticed as a different proposition 

12. LASSON, THE HISTORY AND DEVELOPMENT OF THE FOURTH AMENDMENT TO THE UNITED 
STATES CONSTITUTION, 103 (1937) [hereinafter cited as LAssoN]. 

13. Annals, supra note 11, at 690. 
14. Id. at 754. 
15. Id. 
16. Id. at 778. The three members were Benson of New York, Sherman of Connecticut, 

and Sedgwiclli: of Massachusetts. 

• 
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than that approved earlier in debate. It is probably safe to say, however, 
that Benson, whose defeated House amendment reappeared, and 
Sedgwick of Massachusetts, (the Massachusetts Declaration of Rights 
also severed the unreasonable search and warrant provisions)17 were the 
two of the committee's three members, who greatly influenced the final 
version of the report. In any event the Senate approved the proposal in 
the same altered form that had passed the House, and later the House 
again approved the language. Finally the amendment was ratified by the 
states. This interesting tidbit of First Congress history is not offered to 
show that Congress conclusively intended to link or sever the two clauses 
of the fourth amendment, but to shed light on the thinking of the authors 
of the amendment with regard to prevention of "unreasonable searches." 
As reported by the Committee of Eleven, the amendment mentioned "un­
reasonable searches" merely to explain the reason for setting specific re­
quirements for the issuance of warrants. Mr. Benson's plea that this was 
not "sufficient" was defeated by the House. At one time, the House felt 
that limiting the issuance of warrants was sufficient to protect against 
improper searches.18 Although this House vote is not conclusive about the 
meaning of the final language of the fourth amendment, it does provide 
insight into the means of deterring unreasonable searches contemplated 
by the First Congress. 

As approved by Congress and the states, however, the fourth amend­
ment clearly contains two clauses which are ambiguously related. The 
ambiguous conjunction of the "unreasonable searches" and warrant 
clauses has resulted in considerable litigation, particularly in the instance 
of warrantless searches. If the two clauses are inextricably linked, then 
they must be read together to mean that searches are "reasonable" and 
permitted only when conducted pursuant to the warrant requirements of 
the second clause. If the two clauses are freestanding and independent, 
then some searches could be "reasonable" in the absence of a warrant, 
and conversely, some searches could be "unreasonable" and prohibited 
even though conducted pursuant to a proper warrant.1

• Under the free­
standing alternative, however, any search under warrant would be re­
quired to comply with the second clause. 

While warrantless searches in conjunction with arrests were undenia­
bly permissible under English and colonial common law, the scope of such 

17. See infra note 41 and accompanying text. 
18. LASSON, supra note 12, at 101-105. LANDYNSKI, SEARCH AND SEIZURE AND THE Su­

PREME COURT, 41-42 (1966) [hereinafter cited ae LANDYNSKI]. 
19. Although an unusual reading of the fourth amendment, this interpretation of the 

amendment making some searches under warrant unreasonable has been given effect in 
some United States Supreme Court caees, although for reasons unrelated to the direct read­
ing of the fourth amendment. Boyd v. United States, 116 U.S. 616 (1886); Gouled v. United 
States, 255 U.S. 298 (1921), overruled by Warden v. Hayden, 387 U.S. 294 (1967), but see 
page 303 which explicitly reserves the question whether some items of "evidential value" 
may, by their nature, never be the object of a reasonable search. 
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searches under the fourth amendment has been hotly contested.10 The 
United States Supreme Court has struggled to set a standard for "reason­
ableness" in these cases. In the last decade, however, the Court has re­
turned to an emphasis upon securing a warrant in advance of a search 
"whenever practicable. "11 

· In co111clusion, the express provisions of the fourth amendment pro­
vide direct support for only a few conclusions about enforcement of its 
standards for searches. The only express device for preventing "unreason.: 
able searches" is the warrant clause. Hence, the words of the fourth 
amendmenit do not suggest that the suppression doctrine deserves equal 
status with article I creating the Congress, article III creating the federal 
judiciary or the Bill of Rights for that matter. Each of these explicit por­
tions of th1~ Constitution can be altered only by the procedure set forth in 
article V. 1rhe language of the fourth amendment simply does not provide 
support for the notion that the suppression doctrine deserves the same 
legal stat\lis and respect reserved for articles I through VII and the 
twenty-six amendments of the Constitution. As stated by the language of 
the fourth amendment and elucidated further by the history of its draft­
ing, the only way of enforcing the policies of the amendment stated by its 
own terms is the warrant procedure. 

HISTORICAL CONTEXT OF AMENDMENT SUPPLIES NO 
SUPPRESSION DOCTRINE 

The historical context and origins of the fourth amendment fail to 
establish that the authors impliedly intended an evidentiary suppression 
rule to protect against "unreasonable searches." Most of the provisions of 
the Bill of Rights were first enunciated as legal principles hundreds of 
years priol' to the Constitution in English jurisprudence and were not 
born in the colonial strugle for independence. 11 The language of the 
fourth amE1ndment, on the other hand, grew directly out of the disputes 
leading to ithe Declaration of Independence and the Revolutionary War.u 

Althou1gh the legal articulation of the right against unreasonable 
searches cu1lminated with the fourth amendment, the roots of this princi­
ple may b4~ traced back to fundamental tenets of English culture. The 
famous maxim that "Every man's house is his castle" is cited by Coke 
and apparently was a recognized principle of early English jurispru­
dence.1' Even that concept, however, is rooted in the Magna Carta, and 

20. TAYLOR, Two STUDIES IN CONSTITUTIONAL INTERPRETATION, 39 (1969) (The Framers 
considered warrantless searches pursuant to arrest "quite normal" and reasonable). Amster­
dam, Perspec.tives on the Fourth Amendment, 58 MINN. L. REV. 349, 359 (1974). 

21. Trupi81no v. United States, 334 U.S. 699, 705 (1948). See also McDonald v. United 
States, 335 U.S. 451 (1948). 

22. LANDYNSKI, supra note 18, at 19. 
23. LAssou, supra note 12, at 13. 
24. 5 Coko's Repts. 91a, 77 Eng. Rep. 194 (K.B. 1604) Semayne's Case recognized a 

• 
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Roman and Biblical law.aa Perhaps the most celebrated articulation of 
this principle, was uttered by Lord William Pitt in Parliament at the time 
of the disputes over government intrusions that riled the American 
colonists: 

The poorest man may, in his cottage, bid defiance to all the forces of 
the Crown. It may be frail; its roof may shake; the wind may blow 
through it; the storm may enter; the rain may enter; but the King of 
England may not enter; all his force dare not cross the threshold of the 
ruined tenement. 18 

These general principles became the subject of bitter legal disputes 
when, during the oppressive reign of James I, the King's officers began to 
issue writs of assistance, or general search warrants unlimited as to time, 
place, or object of the search. King James apparently felt this arbitrary 
legal device necessary to discover and punish critics of the Crown as well 
as to prevent smuggling. An example of such a warrant issued by a later 
King is found in the license given Roger L'Estrange, appointed to the 
position of Surveyor of the Press in 1663. The King's censoring officer was 
authorized by the writ to "seize all seditious books and libels and to ap­
prehend the authors, contrivers, printers, publishers, and dispersers of 
them" and to "search any house, shop, printing room, chamber, ware­
house, etc. for seditious, or unlicensed books or papers."17 This type of 
writ was later to spark the legal and social controversy which inspired the 
fourth amendment. 

Many years passed before the English judiciary, in a series of cele­
brated cases, stood up to the King and challenged his general warrant 
procedure. These cases grew out of a series of violent searches designed to 
stamp out publications critical of the King. In 1762, Lord Halifax, Sepre­
tary of State, issued a general warrant for the arrest of these seditious . 
pamphleteers and seizure of their p·apers. In the wake of the destructive 
searches, the printers brought a suit for damages against the King's of­
ficers. A jury awarded them three hundred pounds on the basis that "to 
enter a man's house by virtue of a nameless warrant . . . is worse than 
the Spanish Inquisition."18 On appeal Chief Judge Pratt refused to grant 

homeowner's right to resist unlawful entry even by the King's agents, but simultaneously 
acknowledge the power of the appropriate authorities to break and enter upon notice in 
order to carry out the King's lawful commands. 

25. Bacigal, Some Observations and Proposals on the Nature of the Fourth Amend­
ment, 46 GEO. WASH. L. REV. 629, 632 (1978). See also Stengel, The Background of the 
Fourth Amendment to the Constitution of the United States (pt.I), 3 U. RICH. L. REV. 278, 
281 (1968) and LASSON, supra note 12, at 13-16, 20-21. 

26. Parliamentary History, XV, 1401-1403; quoted in THE CONSTITUTION OF THE UNITED 
STATES OF AMERICA, ANALYSIS AND INTERPRETATION, 1041 (1973). 

27. Quoted in LANDYNSKI, supra note 18, at 24. 
28. Huckle v. Money, 2 Wilson 205, 207 (1763) (Quoted in LANDYNSKI, supra note 18, at 

28). In light of Spanish-English relationships in this era, this comment was undoubtedly a 
most offensive analogy. 
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a new trial despite the extraordinarily high damages award because the 
injuries caused by the search were not slight: 

They saw a magistrate over all the King's subjects, exercising arbi­
trary power, violating Magna Carta, and attempting to destroy the lib­
erty of the kingdom, by insisting upon the legality of this general warrant 
. . . . T'hese are the ideas which struck the jury on the trial; and I think 
they have done right in giving exemplary damages. 19 

One arrested pamphleteer was John Wilkes, himself a member of Parlia­
ment. Afte:r this result, John Wilkes ventured to sue the under-secretary 
in charge 0tf the issuance of the warrant for false imprisonment and was 
awarded one thousand pounds. Later he recovered further damages 
against Lord Halifax. ao 

· The most renowned case in this series, however, was argued a few 
years after Judge Pratt's holding. Entick v. Carrington,81 decided in 1765, 
sprang out of the same violent searches that ransacked Wilkes' premises. 
Entick, an associate of Wilkes, was encouraged by Wilkes' success in 
court and accordingly brought a suit against the agents for trespass. The 
jury award,~d him three hundred pounds as well. Judge Pratt, elevated to 
a higher court as a tribute to his courage in the earlier cases,31 heard the 
appeal. He dismissed the appeal with the warning: 

[I]f this point should be determined in favor of the jurisdiction, the se­
cret cabinets and bureaus of every subject of this kingdom will be thrown 
open to search and inspection of a messenger, whenever the secretary of 
state shall think fit to charge, or even to suspect, a person to be an au­
thor, printer or publisher of a seditious libel.88 

In addition to castigating the warrant's general character, the Pratt opin­
ion also faulted it for lacking probable cause. 

The United States Supreme Court has lauded the Entick case as a 
"great judgment," "one of the permanent monuments of the British Con­
stitution," and a key to understanding the underpinnings of the fourth 
amendment. 84 This comment appears in the Boyd case which laid the 
foundation for most subsequent expositions of the fourth amendment in 
American jurisprudence. 

The Entick cases were famous in their own time as well. In fact, Par­
liament realcted to the cases by limiting general warrants to those cases 
where it was authorized by law, such as to enforce customs laws. This 
precluded the most abusive use of writs of assistance in England, but in 
the colonien the exception became the dominant rule. Parliament had im-

29. Id. 
30. LASSON, supra note 12, at 44-46. 
31. 19 Howell's State Trials 1029 (1765). 
32. LANDYNSKI, supra note 18, at 29. 
33. 19 Howell's State Trials 1029, 1063 (1765). 
34. Boyd, 116 U.S. at 626. 
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posed on the colonies stringent customs laws to discourage them from 
trading with nations other than the mother country. To circumvent strin­
gent requirements that were perceived as restrictions on free trade and an 
. affront to English citizens, smuggling became commonplace, even among 
respectable colonial leaders. At the close of the French and Indian Wars 
in 1760, the Crown began a . concerted campaign to enforce the customs 
laws. The primary enforcement tool was the writ of assistance which was 
valid for the life of the King for unlimited searches. The businessmen in 
Boston, Massachusetts, attempted to challenge the legality of these writs 
in Superior Court, the highest colonial court, but failed.811 In anger, the 
legislature of the Massachusetts colony passed a bill outlawing general 
warrants; it drew an immediate veto from the English Governor." This 
chain of events contributed significantly to the powder keg atmosphere 
that characterized Boston until the outbreak of hostilities a decade later. 
Throughout this period, huge crowds would gather at the sight of a cus­
toms officer to impede the execution of search orders. 

This general warrant problem was not confined to New England. In 
other colonies, however, the courts often simP.lY defied the Crown and 
refused to issue writs. 87 Although undertaken at great personal risk to the 
judges, this defiance was undoubtedly somewhat responsible for the great 
trust placed in these colonial judges after the Re"volution. 88 

When it became apparent that the colonies were going to gamble on 
their ability to secure independence, the separate colonies began drafting 
constitutional documents to guarantee vital rights of self government. For 
instance, Virginia's Declaration of Rights, prepared a month prior to the 
Declaration of Independence, decried "grievous and oppressive" general 
warrants. 88 After Virginia, provisions preventing arbitrary warrant poli­
cies appeared in every state's Bill of Rights. Pennsylvania and Vermont 
banned general warrants outright. North Carolina duplicated the Virginia 
provision which listed the general warrant as a substantial grievance. Ma­
ryland set specific conditions on the issuance of any future warrant. •0 

Massachusetts, perhaps inspired by its recent revolutionary struggles, de­
parted from the other states in its manner of addressing the subject. 

35. LANDYNSKI, supra note 18, at 35; LAssoN, supra note 12, at 51-71, quotes extensively 
from the impassioned arguments made by James Otis in an attempt to invalidate the gen­
eral warrant procedure. 

36. LANDYNSKI, supra note 18, at 35. 
37. LASSON, supra note 12, at 73-76. 
38. 3 JONATHAN ELIOT, DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OP 

THE FEDERAL CONSTITUTION, 342-325, (2nd ed. 1861). (Patrick Henry, opposing the creation 
of federal courts in the Virginia ratification debate, expresses deep confidence in state 
courts) [hereinafter cited as ELIOT]. 

39. 7 FRANCIS THORPE, THE FEDERAL AND STATE CONSTITUTIONS, 3814 (1909). 
40. Id. at Vol. V, 3083 (Pennsylvania Declaration of Rights); at Vol. V, 2788 (North 

Carolina Declaration of Rights); at Vol. VI, 3741 (Vermont Declaration of Rights); at Vol. 
III, 1688 (Maryland Declaration of Rights). 
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Rather than focusing solely upon the warrant procedure, Article 14 of the 
Declaration of Rights in 1780 stated that: "Every subject has a right to be 
secure fro,m all unreasonable searches and seizures of his person, his 
house, his papers, and all his possessions. All warrants, therefore, are con­
trary to this right, if the cause or foundation of them be not previously 
supported .... "41 This article is the first appearance of the term "un­
reasonablu searches and seizures" that later was incorporated into the 
fourth amendment. 

When the states gathered in Philadelphia "for the sole and express 
purpose of revising the Articles of Confederation,"" the delegates gave 
little consideration to a bill or declaration of rights. The injtial Virginia 
plan prese,nted to the Convention by James Madison contained the basic 
institutiollls and scheme of checks on central government authority, but 
contained no Bill of Rights. The Convention did not even consider at­
taching such a declaration until September 12, five days before the Con­
stitutiol,1 was submitted to the states. At that time, Mr. Williamson "ob­
served . . . that no provision was yet made for juries in Civil cases and 
suggested the necessity of it."0 Two other delegates spoke, one for and 
one against such a motion, before George Mason, principal author of the 
Virginia Declaration of Rights arose. The earlier debate seems to have 
just struck him with the idea of attaching a bill of rights to the nearly 
finished constitutional plan. The notes of Madison record: 

Col. Mason perceived the difficulty mentioned by Mr. Gorham. The 
jury cases cannot be specified. A general principle laid down on this and 
and some other points would be sufficient. He wished the plan had been 
preface,d with a Bill of Rights, and would second a Motion if made for 
the purpose-It would give great quiet to the people; and with the aid of 
the SuLte declarations, a bill might be prepared in a few hours.'' 

Mr. Gerry made such a motion; Mason seconded. According to 
Madison, only two delegates addressed themselves to the motion. Mr. 
Sherman of South Carolina argued that the "State Declarations of Rights 
are not repealed by this Constitution" and "may be safely trusted" to 
protect vital liberties. In rebuttal, Mason observed that "the laws of the 
U.S. are to be paramount to State Bills of Rights," by which he undoubt­
edly meallit to question Sherman's premise that the state constitutions 
would suffice to protect individual rights. Without further debate, the 
states voted, 10-0, to manage without a Bill of Rights. Mason was unable 
even to secure the vote of his Virginia delegation.411 

Much of the rest of this chapter of Constitutional history is well 
known. Mason and Gerry refused, along with Luther Martin, former At-

41. Id. at Vol. III, 1891. 
42. SCHUYLER, THE CONSTITUTION OF THE UNITED STATES, 70 (1923). 
43. 2 M. :FARRAND, THE RECORDS OF THE FEDERAL CONVENTION OF 1787, 587 (1911). 
44. Id. at 587-88. 
45. Id. 

,. 
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torney General of Maryland, to sign the document due to the absence of a 
Bill of Rights. The battle over this issue was carried to the states. Al­
though Hamilton argued passionately that a Bill of Rights was unneces­
sary (because the central government was already limited by the Consti­
tution's checks and balances) and dangerous (because any rights not 
specifically mentioned could be considered surrendered), state after state 
recommended a Bill of Rights in conjunction with ratifying the 
document. 48 

In the state ratification debates, the absence of a Bill of Rights in 
general and a prohibition against abusive general warrants in particular 
sparked some heated exchanges. For instance, the firey Patrick Henry, a 
noted anti-federalist in Virginia, opposed the Constitution: 

A Bill of Rights is a favorite thing with the Virginians and the people of 
the other states likewise . . . in the present [Virginia] Constitution, they 
are restrained from issuing general warrants to search suspected places, 
or seize persons not named, without evidence of the commission of a fact. 
There was certainly some celestial influence governing those who deliber­
ated on that Constitution; for they have . . . guarded those indefeasible 
rights ... They may, unless the general government be restrained by a 
Bill of Rights, or some similar restriction, go into your cellars and rooms, 
and search, ransack, and measure everything you eat, drink, and wear.47 

This and numerous comments of a similar character set the stage for 
President Washington to devote a portion of his first inaugural address to 
a call for . amendments to the Constitution to codify "the characteristic 
rights of freemen."0 At that point, James Madison took up the cause of 
the Bill of Rights which led to the first Congress's approval of the fourth 
amendment in the manner described earlier. 

This general overview of the origins of the fourth amendment 
prompts several conclusions about the likelihood that the authors of the 
amendment intended their words to carry the evidentiary rule of exclu­
sion as a means to enforce the prohibition against "unreasonable 
searches." In the first place, the remedies at common law were well 
known to the colonists. The celebrated cases that culminated with En­
tick's court victory took place at nearly the same time (1763-1765) that 
the merchants of Boston were challenging general warrants in Superior 
Court (1761) and trying to intimidate customs officers who attempted to 
conduct a search. Due to the importance of this issue to the colonists and 
the notoriety of the Entick cases and the Parliament's subsequent limits 
on general warrants, there can be little doubt that the excellent legal tal­
ent in the First Congress, including James Madison, understood that ar-

46. ELIOT, supra note 38, at Vol. 3, 659-663 (Virginia); at Vol. 4, 243-252 (North Caro­
lina); Vol. 2, 177-183 (Massachusetts); Vol. 2, 405-414 (New York); Vol. 2, 542-546 (Pennsyl­
vania); and Vol. 2, 549-556 (Maryland). 

47. ELIOT, supra note 38, at Vol. 3, 448-449. 
48. See supra note 10. 
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bitrary searches were adequate grounds for a trespass action and dam­
ages, inclU1ding "exemplary damages."•• If the debate over the 
amendment in the First Congress had been prolonged beyond the few 
moments of attention it actually received in the House and if a Congress­
man had asked why the amendment was silent about the consequences of 
an "unreasonable search," the historical context would argue persuasively 
that the an1swer would have cited the Entick cases for the proposition 
that the common law provides ample enforcement. As for admissibility of 
evidence seized by illegal means, the common law counselled the admis­
sion of such material based on its reliability. 

English courts, though invited to suppress illegally obtained evidence 
in cases similar to those which gave rise to the exclusionary rule in the 
United States, have adhered to a reliance on common law remedies and 
ruled in favor of admissibility of such evidence. The landmark English 
case is Kuruma, Son of Kaniu v. R. in which the court ruled: "In their 
Lordships' opinion, the test to be applied in considering whether evidence 
is admissible is whether it is relevant to the matters in issue. If it is, it is 
admissible and the court is not concerned with how the evidence was ob­
tained. "110 This ruling cited an earlier case from 1861 to show a continuity 
in the English doctrines on the issue of admissibility stretching back hun­
dreds of years. 111 This also supports the notion that the authors of the Bill 
of Rights, who borrowed heavily from the English tradition, would not 
have suggeeited that their fourth amendment language implied an exclu­
sionary rulE1 contrary to common law. Indeed, this common law rule that 
a trial court should not question, even under fourth amendment scrutiny, 
the acquisition or admissibility in court of otherwise competent evidence 
was also a hallmark of American jurisprudence until well into the twenti­
eth century. 119 

The hypothetical question ab\>ut fourth amendment enforcement 
obviously did not arise in the First Congress. Due to the brevity of the 
debate, little significance can be attached to that fact. After all, many 
other quest.ions, since often litigated, were not asked, including "what 
constitutes an 'unreasonable search'?" To the extent that any conclusion 
can be drawn from the lack of controversy over the phraseology of the 
amendment, however, it would be that the members of Congress were rel­
atively comfortable with the current state of legal protections pertaining 
to issues left unaddressed by the amendment. Given the Entick cases, 
that status quo must have been familiar to the members of the First 
Congress. 

49. See supra note 28 and accompanying text. 
50. (1955) A. C. 197, 203 (P.C.) (Ken.). 
51. 8 Cox's. Criminal Law Cases 498, 501 (Q.B. 1861). 
52. Adams v. New York, 192 U.S. 585 (1904), not overruled until Weeks, 232 U.S. at 383 

in 1914, relied heavily on the common-law rule that a trial court should not inquire into the 
method used t;o acquire evidence. 
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Little support, if any, on the other hand, can be mustered for the 
proposition that the First Congress intended the words they chose for the 
fourth amendment to carry a suppression doctrine. The language of the 
fifth amendment suggests that the authors of the Bill of Rights fashioned 
other policies which impose limitations on the admissibility of certain 
kinds of evidence, namely evidence obtained by compelling any person 
"to be a witness against himself." A similar limitation, however, was not 
stated or implied by the words of the fourth amendment. 

The United States Supreme Court summarizes well the historical 
context of the fourth amendment and serves as well to remind of the im­
portance the First Congress clearly placed upon the warrant clause to 
prevent abusive searches: 

The [Fourth] Amendment was in large part a reaction to the general 
warrants and warrantless searches that had so alienated the colonists and 
had helped to speed the movement for independence. In the scheme of 
the Amendment, therefore, the requirement that "no Warrant shall is­
~ue, but upon probable cause," plays a crucial part.es 

The fourth amendment is silent about the consequences of an "un­
reasonable search," but the historical record suggests that the amend­
ment's authors likely intended careful warrant procedures to deter viola­
tions prospectively and common law tort remedies to deter violations 
retrospectively. 

SUPREME COURT INTERPRETATION 

For more than a century following the Convention, the fourth 
amendment was the subject of very few United States Supreme Court 
opinions.11

" In 1886, this extended period of constitutional tranquility with 
relation to the fourth amendment was stirred by Boyd v. United States. lili 
In that case, the United States Supreme Court held that an order man­
dating production of an individual's private papers to be used as trial 
evidence against him violated the fifth amendment. In dicta, the Court 
mentioned the fourth amendment as alternative grounds for its decision. 
Although eighteen years after Boyd the United States Supreme Court re­
affirmed its intention to retain the common law rule that admissibility of 
reliable evidence in court is not affected by a motion that the evidence 
was obtained by impermissible means,ae the Boyd opinion laid the foun­
dation for the first enunciation of the exclusionary rule. 

In 1914, the United States Supreme Court applied the suppression 

53. Chimel v. California, 395 U.S. 752, 761 (1969). 
54. See, e.g., Ex parte Burford, 7 U.S. (3 Cranch) 448 (1806) (Chief Justice John Mar­

shall decides that the fourth amendment applies to arrests) and In re Jackson, 96 U.S. 727 
(1878) (The post office must have a warrant to open sealed letters). 

55. See supra note 19 and accompanying text. 
56. Adams, 192 U.S. at 585. 
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doctrine to the federal courts in the case of Weeks v. United States."' 
The Weeks court abandoned the Boyd court's misguided emphasis on the 
character o.f the eviderice11• and instead initiated the trend toward focus­
ing on the manner by which it was acquired. 19 The Court did not main­
tain that tllle exclusion from court of illegally obtained evidence was re­
quired by the language of the fourth amendment,80 but reasoned instead 
that "if letters and private documents can thus be seized and held and 
used in evidence against a citizen . . . the protection of the Fourth 
Amendmen1t declaring his right to be secure against such searches and 
seizures is of no value. "11 Even at the inception of the suppression doc­
trine, the Court drew a distinction between fourth amendment rights and 
the particular remedy chosen by the Court to enforce those rights in fed­
eral court. 

Although the Court carved out some exceptions to its suppression 
doctrine over the next several years, 11 the next major exclusionary rule 
case arose in 1949. In Wolf v. Colorado,11 the Court held that the "secur­
ity of one'B privacy against arbitrary intrusion ... [is] implicit in the 
'concept of' ordered liberty' and as such enforceable against the States 
through th,? Due Process Clause.'"' The Court declined, however, to im­
pose the e1:clusionary rule as a mandatory form of enforcement in state 
courts: 

lnd1eed, the exclusion of evidence is a remedy which directly serves 
only to JProtect those upon whose person or premises something incrimi­
nating has been found. We cannot, therefore, regard it as a departure 
from basic standards to remand such persons, together with those who 
emerge scatheless from a search, to the remedies of private action and 
such protection as the internal discipline of the police, under the eyes of 

57. Weeks ,, 232 U.S., at 383. 
58. Boyd, 116 U.S. at 616. • 
59. Anios 11. United States, 255 U.S. 313 (1921), was actually the first case to extend the 

protection of the fourth amendment beyond private papers. See also Katz v. United States, 
389 U.S. 347 (1967). 

60. Landynski, In Search of Justice Black's Fourth Amendment, 45 FORDHAM L. RBv. 
453, 466 (1971i) [hereinafter cited as In Search o/]. See also Elkins v. United States, 364 
U .S. 206, 240 (1960) (Frankfurter, J ., diaaenting with reference to the rule originating 
"under this Court's peculiarly comprehensive supervisory power."); Wolf v. Colorado, 338 
U.S. 25, 39 (1949) (Black, J ., concurring on basis that Weeks was an exercise of the Supreme 
Court's supervisory power); Justice Frankfurter's opinion for the majority in Wolf, 338 U.S. 
at 28, strongly suggested that CongreBB might abrogate the exclusionary rule of evidence. 
Schroeder, Deterring Fourth Amendment Violations, 69 GEO. L. R. 1361, 1370 (1981) [here­
inafter cited as Schroeder]. 

61. Weeks, 232 U.S. at 393. 
62. Agnello v. United States, 269 U.S. 20 (1925) (evidence seized contrary to the fourth 

amendment still admissible against parties whose constitutional rights were not infringed by 
the search bec:ause such persons would lack standing to challenge the violation). 

63. 338 U.S. 25 (1949). 
64. Id. at !!8. 
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an alert public opinion, may afford.ea 

Recognizing a serious flaw in the exclusionary rule's application-that it 
only profits those who could be convicted by the evidence excluded-the 
Court instead left to the states to select proper means (private actions 
and internal police discipline) to enforce the constitutional right. 

This was the law until 1961 when the Supreme Court decided Mapp 
v. Ohio,88 the case most often cited for the notion that the suppression 
doctrine is a constitutional right instead of a remedy preferred at one 
time by several justices of the Supreme Court. Although noted scholars 
have struggled to identify the basis for the Mapp ruling,87 it clearly over­
ruled Wolf. The four justices represented by the majority opi~ion noted 
that more than half of the states which had considered a suppression doc­
trine in the wake of Wolf had wholly or partially embraced it. Moreover, 
they noted, California's experience that "other remedies have been worth­
less and futile is buttressed by the experience of other states."88 Accord­
ingly, these four justices concluded: "It, therefore, plainly appears that 
the factual considerations supporting the failure of the Wolf court to in­
clude the Weeks exclusionary rule . . . while not basically relevant to the 
constitutional consideration, could not, in any analysis, now be deemed 
controlling. "89 With this reasoning, the majority opinion concluded, in es­
sence, that there were no practical alternatives to the suppression doc­
trine and therefore it should be applied to the states to obtain compliance 
with the fourth amendment. These four justices were selecting a remedy 
for the constitutional right. 

Although the Court voted 6-3 to reverse the conviction of Miss 
Mapp, the vote of the justices on the question of . whether the fourth 
amendment requires the exclusionary rule was 4-5 against the proposi­
tion. Justice Clark, without tying his rationale to the language of the 
amendment, had indeed mustered three other votes for his opinion that 
"the exclusionary rule is an essential part of both the Fourth and Four­
teenth Amendments."70 Justice Harlan, on the other hand, garnered two 
other votes for his position that "the Wolf rule represents sounder Con~ 
stitutional doctrine than the new rule which replaces it. "71 This left two: 
Justice Stewart, who voted to acquit on the basis of "free thought and 
expression" (Miss Mapp was convicted for possession of lewd publica-

65. Id. at 30-31. 
66. 367 U.S. 643 (1961). 
67. Oaks, supra note 6, at 670; Cox, The Decline of the Exclusionary Rule: An Alterna· 

tiue to Injustice, 4 Sw. L. REV. 68, 71, 77 (1972); Hearings, supra note 1, at 348 (Statement 
of Professor Robert Blakey); Yackle, The Burger Court and the Fourth Amendment, 26 
KAN. L. REV. 335, 418 (1978). 

68. Mapp, 367 U.S. at 652. 
69. Id. at 653. 
70. Id. at 657. 
71. Id. at 672. 
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tions), declined to comment on the "constitutional issue,"71 and later 
ruled against a constitutional basis for the suppression doctrine;73 and 
Justice Bla.ck. · 

JusticE1 Black's position in Mapp was that "the Fourth Amendment 
does not ifaelf contain any provision expressly precluding the use of such 
evidence, and I am extremely doubtful that such a provision could prop­
erly be inforred from nothing more than the basic command against un­
reasonable searches and seizures. "74 He based his decisive vote in favor of 
reversal on. a melding of the fourth amendment with the fifth amend­
ment's balll on self-incrimination. Although Justice Black's approval of 
the exclusionary policy waned, waxed, then waned again,711 his firm stand 
on the insufficiency of the fourth amendment as constitutional justifica­
tion for th•~ rule never varied. Concurring in the Wolf ruling, Black had 
stated emphatically that the exclusionary rule "is not a command of the 
Fourth Amendment but . . . a judicially created rule of evidence which 
Congress might negate.'178 In 1950, he reiterated that the rule was "no 
more than a question of what is wise judicial policy.'177 In Mapp, as noted 
above, he Btdhered to his understanding that the fourth amendment sup­
ports no exclusionary policy, but found a self-incrimination theory to jus­
tify reversal. Six years after Mapp, he apparently abandoned even the 
self-incrimination theory in favor of the conclusion that the "rule [in 
Weeks] rested on the Court's supervisory power over federal courts, not 
on the Fourth Amendment."78 A year later, Black attacked the policy of 
the rule: "Por me the importance of bringing guilty criminals to book is a 
far more crucial consideration than the desirability of giving defendants 
every possible assistance in their attempts to invoke an evidentiary rule 
which itself can result in the exclusion of highly relevant evidence.'17' In 
the same yt~ar, Black was ready to discard the rule "where other evidence 
conclusively demonstrates ... guilt."•0 Just one year further away from 
Mapp, Justice Black sharply disagreed with the Court's application of the 

72. Id. at 1672. 
73. JusticE· Stewart joined the majority in Stone v. Powell, 428 U.S. 465 (1976) ("The 

exclusionary l'Ule was a judicially created means of effectuating the rights secured by the 
Fourth Amendment."). 

74. Mapp, 367 U.S. at 661-662. 
75. In Search of, supra note 60, at 463-479. 
76. Wolf, :338 U.S. at 39-40. 
77. United States v. Rabinowitz, 339 U.S. 56, 67 (1950) (Black, J ., dissenting), overruled 

by Chime! v. California, 395 U.S. 752 (1969). 
78. Berger v. New York, 388 U.S. 41, 79 (1967) (Black, J ., dissenting). Justice Black's 

abandonment of the Fifth Amendment underpinnings of the exclusionary doctrine was pos­
sibly influencud by two contemporaneous cases that confined constitutional self-incrimina­
tion protectiolll to " testimonial" disclosures. Schmerber v. California, 384 U.S. 757, 764 n.8 
(1966) and United States v. Wade, 388 U.S. 218, 221-23 (1967). 

79. Simmo,ns v. United States, 390 U.S. 377, 397 (1968) (Black, J., concurring and 
dissenting). 

80. Bumper v. North Carolina, 391 U.S. 543, 560 (1968) (Black, J ., dissenting). 

. . 
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rule. He reasoned: 

A claim of illegal search and seizure under the Fourth Amendment is 
crucially different from many other constitutional rights; ordinarily the 
evidence seized can in no way have been rendered untrustworthy by the 
means of its seizure and indeed often this evidence alone establishes be­
yond virtually any shadow of a doubt that the defendant is guilty.81 

601 

On this basis, he blazed a path the Court was destined to follow by urging 
that application of the rule be narrowed to match the parameters of the 
doctrine's "one primary and overriding purpose, the deterrence of uncon­
stitutional searches and seizures by the police."81 In another case at 
nearly the same time, he warned that, without a more reasonable applica­
tion of the exclusionary rule, "many will rue the day when Mapp was 
decided."88 The Justice's final prouncement in 1971 on the suppression 
doctrine was a fitting conclusion. He first noted the "striking contrast" 
between the fifth amendment's "express, unambiguous" ban on self-in­
crimination which "in and of itself directly and explicitly commands its 
own exclusionary rule" and the fourth amendment which "did not when 
adopted, and does not now contain any constitutional rule barring the 
admission of illegally seized evidence."8

' He then proceeded to attribute 
the "thrust of'' his concurrence in Mapp to an exclusive reliance on the 
fifth amendment. 811 

Tracing Justice Black's posture on the exclusionary rule is important 
because he is the only justice outside of the three who joined Justice 
Clark to find some constitutional basis for the exclusionary rule in Mapp. 
In the face of Justice Black's unwavering disavowal of any fourth amend­
ment foundation for the rule, the plurality opinion in Mapp cannot justi­
fiably be cited for that proposition. As discussed earlier, the Weeks court 
made no claim at all to anchoring the rule in the language of the Consti­
tution. While the majority opinion in Mapp makes such a claim, its ratio­
nale studiously avoids any discussion of the language of the fourth 
amendment. Thus, the crux of the Mapp holding is actually Justice 
Clark's admision that the "purpose of the exclusionary rule 'is to de­
ter-to compel respect for the constitutional guaranty in the only eff ec­
tively available way-by removing the incentive to disregard it.' "88 The 

81. Kaufman v. United States, 394 U.S. 217, 237 (1969) (Black, J., dissenting). 
82. Id. at 238. Using words reminiscent of Black's discussion of the "primary purpose" of 

the rule, the Supreme Court limited application of the exclusionary rule to cases where its 
"remedial objectives are thought most efficaciously served," United States v. Calandra, 414 
U.S. 338, 348 (1974), in the cases of United States v. Janis, 428 U.S. 433 (1976) and Stone v. 
Powell, 428 U.S. 465 (1976). 

83. Sibron v. New York, 392 U.S. 40, 82 (1968) (Black, J., concurring and dissenting). 
84. Coolidge v. New Hampshire, 403 U.S. 443, 497-98 (1974) (Black, J., concurring and 

dissenting). 
85. Id. 
86. Mapp, 367 U.S. at 656. 
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four justiices in the Mapp majority were cloaking policy arguments in 
rhetoric of constitutional imperative. 

The fourth amendment cases immediately following Mapp resolved 
any ambif:uity about the objectives and rationale of the Mapp decision by 
abandoning extensive reasoning based on constitutional prerogatives and 
focusing instead on legal policies that will deter illegal searches. For in­
stance, in Linkletter v. Walker,87 which refrained from applying the ex­
clusionary rule retroactively, Justice Clark-author of Mapp-explained 
that the "purpose [of the Mapp decision] was to deter the lawless action 
of the police." Moreover the Court reasoned that this objective "will not 
at this late date be served by the wholesale release of the guilty vic­
tims. "88 S,everal other cases decided within a few years of Mapp followed 
the same course of fashioning deterrence policies and avoiding discussions 
about the requirements of the Constitution.st 

United States v. Calandra,•0 a refusal to extend the suppression doc­
trine to grand jury proceedings, cast aside the earlier trend of emphasiz­
ing the policy, rather than any constitutional aspects of Mapp and con­
cluded forthrightly: "T-he [exclusionary] rule is a judicially created 
remedy designed to safeguard Fourth Amendment rights generally 
through its deterrent etf ect, rather than a personal constitutional right of 
the party aggrieved."91 With this premise in place, Justice Powell and five 
of his colleagues inaugurated a balancing approach to application of the 
exclusionsiry rule (foreshadowed by Justice Black's opinion in the Kauf­
man case) that would be certainly suspect if the Court were weighing an 
absolute c:onstitutional right: "As with any remedial device, the applica­
tion of the rule has been restricted to those areas where its remedial 
objectives are thought most efficaciously served.'"2 Justice Brennan, in 
dissent, correctly apprehended the significance of this shift by articulat­
ing an "uneasy feeling that today's decision may signal that a majority of 
my collea1~ues have positioned themselves to . . . abandon altogether the 
exclusions.ry rule in search and seizure cases. "98 

87. 381 U.S. 618 (1965). 
88. Linkletter v. Walker, 381 U.S. 618, 637 (1965). See also Comment, Standing to Ob­

ject to an Unreasonable Search and Seizure, 34 U. CHI. L. REV. 342, 352 (1967). 
89. Alderman v. United States, 394 U.S. 165 (1969) (standing only allows the searched 

parties to contest admissibility of illegally obtained evidence); Lee v. Florida, 392 U.S. 378 
(1968) (evidimce obtained in violation of Federal Communications Act deemed inadmissi­
ble); Terry v. Ohio, 392 U.S. 1 (1968) (limited "frisk" searches constitutional). Each of these 
cases decided the exclusionary issues with an eye to deterrence as a rationale for the rule, 
rather than cases on an inflexible fourth amendment mandate. 

90. 414 U.S. 338 (1974). 
91. Calandra, 414 U.S. at 347-48. 
92. Id. 
93. Id. at 365. See also Schrock and Welsh, Up from Calandra: The Exclusionary Rule 

as a Constitutional Requirement, 59 MINN. L. REV. 251, 254 (1974) which points out that 
"Brennan does not actually affirm what Powell denies, i.e., that the aggrieved party has a 
personal right to suppression." Schrock and Welsh then proceed to demonstrate that this 



LEGISLATING A REMEDY 603 

An alternative policy basis posited for the exclusionary rule is the 
"imperative of judicial integrity.,, .. This concept is an outgrowth of Jus­
tice Brandeis' eloquent dissent in Olmstead v. United States. 911 The 
Michigan v. Tucker case," decided shortly after Calandra, however, dis­
posed of this doctrine as an independent justification for the rule: "This 
[judicial integrity] rationale, however, is really an assimilation of the 
more specific rationales discussed in the text of this opinion [namely de­
terrence], and does not in their absence provide an independent basis for 
excluding challenged evidence."'7 If this doctrine ever figured in the deci­
sion of cases," it does so no longer; the deterrence purpose of the rule 
essentially has absorbed it." 

A year after Calandra, the United States Supreme Court confirmed 
its total break from any constitutional right premise for the exclusion pol­
icy by admitting evidence seized without a warrant in good-faith reliance 
on the validity of a statutory construction authorizing such warrantless 
searches that was later pronounced unconstitutional.100 Justice Rehnquist 
writing for the Court made a clear distinction between the fourth amend­
ment and the exclusionary rule: "[N]othing in the Fourth Amendment, or 
in the exclusionary rule fashioned to implement it, requires that the evi­
dence here be suppressed.11101 After citing with approval Justice Powell's 
"judicially created remedy" language from Calandra, the . Court con­
cluded: "[W]e simply decline to extend the court-made exclusionary rule 
to cases in\which its deterrent purpose would not be served.101 This logic 
is elegantly simple: since the suppression policy is a remedy fashioned 
and pref erred by judges rather than a command of the Constitution, then 
judges may opt to use the sanction only when its remedial purposes would 
be adequately served. 

Two years after Calandra, the United States Supreme Court again 
employed the balancing approach based on the character of the exclusion­
ary rule as a "remedial device" rather than a constitutional right to the 
exclusion of illegally obtained evidence. In United States v. Janis, the 

failure may he fatal to any hope Brennan may have of forestalling the judicial repeal of the 
suppression doctrine. Although the authors attempt to correct Brennan's error, subsequent 
Supreme Court decisions have rejected their expanded personal constitutional right and ju­
dicial integrity concepts. See infra notes 100-110 and accompanying text. 

94. Elkins v. United States, 364 U.S. 206, 222 (1960). 
95. Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting). Jus­

tice Brandeis' dissent featured his famous peroration about government as "the potent, the 
omnipresent teacher" which "breeds contempt for law" among the people if it disobeys the 
law itself. 

96. 417 U.S. 433 (1974). 
97. Michigan v. Tucker, 417 U.S. 433, 450 n.25 (1974). 
98. Stone, 428 U.S. at 485; Oaks, supra note 6, at 669. 
99. Janis , 428 U.S. at 653; United States v. Peltier, 422 U.S. 531, 537 (1976). 
100. Peltier, 422 U.S. at 531. 
101. Id. at 542. 
102. Id. at 538. 
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Court refus,ed to expand the scope of the rule to encompass civil proceed­
ings.108 Justice Blackmun's decision dwelt at length on the dearth of em­
pirical evid1ence that the suppression doctrine actually deters unreasona­
ble searche11, but confirmed that deterrence of unlawful searches remains 
the primary, "if not the sole" purpose of the rule.104 The Court then clari­
fied that: 

In the past this Court has opted for exclusion in the anticipation 
that law enforcement officers would be deterred from violating Fourth 
Amendment rights. . . . In the situation before us, we do not find suffi­
cient justification for the drastic measure of an exclusionary rule. There 
comes a point at which courts, consistent with their duty to administer 
the law, cannot continue to create barriers to law enforcement in the 
pursuit of a supervisory role that is properly the duty of the Executive 
and Legislative Branches.1°6 

The "drastic" exclusionary remedy, an option of the Court for deterrence 
of fourth amendment violations in the past, was now creating obstacles to 
effective law enforcement and placing the Judiciary in a supervisory role 
more appropriately excercised by Congress or the Executive Branch. Jus­
tice Brennan was joined by only one other Justice (Marshall) in the view 
that the exclusionary rule was an "ingredient of the protections of the 
Fourth Am1mdment."106 As noted by Professors Shrock and Welsh, even 
Brennan's weak protestations concede the underlying principle that the 
suppression doctrine is not mandated by the fourth amendment.10" 

Stone v. Powell, 10• decided the same day, weighed the utility of the 
exclusionary rule against the costs of extending it to collateral review in 
federal coUl't of a conviction in state court. The premises for this holding 
were the same: "The exclusionary rule was a judicially created means of 
effectuating the rights secured by the Fourth Amendment" and, conse­
quently, judlges may apply a "pragmatic analysis"109 to determine whether 
the costs of the rule outweigh its "utility" in a particular case. 110 The rule 
is, thus, a utilitarian device with certain costly detriments, subject to use 
or rejection based on practical considerations-hardly the kind of treat­
ment reserved for doctrines of constitutional derivation. 

United States v. Williams, m a case decided by the Fifth Circuit and 
denied a petition for certiorari, represents definitively the current course 
of court interpretation of the suppression doctrine. In this heroin posses-

103. Janis, 428 U.S. at 433. 
104. Id. at 446. 
105. Id. at 459. 
106. Id. at 460. 
107. See supra note 93 and accompanying text. 
108. Stone, 428 U.S. at 465. 
109. Id. at 487. 
110. Id. at 489. 
111. 622 F.2d 830 (5th Cir. 1980), cert. denied, 449 U.S. 1127 (1981). 
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sion case, the Fifth Circuit, sitting en bane, decided not to suppress evi­
dence "discovered by officers in the course of actions that are taken in 
good faith and in the reasonable, though mistaken, belief that they are 
authorized. "11

:i The Fifth Circuit undertook a careful analysis of all 
United States Supreme Court precedents in reaching the basis for its 
decision: 

The exclusionary rule exists to deter willful or flagrant actions by 
police, not reasonable, good-faith ones. Where the reason for the rule 
ceases, its application must cease also. The costs to society of applying 
the rule beyond the purposes it exists to serve are simply too high-in 
this instance the release on the public of a recidivist drug smug­
gler-with few or no offsetting benefits. m 

With regard to the question of the origins of the rule, the Fifth Circuit is 
equally succinct: "The exclusionary rule, it is now well settled, is not it­
self a requirement .of the Constitution. Rather it is a judge-made rule 
crafted to enforce constitutional requirements, justified in the illegal 
search context only by its deterrence of future police misconduct. mu 

This survey of United States Supreme Court opinions on the subject 
of the exclusionary rule leads to several conclusions. In the first place, a 
majority of the justices of the United States Supreme Court has never 
held that the fourth amendment mandates application of the exclusion­
ary rule as a matter of right.1111 On the other ·hand, a clear majority of the 
justices of the United States Supreme Court has made unequivocal state­
ments implying the opposite conclusion. For instance, the Calandra state­
ment that the rule is a "judicially created remedy . . . rather than a . . . 
constitutional right."116 Even advocates of the exclusionary rule who con­
tend it is of constitutional dimension candidly admit that the United 
States Supreme Court could "on its own . . . repeal, or at least curtail, 
the exclusionary rule."117 This admits too much, for if the United States 
Supreme Court may "repeal" the suppression doctrine, it is clearly not 
required by the Constitution. Indeed the United States Supreme Court's 
undisputable characterization of the doctrine as a "judicially created rem­
edy" is most logically consistent with the Court's opinion, not to mention 
the language and history of the Constitution itself. 

A second conclusion readily deduced from these cases is that the 

112. United States v . Williams, 622 F .2d 830, 840 (5th Cir. 1980), cert. denied, 449 U.S. 
1127 (1981). 

113. Id. 
114. Id. at 841-842. 
115. Hearings, supra note 1, at 748 (Statement of Judge Malcolm R. Wilkey); at 348 

(Statement of Professor Robert G. Blakey); at 788 (Statement of Wayne W. Schmidt); at 
610 (Statement of David L. Armstrong, President, National District Attorneys Association); 
at 3 (Statement of Lowell Jensen, Assistant Attorney General, U.S. Department of Justice). 

116. Calandra, 414 U.S. 347-48. 
117. Hearings, supra note 1, at 778 (Statement by Professor Yale Kamisar). 
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United States Supreme Court has deliberately and carefully distinguished 
fourth am1mdment rights (against unreasonable searches) from remedies. 
As the Court has reasoned, since the rule is a utilitarian remedy, its appli­
cations and indeed its prolongation depends on its utility in securing 
compliance with the fourth amendment. In other words, the remedy must 
actually d1etere violations of ~he right and must do so better than any 
alternative, remedy with fewer "costs," to employ the term of Stone v. 
Powell. 118 If it does not deter sufficiently to compensate for its harmful 
side effecfa, the exclusionary rule may be replaced or restructured with­
out damage to any principle found in the fourth amendment. Indeed the 
Mapp opinion itself opens the door to the reasoning that has dominated 
recent Unilted States Supreme Court rulings by separating the "Fourth 
Amendment's right" from the "sanction of exclusion." "Since the Fourth 
Amendment's right of privacy has been declared enforceable against the 
states . . . it is enforceable against them by the same sanction as is used 
against thu Federal Government."11

• Moreover, to the degree that Mapp 
rests most reasonably on the deterrence rationale cited by Justice Clark 
as the purpose of the exclusionary rule, the case that is supposed to have 
conferred a constitutional right to exclusion of illegally obtained evidence, 
in fact, les1ves later Courts. with ample room to reach the conclusions of 
Calandra, Janis, Powell, Tucker, DeFillippo, 110 and Peltier. 111 The exclu­
sionary ruie of evidence is a sanction chosen by judges and subject to 
change or rejection based on its success as a remedy. 

This l1eads to the final syllogistic step. If Congress were to provide a 
superior alternative remedy, which is clearly within its authority pursuant 
to its pow1er to legislate federal rules of evidence in the absence of any 
constitutional prohibition, then such a remedy would suffice to supplant 
or supplement the suppression doctrine. This is the precise recognition of 
Justice Black ("[The exclusionary rule] is not a command of the Fourth 
Amendment but . . . a judicially created rule of evidence which Congress 
might negate")111 and the precise recommendation of the Chief Justice: 

Although I would hesitate to abandon it until some meaningful sub­
stitute is developed, the history of the Suppression Doctrine demon­
strates that it is both conceptually sterile and practically ineffective in 
accomplishing its stated objective . . . I see no insuperable obstacle to 
the elimination of the suppression doctrine if Congress would provide 
some meaningful and effective remedy against unlawful conduct by gov­
ernment officials . . . . 

For example, Congress could enact a statute along the following 

118. 428 U.S. 465 (1976). 
119. Mapp, 367 U.S. at 655. 
120. Michigan v. DeFillippo, 417 U.S. 31 (1979) (evidence not suppressed when seized 

incident to al'rest pursuant to a subsequently invalidated statute). 
121. See supra note 99 and accompanying text. 
122. Wolf, 338 U.S. at 71-72. 
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lines: 
(a) a waiver of sovereign immunity as to the illegal acts of law en­

forcement officials committed in the performance of assigned duties; 
(b) the creation of a cause of action for damages sustained by any 

person aggrieved by conduct of governmental agents in violation of the 
Fourth Amendment or statutes regulating official _conduct; 

(c) the creation of a tribunal, quasi-judicial in nature or perhaps pat­
terned after the United States Court of Claims, to adjudicate all claims 
under the statute; 

(d) a provision that this statutory remedy-is in lieu of the exclusion 
of evidence secured for use in criminal cases in violation of the Fourth 
Amendment; and 

(e) a provision directing that no evidence, otherwise admissible, shall 
be excluded from any criminal proceeding because of violation of the 
Fourth Amendment . . . . 

I can only hope now that the Congress will manifest a willingness to 
view realistically the hard evidence of the half-century history of the 
suppression doctrine revealing thousands of cases in which the criminal 
was set free because the constable blundered and virtually no evidence 
that innocent victims of police error . . . have been afforded meaningful 
redress. 1n 
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Finally, the United States Supreme Court itself in Janis has declared 
that the role of supervising police conduct to preclude "unreasonable 
searches" is "properly the duty of the Executive and Legislative 
branches. "1

24 This invitation, indeed this challenge, to Congress to see 
that the Constitution is enforced was not uttered, and must not be con­
strued, lightly. Congress has authority to legislate a remedy for the fourth 
amendment and should not shrink from it. 

THE BILLS 

Before discussing the legislative proposals to replace or restructure 
the exclusionary rule, Congress' authority to change a rule of evidence 
should be established. Article III of the Constitution grants Congress con­
siderable authority to structure the federal court system and significantly 
influence the way courts conduct their adjudicative business. Article III 
says simply that the judicial power of the United States shall vest "in one 
supreme court, and in such inferior courts as the Congress may from time 
to time ordain and establish." United States Supreme Court decisions 
have conclusively established that this text grants Congress wide discre­
tion to establish or refrain from establishing lower federal courts and to 
ordain them with jurisdiction to hear and decide cases or to refrain from 
ordaining them. 1211 In addition to establishing the court system, Congress 

123. Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 
388, 421-24 (1971) (Burger, C.J ., dissenting). 

124. Janis, 428 U.S. at 459. 
125. See Palmore v. United States, 411 U.S. 389, 412 (1973); South Carolina v. 
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has implemented this authority to adjust the size of quorum required for 
the conduct of business in both the United States Supreme Court and the 
lower fed1~ral courts.118 Section 2 of article III also grants the Congress 
authority to "regulate" the appellate jurisdiction of the United States Su­
preme Court. 127 Of course, Congress possesses authority "to make all laws 
which shall be necessary and proper for carrying into execution the fore­
going powers, and all other powers vested by this Constitution in the 
Governmeint of the United States, or in any Department or Officer 
thereof,"1:•s including the federal judiciary. 

A particularly pertinent example of the exercise of this congressional 
authority occurred when the Chief Justice submitted uniform Federal 
Rules of Evidence on February 5, 1973. Congress responded with an en­
actment which deprived the rules of "force or effect" until they were "ex­
pressly approved by Act of Congress. "111 Congress subsequently amended 
the Chief Justice's proposals and authorized the United States Supreme 
Court also to amend the rules subject to a procedure granting either 
house of Congress disapproval authority.130 This particular legislative ex­
ercise has not been challenged as unconstitutional apparently because the 
United States Supreme Court has acquiesced to Congress' authority to so 
legislate. m The uniform rules of evidence thus promulgated have been in 
use nationwide for several years. 

Of particular note with regard to the exclusionary rule is the overt 
invitation of the Chief Justice to Congress to legislate an alternative rem­
edy for the fourth amendment.131 Moreover, the United States Supreme 
Court ha8 by implication reiterated the Chief Justice's call for such 
legislation.138 

Pursuant to this authority, twelve bills have been introduced in the 
97th Congress-six in the Senate and six in the House of Representatives. 
In the Se1r1ate, the bills have been introduced by Senator Strom Thur-

Katzenback, 383 U.S. 301, 331 (1966); Lockerty v. Phillips, 319 U.S. 182 (1943); Lauf v. 
Shinner, 30~: U.S. 315 (1938); Kline v. Burke Construction Company 260 U.S. 226, 233 
(1922); Kentucky v. Powers, 201 U.S. 1 (1906); Sheldon v. Sill, 49 U.S. (8 How.) 441 (1850); 
Cary v. Curtis, 44 U.S. (3 How.) 236-37 (1845); Turner v. Bank of North America, 4 U.S. (4 
Dall.) 8 (1799). 

126. 28 U.S.C. § 1 (1976) (Supreme Court quorum), 28 U.S.C. § 46 (1976) (Courts of 
Appeals quo:rum). 

127. See Ex parte McCardle, 74 (7 Wall.) 506, 514-15 (1869); Hearings on Constitu­
tional Restmints on the Judiciary Before the Subcommittee on the Constitution of the 
Senate Judiciary Committee, 97th Cong., 1st Sess. (1981). 

128. U.S. CONST. art. 1, § 8. 
129. 87 Stat. 9, P.L. 93-12. 
130. 88 Stat. 1926, P.L. 93-595. 
131. See Trammel v. United States, 445 U.S. 40 (1980) The Chief Justice writing for 

eight members of the court discussed the congressional purpose of enactment of a particular 
rule of evidence. 

132. See supra note 123 and accompanying text. 
133. See, supra note 124 and accompanying text. 
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mond (R., South Carolina), 184 Chairman of the Senate Judiciary Commit­
tee, Senator Orrin Hatch· (R., Utah), 1311 Chairman of the Subcommittee on 
the Constitution, Senator Robert Dole (R., Kansas), 138 Chairman of the 
Subcommittee Courts, and Senator Dessnis DeConcini (D., Arizona), 187 

Ranking Minority Member of the Subcommittee on the Constitution. In 
the House, the bills have been introduced by Congressman Robin Beard 
(R., Tennessee), 138 member of the Select Committee on Narcotics Abuse 
and Control, Congressman Bobbi Fiedler (R., California),1811 member of 
the Budget Committee; Congressman James Collins (R., Texas), 140 mem­
ber of the Energy Committee, Congressman Harold Sawyer (R., Michi­
gan), 141 Ranking Minority Member of the House Judiciary Committee's 
Subcommittee on Crime, and Congressman Dan Lungren (R., Califor­
nia), 141 member of the Judiciary Committee. 

These bills fall into basically three categories. The first category, the 
good faith bills, is best represented by Senator Strom Thurmond's bill, 
S. 2231, which he introduced along with Senator DeConcini at the re­
quest of the Justice Department. This is the position advocated by Presi­
dent Reagan. S. 2231 states that any search or seizure evidence shall be 
admissible in a federal court "if the search or seizure was undertaken in a 
reasonable, good faith belief that it was in conformity with the fourth 
amendment to the Constitution."10 The Justice Department letter which 
accompanied S. 2231 to Capitol Hill described the bill as "eliminating the 
application of the exclusionary rule in situations where the rule's deter­
rent purpose is not served because evidence was obtained pursuant to a 
search or seizure undertaken by law enforcement officers in the reason­
able and good faith belief that their actions were lawful. "1

" This is essen­
tially an exception to the exclusionary rule, which will continue to operate 
unless the searches and seizures were conducted in good faith. The Jus­
tice Department letter also credited the most likely sources of this 
legislation: 

The proposal . . . is very simlar to that already adopted by the Fifth 
Circuit en bane in United States v. Williams, . . . and basically follows 
the Recommendation of the Attorney General's Task Force on Violent 
Crime which conducted hearings on the issue around the country and 
received the opinions of distinguished citizens and jurists of all points of 

134. S. 2231 and S. 2903, 97th Cong., 2nd Sess. (1982). 
135. S. 751, 97th Cong., 1st Sess. (1981). 
136. S. 1995, 97th Cong., 1st Sess. (1981). 
137. S. 101 and S. 2304, 97th Cong. 1st and 2nd Sess. (1981-82). 
138. H.R. 4259, 97th Cong., 1st Sess. (1981). 
139. H.R. 4422, 97th cong., 1st Sess. (1981). 
140. H.R. 4606, 97th Cong., 1st sess. (1981). 
141. H.R. 4898, 97th Cong., 1st Sess. (1981); H.R. 5971, 97th Cong., 2nd Sess. (1982). 
142. H.R. 6049, 97th Cong., 2nd Sess. (1982). 
143. See supra note 134. 
144. 128 Cong. Rec. S. 2417 (daily ed. March 18, 1982). 
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view.'0 

The Attorney General's Task Force on Violent Crime reported that "ap­
plication of the rule has been carried to the point where it is applied to 
situations where police officers make reasonable, good faith efforts to 
comply with the law, but unwittingly fail to do so. In such circumstances, 
the rule ne,cessarily fails in its deterrent purpose."148 As the United States 
Supreme Court has observed, the deterrence purpose of the rule presumes 
that law enforcement officers have engaged in willful or at least negligent 
activities, l!lnd accordingly, that it would have hardly any force when the 
police have acted in good faith. 147 

Several other bills adopt the basic good faith alteration of the sup­
pression doctrine, but have some varying provisions. For instance, H.R. 
4606 does not contain the second sentence of S. 2231 which establishes 
that any s~iarch conducted pursuant to and within the scope of a warrant 
automaticaLlly falls within the good faith exception. H.R. 4898 omits the 
safe harboir for warrants and also reverses the burden of proof to require 
the Government to show "by a preponderance of the evidence" that it 
acted in good faith. Of most interest amongst these corollaries to S. 2231, 
however, is, S. 2304, a bill authored by Senator DeConcini which garnered 
the support of Senators Thurmond and Hatch. S. 2304 is identical to 
S. 2231 up to the point that it supplements the good faith exception with 
an additional excusing condition: "or if to exclude such evidence would 
constitute ,a grave miscarriage of justice." The breadth of this language is 
apparently an attempt to grant courts the latitude to implement remedies 
enjoyed by the Scottish Courts. The case of Lawrie u. Muier exemplifies 
the case-by-case approach employed by Scotland: 

Whether any given irregularity ought to be excused depends on the na­
ture of the irregularity and the circumstances under which it was com­
mitted. In particular, the case may bring into play the discretionary prin­
ciple of fairness to the accused which has been developed so fully in our 
law in relation to the admission in evidence of confessions.1

•• 

S. 2304 seiems to invoke the same breadth of discretion for American 
courts. 

The second category, the substantiality test bills, is best represented 
by S. 101. S. 101 would add a section to Title 18 of the United States 
Code prohibiting the exclusion of evidence "solely because that evidence 
was obtained in violation of the Fourth Amendment unless the court 

145. Id. at S. 2418. 
146. UNITl:D STATES DEPARTMENT OF JUSTICE, ATTORNEY GENERAL'S TASK FORCE ON VIO­

LENT CRIME, lFINAL REPORT, 55-56, August 17, 1981 [hereinafter cited as VIOLENT CRIME, 

FINAL REPORT). 
147. United States v. Peltier, 422 U.S. 531, 539 (1975) (quoting Michigan v. Tucker, 417 

U.S. 433, 447 (1974)). 
148. (19501 Scots Sess. Cas. 19, 27 (H.C.J. 1949). 
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finds as a matter of law"149 an intentional or ~ubstantial violation of the 
Constitution. In determining whether a violation is "substantial" the 
court would consider all circumstances of the case including the extent to 
which: 1) the violation was reckless, 2) privacy was invaded, 3) exclusion 
will tend to prevent such violations, and 4) things seized would have been 
discovered in the absence of the violation. The author of this approach, 
Senator DeConcini, defends his approach as: 

clearly delineating the dimensions of the exlcusionary rule . . . . By re­
moving the application of the exclusionary rule in cases of unintentional 
or insubtantial fourth amendment violations, S. 101 would reduce judi­
cial efforts now expended in such cases frequently at the expense of the 
scope of fourth amendment protections . . . . In novel factual situations, 
the court would make a determina~ion whether the specific facts consti­
tuted a violation, and then whether the violation was intentional or 
substantial. iao 

S. 101 traces its roots to the Model Code Pre-Arraignment Procedure 
adopted by the American Law Institute in 1975.1111 The ALI model also 
requires a court finding that a violation was substantial as a precondition 
to operation of the exclusionary rule. The criteria for determination of 
"substantiality" in S. 101 are nearly identical to those in the ALI propo­
sal. One certain legal effect of the criteria used to evaluate substantiality 
in the DeConcini bill would be to codify the current trend in United 
States Supreme Court cases which weigh heavily the deterrent effects of 
exclusion in any particular case.111 Senator DeConcini as well recognizes 
that -this aspect of his "substantiality" test is likely to be the key to dis­
position of cases under his bill: "The heart of S. 101 is the elimination of 
the exclusion~y rule where it has no deterrent effect."m S. 101 forbids 
exclusion unless the court finds an intentional violation or a substantial 
violation of the Constitution. 

The other bill adopting a "substantiality" test modifies the exclu­
sionary rule far more comprehensively than S. 101. S. 1995, authored by 
Senator Dole, forbids operation of the exclusionary rule unless the court 
as a matter of law satisfies each prong of a three-prong test. In order to 
apply the suppression doctrine, the court would have to find: 1) a consti­
tutional violation resulting in actual prejudice to the defendant, and 2) 
that the evidence was obtained as a result of intentional or grossly negli­
gent misconduct by the Government agents, and 3) that the evidence was 
not, and would not have been, known to those agents but for the constitu­
tional violation. Prejudice to the defendant is to be determined based on 
the totality of the circumstances, including the extent to which: 1) the 

149. See supra note 137. 
150. 127 Cong. Rec. S. 152-64 (daily ed. January 15, 1981). 
151. A Model Code of Pre-Arraignment Procedure (1975), A.L.I. 
152. See supra notes 120-21. 
153. Supra note 150 at 154. 
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violation was willful or reckless, 2) privacy was invaded, and 3) exclusion 
will tend to prevent such violations. This three-prong test would unques­
tionably foreclose application of the exclusionary rule except in the case 
of glaring constitutional infractions. To provide an added measure of de­
terrence, S. 1995 also authorizes a civil suit for actual and punitive dam­
ages against the United States for any harm resulting from tortious acts 
of its agents during an unconstitutional search or seizure, provided, how­
ever, that the violation was willful or grossly negligent. In other respects, 
the tort remedy granted by S. 1995 is similar to the legal cause of action 
conferred by S. 751. 

The final category of bills is best characterized by S. 751, authored 
by Senato,r Orrin Hatch. Senator Hatch's legislation is a three-step plan. 
In the first place, S. 751 would eliminate the exclusionary rule and effect 
a return to the common law principle that evidence "shall not be ex­
cluded on the grounds that such evidence was obtained in violation of the 
fourth amendment."1114 

Next, Title 28, United States Code, would be amended by the addi­
tion of a new chapter providing for tort claims against the United States 
for damag:es resulting from a search violating the fourth amendment by 
officers of the United States acting within the scope of their office. Actual 
and punitive damages could be awarded by the court based on considera­
tion of all the circumstances of the case including the extent to which: 1) 
the

1 
officer's conduct deviated from permissible standards, 2) the violation 

was willful, reckless or grossly negligent, 3) the aggrieved party's privacy 
was invadi~d, 4) the aggrieved party was injured physically or mentally, 5) 
property was damaged, and 6) any tort award might prevent future viola­
tions of the fourth amendment. Recoveries of any person convicted of any 
offense on the basis of "unreasonably seized" evidence would be limited 
to actual ]Personal injury and actual p.roperty damages. Although S. 751 
would not preclude a lawsuit against an off ending officer pursuant to the 
United States Supreme Court's ruling in Bivens, 11111 the S. 751 tort remedy 
would be the exclusive civil remedy against the United States for viola­
tion of the fourth amendment and would be limited to a maximum of 
$25,000. The prevailing claimant could, in the discretion of the court, be 
awarded reasonable attorney's fees. 

The final phase of the Hatch approach would subject officers of the 
United States who conduct an "unreasonable search" without a good 
faith belief that their action was constitutional to appropriate discipline 
at the hands of the Federal agency employing the officer. Senator Hatch 
explains his bill: 

My bill . . . would eliminate the exclusionary rule, thus permitting evi­
dence not be held inadmissible, when obtained in violation of fourth 

154. See .mpra note 135. 
155. Bive1'l.8, 403 U.S. at 388. 
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amendment rights by Federal law enforcement officials. . . . Also my bill 
would allow . . . redress for innocent victims of fourth amendment viola­
tions. Federal law enforcement officials who violate fourth amendment 
rights will not be afforded protection by this bill, but will be required to 
answer for their actions. ' 59 
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S. 751 responds directly to Chief Justice Burger's invitation for Congress 
to create a cause of action for damages caused by violations of the fourth 
amendment based on the venerable doctrine of respondeat superior. 
With such an alternative in place, the Chief Justice saw "no insuperable 
obstacle to the elimination of the suppression doctrine."1117 The criteria 
for determining damages are based on the ALI model. 

H.R. 4259 differs from S. 751 only in scope. It would eliminate the 
exclusionary rule in all federal criminal proceedings, while S. 751 is lim­
ited to fourth amendment cases. H.R. 5971 is identical to S. 751. H.R. 
4422 eliminates the exclusionary rule in state criminal cases and sup­
plants it with a tort remedy against the state officer who violated the 
fourth amendment. Since 42 U.S.C. § 1983 already authorizes tort actions 
against state authorities who violate constitutional rights, the primary ef­
fect of this legislation would be to remove states from coverage under the 
exclusionary rule. 

In a recent article on the subject of alternatives to the exclusionary 
rule, William A. Schroeder compiled a very comprehensive list of ways to 
supplant or supplement the rule. us To give an overview and summary of 
the alternatives and modifications that have stirred sufficient congres­
sional interest to reach bill form, Schroeder's list is hereafter replicated 
with an indication of whether each form of alternative is addressed by 
Legislation: 

ALTERNATIVE TO 
EXCLUSIONARY RULE 

Civil Damage Suit 

Criminal Penalties 

Non-Judicial External Controls 
(independent review boards) 
Internal Controls 

BILL (S) 

S. 751, H.R. 4259, H.R. 4422 
H.R. 5971, S. 1995 

Many state statutes 
Federal law: 18 U.S.C. § 242, 
241 (1976) 

No bills 

s. 751 

156. 127 Cong. Rec. S. 2399, S. 2400 (daily ed. March 18, 1981). 
157. Bivens, 403 U.S. at 388. 
158. Schroeder, supra note 60, at 1386-1424. 



614 SOUTH TEXAS LAW JOURNAL 

Injunctio1os 

Warrants 

MODIFICATIONS TO 
EXCLUSIONARY RULE 

Good Faith 

Seriousness of the Offense 
ALI "Substantiality" Test 
Adequacy of Departmental 
Training 

Court remedy, but must 
show absence of remedy 
at law and imminent harm. 
Encouragement for warrants 
in S. 2231, S. 2903, H.R. 6049, 
s. 2304 

BILL (S) 

s. 2231, s. 2903, s. 2304, 
H.R. 4606, H.R. 4898 

No Bills (S. 1995) 

s. 101, s. 1995 

No Bill (S. 751) 

CRITERIA TO ACCESS THE LEGISLATION 

Assessing the merits of these twelve .bills requires a standard for 
analysis. 'fhe United States Supreme Court has suggested such a stan­
dard in S1tone v. Powell where it weighed the "utility of the exclusionary 
rule against the costs of extending it."1at While it is impossible to predict 
the benefits and costs of each unenacted policy, a comparison to the pre­
sent polic:y of exclusion provides some basis to evaluate alternatives. 
Thus, without replicating volumes of credible study on the subject, this 
analysis will briefly recount some benefits and costs of the exclusionary 
rule as a JPOint of reference for assessing the legislation to replace or re­
vamp it. 

a. Deterrence 

As stated by the United States Supreme Court, the primary, "if not 
the sole," purpose and benefit of the rule is deterrence of fourth amend­
ment violations. uo For all of the reasons explored by Justice Blackmun in 
Janis, empirical studies have not yet and are not likely in the future to 
"determine whether the exclusionary rule in fact does have any any de­
terrent effect."111 Justice Blackmun's investigation confirms the conclu-

159. See supra note 110 and accompanying text. 
160. See supra note 104 and accompanying text. 
161. Janis, 428 U.S. at 449 n.22. Justice Blackmun cites at length the various empirical 

studies which have attempted to determine the effect of the exclusionary rule. The Justice 
cites with approval Critique, On the Limitations of Empirical Evaluations of the Exclu­
sionary Rule: A Critique of the Spiotta Research and United States v. Calandra,.69 Nw. 
U.L. REV. 740 (1974) which states: 

A review of Spiotto's research and that conducted by other does not demonstrate 
the ineffectiveness of the exclusionary rule. Rather, it tends to illustrate the obsta-
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sion reached by Professor Dallin Oaks more than a decade ago: 

[M]ore than fifty years after the exclusionary rule was adopted for the 
federal courts and almost a decade after it was imposed upon the state 
courts, there is still no convincing evidence to verify the factual premise 
of deterrence upon which the rule is based or to determine the limits of 
its effectiveness.182 
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Justice Blackmun weighed this lack of conclusive evidence of deterrence 
against the other costs of the rule in refusing to extend it to federal civil 
proceedings. 

While the factual commentaries are, when construed in a light most 
favorable to the exclusionary rule, still inconclusive, legal commentaries 
have supplied many reasons to doubt the deterrent effectiveness of the 
rule. If legislative proposals can alleviate these difficulties, their case for 
better deterrence than the exclusionary rule would be strengthened even 
in the absence of empirical proof. First, the suppression doctrine is lim­
ited as a deterrent device because its penal impact only operates on evi­
de~ce presented in trial. Therefore, any police conduct outside the rather 
narrow function of gathering evidence for court is outside the purview of 
the rule. This, authorities suggest, is the bulk of police activity. 188 When­
ever law enforcement officers search and seize for reasons other than to 
acquire convictions (merely keeping order or frustrating prostitution or 
gambling activities or detaining a drunk for his own safety or recovering 
stolen property), the rule has no effect. This point was made by Chief 
Justice Earl Warren in Terry v. Ohio. 

Regardless of how effective the rule may be when obtaining conviction is 
an important objective of the police, it is powerless to deter invasion of 
constitutionally guaranteed rights when the police either have no interest 
in prosecuting or willing to forego successful prosecution in the interest 
of serving some other goal.18

' 

cles that stand in the way of any sound, empirical evaluation of the rule. When all 
factors are considered, there is virtually no likelihood that the Court is going to 
receive any "relevant statistics" which objectively measure the "practical efficacy" 
of the exclusionary rule. Id. at 763-64. 

Justice Blackmun then concludes his lengthy recitation of studies with this conclusion: "No 
empirical researcher has yet been able to establish with any assurance whether the rule has 
a deterrent effect even in the situations in which it is now applied." Most interesting about 
this footnote are the different conclusions reached by the proponent.s of the rule (repre­
sented by the Northwestern University Law Review) and the opponents of the rule (Justice 
Blackmun) from the same lack of data. Justice Blackmun, writing for the Court, seems to 
adopt the viewpoint of Professor Steven Schlesinger, Have Proponents Proven that It Is a 
Deterrent to Police? 62 JUDICATURE 404 (March 1979) [hereinafter cited as Schlesinger], that 
the burden is on advocates of the rule to show that it accomplishes it.s purpose. 

162. Oaks, supra note 6, at 672. 
163. See President's Commission on Law Enforcement and ,the Administration Of Jus­

tice Task Force Report: The Police, 91 (1967) [hereinafter cited as Task Force Report]. 
164. Terry, 392 U.S. at 14. See also SKOLNICK, JUSTICE WITHOUT TRIAL 219-235 (2d ed. 

1975). 
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Of more importance, however, is the common police understanding that 
most defendants never come to trial. Plea bargaining or guilty pleas dis­
pose of most cases before a court ever comes into the picture.1811 This 
might even create an incentive to violate the fourth amendment in order 
to apprehEmd as many criminals as possible with the understanding that 
most of them will plead guilty and be off of the streets, if only on a re­
duced sentence, while those freed have at least received a warning. In any 
event, the rule can never deter 'if the case never comes to trial, as most do 
not. 

A second question about the deterrent scheme of the rule is that it 
does not punish the errant policeman, but the prosecutor.188 The prosecu­
tor does ni0t supervise police search behavior and has little or no formal 
means to correct and punish erring policemen. 

The third problem with the rule's deterrent effect is a corollary of the 
second. Loiss of convictions is not a serious problem for policemen. Law 
enforcement officers are generally evaluated and commended by their 
superiors based on their success in apprehending criminals, not based on 
the number of convictions. This is particularly true if the officer's conduct 
was undertaken in conformity with customary police techniques and was 
not a flagrant violation of constitutional rights.187 

The fourth major question raised by critics of the rule's deterrent 
capacity is that police rarely, if ever, receive clear and comprehendable 
guidance while the incident is still fresh in their mind about the nature of 
their violation and appropriate corrective measures for similar situations 
in the future. 188 In conjunction with his bill, President Reagan sent to 
Capitol Hill an explanation which graphically makes this point: 

Th13 rule was applied in precisely this type of case by the Supreme 
Court in Robbins v. California, 453 U.S. 420 (1981). In Robbins, the 
Court e:x:cluded evidence of a substantial quantity of marihuana found in 
a car trunk in a decision based largely on two previous cases, United 
States 11. Chadwick, 433 U.S. 1 (1977) and Arkansas v. Sanders, 442 U.S. 
753 (19'79), neither of which had been decided at the time of the search 
in Robbins in 1975. Then, less than one year later the Court overruled 
Robbi™: in United States v. Ross, NO. 80-2209, 50 U.S.L.W. 4580 (June 
1, 1982). Ross dealt with the same type of automobile searches as Rob­
bins and the Court held. that evidence seized during such a search was 
admissilble. In the view of the Administration, these cases illustrate why 
it is totally unrealistic to think that the exclusionary rule can motivate 

165. Burn11, Mapp v. Ohio: An All American Mistake, 19 DEPAUL L. REV. 80, 95-96 
(1969); Task Force Report, supra note 163, at 186-87; Oaks, supra note 6, at 720. 

166. Wingo, Growing Disillusionment with the Exclusionary Rule, 25 Sw. L.J. 573, 576 
(1971); Oaks, supra note 6, at 726. 

167. Oaks, supra note 6, at 727; Schlesinger, supra note 161, at 408. 
168. LaFave and Remington, Controlling the Police: The Judge's Role in Making and 

Reviewing Law Enforcement Decisions, 63 MICH. L. REv. 987, 1005 (1967); Oaks, supra note 
6, at 731-32. 

• 
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even the most conscientious law enforcement officer to apply flawlessly 
the teaching of a body of law that the courts are still developing and 
debating. tee 
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These four criticisms are not the only question raised about the de­
terrence function of the rule, 170 but outline some of the most prominent 
objections. Perhaps Justice Jackson's commentary is a fitting summary: 

That the rule of exclusion and reversal results in the escape of a guilty 
person is more capable of demonstration than that it deters invasions of 
right by the police. The case is made, so far as the police are concerned, 
when they announce that they have arrested their man. Rejection of the 
evidence does nothing to punish the wrongdoing official, while it may, 
and likely will release the wrong-doing defendant. It deprives society of 
its remedy against one lawbreaker because he has been pursued by an­
other. It protects one against whom incriminating evidence is discovered, 
but does nothing to protect innocent persons who are the victims of·ille­
gal but fruitless searches. The disciplinary or educational effect of the 
court's releasing the defendant for police misbehavior is so indirect as to 
be no more than a mild deterrent at best.171 

Any of the alternatives or modifications of the rule proposed in the 97th 
Congress that respond to these frequent criticisms of the rule's capacity 
as a deterrent will present a persuasive argument for its ability to serve as 
a better deterrent. 

Some of the nation's top jurists have extensively studied the costs 
imposed on the criminal justice system by the exclusionary rule. Dallin 
Oaks, for instance, concluded that: 

The use of the exclusionary rule imposed excessive costs on the criminal 
justice system. It provides no recompense for the innocent and it frees 
the guilty. It creates the occasion and incentive for large-scale lying by 
law enforcement officers. It diverts the focus of the criminal prosecution 
from the guilt or innocence of the defendant to a trial of the police. 171 

Professor Oaks found at least six other untoward consequences of the 
rule. Circuit Judge Malcolm J. Wilkey draws upon his experience on the 
bench in identifying twelve costs.178 The United States Supreme Court 
has its list of costs as well: 

169. . Statement of Major Purposes (Document sent to Capitol Hill in conjunction with 
President's Message conveying S. 2903 to Congressional leaders, see supra note 4 and ac­
companying text); virtually the same language was conveyed to the Congress in conjunction 
with S. 2231, see note 145. 

170. See Oaks, supra note 6 (noting that jurisdictions which refuse to prosecute cases 
with search and seizure problems leave few cases for application of the exclusionary rule and 
that rule creates incentives for extra-judicial misbehavior by police to punish perceived 
wrong-doers). 

171. Irvine v. California, 347 U.S. 128, 135 (1954). 
172. Oaks, supra note 6, at 755. 
173. Hearings, supra note 1, at 419-464. 
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The Costs of . . . the exclusionary rule . . . are well known: 
(1) the focus of the trial ... [is] diverted from the ultimate question of 
guilt o,r innocence . . . (2) the physicial evidence sought to be excluded is 
typically reliable and often the most probative information . . . (3) the 
rule ... often frees the guilty ... (4) the rule is contrary to the idea of 
proportionality that is essential to the concept of justice ... (5) it may 
well h.ave the ... effect of generating disrespect for the law and the ad­
ministration of justice.174 

In light o,f the volume of authoritative work on the costs of the rule, 171 

this analysis will venture with brevity to comment on some of these costs 
in order to facilitate an assessment of the means employed by legislation 
to redrese: these problems. 

b. "Frees the Guilty" 

The most memorable presentation of this concept is Justice (then 
Judge) Cardozo's pithy statement at the time that New York rejected the 
suppression doctrine: "The criminal is to go free because the constable 
has blundered."178 Of no less clarity is Dean Wigmore's famous 
hypothetircal: 

Titus, you have been found guilty of conducting a lottery; Flavius, you 
have confessedly violated the Constitution. Titus ought to suffer impris­
onment for crime and Flavius for contempt. But no! We shall not punish 
Flaviu:~ directly, but shall do so by reversing Titus's conviction. This is 

174. Stone, 428 U.S. at 489-491. 
175. SCHLESINGER, EXCLUSIONARY INJUSTICE: THE PROBLEM OP ILLEGALLY OBTAINED EVI· 

DENCE, 60-6~; (1977); Hearings, see supra text accompanying note 7 in Janis, 428 U.S. at 449 
n.21, Justice Blackmun supplies a comprehensive list of articles exploring the flaws of the 
rule and pro,posing alternatives. 

176. PeoJl)le v. DeFore, 242 N.Y. 13, 21, 150 N.E. 585, 587, cert. denied 270 U.S. 657 
(1926). Justke (then Chief Judge) Cardozo further noted as an illustration: "A room is 
searched ag1Linst the law, and the body of a murdered man is found .. .. The privacy of 
the home hsiS been infringed, and the murderer goes free." Id. at 23-24. 

This well-known quote stimulated some of the most interesting colloquies of the exclu­
sionary rule hearings, see Hearings, supra note 1. At one point, Professor Kamisar noted 
that "If you mean by blunder that the police officer did not have probable cause to make an 
arrest ... , then the criminal goes free because he would have gone free if the constable had 
not blundert:d." Id. at 366. Senator Specter listened to this a few moments and then ques­
tioned: "Well, your analysis on the constable blundering is that when the constable blun­
ders, does not have probable cause . . . then he had no reason to do what he has done. But 
there is another situation where he had probable cause but [the warrant was technically 
flawed]." Id. at 369. Professor Kamisar responded: "There are two different kinds of blun­
der. You are raising a different kind of blunder." Id. Even Senator Specter's insightful ques­
tion misses the larger issue, however. Even if the officer has acted without probable cause, a 
constitutiomil violation, or pursuant to a flawed warrant, is society served by releasing a 
dangerous criminal simply because the arresting officer made willful or inadvertant errors? 
What justific:ation is there in punishing society or permitting a criminal to go free to seek 
other victim11 on the basis that the police misbehaved? This returns the debate to its proper 
perspective: is this the best way to deter police misconduct? · 
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our way of teaching people like Flavius · to behave, and incidently of se­
curing respect for the Constitution. Our way of upholding the Constitu­
tion is not to strike at the man who breaks it, but to let off somebody 
else who broke something else.177 
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In short, because it is "now used almost exclusively to exclude from evi­
dence articles which are unlawful to be possessed or tools and instru­
ments of crime,"178 the rule often operates to deprive a prosecutor of a 
vital piece of evidence without which "Titus" is released, or, as Senator 
Hatch has emphatically expressed, the "child molester [is] ... back in 
society among children."11

• The Chief Justice notes that the rule has 
"now been carried to the point of potentially excluding from evidence the 
traditional corpus delicti in a murder or kidnapping case."110 

c. "No Recompense for the Innocent" 

Justice Jackson expressed this problem succinctly: "It [the exclusion­
ary rule] protects one against whom incriminating evidence is discovered, 
but does nothing to protect innocent persons who are victims of illegal 
but fruitless searches.111

•
1 Noted constitutional scholar Charles A. Wright 

stated the same fault thusly: "If the police conduct the most outrageous 
and unjustified search of my house but find nothing, the Exclusionary 
Rule never comes into play. Nonexistent evidence cannot be excluded."181 

Remembering for a moment that the fourth amendment protects against 
"unreasonable searches," the most concededly "unreasonable search" 
would occur if an arrogant officer intent upon persecuting religious or po­
litical views variant from his own would force his way into, assault the 
occupants of, and ransack the home of an unsuspecting and law-abiding 
citizen without any hint of probable cause. How strange that the means 
chosen to enforce the sacred values of the fourth amendment ignore and 
apparently tolerate this most "unreasonable" of all possible searches 
while releasing a dangerous criminal "if there is any investigative error, 
however unintended or trivial!"181 Ironically, judges have had to scramble 
to create causes of action to compensate for this failure of the judicially­
created exclusionary remedy.1

" State legislatures and Congress as well 
have attempted to fill this inexplicable vacuum in the exclusionary rule 

177. 8 J. WIGMORE, A TREATISE ON THE ANGLO-AMERICAN SYSTEM OP EVIDENCE, at 
§ 2184, at 31. 

178. Stone, 428 U.S. at 498 (Burger, C.J., concurring). 
179. See supra note 156. 
180. Stone, 428 U.S. at 502. 
181. Irvine, 347 U.S. at 128. 
182. Wright, Must the Criminal Go Free if the Constable Blunders? 50 TEx. L. REV. 

736, 737 (1972). 
183. See VIOLENT CRIME, FINAL REPORT, supra note 146. 
184. Bivens, 403 U.S. at 388. 
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scheme.106 

d. "The Focus of the Trial is Diverted" 

Monrad Paulsen explains this cost of the suppression doctrine: 

Thie rule attempts to redress a violation of law without the time­
honored method of direct complaint and trial on a carefully defined is­
sue. The procedure looking toward exclusion of evidence interrupts, de­
lays and confuses the main issue at hand-the trial of the accused. The 
principal proceeding may be turned into a trial of the police rather than 
of thE, defendant. 188 

This shift of focus problem sweeps within its parameters several other 
problems of equal magnitude. For instance, as a result of diverting atten­
tion away from the defendant's conduct to the conduct of the police, the 
rule "tends to lessen the accuracy of the evidence presented in court be­
cause it tincourages the police to lie in order to avoid suppression of evi­
dence. 187 Judge Malcolm R. Wilkey examines that phenomenon from a 
slightly different vantage point: 

The necessity of deciding the exclusionary issue makes hypocrites out of 
judgeEI. With a conflict in evidence, the judge will be inclined to "believe" 
the officer, even if he well knows from all the surrounding circumstances 
the officer is lying . . . . "True" justice will be done, i.e., the guilty will 
be pu1nished, even if the verdict is based on falsehood. 188 

In short, incongruity is perhaps a mild adjective to apply to a process 
which Chief Justice Burger has concisely characterized as "suppression of 
truth in the search for truth."18

• 

e. "Contrary to the Ideal of Proportionality" 

In response to the suppression doctrine, evidence is either admitted 
or excluded during trial. There is no middle ground. The slightest in­
advertant technical violation of the fourth amendment under the intense 
pressure of apprehending a fleeing murderer brings the same result as the 
deliberatE1 and vengeful violation of a private home in the middle of the 
night which uncovers evidence of illegal firearm possession. Chief Justice 

185. ThE, Federal Tort Claims Act, 28 U.S.C. §§ 1291, 1346, 1402, 1504, 2110, 2401, 2402, 
2411, 2412, 2671-2680 (1976); see also Newman, Suing the Lawbreakers: Proposals to 
Strengthen the Section 1983 Damage Remedy for Law Enforcer's Misconduct, 87 YALE L.J. 
447, 450 n.11 (1978). 

186. Paulsen, The Exclusionary Rule and Misconduct by the Police, 52 J. CRIM. L.C. & 
P.S. 255, 257 (1961). 

187. Janis, 428 U.S. at 447 n.18 (the footnote also lists the leading articles on the subject 
which need not be repeated). 

188. Bea.rings, supra note 1, at 437-38. 
189. Burger, Who Will -Watch the Watchman? 14 AM. U.L. REV. 1, 23 (1964) [hereinaf­

ter cited as Watchman]. 
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Burger again must be credited with the most unforgettable statement of 
this anomaly: "The doctrine represents a mechanically inflexible response 
to widely varying degrees of police error . . . . Freeing either a tiger or a 
mouse in a schoolroom is an illegal act, but no rational person would sug­
gest that these two acts should be punished in the same way. "190 

f. Consumption of Judicial Resources 

Although always difficult to untangle the various threads of empirical 
evidence about the exclusionary rule, motions to suppress unquestionably 
consume valuable judicial resources. James E. Spiotto concluded that "In 
Chicago the amount of court time spent on motions to suppress in courts 
dealing with possessory crimes is substantial."111 Judge Malcolm Wilkey 
referred to a General Accounting Office study191 for his conclusion that: 
"As far as a sitting judge is concerned, the pertinent statistic is how often 
a Fourth Amendment suppression motion arises in a case going to trial. 
On that critical point the GAO stated, "Thirty-three percent of the de­
fendants who went to trial file Fourth Amendment suppression mo­
tions. "198 Judge Wilkey's own survey of the District of Columbia Circuit 
revealed that: "in the three years 1979-81, we wrote opinions in 95 crimi­
nal cases, in 21 of which, or 22.1 % , the question of excluding the evidence 
... required an~ysis and decision."194 While the degree of the burden 
placed on courts might be debated,1911 the exclusionary rule clearly con­
sumes valuable judicial resources. 

g. "Generates Disrespect for the Law" 

This comment of the Stone court is basically an assessment of public 
perception. Those most sensitive to the will of the public are the public's 
representatives. Thus, the comments of elected officials can probably ex­
plain better than most any other source the reasons for this public reac­
tion. Senator Orrin Hatch succinctly states: "In short, the rule rewards 
the law-breaker, punishes society, and ignores the infringer of the Consti­
tution. "11

"' Congressman Robin Beard maintains: "It punishes the victim 
[of crime] ... who suffers by watching his tormentor go free ... for the 
misdeeds of the police . . . . The exclusionary rule only helps criminals 

, 

190. Bivens, 403 at 418-19; see also Kaplan, The Limits of the Exclusionary Rule, 26 
STAN. L. REV. 1027, 1046-49 (1974) [hereinafter cited as Kaplan] and Comment: The Tort 
Alternative to the Exclusionary Rule in Search and Seizure, 63 J. CRIM. L.C. & P.S. 256, 
258-9 (1972). 

191. Spiotta, Search and Seizure: An Empirical Study of the Exclusionary Rule and Its 
Alternatives, 2 J. LEGAL STUDIES 243, 249 (1973). 

192. Hearings, supra note 1, at 383. 
193. Id. at 433-35. 
194. Id. 
195. Id. at 382 (Statement of Professor Yale Kamisar). 
196. See supra note 156. 
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. . . because if the person [searched] were innocent, there would be no 
evidence of crime to seize. um Senator DeConcini adds that because the 
rule "diminishes public respect. for the legal and judicial system . . . the 
time has come to rid ourselves of a judge-made rule that has ill served us 
for many years. " 1118 Finally President Reagan, when proposing recently a 
three-part legislative package to combat crime (insanity defense and 
habeas co1rpus reform in addition to exclusionarry rule reform), gave a 
statistic which is highly relevant to the question of public perception: "By 
1981, according to one survey, nearly eight of ten Americans did not be­
lieve that our system of law enforcement discouraged people from com­
mitting criimes-a fifty percent increase in just the last fifteen years."1119 

Perhaps this explains why Chief Justice Burger, speaking before he as­
cended to the nation's highest judicial office, regretted that "the opera­
tion of th,~ Suppression Doctrine unhappily brings to the public gaze a 
spectacle repugnant to all decent people-the frustration of justice. "200 

ASSESSING THE LEGISLATION 

With criteria outlined in the form of a discussion of the problems 
with the practice the bills would replace or reconstruct, the pending legis­
lation may be assessed according to an identical standard. 

a. The Good Faith Bills 

The good faith bills would enact an exception to the exclusionary 
rule preve111ting its application whenever an officer seizes evidence in the 
reasonable good faith belief that his actions fully comply with the law. 
The applic:ation of the exclusionary rule would in many instances depend 
on an assessment of the state of mind of the investigating officer. 

1. Deterrence 

By choosing to modify existing practice and suggesting no alternative 
means of deterring "unreasonable searches and seizures," the good faith 
bills basicsJly adopt the assumption that the exclusionary rule effectively 
discourage:; fourth amendment violations. Only to a slight degree would 
the good faith modification alone improve the four factors that undercut 
the deterreint capacity of the rule. On the other hand, it might produce an 
additional obstacle to deterrence. The new good faith exclusionary rule 
would still only operate on evidence presented in trial and would have no 
effect whatsoever on police activities outside the purview of police evi­
dence-gathering. The modified rule would still punish the prosecutor, not 

197. 127 Cong, Rec. E3705 (July 24, 1981). 
198. See s·upra note 150. 
199. See S'upra note 4. 
200. Watchman, supra note 189, at 12. 
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the errant policeman. Thus, the good faith alteration would make no ap­
preciable improvements in the first two factors undercutting the deter­
rent effect of the exclusionary rule. The third factor involves the profes­
sional and peer group approval systems for policemen. Whenever law 
enforcement officers performed a search in harmony with established po­
lice techniques, their illegal conduct would most likely be undertaken in 
"the good faith belief that it was in conformity with the fourth amend­
ment. "soi Therefore, searches failing to meet the good faith test would be 
more easily identified as flagrant violations. Supervising officers would be 
less likely to exc;:use the breach. Although officers may still be primarily 
evaluated on their success in obtaining arrests, the admissibility of evi­
dence seized during good-faith violations of the fourth amendment would 
focus more corrective attention on the remaining "bad faith" breaches. 
Thus the third factor inhibiting the deterrent effect of the rule is some­
what attenuated by the good faith test. 

The fourth factor is the lack of clearly communicated standards for 
application of the exclusionary rule to which police officers can readily 
learn to conform their behavior. This entails education about legal re­
quirements. Yet the good faith exception to the exclusionary rule, resting 
as it does upon the state of mind and level of understanding of the inves­
tigating officer, could create a disincentive to adequate police department 
education programs. A department would presumably want its officers to 
remain uneducated about legal requirements to increase chances that any 
violations of search and seizure law would be inadvertant. Professor 
Kaplan surmises that a good faith test "would put a premium on the ig­
norance of the police officer."sos At the same time, logic would argue 
against the notion that a good faith exception would make the search and 
seizure law any easier to understand or implement. To the contrary, ex­
isting fourth amendment requirements of reasonableness, probable cause 
and proper warrants would be unaltered; complex good faith distinctions 
would only further ensnarl an already hopelessly tangled legal knot.H• 

On its own, the good faith modification can hardly be said to improve 
the prospects for deterrence beyond current policies. In fact, to the de­
gree that focusing more corrective attention on "bad faith" violations is 
outweighed by the "premium on ignorance" and more confusing interpre­
tations of fourth amendment law, achieving an improving record of deter­
rence may be complicated by the good faith exception standing alone. 
The good faith exception would not, however, be standing alone. Unlike 
the situation in 1914 (Weeks) or 1961 (Mapp), other legal devices are 
available to supplement the penal effects of the exclusionary rule. Federal 
law enforcement officers face the prospect of personal liability, including 

201. S. 2231, supra note 134. 
202. Kaplan, supra note 190, at 1044. 
203. See Schroeder, supra note 60, at 1416-19, for discussion of some legal complexities 

of good faith. . 
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punitive damages, in a civil action of the nature created by Bivens20
• if 

they engage in violations of the fourth amendment. Moreover state of­
ficers are liable under Section 1983 of the Civil Rights Act of 1871 for 
constitutional violations.m In addition, many states have statutes provid­
ing civil r,edress against state authorities for constitutional violations. As 
mentioned earlier, it would be difficult to ascertain if the total deterrent 
effect of these existing remedies would decline under a good faith excep­
tion because empirical studies cannot measure the level of deterrent re­
sponsibility currently attributable to these different penal devices. Alter­
ing the exclusionary rule, however, would not leave the fourth 
amendmeio.t without independent deterrent capacity. Perhaps in anticipa­
tion of objections about deterrence, most of the good faith bills employ 
the fourth amendment's own deterrence device by providing an incentive 
to conduct searches pursuant to warrants. The bills apply the good faith 
exception automatically to any search within the scope of a warrant.106 

This would clearly encourage advance judicial approval of searches and 
further reduce the chances of a constitutionally offensive search. 

2. "Frees the Guilty" 

The good faith exception will unquestionably improve this unfortu­
nate result of the exclusionary rule. The "inadvertent" and "unintended" 
violations discussed in the Attorney General's Task Force on Violent 
Crime would no longer operate to benefit the defendant likely to be in­
criminated by the seized evidence.101 Ameliorating even further this detri­
mental aspect of the exclusionary rule is clearly the intent of the addi­
tional exc1eption to the rule for "grave miscarriages of justice" embodied 
in S. 2304. This language would grant federal judges considerable discre­
tion to adlmit evidence seized in an "unreasonable search" even in the 
absence of good faith on the part of the investigating officers. The type of 
case most likely to invoke such a judicial response would present the 
spectre of releasing a dangerous defendant unless the illegally seized evi­
dence were admitted. This additional exception in S. 2304, therefore, 
should further reduce usage of the rule for serious offenses. 

3. "No Recompense for the Innocent" 

Since the good faith bills merely modify the current suppression doc-

204. Bivens, 403 U.S. at 388. 
205. 42 U.S.C. § 1983 (1976 & Supp. III 1979); see also Monroe v. Pape, 356 U.S. 167 

(1961) which eliminated a prominent defense used by state officers to avoid liability under 
this law. 

206. The standard used in these warrant provisions is derived from Franks v. Delware, 
438 U.S. 154 (1978) which discussed presumption of validity of affidavit offered in support 
of a warrant . 

207. VIOLENT CRIME, FINAL REPORT, supra note 146, at 455. 
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trine, they provide no remedy to protect innocent persons who are victims 
of "unreasonable searches," no matter how outrageous or "unreasonable" 
the search and seizure may be. This conclusion must also be qualified by 
the recognition that Bivens suits are available for federal violations and 
42 U.S.C. § 1983 suits are available for state violations of constitutional 
rights. Moreover, the Federal Tort Claims Act was expanded in 1974 to 
authorize suits against the United States for certain forms of misconduct 
by federal officers. This includes assault, battery, false imprisonment, 
false arrest, abuse of process, or malicious prosecution. 108 The Federal 
Tort Claims Act was not intended to supplant the exclusionary rule and 
consequently waives sovereign immunity to allow civil damges only with 
respect to claims arising out of these intentional torts and not any uncon­
stitutional search. Although the good faith bills do nothing to provide re­
dress for innocent victims, legal developments over the past decade inde­
pendent of the exclusionary rule have not left an innocent victim wholly 
without recourse. 

4. "The Focus of the Trial is Diverted" 

This problem will not be improved by the good faith modification, 
but could be compounded. Additional complications could result from the 
court's examination of the officer's covert state of mind in addition to his 
overt conduct. Given the stigma that may naturally attach to any "bad 
faith" violations of the fourth amendment, officers would have an incen­
tive to commit perjury which even eclipses preventing the escape of the 
guilty. Moreover with implicit thoughts and knowledge at issue, perjury 
may be easier to commit. In any event, the good faith exception is not 
likely to reduce the chance that the officer,' rather than the defendant, is 
actually on trial. 

5. "Contrary to the Idea of Proportionality" 

The good faith bills ought to improve this flaw in the application of . 
the suppression doctrine. To employ the Chief Justice's metaphor, releas­
ing a mouse (inadvertent or technical errors of good faith) in a school­
room would not evoke the same response as releasing a tiger (deliberate, 
bad faith breaches). This still raises the question of where the good faith 
line of demarcation will be drawn. Will releasing a toothless terrier in the 
classroom be acceptable? How about a passive poodle, or a careful collie, 
or a playful doberman? To make this allusion clear, no matter what the 
boundaries of the good faith exception, the markedly different treatment 
of behavior that lies just within the exception as opposed to conduct just 
outside will hardly be justifiable. The dimensions of the disproportional­
ity will be reduced-releasing tigers is no longer treated as releasing 

208. See supra note 185. 
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mice-but the distinctions between turning loose a toothless terrier or a 
passive poodle may hardly warrant the vastly different penalty. 

6. Consumption of Judicial Resources 

This consequence of the exclusionary rule is not likely to be signifi­
cantly alteired by a good faith exception. A future decline in the number 
of motions to suppress because the police conduct is obviously within the 
parameters, of the exception is not likely because the defendant has eve­
rything to 1Jain and nothing to lose by urging application of the exclusion­
ary rule. A 13 long as there is the slightest chance that a court might inter­
pret the officer's state of mind as "bad faith," always a possibility given 
the nebuloius character of state of mind evidence, motions to suppress are 
practically inevitable. 

7. "Generates Disrespect for the Law" 

To thu extent that freeing fewer guilty criminals and reducing the 
dimensions, of the proportionality problem will inspire public confidence, 
the good faith modification should reduce disrespect for the administra­
tion of justice. The observations of the Justice Department upon intro­
duction of S. 2231 are warranted: 

When the rule is applied in the case of a trivial violation or mistake by 
the police . . . and result[s] in the acquittal of a criminal guilty of a seri­
ous crime . . . the lack of proportionality of the sanction applied to the 
officer's mistake is so great that the confidence of the public in our sys­
tem of justice cannot help but be eroded. 109 

In conclusion, the good faith modification to the exclusionary rule 
would make improvements accordin~ to three of the criteria for measure­
ment, "freEis the guilty," lack of proportionality, and enhanced respect for 
the administration of justice. It may, assessed independently, further 
complicate deterrence, but should leave the other criteria for assessment 
unchanged, 

b. Substantiality Bills 

S. 101 and S. 1995 adopt a comprehensive scheme for modifying th~ 
exclusional'y rule. Instead of making an exception in the rule, these bills 
reverse thEi burden of exclusion by requiring admission of illegally ob­
tained evidence unless the court finds as a matter of law that the viola­
tion of the fourth amendment was particularly egregious. In the case of 
S. 101, the violation must be "substantial" according to criteria that 
stress the likelihood that exclusion will prevent future grievous violations. 
In the case of S. 1995, the violation mus\ be intentional (or grossly negli-

209. See supra note 144. 
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gent) and cause actual prejudice to the defendant according to criteria 
that stress the likelihood of deterrence and produce evidence the officers 
would not have otherwise acquired. 

1. Deterrence 

Both S. 101 and S. 1995 retain the exclusionary device as a deterrent 
for particularly serious violations of the fourth amendment. The exclu­
sionary rule would not operate under S. 101 unless the violation were 
"substantial" and under S. 1995 unless the three conditions were met. 
Assessed independent of all other factors, this suggests that deterrence of 
fourth amendment violations would be dissipated even more than under 
the good faith exception bills. Such a conclusion, however, would have the 
flaw of considering the exclusionary rule the only existing deterrent to 
such breaches. As mentioned under the discussion of good faith bills, 
state and federal laws, judicial and statutory, currently authorize several 
forms of overlapping relief to guarantee 'that constitutional violations do 
not go unrelieved and offending officers do not go unpunished. S. 101 and 
S. 1995 place trust in these existing forms of deterrence. No empirical 
evidence exists to substantiate an assertion that such reliance is ill­
founded. 110 In addition, S. 1995 further discourages constitutional infrac­
tions by placing the United States under the threat of civil tort liability 
for damages caused by an illegal search. 

2. "Frees the Guilty" 

Short of abolishing the exlusionary rule, these approaches probably 
address this problem as completely as possible. S. 1995 would probably 
release even fewer guilty defendants than would S. 101 because a fourth 
amendment violation would have to meet all three tests, only one of 
which-prejudice to the defendant-is assessed by criteria similar to the 
determination of "substantiality" under S. 101. Despite this apparent dif­
ference, neither bill is likely to authorize the application of the exclusion­
ary rule to exclude evidence that will incriminate a dangerous offender of 
a violent crime. These bills are accordingly far superior to the good faith 
exception approach in solving this suppression doctrine dilemma. 

3. "No Recompense for the Innocent" 

In this respect, S. 101 does not differ from the good faith bills. 
S. 1995, on the other hand, authorizes a civil suit against the United 
States to supplement existing remedies for the innocent. 

210. See supra note 161. 
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4. "The Focus of the Trial is Diverted" 

Much of the discussion of this factor relative to the good faith bills 
applies heru as well. The defendant will still have every incentive to make 
a suppression motion even if the chances of success are almost nil; he has 
nothing to :lose. Because the application of the exclusionary rule will not 
depend upon the state of mind of the investigating officer under these 
bills, however, the focus of the trial is not likely to swing to police mis­
conduct exc:ept in the case of flagrant fourth amendment violations. Thus, 
only rare instances of egregious police misbehavior are liable to side-track 
the court for a lengthy examination of the merits of a motion to suppress. 
The bulk of the motions should be disposed of routinely after an initial 
period of judicial clarification of the "substantiality" and "prejudice to 
the defenda1nt" concepts. As stated before, S. 1995 would solve this prob­
lem even more completely than S. 101 because the court could immedi­
ately refusei to apply the exclusionary rule to any violation that is not 
intentional or grossly negligent or any violation that produces evidence 
that the officers would have discovered even in the absence of the fourth 
amendment breach. This exclusionary rule side-effect should also be sub­
stantially dispelled by these bills. 

5. "ContrGiry to the Idea of Proportionality" 

Unlike the good faith bills, S. 101 and S. 1995 should come close to a 
complete resolution of this problem. After all, a violation must be of "ti­
ger" magnitude before consideration is even given to operation of the ex­
clusionary :rule. Only a single reservation prevents the judgment that 
these bills 1mlve the problem completely. As the courts provide judicial 
clarification of the terms "substantially" and "prejudice to the defen­
dant," somH distinctions may develop between vicious tigers and fright­
ened tigers which will invoke wholly disparate responses. This unpropor­
tional operation should be so infrequent and so inconsequential in 
comparison with the gravity of the initial violation (releasing a tiger) that 
this problem can be said to be effectively dispelled by these bills. Once 
again, S. 1995 would leave considerably less room for potential disparity 
than S. 101. 

6. Consumption of Judicial Resources 

Both bills grant courts broad discretion to weigh all the circum­
stances in determining "substantiality" or "prejudice to the defendant." 
Consequently both bills would elicit a period of judicial clarification dur­
ing which the courts would enunciate standards for these terms. This 
clarification burden would be far less for S. 1995 because as mentioned 
before, the prejudice test is only one prong of a three-prong test, any 
prong of which would preclude operation of the suppression doctrine. Af­
ter this initial definition period, however, courts would only be required 
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to grapple with motions to suppress when grevious fourth amendment vi­
olations are alleged. In sum, both bills, but particularly S. 1995, would 
probably do much to reduce the current judicial burden. 

7. "Generates Disrespect for the Law" 

For all the reasons mentioned in the discussion of the good faith 
bills, these bills would certainly restore confidence in the criminal justice 
system. In one respect, these bills would probably be even better. The 
good faith exception carries a latent defect in the possibility that a noto­
rious criminal might one day win release due to the exclusionary rule and 
trigger a public backlash against the law that was supposed to have been 
changed to preclude such injustices. $. 101 reduces, and S. 1995 reduces 
even further, that possibility. 

In conclusion, S. 101 improves or removes each of the dilemmas cre­
ated by the exclusionary rule; S. 1995 does so even more certainly and 
effectively. Both bills, evaluated independent of other remedies, are sub­
ject to questions about their ability to deter future fourth amendment 
violations. By dealing with the clear costs of the exclusionary rule conclu­
sively, however, and retaining adequate deterrence, these bills seem far 
superior to the good faith bills. 

c. Replacements for the Exclusionary Rule 

S. 751 and its offshoots forthrightly replace the nonconstitutional ex­
clusionary rule with the common law rule that reliable and relevant evi­
dence is admissible in court regardless of the legality of the means by 
which it was acquired. Criminal cases would be decided on the basis of all 
the evidence. To provide deterrence in the absence of the suppression 
doctrine, S. 751 authorizes a caus~ of action against the United States 
and directs federal agencies to take internal disciplinary actions against 
officers who violated the fourth amendment lacking a good faith belief 
that the search was constitutional. 

1. Deterrence 

S. 751 takes note of the dearth of empirical evidence that the exclu­
sionary rule has demonstrated any deterrent effect. Instead it supple­
ments existing deterrent devices other than the exclusionary rule with the 
creation of a new cause of action against the United States for the victims 
of an unconstitutional search. To ensure that such causes of action would 
be brought to redress violations, S. 751 provides reasonable attorney's 
fees for the prevailing plaintiff. This should ensure that aggrieved parties 
do not forego a lawsuit due to a lack of capacity to pay the often consid­
erable costs of litigation. In this respect, S. 751 differs from most of the 
other bills in this category. In addition to actual damages, which could be 
slight in the case of a brief interruption of privacy, the court would be 
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authorized to award punitive damages as an additional deterrent. Finally, 
S. 751 directs the federal agency in charge of the offending officer to take 
disciplinary actions directly against the offender. Under the scrutiny of 
congressional oversight, this statutory obligation could be implemented 
by rule-malicing and other means to ensure the benefits of internal disci­
pline discussed by Professor William Schroeder.111 These deterrent de­
vices, suppllemented by the existing remedies discussed in the good faith 
analysis, would be effective for many of the reasons that the preventive 
efficacy of the exclusionary rule is doubted. The penal effect would be felt 
directly by the officer subject to civil liability and departmental discipline· 
from his superiors and peers, rather than by the prosecutor. These deter­
rents would encompass all police search and seizure activities, not just 
those directed at evidence acquisition. The intradepartmental pressures 
would be channeled toward compliance with, rather than ignorance of, 
constitutional requirements. Moreover, each investigating officer would 
have a pernonal stake in knowing and obeying the law. 

2. The Costs of the Exclusionary Rule 

Each of the specific costs of the exclusionary rule would be erased. 
No guilty crin1inals would escape responsibility for their crimes due to 
the exclusion of probative evidence. No innocent victims would be with­
out a legal recourse for redress of a completely wrongful search. No crimi­
nal trials would judge the actions of the arresting authorities more than 
the allegedly criminal conduct of the arrested defendant. No mousey con­
stitutional violations would be placed in the same cage with the tigers. No 
honest commentator could blame implementation of fourth amendment 
remedies for a disrespect for the administration of justice. Given the 
probability that most civil liability suits would be settled outside of court, 
no likely outcome suggests that the replacement remedies would consume 
as many v,aluable court resources as resolution of complex suppression 
motions. 

Of thE1 three categories of legislative proposals, these replacement 
bills hold the most promise of eliminating all the costs of the exclusionary 
rule while also providing adequate safeguards that the fourth amendment 
will be scrupulously obeyed. 

PROSPECTS FOR ENACTMENT IN THE 97TH CONGRESS 

Although a full discussion of the myriad and complex congressional 
procedures and politics that have prevented exclusionary rule reform to 
date in th1~ 97th Congress could probably command as much attention 
with as little consensus as discussion about the rule itself, the primary 
factor is apparent from a cursory examination of those legislators who 

211. Schroeder, supra note 60, at 1402-07. 
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have introduced bills to alter or eliminate the rule. In the Senate, the 
chairmen of the powerful Judiciary, Labor, and Finance Committees as 
well as ranking minority member of the Judicairy Committee are the 
leading proponents of reform. In the House, not a single chairman, sub­
committee chairman, or even member of the majority party has taken the 
first step of proposing changes for the rule. The six House bills have been 
introduced by members of the minority party. 

The reticence of the leading party in the House of Representative to 
propose exclusionary ruleA.of ev1 ence 1s man a e y the Constitution 
and beyond alteration by statute and that the rule provides the only 
means of preventing egregious police misconduct. As the message of nu­
merous Supreme Court decisions since Mapp and the intent of the Fram­
ers of the Constitution comes to be better understood, the first miscon­
ception should dissipate. As the liabilities of the suppression doctrine 
mount in proportion to its marginal benefits, the second misconception 
should also begin to disappear in the face of an honest search for alterna­
tives that promise better enforcement of the fourth amendment at less 
cost. Then Congress will reform or replace the exclusionary rule. 

reform springs primarily from 
two misconceptions: that the 
exclus~~n~ry rule of evidence . •. -
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IN TRB NATION 

· Attack 
On the 
Fourth 
By Tom Wicker 

The right of the people to be secure 
In their persons, houses, papers, and 
•"ecu, against · unreasonable 
iearchu and seizures, shall not be 
violated, and no warrants shall issue, 
but upon probable cause, supported by 

· oath or affirmation, and pa,;ttcularly 
ducrlbing the place to be searched, 
and the persons or things to be seize~ 

· In 1914,,:tbe Supreme Court unani­
mously decided that evidence seized 
In violation of the Fourth Amendment .• 
was Inadmissible In Federal criminal 
prosecutions. In 1961 (having niled In 
lH9 that the Fourth Amendment ap. 
plied to ~ .iates), the Court ex­
tended to state courts the doctrine that 
~tutionally seized evidence 
was Inadmissible In criminal trials. 

In this 47-year process, however, 
111ccessfve Courts narrowed the 
meanmg of this ao-called "exclusion­

'1 ary nile"; ~Uy 1eer1 u an lnte­
• • pal, ~ent of the 

Fourth Amendment, paranteefng a 
dtlzen's right not to be proeecuted 
with the aid of unconstitutionally ob­
tained evidence, In recent years the 
rule bu been viewed prlmarUy u a . 
judicial device to "deter" police mis­
conduct. 

In 1981, the Fifth Circuit Court of 
Appeals proclaimed a sweeping "aood 
faith" exception that would admit evi- . 
dence Wega]Jy pthered If the police 
action that ,eized ft, though "mll­
taken or unauthorized, was yet taken 
In a rusonable, good-faith beUef that 
It was proper." President Reagan's 
Task Force Cll Violent Crime recom­
mended tllat CGngreu legislate a 
simUar exception; Congress not only 
lsccaidering IUCb leglslatlon but also 
the outrlpt abolltlan of the exclusion-
ary nde. . 

On the Supreme Court ttaelf, Chief 
Jllltlce Burger and Justice Rehnquist ! 

~ ::c::;e :~ :i u: 
least three other justices - making a 
.majority of five - appear to fa~ 
"aoocl faith" or some other modiflca-

"

" Uon. 1bus, a~ diminution of 
I \ Fourth · Am t protectlom 
• • against Improper searcbel and ... 

~~)'~•mmlnmt. · 

lust tlds week, at the Court's spe­
dftc invitation, attorneys in an Illinois 
drug case re-argued ft with specific 
· emphasis on whether the exclusionary 
nale sbould be modified - part1w­
·1ar1y by establishment of a "good 

• faith" exceplfon. Tbe response of Paul 
Biebel Jr., f:trst Assistant Attorney 

. General of lllinols, was instructive 
ad dismaying: . 

.. The price the exclusionary rule ex­
acts ls simply too high," be said. "We 
have people who are undoubtedly drug 
. courters, but the evidence bas been 
aupp1essec1.·· 

But the crux of tbe Dllnofs case II 
not the exclusionary nale; it II 
whether the warrant on which the po­
lice acted was valid lmder the Fourth 
Amendment. 1be warrant was issued 
on the basfs.of an anonymous letter­
not ''Upon probable cause, supported 
by oath or affidavit" -and the Dlinols 
courts ruled that It was unc:onstftu­
tloaaJ, bence Invalid. 

.Only If the Supreme Court upholds 
that decision can the exclusionary 
rule suppress evidence. As William J. 
Mertens and Silas Wasserstrom, the 
authors of an exhaustive study of the 
matter, cancluded In the December . 
1981 Issue of the Georgetown (Univer­
sity) Law Journal: 

"lbe exclusionary nile bas done 
nothing to change the powers of the 
poUce or the rights of the citizenry. 
Tbe Fourth Amendment · set these 
standards. 1be exclusionary nile sim­
ply declares that evidence obtained In 

· violatlcn of these .. rfgbts is not admissil. 
bleat trial." · 

If, as Mr. Biebel apparently would, 
the Court agrees that the llllnofs war- . 

;nnt was Invalid yet permits the evi­
~ thus seized IIIICOmtitutlonally 
to be admitted against the defendants; 
on grounds that the police acted In 
pod faith, what happens to the stand­
ards of the Fourth Amendment? Mr. 
Mertens and Mr. Wasserstrom quote 
· one court decision: 
· "If subiec;tlve~ faith alone were 
the test, th• protections of the Fourth . 
Amendement would evaporate, and 
the people would be •secure in their 
pmons, houses, papers and effects,' 
anly In the dfscretlon of the police." 

· Nothing demands such an expan­
lkm but a distaste for what now con­
ltralns poUce behavior - the Fourth 
Amendment, not the exclusionary 
rule. Another article wtll dilcusa this 
bi more detaU. · 

1be exclusionary nile, even - 1 \ D .1 , 
rowJ . 1_ ~ ., 

,..,,.,.,..,,uct;.....;.., II a necessary means of 
ec ourth Amendment rights 

.;.. JOW'II and mine. Tbole rights, of 
course, have to be balanced against 
IOCiety's need to punish criminals; 
ancl, In fact, the exclusionary nale al­
ready bad been ligniflcantly whittled 
down. But tile "good faith" exception, 
if legf.slated or lmpoeed by the S11-
preme Court, would tip the balance 
heavily toward expanded latitude for 
law enforcement. 
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INTHBNATION 

Attack on the Fourth·· · . 

• By Tom Wicker . . 
' · Not loaa after Prafdent lleapn'1 · But a police officer "cannot be de- . Or auppose tbe defense contends 
Task Force on Violent Crime ncom- terred from violating the Camtltuti~ '. tbat an officer was well-trained and 
mended in 1981 that Cqress Jealslate anless be tnows that bis actions are ID sboUJd have known better than to~ 

·· a .. &ood-faith exception" to tbe • fact unconstltutlonal"i and ~ clan- late a defendant's rights, benc:e could 
ailed .. acluslonary rule," a Tut pr al the &ood-falth exception la that • not have been acting mistakenly but In 

· ,Force member told me privately tbat · eourtn would test tbe "reuonabl• · aood faith. The prosecution mflht 
the nile did not really prevent many INBS" rather than the COMtitutionallty tiave to argue that the officer wu not 
erfmlnaJs from going to Jail. . of ID officer'• action. Not anly would well trained; poor traln1n& might ac-
• But, be said, people tllourP&t It did. • ' · - -- - · · tually become a police aid ID maldnl 
In bis vtew, something therefore bad tba\ often condone the action; but unconstitutional -.rebel and NI-
to be done about tbe aclusionuy nate, also, If it did the court would not need sures stand up ID court. 

to decide whether or bow the Ccmtitu- c. If, to protect constitutional rl&hts 
tlon might have been Yiolat!9(!. Offl. under a good-faith exception, officers IO that people would bellew me: 

thing was being done about crime. 
The rule, promulgated for Federal 

crlmlnal prosecutions In 1114 and a­
tended to state courts In 1961, provldel 
that evidence 1elzed In violation al 

' Fourth Amendment PrOhlbitlcm 
against unreasonable and Improperly . 
warranted IUJ'Cbes and Nizul'a II · 
Inadmissible In crtm1nal trials. 

-- ~ fear a1 giro• ,.,.~m I 
C M America, the m ·. 

-.p!'Ud thee 1&•2-r-f ue · 
aotng free because the acJualonary 

· nile prevents the evidence 11a1nst 
them from bein&. used ID court. 1be 
FJflh Circuit Court of Appeall bu r. 
sponded with an exception to tbe nate, 
providing that unconstitutionally 
1elzed evidence Is &~Ible If tbe po­
lice had a reasonable, aood-falth I». · 
Uef that they were acting property. 

Last week tbe Supreme Court beard 
arguments an whether It too abould 
adopt a "aood-falth ac:eption," 
presumably for courta at all levela. 
Five justices have already IDdlcated 
some wWtnpeu to modify or lbollsb 
tbenale. 

In an utlcle In tbe December 1181 
Issue of the Georaetawn Law Journat, 

. William J. Mertens and Silu Wauer­
strom, both experienced public d&, 
fenders, araue compellingJy that for 

. 1be Supreme Court to take such a step· 
would alsnlficanUy widen police lati­
tude and water down Fourth Amend­

. anent pratectlam. 
Tbelr article la too Iona m dltallld 

. IO be, easUy candenned, tilat N¥'lll'&I ti 
lbelr points can be IUIDID&l'tlild: 

:: I. Deterrence of police mllcaDduc:t 
. will IMt dlmblisbed under a ~faltb 

. cera would be "left ID welcome Ill»- were made penonally liable ID dvll 
ranee, free to mate aucb 'rNSOJW>le' · and crtminal law for Fourth Amend- •' J. 
mistakes In •gc.od faith' forever•" : ment violations, tbe autborl arsue i.,.tJ- , 

2. The &ood-faltb uceptlon aJao tbat law enforcement might actually · ..l- • 
would undermine what the authors ! IUffer. Policemen in ambiguous 1ltua- uAJ') 
call .. aystemlc deterrence." At tbelr ' uons fearing penonal UabWty for ., ,Pl , 
own discretion, for example, Dlltrtct wrongful action, mlgbt refuse to act at "\' _ • \, 
of Columbia police used to atop autol . all-possibly permlttln& more crtml- \f. •. > • 1 

for routine license an4 reatstratlon I u1s to escape justice than tbe acl~ ~ I 
checks. But In 1979 the Supreme Court . 11onary rule doa. · , _ _,,. • ~ 
beld such checks unconstitutional, un- 'lbe araument, of wbich these points ,,..,. h 11 
leis the officer atopplna tbe car bad are but a sample, la complex but tbe tA v 
"articulable auspldon" of crtmJna1 logic la persuasive: a good-faith a- ~ Y 
actlvtty. The decision brouaht an lm- ception will weaken not just the acl~ ;,1 
mediate ~Uon of routine c:bec:b ID . 11onary rule but tbe Fourth Amend-
the District and other jurtldictiana. meat ltle!f. 

· • · If tbe Court bad taken a "aood- . 
faith" approach, or bad applied a tllt 
al ''rNIOnableness" rather tbln tbe 
,tandards of tbe Fourth AIDmdmmt, 
routine ~ ~ 
probably would atill be commm ID l 
many )urlsdlctlona; and In future tbat : ~ 
could happen Cll far more Nriaul cm- ·; ~, 
ltltutionaJ qumtklnl, . I 

I. ID deciding upon tbe aood faltb .. 
and l'NIOD&bleness al ID oftics'I ac>: 
tion, what atandards would the cam1I · 
apply? Who would bear tbe burdm ti 
proof? What evidence an tbe qwtlaa 
of good faith would be admllllble? If a ~ J 
aiminaJ defendant, for e:ample, bid . - o- . . I 
to prow bad faith or llm'NICIDabl• · L~ 4 t "t 
DeSS an an officer's put, tbe ~ . ..-- .. 

aend. foraucbproof c:auld bedlftlallt 
tolltlN11b, 

• aceptiOD rule became tbe ...-.pdoa 
-1tably wUl IUbltltute tar die -.,. 
dftc standards al tbe Faurtb Amlnd­

. IDeftt a tell of tbe ....... ,.,..,.Ne-
DOJ-1, . Mll''tfpollcellU'Cblludllblarla. 

-,,; 



NEW YORK TIMES March 17, 1983 p. A22 

. A Proven Loophole for Criminals That Needs to Be Narrowed 
To the Editor: 

Tom Wicker's two-part column on 
the exclusionary rule (March 4 and 8) 
makes three very basic mistakes : It 
assumes that the rule deters illegal 
conduct by the police; it argues that, in 
any event, it does not prevent crimi­
nals from going to jail, and it confuses 
a subjective good-faith exception to the 
rule with an objective one. 

Together, these errors make Mr. 
Wicker's impassioned defense of the 
Fourth Amendment irrelevant. 

The exclusionary rule requires that 
any evidence, no matter how relevant, 
for any crime, no matter how.heinous, 
must be disregarded in the prosecution 
of the person from whom it was seized 
if the seizure is later found to have been 
illegal- no matter how innocently and 
reasonably it was made. 

Toe rule's sole reason for being now 
relied on by the Supreme Court is that 

. it somehow deters police offic~rs from 
violating the Fourth Amendment. But 
the Court has itself candidly recog­
nized in recent years that the costs or 
the rule often exceed whatever bene-
fits it may have. · · 

There is in fact, no evidence of such 
deterrence valu~. (No other country 
has an exclusionary rule; moreover, 
at least three countries with advanced 
legal systems similar to our own -
Great Britain, Canada and Israel -
have studied the rule and concluded 
they would not adopt it.) 

Creating a good-faith exception to 
· the rule would ensure that it would bet 

be invoked in those instances where It 
could not possibly act as a deterrent, 
e.g., when the police officer dic;I not 
know that his . search was illegal or 
when,another court had approved the 
search beforehand. . 

Nor is it just a "myth," as Mr. 
Wicker argues, that many criminals 
escape jail by invoking the.rule. 

A recent report from the National 
Institute of Justice found "a major. 
impact" of the rule on state prosecu­
tions in California. In Its sampling, 
about one in three felony ch'.ug arrests 
were not prosecuted because of ~ 
rule. Still more chilling, the report 
fOWld that "to a substantial degree, 
individuals released because of 
search and seizure problems were 
those with serious criminal records 
who appeared to continue to be in­
volved in crime after their release." 

Thus,· the benefits of the rule are 
nebulous at best, and its costs are very 
real : the guilty go free, the courts are 
kept from the truth while being bur­
dened v.i th arcane legal technical­
ities, the police are discouraged from 
apprehending criminals and the ~ 
lie loses respect for the law. 

The Department of Justice, ther&-

fore, has advocated a good-faith excep­
tion to the exclusionary rule . 

Mr. Wicker assumes that proponents 
of a good-faith exception want courts to 
look only at t,he subjective belief of the 
police officer of whether his search was 
legal or not. This is not the case. 

. Our proposal would limit the excep­
tion to those cases where the belief was 
objectively reasonable. Therefore, 
Mr. Wicker's fears - that the Fourth 
Amendment would no longer be rele­
vant to a court's inquiry, that police 
forces would no longer have an incen­
tive to properly train and instruct 
their officers and . that defendants 
would have an insurmountable burden 
of proof-are unfounded. 

And to his remark that "fear of 
crime has become epidemic in Amer­
ica," I would add: With good reason. 
There is too much crime in America, 
and .too many criminals are not going 
to jail. The objective good-faith excep­
tion to the exclusionary rule adve>­
cated by the Department of Justice is 
a good way to help correct both prob­
lems. D. LOWELL JENSEN 

Assistant Attorney General 
Criminal Division, Dept. of Justice 

Washington, Marchl0, 1983 
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PrtlldmtReapntlmcmDlqulddJ 
t.be tbe United Statm SUpreme 
Coart and tbe conar-s to cwerturD 
tbe aclualonary nale, which problblta 
~ from min& Uleplly 
aelzed evidence to try to CDllY1Ct a• 
feDdant. By virtue of Suprem& Court 
dl!dsiona lnterpret1n& the Conltltution 
that date to 11114, Wegally oblalned 
eridence caJIDOt be used aptnst a • 
~ - It~ Adm1nlstration'• poli­
tioo-liSceeds, the Ccmtitutioll wW be 
underinined. 

The Admin1stratlon la DOW Neldng, 
in a cue before the Court and in a bill 
tntroduced In Congress, a ••aoocs­

. faith" exception to this c:amtJtutional 
nale. 'Ibis exception would permit the 
judge and jury to uae the evidence lf 
they concluded that a law-mf~ 
ment officer bad acted in good faith -
although be bad acted tlleplly and in 
violation of the Ccaltitutloo- in Niz. 
Ing the evidence. 

If the Adminlstratlon'a pollUOD la 
accepted, It will create one set of laws 
for tboee In power and another for 
thole not in power. It wW give pennis- . 
llon for one clals of dtll.ena to violate 
the CCJmtitutiOD and be ,-arded 
while othen who brak the law are to 
be punished. 

A few aampl• show the dan&er of 
the Admlnistratlon'a p01ltion. · 

Under the 1tea1an approach, all 
that a law-enforcement officer need 
ay in order to pt illegally seized evi­
dence used to obtain a conviction la 
that be did not know that the law re­
quired that counsel be sn-ent wben 
the lncrim1nating statement WU 
made; that be failed to stve the consti­
tutionally required Fifth Amendment 
wamlna aplnlt aelf-lncrlm1natlon ei­
ther became be foraot or did not know 
lie bad to; that be broke down the door 
becauie lie tboupt - tt turns out be 
WU wraDI - that tbe defendant WU 
dlltroylna tbe evidence. 

Ps adart R-aan cJa1ma that tbe 
· pabUc II klliDI faith ID a lep1 l)'ltem 
• II DGt ltOpplng c:rlme. He rejects 
lbt dldld,m of the Framen of our 
Camtitutlon, who concluded that co. 
llkutional protectlom are DOl too 
CDltly a price to pay for• democratic 
IOClety, lf there are un-

.. ,. . , .,. ' 

Excluding 
Justice 
By Martin Garbua 

On the caatrary, tbe ,ood-falth ex­
ception eocouraa- violations of tbe 
law. Under the ,ood-falth exception, a 
court. at tbe very time that It clec:1ared 
that an officer bad acted In an uncm­
ltltutlonal manner, would nanetbel­
deprlve Its own declaration of any 
practical meaning by approving the 
Ule of tbe WJ"ODlfully aelzed evidence. 
It would thereby stve law tnf~ 

ent immeme uncontrolled power. 
But excluding unlawfully obtained. 

evidence eocouraa- lawful activity, 
dlacourages unlawful activity and 
relnforCN tbe central role of courts in 
declaring and enforcinl tbe Cclllltltu­
tlan. 

Tbe pod-faith exception places a 
premium OD lporance and fl¥llltr 
am 1>1D&.., Under tbe aoc,d-faith ex­
ception, the courts would become par­
tlciputs in WegaJ acquilltlOD of evi­
dence for use at trial - activity that 
ultimately becomes lmtltutlonalized. 
Of all things, lporance of the law 
would constitute a defense OD the part 
of a police officer wbo claims ~evi­
dence abould be admitted! There 
would be deterioration both hi lice 
training and police NDaltlvlty to con­
stitutional protections, thereby m­
couraging wholesale violatlom. The 
number of Wepl eearcbea of homes 
and other brvulons of privacy would 
increue dramatically. There would 
be no deterrent against tbem . ..:J 

Tbe aood-faith exception 1"illd en­
courqe proeecuton and police offt. 
cen, wbo know better, to say tbat they 
did aot UDdentand the law ar that 

---
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IOIDebow tbeJ aot tbeir tacts Wl"ODI· I 
Police offlcerl, profealonally com­
mitted 10 ltOpplng crime, would often 
lbade the truth to IDlure canvlctloos. 
Not 10 many ,-n aao, police offlcen Si> / 
believed that they could ltop and frisk \. ~ 
alUlpect totee lf bewu carrying any l'\A ..­
narcotics, When tbe law wu changed : \ ( 
and the officer tint bad to have pro~ ": D • 
able cause to believe that the indMd- ~ ) 
aa1 bad narcotics, tbe practice of ltol>-
pmg and frllkinl did not change. Only ~ 
tbe police officers' teltlmony 
c:banaed. Tbey bepn to testify that 
from 20 feet away they saw the de-

. fendant take narcotics out of bis 
'pocket and drop tbem OD the floor. A 
New York City judge, wbo bad seen 
c1or,ena of cuea In which •ch police 
officer teltifled In an ldentJcal way, 
remarked that lf all the police testJ. 
1111)11) rmoernlnl all the dropping of 
aarcotlca were tnae, there would be • 
white cloud camtantly blanketJn& 
Manhattan. 

Law Is what law does. It II impossi­
ble to uk the people of thla country to 
abide by the Constitution wben the 
courts and the proeecuton are stven 
lmllmlted lic:eme to lpre that Con-

. ltitutloo. Our IOdety doel not require 
and lhould DOl permit CDDvlctions 
baled OD Weplly obtained~~_ I 
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The Trouble With 'Good Faith' 
The Supreme Court Is tinkering with the Consti­

tution by calling for arguments over the so-called ex­
clusionary rule, which bars illegally seized evidence 
from criminal trials. Since 1914 the rule has en­
forced the Fourth Amendment's prohibition against 
unreasonable searches and seizures. If judges ~ 
done the illegal practices, a unanimous Coun said 
then, the Fourth Amendment "might as well be 
stricken from the Constitution • ., 

The Coun will now consider whether to let in 
evidence obtained "in the reasonable belief" that 
the seizure was proper - the so-called "good faith 
exception" supported by the Reagan Aclministra­
tion. Even that small step could dangerously dimin­
ish Bill of Rights safeguards and might prove costly 

· to effective law enforcement. 
The Fourth Amendment requires that· the police 

. arrest and search only with probable cause- a fac­
tual basis •for believing a person has committed a 
crime or that evidence of crime will be found. The 
facts must persuade a judge to issue a warrant or 
justify a search or seizure later at a trial. 

The proposed exception would permit use of evi­
Alence obtained by an officer who believed his con­

--·-· _, duct was legal, regardless of the facts. It might well 
_ impede the criminal justice process by creating a 

- "'Whole new area of litigation: mini-trials in which the 
· police officer would try to show. that he thought tµs 

c;onduct was legal. 
It might also reverse years of progress in which 

DOJ•INI-II 

--Co 

the police have become relatively sophisticated 
about citizens' rights and their powers to search, As 
'Judge Malcolm Wilkey of Washington, D.C., a bitter 
critic of the basic rule, wrote recently, the good faith 
exception would encourage perjury and put "a pre- · 
mium on ignorance and lack of training in law en- ·. 
forcement agencies." / 

• 
The case under consideration, Illinois v. Gates, 

Is in fact an excellent illustration of that point. It 
began with a tip to the police that a man and his wife 
were shuttling marijuana from Flomla to their · 
home in Bloomingdale, Ill. Instead of simply raiding · 
the home, the police checked out the tip, monitored 
the couple's travels arid got warrants to search their 
car and house, where they found more than 350 
pounds of pot. . . · 

The conviction, under challenge because of 
qu~ons ab9ut the technical validity of the war­
rant, could thus be upheld on -its own merits without 
reson to "good faith." As important, the Blooming­
dale police didn't learn such good procedures by 
studying how to persuade judges of their noble inten­
tions. They learned them in the knowledge that their 
cases would hold up in court only if they follow legal 
rules that assure respect for the rights of all persons, 
guilty or innocent. 

If those rules survive this round of constitutional 
·tinkering, so will the nation's ~afety and liberty. 
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;-_The Propei- LimittoCurbing Criminal Eyidence·:-; 
. . i ' 

To tbe Editor: tously bestows a benefit oo a criminal. cbe pert of police officers; in DO way 
Your Dec. e editorial "The Trouble There are basically two lituationa in · .. does It place a premium on lg:noranct . .. • .. · 

With 'Good Faith' " II ltlelf troublln& . which thla occun: And your argument that tbil ..... j 
because It draws conclusions from In- • A police officer appllea to a Judie ble' proposal would crNte a ''Wl¥)1e-· ' 
con-ect facts and usumptlCIDI. for a search warrant, which la grant- new area of litiption" ii frtvoloua : In 

1be much-needed reform of the a- ed. However, because the Judge made •ch and every cue where the defend-¥! 
clualonary rule that the Admfnlltra. · a legal error in lasul.ng the warrant (or ant asks the court to aclude evtdence 
Uon strongly supports, both -In the ii later aecond-guessed by a blgher there II already litigation. OUr ~ -- -
Congress and before the courts, ii court), the evidence la excluded from posal would simply change the test tJ,f Tf 
pounded ln the prlnctple that the rule tbe trial. · · · court would apply In deciding the ~~ ~ 
lhould·remalnasadeterrenttoWepl 'IblawWnotdeterWegatpolicecm-· fendant's motion. It would not·crN~ ';-

. police conduct. However, It can only duct: the police officer baa done pre- an Impediment to the Judicial ~-· ,· 
deter police officers who believe that cllely what the law · encourages, Flnally, you auggest that the Su- ·~ 
they are acting Wegally; those who namely, present all the facts to a preme Court'• consideration of tbia .,, 
consider their conduct lawful cannot Judge, who then decides if the officer Issue la "constitutional Unkerlng".,t 
be deterred by the knowledge that evi-· la entitled to a warrant. that threatens the nation's safety and 1, 

dence illegally obtained wW be a- • A police officeracts with a reuon- liberty. You fall to point out that tbe ;r, 
eluded from trial. , able good-faith belief that bla conduct "reasonable good faith" test la al-~ 

1be use of the exclusionary nile u .a la lawful. ' : · · · · ready law in two Federal juclidal dr~~ · 
deterrent to Wegal police CQnduct re- · You are wrong when you say that cults, coverlng _slx statea. 1bla II•-~ . 
suits in depriving the Jury ohaluable this would put a "premium on lgno- _parently one reason the Supreme.gr 
evidence Of a defendant's guilt; Al a ranee and lack of training in law en- Courtagreedtobearthec:ue. o•: 
consequence, a certain number of forcement agencies." A police offt~ For 1be Times to cbarac:terize then 
clearly guilty people are set free to · -cer's good-faith belief that he la acting Court's interpreting the Constltutt~,. 
continue to plunder the l.nnocent cttl- lawfully la not enough. In order to u "constitutional tlnkeriQg" wbil9t,r' 
zenry. This extraordinary price that · avoid the application of the exclusion- supporting much· more far-reacbinaoc 
IOcfety must pay for deterring illegal ary rule, he must have a "reason- forays into what 110D1e have cbarac.i~: 
police conduct ahould be DO higher able" good-faith belief that bla cm- terized as "Judlclal legislating"~ 
than absolutely necessary. · duct ls lawful. makes it difficult to divine the prlndtr .. · 

1be Administration's proposal aim- To be reasonable, such a belief must pie you follow In deciding when lt Ja~.1 
· ply Identifies situations in which the be weighed after taking into account proper for the Court to act. . . ~ 
exclusionary rule cannot act u a the special legal knowledge and train- . EDWARDC.5c:JDWLTS.; 
deterrent, ls therefore of no use In cm- Ing law enforcement officers have. 1 . • . Deputy Attorney~,. 
trolling police behavior and gratul- -~ This f~ulatlon assumes expertile ~ Washingtoo, ~- 8, ise;: ; 

\ ' .· •• ~ r__• ~ •·- · , . . · t · .:. ~·- • • ·<· r 5-J.t: .. ;.·_ 
1 ·-~- ~ .. , ;. . ... ... _~_· _ ....... ___ _ 
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THE WINNER OF THE SECOND ANNUAL AJS ESSAY 

Henry Lueders Henderson was named 
the winner of the second annual AJS 
Essay Contest for his essay, "Justice in the 
eighties: the exclusionary rule and the 
principle of judicial integrity." Hende~­
son, a third-year law student al Washing­
LOn University School of Law, was pre­
sented with a $l000 prize and membership 
in the Society al the AJS Midyear Meeting 
in Chicago, January 23. 

Henderson, 29, has an A.B. in compar­
ative religion from Kenyon College, a 
B.A./M.A. in theology from Trinity Col­
lege, Oxford University, England, and an 
A.M. in theology from the University of 
Chicago. He is a native of Granite City, 
Illinois. 

Judges for the essay contest were mem­
bers of the Communications subcommi t­
tee of the AJS Programs Commiuee: Wil­
liam F. Ahlstrom, Vice President, Phar­
maceutical Manufacturers Association, 
Washington, D.C.; Marshall R. Cassedy, 
an at torney from Tallahassee, Florida; 
Professor George F. Cole, Department of 
Political Science, University of Connec­
ticut; and Norman Davis, Area Vice Pres­
ident, WPLG-TV, Miami , Florida. D 
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Justice 

in the eighties: 

the exclusionary rule 

by Henry Lueders Henderson 

.-~,-• he claim of allegiance that the law 
makes upon the citizen relies on the 
notion that the law itself serves the 
claims o f justice and that the public 

can perceive the int egrity of the judicial pro­
cess. Current debate over thef uture of the exclu­
sionary rule, which bars the introduction of 
evidence into trial if it was obtained in violation 
of I he defendam 's constitu tional rights, demands 
1hea 11en1ion of those concerned with the future 
of justice in America and the principle of judi­
cia l integrity on which this future rests. 

The exclusionary rule originated in a con­
cern for judicial integrity. The critics of the 
rule ignore this, and advance their argumen ts 
solely on pragmatic grounds. This essay argues 
that on ly a transformation of the rule that rec­
ognizes its historical concern with judicial 
integrity can meet the pragmatic goa ls of the 
critics without sacrificing the claims of justice. 

Pragmatism and judicial integrity 
Human associations and institutions prO\·ide 
the context for justice. Their particular m:rnifes­
tations of justice in turn define the nature and 
virtue of those social arrangements. There is an 
essential reciprocity in the rela tion of society to 
justice. 1 Crime, in undermining the human 
relati ons that social life depends on, threatens 
in turn the exis tence of justice. Thus. thecrime 

---------- --



CONTEST 

e and the principle of judicial integrity 

wave that has sweµt through American society 
since the early 1960s, has pro found implica­
tions for the future of justice in thi s nation. 2 

The judicial system attempts to protect jus­
tice by providing a pragma tic and a principled 
response to crime. The pragma tic response 
consists of particularized judgments on th e 
specific crimes of specific individua ls. The 
principl ed response is the development of pub­
li c rules and concepts that give voice to gen era l 
values and facilit a tes their application to spe­
cific acts. 3 

Critics contend that the courts have failed to 
deal effect ive ly with crime and in fact con trib­
ute LO it by formulating due process require­
ments that favor cr imina ls and hamper law 
enforcement efforts. 1 A centra l focus of such 
criticism is the exclus ionary rul e. A growing 
cri tica I consensus Gt I ls for ci th cr the restriction 

I. See Ark rs , T11r. P1111.osoP11~:R IN nn: C1TY: THE 
MORAi. DIMENSIONS OF lfRIIAN POLITI CS , 3-20 (Pri11ce1on, 
N .J .: Pri11 <t•1CJ 11 U11ivcr,i1y Prt',s , 1981). Srr al.w Mad11-
1yre, An~:R V1RTUf. 190-209 (Nom· Dam<', Ind. Uni\'n,i1y 
or Noll<' D;11m· Prl'", 1981). 

2. Silhn111an , CR1~11:-.-A1. Viot. r.Nn: , CR1M1:>1A1.jusT1cr., 
3-21i (Nt'\\' York: R ,111clrn11 H ousl', 1978). Sre ge11nr,l/y 
Rt"III)' t'I \'oyt·, V11.1.E , ORoR~: ET V101.ENn: (Paris: P. U.F.. 
1981). Racl,i11m,·in and Kin~. Tur. CROWTII OF CR1~1f. 
(N1·w Y111 k: It"ic Book.,. 1977). 

fl. s ,,,, g1·11nr,l/y Owot ki 11 . TAKING Rrcarrs SERIOUS LY, 
22-:ll, 8 1-90 (C:a111h1 iclgt', i\l;," .: Harv;1rd l l11i\'nsi1y Press, 
1977). 

or total elimination of the rule, 5 almost exclu­
sively for pragmatic reasons. The critics object 
to what the rule does (exclude highly probative 
evidence of guilt, a llowing criminals to go 
free)6 and they object to what, in their opinion, 
it does not do (deter police illegality). 7 

In reducing the rule to pragmatic dimen­
sions, cri ti cs ignore the original basis for the 
rule: the principle of judicia l integrity, which 
demands that the courts be isolated from conta­
gious contact with unconstitutiona l activ ity. 8 A 
criticism that ignores this basis for th e rule 
hampers the reformulat ion of the rule in a man­
ner consistent with bo th the pragma tic a nd 

4. See, e.g., Wilso n, THI NKING ABO UT CRIMf. (New 
York: Bas ic Boo ks, 1975); van dt'n Haag, P UNISHING CRIMI· 
NAI.S (New York: Basic Books, 1975); Ka rni sa r, 011 the Ta c­
tics of Police- Prosecutio11 Orien ted Critics of th e Court. 
49 CORNELL I.. Q. 43/i. ( 19/i4). 

5. The crn1s<·11sus includl's scho lars, ll'gis lator,. j11dgl's, 
and , sinrc 1he 11a1ional elee1ion o r 1980, rncrnhcrs or lh<' 
executi\' l' hranch. See , e.g., T1-1r. ATTORNEY GENERAr.'s TASK 
FORCE ON V101.F.NT CRIME, FINAi. R EPORT, R l'Corn111e11da-
1io11 ·10 ( 1981 ); Celler, ls the £i,ide11cr /11 011 the F.xclusio11 -
ary R11/,,? li7 A.B.A.J. l frl2 (1981). Sre genernlly l.aF.iw, I 
Sf.ARCII AND Sf.lZURE: A TREATISE ON Tllf. FO URTII AMEND· 
MF.NT, 1-39 (SI. Paul, Mi1111 .: 'Wt'sl Puhlishing C,0., 1978). 

ti. Sa, e.g .. S1011t' v. Powl'II. 428 U.S. ·165, •18·1 ( 197/i). 
7. S{'{', e.g. , Bivl'ns v. Six Unknown Named Agt·111s. ·103 

lJ.S. 388, ·I Iii ( 1971) (BurgtT, C.J., disse111i11~). 
8. "Cri111<' i, co111agiou,. Ir rht· go\'t' llllll l' lll hc·«1111t·, a 

lawhreakn, ir hrt't'ds cor llt' lllpl for th l' law ... " Olm,t<'ad v. 
ll.S .. 277 U.S. ·138, ·185 (1927) (Branclei,, J .. di,.,<·111i11~). 

3:i:> 
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principled aspects of the rule and the judicial 
process i 1self. An examination of the his1orical 
development o f the exclusionary rule will clar­
ify the legal principles and pragmatic concerns 
involved and provide the context in which pro­
posals to reform the rule can be best evalua1ed. 

Evolution of the exclusionary rule 
In the first clear9 articulation of the exclusion­
ary rule, Weeks v. United States, 10 the U.S. Su­
preme Court reviewed a conviction based on 
evidence ob1ained in two warrantless searches 
of 1he defendant's home. The Court focused on 
the fact that the evidence was obtained uncon­
stitutionally, and overturned the conviction, 
holding that use of the illegal evidence was 
prejudicial error. The Court reasoned that to 
accept the evidence "would be to affirm by 
judicial decision a manifest neglect, if not an 
open defiance, of the prohibitions of the Con- . 
stitution. " 11 The principle of judicial integ­
rity12 demanded that the Court not act as an 
accomplice to the violation of the Constitution. 

The logical implications of the principle 
enunciated in Weeks were developed in Silver­
thorne Lumber Co. v. United States. 13 At trial, 
the government used information acquired in 
an illegal search o f the defendant's place of 
business to frame an indictment and LO sub­
poena incriminating documents. In holding 
the use of the results of an illegal search uncon­
stitutional, Justice Holmes, for the Court, wrote 
that the "essence of a provision forbidding the 
acquisition of evidence in a certain way is that 
not merely evidence so acquired shall not be 
used before the Court but that it shall not be 
used at all." 11 The illegality at the root of the 
discovery attached to the uses of the discovery. 

Development of the Weeks exclusionary pri n­
ci ple culminated in the doctrine of the "Fruit 
of the Poisonous Tree," enunciated in Nar­
done v. United States. 15 This doCLrine holds 
that information acquired by unconstitutional 
means cannot be used to develop evidence ad­
missible in a crimina l· prosecution because the 
taint of illega lity auaches to evidence derived 
from an illegal source. The doctrine of the 
Fruit of the Poisonous Tree is the clearest con­
ceptualization of the principle that judicial 
integrity requires the exclusionary rule lest 
courts become accomplices in the violation of 
the Constitution they are sworn to uphold. 

-~ ....... ------- -
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One interpretation 
says judicial integrity 

requires the exclusionary 
rule lest the courts 

become accomplices in 
violating the Constitution. 

Though the Court saw the excl usionary rule 
as mandated by principle and developed the 
rule according to the logic of principle, prag­
matic considerations tempered its application 
and made it responsive to concrete circum­
stances. For instance, Nardone advanced a 
common-sense "Attenuation Doctrine" as a 
protection against ravages of overly rigorous 
logic. 16 The doctrine states that strict causal 
analysis may prove a connection between cer­
tain evidence and a distant violation of the 
Fourth Amendment, but that the connection 
may "as a matter of good sense ... have become 
so attenuated as to dissipate the taint." 17 The 
admission of such attenuated evidence into 
court wou ld not compromise judicial integ­
rity. This is an example of what Ronald Dwor-

9. The first indication that exclusion of illegally ob-
1a ined evidence was a proper reply to unconstitutional 
search and seizure was Bovd 11. Unitt'd Stall's. 116 lJ.S. 616 
( 1886). Boyd focused on the fact 1hat the e\"idence in ques-
1ion consisted of the defenda nt's pri,·a te papers. TIH' Court 
held 1hat 1hc Fourth and Fif1h amendments joined to bar 
any compelled production of a defendant's priva1e papers 
because of the sanctity of such ma1erial. This position was 
abandoned in subsequent search a nd seizure cases. and 
Boyd was 1101 developed. 

10. 232 l l.S. 383 (1914). 
11. Id. at 392. 
12. The Wrrks principle was firsl termed "judicial in1eg-

ri1y" in Elkins I'. U.S .. 364 ll.S. 206 (1960). . 
. 13. 2SI U.S. 38.5 (1919). 

14. Id. a l 392. 
1.5. 308 U.S. 338 ( 1939). This \\"as the st'cond 1ime Nnr­

donf' was before the Supreme C.ourl. Nardone I'. U.S., 302 
ll.S. 379 (1937) \\"as the firs!. 

16. 308 ll .S., at 341 . The a11enua1ion doctrine " ·as fully 
worked 0111 in Wong S1111 , ,. U.S., 371 U .S. 471 (1963). 

17. 307 U.S. at 341. 
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kin h as called a rule generated by principle and 
qualified by pragmatic policy. 18 

The language of the Weeks, Silverthorne and 
Nardon e decisions strongly implied that the 
exclusionary rule was const itutiona ll y re­
quired. As Justice H olmes wrote in Silver­
thorne, withou t the exclusionary rule, the 
Fourth Amendment becomes a mere form of 
words. 19 H owever, the Court advanced the rule 
in terms of its supervisory power over the fed­
eral court system, and did not explici tl y decide 
whether the rule was a necessary requirement 
of the Fourth Amendment. 

The rule rejected 
In Wolf v. Colorado, 20 the Supreme Court ex­
tended the Fourth Amendment to state proceed­
ings via the Fourteenth Amendment. In so do­
ing, it confronted sq uarely the issue of the 
constitutional stat us of the exclusionary rule 
and, over vigorous dissent, held that the Fourth 
Amendment did not req uire the rule. 21 The ma­
jori ty charac teri,ed the rule as a "matter of j udi­
cial implica tio n"22 a nd on ly one of many possi­
bl e remedies to Fourth Amendment violations. 

Although its centra l holding tha t the rule 
was not required by the Fourth Amendment 
was eventually reversed , Wolf int roduced a 
no tion tha t has dominated subsequen t consid­
era tion of the exclusionary rul<:'-the notion 
that the rule operates to deter po l ice i I lega lity. 23 

The immedia te impact of this notion was to 
strengthen th e pragmatic rationale for imple­
menting the rule. 

18. Dworkin , supra n . 3. a l 83. 
19. 20 1 U.S. a 1 392. 
20. 338 ll .S. 25 ( 19·19). 
21. Id. a 1 32. 
22. Id. a 1 28. 
23. Id. a l 3 1 and -1-1. 
24. See. e.g .. Brinegar v. ll.S., 338 U.S. l fi0, 181 (19·19 ); 

Rochin v. Ca lifornia, 342 U.S. I fi5 ( 1952); Irving v. People , 
317 ll.S . 128 (195·1). 

2.~ . 44 Cal.2d "3·1. 282 P.2d 90,; ( 1955). 
2/i. Traynor, Mapp u. Ohio al l .argp i11 the Fifty States, 

1%2 DUKE L. J. 3 19, 322 (l9(i2). 
27. 3·12 lJ.S. 165 (1%2). 
28. Su 1.aFan:, mpra n . 5, a l 12. 
29. 367 U.S. 6'13 ( 1% 1 ). 
30. Id. a l li:,0-li.'>li. 
31. Id. a l lifi:,-lifi7. 
32. Id. a l 659. 
33. Id . al lili0. 
3·1. s,.,. l. i11kle111-r v. Walkl'r, 38 1 lJ.S. fil8 ( 1965) (Mapp 

1101 appl ic ahl!' 1<> prt· -Mnp/1 ,1a1<· courl co11 vi< 1io 11 s hecaust· 
n ·11 0 ,t< 1in· applica1io 11 would have 110 dt'lcrn:111 dfec I o n 
poli, .. illt-ga li1y). 

Concern with police illegality was intense in 
the years following Wolf. 24 Justice Traynor, 
commenting on his opinion in Peop le v. 
Cah an ,25 which adop ted the exclusionary rule 
for Ca lifornia , emphasized the role of wide­
spread police illegality as the motive for adop t­
ing the rul e. 26 The notion tha t the rule could 
deter such illega lity was a strong recommenda­
tion for adopting it. The U.S. Supreme Court 
itself, in Rochin v. California ,21 cut back on the 
Wolf ho lding in light of p o lice practices tha t 
"shock the conscience, " and it extended the 
rule to exclude evidence obtained by state vio­
lence against persons. 28 

This process of cutting back on Wolf culmi­
nated in the landmark decis ion of Mapp v. 
Ohio,29 (partially) overruling Wolf by ho lding 
the exclus ionary rule applicable in a ll cases, 
state and federal. Pragma tic considerations 
certain ly influenced the Mapp decision. The 
Court considered at length the experiences of 
the states (such as Ca lifornia) tha t had found 
the exclus ionary rule the onl y effec ti ve means 
of deterring police misconduct. The desire to 
adopt an effective deterrent for these violations 
was clearly evident in the Court's decision to 
extend th e exclusionary rule to the sta tes.30 

The mo ti vat ing factor in Mapp , however, 
was a concern for judicia l integr it y. 31 With 
Weeks fi rm ly in mind , the Court argued that to 
sanction violations of the Constitution by 
allowing fruits of such vio lations into court 
would force the judicia l process to "disregard 
. .. the charter of its own ex istence" 32 and 
would destroy "thatjudicial integr ity so neces­
sary in the true adm ini stra tion o f justice .... "33 

Thus Mapp declared the exclusionary rule was 
compelled by cons ti I u tiona l pri nci pi e and sup­
ported by pragmatism. 

The eclipse of principle 
Whil e the notion tha t the rule could deter po­
lice misconduct gave.s trong support to ex tend­
ing the rule to the sta tes, the Wa rren Court was 
reluctan t to apply the rule where it would have 
a bsolutely no chance of deterring police mis­
cond uct.34 The deterrent rationale thus func­
tioned, much like the a ttenuat ion doctrine, to 
qua lify the principled a pplica tio n of the rul e 
with a pragmat ic concern for the actua l impac t 
of the rule . 

Critics of the rule depa rt radically from thi s 
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p rocess of qua lifying principle wilh pn1gma­
ti sm . In their writings Lhe pragma lic concern 
with deterrence complelely repl aces the princi­
ple of judicia l inlegrily as the bas is of the rule. 
Their p roposals sha re a common assumption 
lha t Lhe sole juslifica tion for th e rule is deler­
rence of police misconduct. 35 The groundwork 
for thi s understanding was la id by lhe Burger 
Coun, which has spea rheaded Lh e a uack on the 
rule.36 

The di ssent o f Chief J us lice Burger in Bivens 
v. S ix Unknown Named Agents31 is a lurning 
point in j udicia l a uilude lowa rd the exclu­
sionary rule. In hi s di ssenl, Lh e chief justice 
made it clear lh a l he cons idered the rule to res l 
solely on a delerrence ra ti onale. H e insisted 
th a l Lhis provided no j uslifi ca tion a l a ll for lhe 
rule, thal there exisled "no empirica l evidence 
lo suppon th e cl a im tha t the rule ac tua lly 
deters ill ega l conducl o f law enforcemenl o ffi­
cials . "38 H e ca ll ed for repl acemenl of Lhe rule 
with a n effective delerrenl th a l wo uld no l 
exclude evidence from tria l a nd a llow the 
guilty to escape punish ment.39 

Subsequent opinio ns from Lhe Burger Coun 
repea l th e assen io n tha l Lh e p urpose of th e rule 
is deterrence.40 Juslice Powell , writin g for the 
Court in Un ited Sialesv. Calandra ,41 concluded: 
"In sum , the rul e is a judicia ll y crea ted remedy 
designed to safeguard Fourth Amendment righls 
generall y th rough ils deterrent effect. " 42 The 
deterrence ra lionale of Lhe rule thus overtook 
a nd eclipsed th e principle o f judicial integrily. 

The prop osa ls advanced by criti cs lo res lrict 
or elimina te the exclusionary rule fa ll into two 
ca tegories: ( l) proposals to res lrict Lhe rule by 
crea ting a " reasona ble belief" exceplion ; and 
(2) proposa ls to repl ace the rule with a tort 
remedy. A " reasonabl e belief" exception to the 
exclusionary rule would a llow the fruit s o f an 
illegal search lo be int roduced int o court if the 
offi cer who conducled Lhe search reasonabl y 
believed tha t hi s aclion was legal. 43 The Fifth 
Circu it recently endorsed such a n exception lo 
lhe exclusio na ry rul e when il ruled in United 
Siates v. Williams, 44 tha t evidence seized in con­
j u n c ti o n w ith a n unlawful a rres t was a dmissi­

ble inlo court because the agent making Lhe 
arres t acted in good fa ilh with the reasonable 
(though mista ken ) belief tha t he was a uthorized 
to ma ke the a rres t. The court reasoned aga insl 
suppress ing lh e evidence beca use it is no t des ir-

able to deter actions undertak C'n with a g-ood 
failh belief tha t they a re required by <luty.H 

In January 1981, Sena tor Drnnis DcCon, ini , 
introduced a bill, S.101, 46 to limit the effect of 
the exclusionary rule in fed eral courts a long 
Lhe lines o f the "reasonable belief" exception. 
The bill wo uld exclude ill ega ll y obt a ined evi­
dence o nly wh en, as a ma tter o f la'f, Lhe vio la­
Li on of Lh e Fo urlh Amendment was int enli onal 
or subsla ntia l. Delermina tio n o f "substanti al­
ily" would turn on the recklessness of th e vio­
la ti on a nd wh ether exclusion would tC'nd to 
deter simil ar vio la ti ons .47 DeConcini a lso pro­
p osed a n a mendment to th e Depa rtment of 
Justice appropria ti ons bill , S.95 1,18 tha t ·would 
enac l th e sa me "reasonable belief" exception 
to the exclusiona ry rule witho ut the delay a nd 
di scuss ion tha t comm ittee h eari ngs on S. 101 
would enta il. 

T h e Fina l R eport of the Att o rn ey Genera l's 
Task Force o n Violent Crime ca ll ed for kgisla­
lion res tricting Lhe excl usiona ry rule beca use 
"evidence obt a ined in the course of a reasona­
bl e, good failh search sh ould no t be excluded 
from cri m in al tr ia ls. " 49 

The second ca tegory of proposals seeks to 
elimina te lh e rule en Li rely an d replace il with a 
ton remed y for damages from a n illega l sea rch 
a nd seizure. The di ssent of Chief Justice Burger 
in Bivens sugges led tha t a legisla tively crea ted 
ton remedy to Fourth Amendment vio la lions 
wou Id obvi a re th e need for the exclusionary 

35. S. 101 , 971h Cong. l s1 Sess.; S.9.~I . amend. 93, 971h 
Cong., l s1 Sess. 

36. Bivens ,·. Si x llnkno\\'n Named Agcn1s, 403 l' .S. 388, 
4 11 ( 1971 ) (Bu rge r, C.J ., di ssrn1ing ); U.S. v. Ca la ndra , 414 
U.S. 338 ( 1974); U.S . v. J a ni s, 428 U.S . 433 (1976); Stone v. 
Po"'ell, 428 U.S. -1 65 (1976). S ff gl' 11 r rnlly, Sal! zburg , 
Fo rrward: T hi' Flow and Ebb of Co 11 .1t itut io11nl Crim inn/ 
Proad 11 rr in th r Milrr/'11 nnd R 11rgrr Courts, fi9 G EO RG E­

TOW N L. J . ISi (1980). 
37. -103 U.S. 388, -1 11 ( 1971 ). 
38. Id. a l 416. 
39. Id. a1 421. 
40. l l.S. , ·. C1 land ra. -1 1-1 U.S . 338. 34 7. 3'i4 ( I 97'i); S1o nr 

,·. Po \\' r ll. -128 l l.S . .J6S.48fi (1976); ll .S. "· J a ni s, -128 U.S. 
433 . 446 (1976); U.S . ,·. Ocrnlini , 43S ll.S. 2fi8. 27.5 (1978); 
Mich igan,·. DrFi lli ppo. -143 ll.S. 3 1. 38 a1 n.3 (1979 ). 

41. 414 ll.S . 338 (197S). 
42. Id. a l 354. 
43. St't' , r.g., Mi chiga n 1·. Dt>Fillippo. 443 ll .S . 31 ( 1979). 
44. 622 F.2d 830 (1980). 
4'i. Id. a1 842. 
46. S. 10 1, 971h C..ong ., l s1 Sess. 
47 . Id . a1 §i3S0S (b) (I ) a nd (2). 
48. S.9.1 I. amrnd . 93, 971h Cong. , 1 sl Sess. 
49. Tnsk Fo rre, 'Finn i R rJJo rt. suprn n . .5 . 
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The "reasonable belief" 
exception to the 

exclusionary rule 
would reward ignorance 

of the Constitution.-

rule. 50 The Chief Justice enthusiastically called 
for such legislation, and even provided an out­
line for a stalllte that would pass constitutiona l 
muster. 51 

In accord with thi s suggestion is the pro­
posal of Senators Thurmond a nd Hatch, S.751.52 

Their bill would eliminate the exclusionary 
rule as it applies to the Fourth Amendmen t53 

and would provide a tort remedy whereby the 
aggri eved party could receive damages from 
the U.S . government, plus attorney fces. 54 The 
individua l law offi cer who conducted the ille­
gal procedure would be liable to discipline by 
his agency. 55 Signifi ca ntly, these remedi es are 
all conditioned on the extent to which their 
application would tend to deter future viola-

50. ·10:1 lJ .S. '.188 . ,121 ( 1971 ). 
51. Id. at 122. -123. 
52. S.i .~ l. 9i1h Cong .. !st Scss . 
.53. Id. ,11 §2fi92 (e). 
.54. Id. at ~21i!F>. 
55. Id . at ~2fi93. 
56. Id. at ~2fi92 (c) (b). 
57. Thi s is a n,aj or concern o f the Tnsk Force. SPe Final 

Report . Re.-or11rnt·nda1io11 JO, supra 11. 5. 
58. Justice Bramkis wrolt' irr 0/mstrd I'. Unitrd Stales. 

2i7 ll.S.138, -171 (1928): " Our govn11111t·111 is th e po1t·111, 
om11iprt·,e111 teacher. For good or for ill . it teaches the 
whole people hy i1s example." If the Coun allows mis­
taken id t'a, or 1ht· req11ire1nt·n1s or 1he Con,1i1u1io11 10 pass 
mu'1n. i1 will teach ignorann· or the Co11s1iu11ion . Ser 
Kami,ar. ls thr rxc/11.{io11ary rulr a11 "illogica l" or " w111a ­
/11ra/" i11trrprPlalio11 of thr Fourth Amf'11d111e11tJ, 62 Juor ­
CATURF. 8'.I. 8-1 (1978). 

59. Wt·< h,lt-r. Toward Nf'ttlral Pri11ciplrs of Co11.stilu ­
timral /_au•. i3 I !ARV. I .. Rt:v. 12 ( 1959). 

tions of the Fourth Amendment. 56 There is no 
mention in this proposa l, nor in the "reasona­
ble belief" proposa ls, of the concern for judi­
cial integrity. 

Drawbacks to rule revisions 
These proposals spring from important con­
cerns about the effects of the exclusionary rule. 
Deterrence of police misconduct is unquestion­
ably limited by the rule's indirect focus on the 
trial stage of a criminal prosecution rather 
than on the individual agent whose actions 
violated the Constitution. A tort remedy would 
strengthen deterrence. Also, the fact that some 
demonstrably guilty individuals do escape pun­
ishment by virtue of the exclusionary rule is an 
onerous consequence, both in terms of the effec­
tiveness of the criminal justice system and the 
appearance of justice. 57 Preventing acquittal of 
the guilty is a valid concern of these proposals . 

These proposals have very serious draw­
backs, however. For instance, the "reasonable 
belief" exception rewards ignorance of the Con­
stitution, undercutting the role of the judicial 
system as teacher of justice.58 The exclusionary 
rule h as served the interes ts of justice by mo ti­
vating reform of th e method and substance of 
poli ce training, acquainting law enforcement 
agents more fully with the requirements of the 
Constitution they are supposed to protec t. 

More serious is the proposals' failure to pro­
vide for, and the critics' refusal to acknowledge, 
the principle of judicia l integrity behind the 
exclusionary rule. This failure cuts at the very 
heart of the publi c law, which requires that 
legal discourse be attentive to neutral princi ­
ples. Consider the seminal observations of Pro­
fessor Wechsler on the necessity of principled 
adjudi ca tion: 

I say that thi s type of ad hoc evaluation is, as it has 
always heen, the deepes t problem of our constitu­
tio11alisrn, not. only with respect to judgments of the 
courts but also in th e wider realm in which conflict­
ing constitutional positions have played a part in 
our politics .. .. I put it LO you that the main constit­
uent of the judicial process is precisely that it must 
be ge11ui11cly princ ipled, resting with respect to 
every step that is involved in reaching judgment on 
analysis and reasons quite transcending the imme­
diate result that is achieved. 59 

The opponents of the exclusionary rule, by 
forsaking the principle of judicial integrity, 
perform just th e harm Professor Wechsler 
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speaks of, supplanting principle wi1h ad hoc 
proposals. 

This essay suggested ear lier that the corro­
sive effect of crime on human associations pro­
vided a major reason for concern with 1he 
future of 1he exclusionary rule, beca use oppo­
nents of the rule tout their proposals as steps lo 
the elimination of crime. However, justice is 
not served by proposals that eschew principled 
discourse. 60 In fact, justice is i1 self a concept of 
human association governed by principles. 
The proposals to elimina te the exclusionary 
rule, by refusing to engage the principle of 
judicial integri ty a t th e h eart of 1he rule, con­
stitute a threat to justice themselves. They bend 
the requirements of the law to policy consi der­
ations, and at tempt to restrict public discus­
sion of the law to pragmatic results. The inter­
ests of justice dema nd tha l future di scussion of 
the exclusionary rule a ttend to the principle of 
judicial integrity. 

A modest proposal 
The critics of the rule advance two major objec­
tions to the rule: 1) tha l i l a llows demonstrably 
guilty criminals to go free because highly pro­
bative eviden ce of guilt is excluded from trial; 
2) that it fails to effec tively deter police mis­
conduct.61 To eliminate these problems the 
critics are willing to deny the demands of judi­
cia l integrity. But judicial integrity must not be 
sacrificed, a nd, indeed , need not be sacrificed to 
meet the critics' concerns. 

The criticism that the rule does not deter 
police misconduct ca n be satisfied by adopting 
a tort remedy by which victims of police ille­
gality could act directly against the officials 
and agencies that violate their constitutional 
rights. This would greatly supplement the 
deterrent effect of the exclusionary rule by 
increasing the cost of misconduct for the per­
petrator. It would also give a statutory remedy 
to victims of illega l searches in which no evi­
dence of crime is turned up and who now have 
very little recourse against their tormentors .62 

The most serious criticism of the exclusion­
ary rule is tha t it a llows many criminals to 
escape conviction and punishment.61 Though 
there is little evidence to support this con ren­
tion,64 it is a valid concern, because the percep­
tion tha1 criminals escape punishment encour­
ages crime and undermines the legi timacy of 
the judicial system by crea ting the appearance 

of injusrice. 65 Examination of the threshold 
requirements for successfully in voking 1he 
exclusionary rule, and of 1hc type of cases 
where such motions are usua lly made s11ggcs 1s 
a way to reformulate 1he rule 10 significantly 
reduce the number of successful suppression 
motions without sacrificing judicial int egrity. 

To raise a successful objection to the intro­
duction of evidence at rrial, 1hc defendant must 
demonstrate a reasonable expecta tion of pri­
vacy in 1he objcct seized or in the a rea scarched.66 

To do 1his, he musl show that the public rec­
ognizes the va lidity of his expec1a1ion . Objects 
an d places in which th ere is no such public 

fi0. Ser While, Thr Fourth Amrndmml As A Way of 
Tnlking Abo11t Pro/J/r, 1971 S. CT. R EV. 165 (1974). 

6 1. Ser page, 357-359. 
li2. Srr Oak 5, St11dyi11g th r Exc/u.fionary Rulr in Srarch 

nnd Sri:urr 37 ll . CHI. I.. Rt:v. 665, 709 ( 1970): " 1hc excl u­
sionary nilc will 1101 afft·c1 police pra cl ices where 1he 
police have no cit-sire 10 arrt·s1." St't' n/so Foo1e, Tori R eme­
dies For l'o licr f'iolatio11s of l11d i1 ,id11n l Righ ts, 39 MINN. 
I.. REV. 493 (1955). 

63. Srr G eller, suprn n . 5, a l 1614. He \\'riles 1h a1 1his 
cri1icism is premised on "a l leas I lwo fanua I assump 1ions: 
(I) 1ha1 1he mo1ions 10 rnppress evidence of 1hose charged 
wi1h serious violen1 offenses are o f It'll gran1ed; and (2) 1ha1 
1he grnniing of a s11pprC'ss io n mo1ion rcs11hs in 1he release 
of 1he ddcnda n1." In 1t·s1imony before 1hc Sena1r Subcom­
mi11eron Criminal Law o f lhl' Commi11C'eon 1hr Judiciary 
o f 1he Sena1e. Assis1a n1 A11orney General D. l..owrll J ensen 
voiced 1hrsr 1woconcerns, bu1 sa id 1ha 1 even if 1heassump-
1ion s are 1101 \'alid. any 1ime even o ne obviously guihy 
person escapC's punishnwn1 1hrough exclusionary rule 
lt'rh nica li1ies 1he price is 100 high and requires a major 
re\'ision of 1hr rule. J en sl'n , Stntrmrnt Before 1he Sub­
commiuee on Criminal Law of 1he Commi11ee on the 
Judiciary, llni1ed S1a1es S('Jlale, On 1he Fourih Amt'nd­
ment Exclusionary Rul e, Onober 5, 1981. n . 2, a l 10. 

64 . Su Comptroller Gr1wral o f 1he l 1nil t'd S1a1es. THE 
IMPACT OF THE EXCLUSION AR y R ULE or,; FEDERAL CRl~IINAL 
PROSECUTIONS, Rep . No. GGD-79-4.5 (April 19, 1979) re­
poning findings of a survey of 38 ll.S. A11orneys· Offices 
be1ween Jul y I a nd August 31, 1978. Nearly 3,000 cases 
were examined during 1his period. Thr repor1 found 1ha1 
o nl y 1.3 per cem of 1he rases had e,·idcnce suppressed 
because o f Four1h Amendmen1 viol a 1i ons and 1ha1 only 0.4 
per crn1 o f 1he cases 1ha 1 were scre<-nl'0 by 1he o ffi ces were 
screened because of Founh Amendmc-111 complica1ions. 
Fun her, more 1ha n half o f 1he defendan1s who had success­
ful mo1i ons 10 suppress WC're con\'incd anyway. Similar 
da1a indica1ing the negligible impan of 1he exclusionary 
rule in 1erms o f freringdC'fcnda111sappear in 01 her s1udies. 
See Frost, Lucianovic, and Cox, WHAT HAPPENS ArrER 
ARREST? (\,Vashing1on , D.C. : ln s1i1u1e for Law and Social 
Research , Augus1. 1977) (In swdying screening pa11erns in 
\~'ashingJOn . D.C ., 1he s1udy showC'd 1h:11 less than o ne per 
ce111 o f a ll arres1s were refu t'd because of due process 
problems such as unlawful search a nd seizure.) Srr n/so 
Brosi. A CRoss-Cnv COMPAR ISON OF FELONY CASE PRO­
CESS ING (Washing1on, D.C .: Jn s1i1u1e for Law a nd Social 
Research . April. 1979). 

65. U .S. v. Payncr, Hi ll.S. 727, 734 (1980) : S1one v. 
Po well , 428 U.S. 16.5, 490--19 1 (1976). 

66. Rakas v. Illin o is , 439 U .S. 128 H8 (1978). 
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recognition are not protected by the Fourth 
Amendment, and thus not subject to the exclu­
sionary rule. 

The vast majority of successfu l motions to 
suppress evidence under the exclusionary rule 
involve possessionary offenses (e.g., stolen 
property, drugs, illegal weapons). 67 These in­
volve objects in which, by definition, the 
defendant cannot demonstrate a reasonable 
expectation of privacy. The motions turn not 
upon the legal status of the objects seized, but 
upon the place in which they were found and 
the lega lity of the search that turned them up. 68 

Thus, the seizure is analyzed entirely in terms 
of the attendant search. This is in accord with 
the doctrine of the Fruit of the Poisonous Tree 
as currently applied. 

However, there is no logical necessity for 
identifying seizure with search. A search can be 
conducted without any resulting seizure; a 
seizure is a _furth er action beyond and distinct 
from a search. As a distinct action, it can be 
evaluated separately. 

The concern linking search and seizure at 
present is twofold: I) to prevent an illega l 
search from going unremedied, and 2) to pre­
vent the courts from being contaminated by 
accepting evidence seized in violation of the 
Fourth Amendment. In the first instance, treat­
ing the search via the seiwre is clumsy and 
indirect. An effective tort remedy directly ad­
dressing the illegal search wou Id eliminate the 
need for trea ting the seizure as a surrogate 
search . 

In regard to the second concern, seizure can 
be reasonable or unreasonable under the Fourth 

67 . In a study of D.C. , Cobb County, Salt Lake, Los 
Angeles. and New Orlea ns prosecution patterns, it was 
found that "only one homicide arrest was rejected for due 
process reasons, and no rape~ were rejected for these rea­
som. Most of the due process rel ated rejections were con­
cen1ra1ed in drug cases. as might be expected, because drug 
offt.'nses are possc~sional n i,ncs and due process violations 
usually rela te 10 search and seizure." See Brosi, supra n. 61. 
In th e 1977 INSI.AW study o f Wahington, D.C. prosecu ­
tion patterns. it was found that 77 per cent o f the cases 
screened beca use of due process problems were victimless 
crimes, pri111arily in volving narcotics. See Frost et al. , 
supra n . 6-1. Sre gniera lly Comptroller General o f the 
United States , .rnpra n. 61. 

68. Sa, e.g. Sreaga ld v. U.S._ U.S.-· IOI S. Ct. 1612 
(1981). 

69. Th is recalls in part the ana lysis o f search and seiwre 
suggested in Bord v. United Stares, mpra n. 9, which bega n 
its discussion of tht' se i,.ure in question by considering the 
nature of the object seized. 

----- - --- ---- ----

Amendment. The Fourth Amendment does 
not protect illegally held objects, such as her­
oin or sawed-off shotguns. Only if the defen­
dant can demonstrate a Fourth Amendment 
interest in the object seized should it be proper 
to analyze whether the seizure of the object 
offended the Amendment; only then should 
the doctrine of the Fruit of the Poi sonous Tree 
come into the ana lysis. Without a demonstra­
ble privacy right in the object, the defendant 
should have no right to invoke this doctrine, 
proper only to Fourth Amendment guarantees. 

Instead of beginning and ending analysis 
with the search, as it is currently done, analysis 
should begin with the seizure, and progress to 
the search only when a Fourth Amendment 
right is at issue. If the defendant has no Fourth 
Amendment right to the object seized in the 
first place, he would receive no Fourth Amend­
ment protection against its seizure. 69 

Such a reformulation of the applicability of 
the exclusionary rule would meet the concerns · 
of the critics without offending judicia l integ­
rity. A more direct and effective deterrent to 
police misconduct would be created. In addi­
tion , a significant percentage of suppression 
motions under the exclusionary rule would be 
eliminated with the removal of possessory 
offenses from the lineup of cases where sup­
pression can be obtained. 

Most importantly, judicia l integrity would 
not be compromised by the adoption of this 
proposal. Unlike the proposals for a "reasona­
ble belief" exception or th e tota l elimination of 
the rule, no objects seized in violation of the 
Constitution would be admitted into trial, and 
the courts would not become accomplices to 
the violation of their own charter. The impor­
tant cons ti tu tional doctrine of the Fruit of the 
Poisonous Tree would continue to protect the 
Fourth Amendment interests of citizens, and 
prevent introduction of illegally seized evi­
dence into it. 

The change contemplated would open the 
courts to highl y probative evidence of crime. 
This would increase conviction rates, and 
work to eliminate the impression that crimi­
nals escape punishment by operation of law, 
which creates the appearance of injustice in the 
public's mind. 

Justice would be served by greater deterrence 
of police misconduct, a higher convic tion rate, 
and the maintenance of judicial integrity. D 
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1 d . d . .bl · i i 1 d. .d 43 
The exclusionary rue ren ers ina missi e in er m na pro~ee ings evi ence 

that is obtained illegally or improperly by law enforcement officials. The 

United States Supreme Court has imposed the rule on federal courts since 1886 and 
'· . 

on state courts since 1961. 
44 

The rule contin~es in effect although the public 

policy justifications advanced for it cannot be sustained, and although it has 

many serious social costs and disadvantages . . Moreover~ there are alternatives 

to the exclusionary rule that would accomplish its purposes and eliminate its 

drawbacks. For these reasons, the rule should be abolished. 

Since 1886, the two primary public policy justifications offered for the 

rule by the High Court and by legal scholars have been deterrence of illegal 

activity by law enforcement officials and protection of individual privacy. 45 

The Supreme Court has made clear in its most recent cases on the subject
46 

that it 

currently regards deterrence of improper searches and seizures as the primary 

rationale fo r the rule. Yet six of the seven empirical studies of the effectiveness 

47 
of the rule eonclude that it does not fPnerally deter; the author of the seventh 

d d f . . . 1 . h . 48 stu y comes to no e initive cone usion on t e question. Indeed, the staunchest 

defender of the rule in the social science community has recently admitted that 

"the rule has not always or even often worked [to deter police misconductJ. 1149 

There are many reasons to doubt the deterrent effectiveness of the rule. 

First, the impact of the rule falls only indirectly on police. It does not 

discipline the errant officer; the brunt of the exclusionary rule's effect is 

actually borne by the prosecution, which generally has little or no power to 

. h 1 · . d SO punis po ice miscon uct. Second, officers whose illegal actions result in 

loss of convictions may receive the implicit or explicit approval of their 

superiors.
51 

Third, trial judges do not often explain to officers why their 

evidence is excluded; clearly the impact of the rule is limited if the police are 
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. not informed of the nature and effect of their wrongdoing.
52 

Fourth, the loss of 

convictions through exclusion of evidence is not as serious a matter for ~police 

- ~ as might be t_hought, since police effectiveness usually is judged by number of 

"collars" or ar.rests, not by the number of convictions. Fifth, there are strong 

indications that the rule even encourages certain forms of police misconduct for 

.. 
bl . 1 . h . · 11 1 . h d · 53 

pu 1c re ations reasons sue as perJury or 1 ega searc es an seizures. 

Sixth, the operating scope of the rule is limited only to evidence presented at 

trial. The trial constitutes a narrow stage in the criminal process. As one 

Presidential Commission pointed out, "a great majority of the situations in which 

policemen intervene are not ••. criminal situations in the sense that they call 

for arrest, with its possible consequences ·of prosecution, trial, and punishment.
54 

Because the rule is trial-oriented, it provides little or no remedy for police 

practices aimed at harassment or seizure of contraband rather than at prosecution 

and conviction. 

In the past, the Court has portrayed the rule as a partial protection of the 

priv..1cy of victims of: illegz.l searches an.i seizures~ the ·..-ule is said t0 guarar.tee 

that, should the state invade the privacy of individuals during the course of a 

search and seizure, the fruits of that invasion will prove useless to the state 

in its prosecution, i.e., cannot be used to convict the person from whom they 

55 were taken. But this justification cannot be sustained. Since criminal activity 

is predominantly a public concern, it should follow that a location is not private 

if activities of great public interest--crimes--are committed or concealed there; 

when the police find evidence of such activity--by whatever means--it is not 

an invasion of the individual's privacy to use this evidence in a criminal 

proceeding. A policeman who discovers evidence of a murder, robbery, assault, or 

drug factory should not be said to have happened upon private matters; the 

legitimate public concern for criminal activity and, in short, the public nature 
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of the contraband, renders the search for and the seizure of the contraband (but 

) d ' . f . bl 1. . . b h lf f h bl· 56 
that only a necessary an JUsti ia e po ice activity on ea o t e pu 1c • 

·' 
., 

One can state the argument against the privacy justification a bit differently: 

a person who uses his home to store dead bodies or~ drug factory forfeits what 
' · 

would ordinarily be his right to privacy. This argument for the admissability 

of criminal evidence does not, of course, extend to the fruits of police action 

that are unrelated to search and seizure . 

The social costs of maintaining the rule are extremely high, as the following 

brief catalogue of its disadvantages makes clear: 

· 1. A substantial number of otherwise convictable persons escape 

prosecution or conviction becuase of the operation of the rule. By using data 

developed by INSLAW concerning the disposition of felony and serious misdemeanor 

cases in seven representative communities during one year (1977-78), we can 

estimate that in the nation as a whole, forty-five to fifty-five thousand felony 

and serious misdemeanor cases were dropped by prosecutors during this period 

58 
because of exclusionary rule problems. In any case, if the excl11sionary rule is 

midguided, then the release of even one convictable person is one release too many. 

Another problem with the rule is that it often excludes the most credible, 

probative kinds of evidence--fingerprints, guns, narcotics, or dead bodies-- and 

thereby impedes the truth-finding function of our courts. 

3. The exclusionary rule benefits only the guilty; it offers nothing--

no help, remedy, or protection, and no compensation--to the innocent. A fundamental 

purpose of criminal law is to help the innoc·ent. · As Judge Wilkey says, "The 

exclusionary remedy flunks the basic test of protecting society. 1159 

4. The rule undermines public respect for the legal and judicial system. 

One complaint about the legal system is that too many truly guilty suspects are 

released on technicalities. In fact, this complaint most often refers to the 
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operation of the exclusionary rule. 

5. Both the suppression hearings and the appellate litigation made 
,; 

necessary by the rule are a signi~icant drain on the limited resources of the 

~courts. The 1979 General Accounting Office (GAO) study of the "Impact of the 

Exclusionary Rule on General Criminal Prosecution," which covered 42 of the 95 

U.S. Attorneys offices in the country, stated that "thirty-three percent of the 

defendants who went to trial filed Fourth Amendment suppression motions. 11
•
60 

According to that report, exclusion was the most important single issue arising 

most frequently in federal criminal trials.
61 

At the appellate level in the 

years 1979-81, 22.1 percent of the criminal cases reaching the U.S. Court of 

Appeals of the District of Columbia required analysis of a suppression question 

62 
and a decision as to whether evidence should be excluded. · 

6. Judge Wilkey has writ_ten eloquently about the way in which the rule 

deprives the innocent of adequate due process: 

The American standard of "due process" elevates the demand on 
whatever system is financed. The result has been plea bargaining, 
oc_tensibl:1 the only way to keej) the whole system from bot-ging 
down. Many innocent defendants who might well have been 
vindicated at trial are coerced into settling for a conviction on 
a lesser charge ... It is against this background that we must 
measure the diversion of energy, talent and dollars from the 
central task of fairly determining the guilt or innocence of 
defendants into adjudicating whether the police have blundered 
The exclusionary rule thus literally buys what little Fourth 
Amendment protections it affords at the cost of fewer and less 
adequate trials for criminal defendants. Even if the rule did a 
good job of promoting Fourth Amendment values, this would at best 
be a questionable bargain.63 

7. The rule encourages judges to condone dubious or illegal searches and 

seizures in order to admit evidence they are loath to exclude. Because judges 

think that tpey must interpret probabl e cause expansively in order to admit 

crucial evidence, the rule may have the perverse and unintended effect of limiting 
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the scope of privacy contemplated by the Fourth Amendment. 
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8. d d . . h b d 1 · · 65 
The rule oes not 1st1nguis etween more an ess serious crimes; 

r 

the same rule releases both the · pickpocket and the murderer. 

9. The rule makes no distinction .between willful, flagrant violations 
' · 

by an officer and "good faith" errors coomitted •in difficult circumstances.
66 

10. Internal disciplinary efforts by law enforcement authorities are 

sabotaged by the rule. Law enforcement. agen~ies will be discouraged from meting 

out internal discipline if their findings are used to suppress evidence at trial. 

Conversely, law enforcement agencies will lack incentive to discipline internally 

67 
if a judge has already ruled that a search was proper. 

11. The rule intensifies plea bargaining because prosecutors who fear 

suppression of important evidence at trial may be willing to negotiate regarding 

the seriousness of the charge or sentencing recom.~endations rather than risk 

d . . l 68 1sm1ssa . To the extent that the rule is misguided, it gives defense attorneys 

an illegitimate and often powerful bargaining chip in their negotiations with 

prosect:tors. 

Alternatives to the Exclusionary Rule 

Discussion of alternatives to the rule must begin with the primary objectives 

to keep in mind. These are effective deterrence of police misbehavior, compensation 

of the victims of illegal searches and seizures, and conviction of the guilty. 

The first two goals require separate proceedings, a disciplinary proceeding against 

the offending police officer to achieve deterrence· and a separate action to award 

compensatory damages. With such mechanisms in place, improperly obtained evidence 

could be admitted at trial and the third goal, conviction of the guilty, could be 

achieved. 

As to discipline of the offending officer, a hearing should be held (separately 
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from the criminal trial of the victim of the search and seizure) before an 

independent review board that would investigate the nature and severity of the 
,I 

officer's misconduct. The board would assess an appropriate punishment ranging 

from a fine to permanent severance from the police f~rce. It could take into 
,, 

account the record of the offending official. Furthermore, evidence that the 

officer acted in "good faith" (i.e. without knowledge of wrongdoing) or that he 

used reasonable force would be ·considered. 

How would such a hearing be initiated? If a trial judge believed that there 

were evidence of illegal official behavior (regardless of the outcome of the trial), 

he could order such a hearing to be held. Under such a system, it would be the 

judge's responsibility to identify possible illegal police behavior, since defense 

counsel would not have the incentive of a suppression motion to point it out. In 

addition to judicial referral of possible :iisconduct, a citizen who is an innocent 

victim of illegal search and seizure, but who is never brought to trial involving 

this search, would be able to report his cofilplaint directly to the review board for 

investigation. Some jurisdictions might even wish to allow suspects, whether 

convicted or acquitted, t o bring their own complaints directly to the board, 

although (because of anger at the police) this could lead to the filing of substantial 

numbers of less than merit~rious complaints. 

The functions set out above could well be accomplished by an independent review 

board made up of citizens, judges, law officers, and any other groups whose 

representation may be desirable. 

With regard to the civil remedy, we suggest a _statutory civil action against . 

the law officer's jurisdiction with provision for the award of monetary compensation, 

the amount depending on the gravity of the misbehavior (but with a minimum sum to 

be awarded in the event that any violation is found). Such an action would allow 

innocent victims to recover a basic compensatory amount plus counsel's fees without 

I 
~ 



Schlesinger 
Page 18 

any showing of specific damage to the victim or flagrant violation by the officer. 

This civil action should not be available to the guilty--those who are discovered 

by the police with incriminating evidence on the basis of which they are found 

~uilty at trial--because, as argued previously, their privacy has not been invaded. 

The only proof necessary in this civil action would be a showing that the victim's 

Fourth Amendment rights had been violated; the greater the invasion of Fourth 

Amendment rights, the higher the compensation. The seriousness of the invasion, 

and thus the amount of compensation, would be measured by .the amount of mental or 

physical suf~ering and inconvenience that was caused, as well as the degree to 

which an officer violated clear rules governing proper searches and seizures. 

There are now in existence state common law causes of action under which victims 

may recover damages, but civil actions are rarely instituted (and even more rarely 

won) because it is necessary to show either substantial harm to the victim (for 

compensatory damage s ) or outrageous official misconduct (for punitive damages). 

Winning the proposed civi l suit would be easier because no such showing would be 

necessary . In addition to creating a means for compensation, this plan would 

provide an economic incentive for victims and for lawyers to bring cases of official 

misconduct to public attention. 

There may be difficulties with this proposal. Like any system, it would not 

deal properly with all violations, but it is superior to the exclusionary rule 

because direct discipline of law enforcement officers seems to be a much more 

effective deterrent than the weak and indirect deterrence of the exclusionary rule, 

and because the civil tort remedy provides com~ensation for the victims of illegal 

searches and seizures--a result conspicuously lacking under the exclusionary rule. 

Last but not least, all probative evidence would be admitted, regardless of the 

means used to obtain it. 

One alternative to the rule in its current form ha s been suggested by t he 1981 
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1 , T k F v· 1 C . JO h 1 h ld b 1· d 1 Attorney Genera s as orce on 10 ent rime: t e rues ou e app ie on y 

when the officer acted in bad faith, that is, when he knew that his search and 
,,. 

seizure was in violation of the law. This "good faith" approach to the exclusionary 

rule reform is incorporated in President Reagan's most recent proposal to Congress 
' · 

on the subject of crime, the Criminal Justice Reform Act of 1982. However, the 

idea of abolishing the rule, while creating an independent review board and a 

civil tort remedy, seems much better for four reasons: 

1. Each of the 11 costs of the rule (except #9) will be maintained, 

although to a smaller degree, if the _ "good faith" approach is adopted. 

2. The Task Force recommendation provides little or no deterrence for 

violations deemed by the courts to be in good faith, which might encourage police 

to see what can be gotten away with before the courts draw the line on what is an 

intentional violation. 

3. The Task Force recommendation virtually guarantees years of trial 

and appellate litigation on what constitutes "good faith" and "bad faith" violations. 

4. The Task Force Report puts a substantial premium on the ignorance of 

law enf orcement officers. In order to render legitimate a search or seizure under 

the Task Force's proposal, the officer need only convice the judge that he did not 

know or fully understa.~d the applicable legal requirements. 

Before concluding the discussion of the exclusionary rule, we should note a 

justification for the rule given some, although not primary, attention by the 

Supreme Court and legal scholars: it is said to protect the integrity of courts. 

The theory seems to be that, were the courts to admit illegally obtained evidence, 

they would be condoning the methods used to obtain it and would consequently lose 

the respect Of the Publi·c. 71 y t d t t 1 th f .. e , oes a cour no ose e respect o citizens 

when it frees dangerous, violent offenders? In addition, while the courts surely 

have a du t y to pupport Fourth Amendment rights, due process, and fair play, 
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they also have a duty to pursue the truth--to free the innocent and convict the 

guilty. Under the exclusionary rule, they fulfill only the former. Under the 

plan described aboce, the courts to a large extent fulfill both: they express 

their commitment to the Fourth Amendment by turning .over cases of possible police 

misconduct to the independent review board, and -they express their comrnittment · to 

pursuing the truth by judging evidence solely on the basis of its reliability. 

In short, _the proponents of the rule tell us that we must tolerate the manifold 

costs· of the exclusionary rule because of what it accomplishes for us. But we 

have shown that the public policy justifications for the rule cannot be sustained. 

What, then, does the rule accomplish for us? In any case, there are a number of 

alternatives that are clearly superior to the exclusion remedy. 

Before we turn to habeas corpus, we should note that space limitations prevent 

us from discussing an extremely desirable reform of courtroom criminal procedure: 

reversal of the Supreme Court's decision in Griffin v. California,
72 

which 

prosecribes prosecutorial and judicial comment on the silence of the accused at his 

trial. Prosecutorial and judicial comment, along with defense rebuttal, aids 

significantly in t he search for truth and guides the jury in administering justice. 

This matter has been discussed in detail elsewhere. 73 

Habeas Corpus Petitions 

Habeas corpus procedures provide a means for convicted persons to attack the 

legal validity of their convictions after their appeals have been unsuccessful. 

Article III of the Constitution extends "th~ prive1ege of the writ of habeas 

corpus" to general prisoners and the Judiciary Act of 1789 gives the courts of 

the United States the power to issue habeas corpus writs for federal prisoners . 

. Congress extended habeas corpus relief to state prisoners in 1867. Hany states 

have habeas corpus provisions in their constitutions or have provided for collateral 

74 
attacks by statute. 
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arbus 

~esldem .:a a:rl'1" moving q le cly 
)if1ore the nited States Supreme 
4:iurt and . ,e Congress to overn m 

excluslonary rule, whlt?i pro~bits 
ccuto:-s from using illegally 

ed evidence to try to con,ict a cle­
d8;1lt. ~:,r -vir:tue of Supreme Court 

, llecis1ons interpreting the Constitution 
... t date to 1914, illegalJy obtai ed 
e,idence cannot be used against a de­
fi!r>danL If e Administration's posi-
6,n succeeds, the Constitution will be 
~-.dermined. 
· The Admirustration is now seeldng, 
In a case before the Court and in a bill 

. introduced in Congress, a "good­
faith" exce tion to L'lus constitutio:ial 
rule. This exception would permit the 
~e and jury to use the evidence if , 
·t11ey concluded that a law-enforce­
ment officer had acted ir! good faith -
afthough he had acted illegally and in / 
violation of Li e Constitution - in seiz-

aq:the evidence. 
V the Administration's position Is 

atcepted, it will c~te one set of laws 
,.tor those in power and another for 
4Jose not in power. It will give permis­
sion for one class of citizens to violate 
the Constitution and be rewarded ! 

while others who break the Jaw are to , 
be punished. 

A few exa mples show the danger of · 
the Administration's position. 

Under the Reagan approach, "·all 
that a law-enforcement -officer need 
say in order to get illegally seized evi­
dence used to obtain a conviction is , 
that he did not know that the law re­
quired that counsel be present when 
the incriminatL11g statement was · 
made; that he failed to give the consti­
tutionally required Fifth Amendment 
warning against self-incrimination ei­
ther becal.!Se he forgot or did not know 
he 'had to; L'lat he broke down tte door 
bccz'.!.Se he thought - it turns out he 
was v.-,o:ig - that the defendant was 
lestro;ing tt,e evidence. 

President Rt:agan cla.ims that the 
public is losing faith L11 a legal ~;-stem 
that is not stopping crime. He rejects 
the dcci~ion of the Frame~ of our 
Co:istitution, who concluded thct con­
stitutional protections ·are not too 
costly a price to pay for a democratic 
society, even if tliere are rare un­
p~ecute-d crimes. Morality, Pi:esi­
de.,t Reagan believes, is on the side of 
the good-faith exception. This is 
myopic. . 

On the contrary, the good-faith ex­
C<!ption encc..urages violations of the 
law. Under the good-faith exce;-tion, a 
court, at the very time that it declared 
that an officer had acted in an u.,con­
stitutlonal manner, would nonethe1ess 
deprive its own declaration of ~y 
practical meaning by approvi,'1g the 
use of the wrongfully seiz.ed e\idence. 

lt would thereby give law enfo~· 
ment immense uncontroll ed power. 

B t excluding unlawfully obtained 
evi ence encourages lawful actlV?ty • 
di-courages unJav.--ful a cti ·ty and 
rci .fore-es the cent ra r• r court:; in 
cL aring and enforcing the Cons titu­
tion . . 

The gCYJd-faith except ion places a 
premium on lgno~ce and encc,:.u-. 
ages lying. Under the good-faith ex­
c_ei?tion, t~e 7ou.rts wouJd become par­
ticipants m illegal acqui sition of evi­
de~ce for use ,at trial - activi ty L'1at 
ult1mate.ly becomes institutionalized. 
Of all things, ignorance of the law 

. would ~onstit~te a deftnse on the part 
of a police omc~r who claims that evi­
dence should be admitt ed! There 

. WO~~ be deterioration both in police 
trammg and police sensitivity to con­
stitutio!1al protections, thereby en- .•; 
couragmg wholesale violations. The , 
number of illegal searches of homes 
and other invasions of privacy would 
Increase dramatically. There would 
be no deterrent against them. · 

The good-faith exception would en­
courage prosecutors and police offi­
cers, y.,ho know better, to say that they 

.· did not unders~d the law or that 

· Martin GarblLS, formerly associate di- · 
rector of the American Civil Liberties 
Union, and author of "Ready for .the 
Defense, .. is a trial lawyer. -
. ' . . . 

' 
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son:ehow they got their facts wrong. · 
P~hce officers, professionally com­
mitted to stopping crime, would often 
shade the truth to insure co;ivictions. 
Not so many years 1:go, police officers 

. ~lieved that they could stop and frisk 
a suspect to see if he was carrying any 
narcotics. 'When the law was changed 
and the officer first had to have prob­
able cause to believe that the indhid­
~1 had na7:co:ics, the practice of stop. 
pmg and f_nsking did not change. Only 
the police officers' testimony 
changed. They began to testify that 
from 20 feet away they saw the de­
fendant take narcotics out of his 
pocket and drop them on the noor. A 

" New York City judge, who had seen 
dozens of ~es in which each police 
officer testified in an identical way, 
rerr:arked that if all the police testi­
mony ~ ncerning all the dropping of 
narcotics were true there would be a 
~·hite cloud cons~tly blanketing · 
Ma.TUJattan. . 

Law is what Jaw does. It is impossi­
bl~ to ask the people of this country to 
a!>1de by the Constitution when the 
courts and the p~ecutors are given 
unlimited license to ignore that Con­
sti rution. Our society does not require 
a.'ld should not permit convictions 
b~sed on illegally obtained evidence~ 



Suppose i n spectors found that a nuclear power plan t was 

. r:1 i ~t i r,g r2 ,"J i ation a n was a tr:rea t to the c ommunity , t,·_; t , in 

the i r investigation, the inspectors had technically breached the 

legal rights of the plant's owners. What would the American 

people think of a suggestion that, to deter such future breaches, 

the inspectors' findings should be suppressed and the plant be 

permitted to operate regardless of its impact on the public 

safety? Such a suggestion would be considered perverse. 

Yet this is the approach the Supreme Court is following in 

the criminal law area under the "exclusionary rule", the rule 

that prohibits the use in a criminal trial of any evidence seized 

by police in a manner later found to be illegal -- no matter how 

incriminating the evidence, how heinous the crime, or how 

reasonably the police acted. This rule is not mandated by the 

Constitution. Adopted by the Court in 1911 and imposed on all 

the states in 1961, it reflects a policy judgment by a majority 

of the Court that suppressing improperly seized evidence is a 

good way of deterring police misconduct. 

The rule is a form of judicial hostage-taking. In essence, 

judges law-abiding citizens as hostages to ensure the good 

behavior of the police. If the police misbehave, judges do not 

punish the police -- they punish society by releasing criminals. 
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Decad es f experi e nce cast d o bt o n the rule's effi c acy as a 

de te r re nt. Of the sev en empirical studies that have been done, 

s i x have concluded that the rule is not an effective deterrent; 

t he seventh is inconclusive. This should cane as no surprise, 

s i nce the rule does nothing to discipline the errant officer. 

The only one actually punished is society. 

The social costs of maintaining the rule are extremely high: 

o Criminals are permitted to go free. One recent study 

estimates that in one year up to 55,000 serious criminal cases 

were dropped nationwide because of the rule. Chillingly, a 

recent National Institute of Justice study finds: "[T]o a 

substantial degree, individuals released ... were those with 

serious criminal records who appeared to continue to be involved 

in crime after their releases." 

o The limited resources of the criminal justice system are 

diverted from the central task of determining a defendant's guilt 

or innocence into adjudicating whether the police blundered. A 

1979 GAO study showed that about one-third of criminal defendants 

in federal cases try to suppress evidence. 

o The rule distorts the truth-finding function of the courts 

and undermines public respect for the legal and judicial system. 
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~~e most f ~nd am e ntal flaw of the rule is that it ~a s b e en 

e xpanded into cases where it has no possible deterrent effect. 

Deterrence works only where a pol i ce officer knows or should know 

t hat what he is doing is wrong. Yet, the exclusionary rule has 

been applied like a meat ax -- making no distinction between a 

case where the officer is culpable and one where he is acting in 

a reasonable, good faith manner. 

Thus, the rule has been unthinkingly applied where police 

have scrupulously followed procedures and obtained a search 

warrant, only to have a judge later decide that the warrant on 

which they relied was defective. Applying the rule in these 

cases makes no sense. How does throwing out evidence deter 

police misconduct when the police honestly thought they were 

going by the book. 

Nor does it make sense to apply the rule where the police 

have acted reasonably in an admitted gray zone. In sane areas, 

search law is ill-defined, and it is not uncommon for closely­

divided judicial panels to spend years dissecting a single case 

with scholastic rigor -- debating such fine points as whether a 

paper bag should have the same protection as a suitcase. When a 

policeman believes he is acting lawfully, having made a 

reasonable, split-second decision on a close question in an 

uncertain area of law, no deterrent purpose is served by 

releasing a criminal because the officer is later found to have 

been mistaken. 
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h i l e many legal scholars hav e called for aboli ti on of t h e 

excl usionary rule, the Administration has proposed a more modest 

, step -- restricting the rule only to those cases where it could 

act as a deterrent. Under this proposal, the rule could not be 

invoked where police have obtained evidence in the reasonable, 

good faith belief that their acts were lawful. 

On April 4, the Times ran an op-ed piece by Martin Garbus of 

the ACLU criticizing the Administration's proposal. Unfortunately, 

Mr. Garbus' article is based entirely on a false premise. 

Mr. Garbus argues that the good faith exception would allow 

evidence to be admitted so long as the police officer simply says 

that he thought he was acting legally. This is wrong. Under our 

approach, the availability of a suppression remedy would depend 

upon an objective assessment of whether a well-trained, 

reasonable officer should have known under the circumstances that 

his action was prohibited. Ignorance of the law would be no 

excuse. This approach will leave intact the incentives for the 

police to learn about and honor Fourth Amendment rights. But 

when a policeman acts in an objectively reasonably fashion, the 

evidence obtained from the search will be admissible. 'lwo 

federal circuits have already adopted this good faith exception, 

and the police have acquired no "unlimited license to ignore the 

Constitution" in those areas. Mr. Garbus' parade of horribles 

exists only in his imagination. 




