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OFFICE OF GENERAL COUNSEL IN REPLY REFER TO:

Mr. Michael M. Uhlmann
Assistant Director for

Legal Policy
Office of Policy Development
Office of Management and Budget
Washington, D.C. 20503

Dear Mike:

Enclosed is a copy of a comparative analysis that was made a
few weeks ago between our draft Fair Housing Amendments (the draft
that I sent to you on November 2, 1981) and several bills that
were then pending in Congress. Mr. Sensenbrenner, as far as I
know, has not introduced a bill in this session, but based upon
his stated views on the 1980 proposals (copy attached), I think
that our proposal comes closer to his thinking than the administrative
proceedings contemplated by the Fish and Railsback bills.

Also enclosed, as further background to our proposal, is a

copy of the memorandum which Assistant Secretary Monroig and I
submitted to the Secretary last year.

Sincerely yours,

7
ohn J. Knapp

General Counsel

Enclosures
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SUPPLEMENTAL VIEWS TO H.R. 5200 BY MR. VOLKMER AND
MR. SENSENBRENNER

Title VIII of the Civil Rights Act was enacted to prevent discrim-
ination in the sale and leasing of housing. In recent years this act
has been criticized because it does not provide sufficient enforce-
ment powers to combat discrimination. H.R. 5200 is legislation
which is aimed at meeting this criticism.

A major issue which remains to be resolved is what the most ap-
propriate enforcement means will be. A choice will have to be
made between the administrative enforcement procedures, which
the reported bill establishes, and the Sensenbrenner-Volkmer ap-
proach, which utilizes the U.S. District Courts including U.S. Mag-
istrates where possible and emphasizes a nonformal resolution of
differences through conciliation. We offered such an amendment in
the Committee markup but were defeated by a 10-20 vote.

Thifi policy choice raises significant questions which must be an-
swered:

1. Which approach improves an individual complainant’s access
to the system and speeds resolution of the issues?

2. Which approach will provide the best relief for a victim of dis-
crimination while maintaining fairness?

3. Which approach provides the most incentive to settle disputes
without resorting to formal procedures?

We believe that the Sensenbrenner-Volkmer approach provides
the best answer to these questions.

H.R. 5200, as reported, envisions Administrative Law Judges as
the enforcement mechanism. HUD officials have testified that they
envision utilizing 7 ALJ’s to handle the caseload for the entire
nation. This is not even one ALJ for each of the 10 HUD regional
offices. We find it hard to believe 7 individuals, who at best will
ride circuit within the regions, can provide sufficient access to the
enforcement system.

These 7 ALJ's must be compared with a court system to which
we have recently added new judgeships and greatly expanded the
powers of U.S. Magistrates. We believe the U.S. District Courts,
which cover much smaller territorial area than HUD regions, are
woll staffed to handle the caseload within that particular district.
When you consider that the District Courts are multi-judge, sit in
more than one location, and that magistrates in appropriate situa-
tions may be utilized, the choice is clear.

Instead of HUD being the lead agency in actual enforcement pro-
ceedings, we would place Federal enforcement within the Depart-
ment of Justice. This allows a more coordinated enforcement effort.
{n fact, the Civil Rights Commission in the recent report of the
United States Civil Rights Commission ‘“The State of Civil Rights:
1479" commended the Civil Rights Division of DOJ for its an-
nounced decision “to make a greater effort to focus on bringing
\housing discrimination) cases that have a high impact in terms of
number of units affected on the issues raised’. The veport goes on
to state that DOJ’s “interest in coordinating litigative action—
makes a new and possibly useful future strategy.”

57

The Sensenbrenner-Volkmer approach provides the best solution.
By utilizing the courts we provide greater access. By spreading the
caseload we provide greater speed. By allowing DO.}, to be the lead
Federal enforcement agency, we promote coordinated activity.

As reported, H.R. 5200 is deficient in providing relief for a victim
of discrimination. The ALJ will not be able to award certain kinds
of damages, i.e. pain and suffering and punitive damages. This can
only be done by an article III court. Any administrative proceeding
brought under the Act will benefit only the government (a civil
penalty of up to $10,000.) while awarding the victim nothing.

Our amendment would not result in these deficiencies. Courts
can award compensatory and punitive damages. The arbitration
provision we will discuss later allows an award of up to $500, to be
made by an arbitrator without a case going to court. These provi-
sions will allow adequate monetary as well as specific relief to be
granted a victim.

In addtion, the independence of the administrative forum, must
be questioned. It must be remembered that the ALJ’s will be em-
ployees of HUD. As written, the bill would allow HUD to assure
the role of investigator, prosecutor and judge, all in the same case.
We do not believe this is proper. Despite the Administrative Proce-
dures Act, ALJ’s will have a natural institutional bias. Utilization
of the Courts under our amendment avoids a potential conflict.

We also believe that the Sensenbrenner-Volkmer approach better

promoted the use of informal conciliation as a method of resolving
disputes. While both present law and the reported bill do not in
any way encourage conciliations we provide the necessary incen-
tive by allowing sanctions to be imposed against those who refuse
to make a good faith effort at conciliation. We allow the parties to
submit, upon mutual consent, to binding arbitration of the dispute
with HUD given administrative enforcement power over the arbi-
tration award. An arbitrator will be able to award specific dam-
ages.
_ In the recent past HUD itself has been criticized in reference to
its enforcement of fair housing laws by the Civil Rights Commis-
sion. Thgse criticisms range from poorly trained staff, failure to
issue guidelines and regulations to implement Title VIII and fail-
ure to promptly process discrimination complaints to failure to im-
prove the conciliation rates for Title VIII complaints.

Because we believe many of these complaints are justified, we
should not at this time create a new bureaucracy within HUD to
enforce fair housing laws. The amendment which we will offer will
provide a fair, speedy and effective enforcement mechanism while
avoiding the problems inherent in the administrative procedure.
We put teeth into fair housing enforcement without adding to the
government bureaucracy.

HaroLp L. VOLKMER
JAMES F. SENSENBRENNER, Jr.
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MEMORANDUM FOR: Secretary Pierce

FROM: John J. Knapp, General Counsel, G
Antonio Monroig, Assistant Secretary for
Fair Housing and Equal Opportunity, E

SUBJECT: Fair'Housing Amendments

This presents our joint recommendation on the content of
a Fair Housing Amendments Act to be proposed by the
Administration. Briefly, we recommend that the proposal:

a) be limited solely to improving the enforcement
mechanisms, with no amendments to the substantive
coverage of the Act;

b) authorize the Secretary, upon failure of
conciliation, to commence a District Court
ection for a civil penalty or injunctive
relief or both;

C) not create any magistrate or administrative law
judge procedures, either inside HUD, or outside.

Our recommendations and their background, plus some
comments on other proposals now pending in the Senate and
House, are detailed below.

Scope of Proposal. The principal criticism of the Fair
Housing Act has been of .its enforcement mechanisms. The
proposals that were considered last year also included
several substantive coverage amendments, most of which
created enough controversy to add to the difficulty of
passage. One of these was to add the handicapped as a new
class of protected persons, with complicated provisions
regarding the type of accommodations that may be required to
suit the handicapped and who should bear their cost. Since
we have not yet come fully to grips with what's required
even in Federal programs under Section 504 of the
Rehabilitation Act of 1973, it seems to us inappropriate to
push these burdens onto private owners at this time. It
would not be consistent with the deregulatory thrust of this
Administration. Other controversial amendments relating to
hazard insurance and appraisal practices aroused strong
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opposition. These proposals are raised again in the Fair
Housing Amendments bills introduced this year in the Senate
(Mathias) and House (Railsback). We recommend that the
Adminjistration make none of these proposals and that-.it
resist having any of them added to its enforcement
improvement legislation.*

Existing Mechanism. The existing enforcement mechanism
can be summarized briefly. An "aggrieved person" may file a
complaint with HUD, which must investigate (with subpoena
powers and power to administer oaths) and attempt to resolve
the complaint "by informal methods of conference,
conciliation, and persuasion." If this fails, HUD has no
place further to go. A person aggrieved may commence a
District Court action within 60 days after the filing of a
complaint with HUD if conciliation fails. Also, persons
injured by an alleged discriminatory housing practice may
file an independent action in District Court within 180 days
after the discriminatory act regardless of whether a
complaint is filed with HUD. 1In an action filed independent
of prior resort to the conciliation process, the plaintiff
can obtain equitable relief or actual damages and up to
$1,000 punitive damages. There is some question as to
whether a plaintiff who commences court action only after
failure of conciliation can seek damages as well as
equitable relief. Attorneys' fees may be granted to a
prevailing plaintiff, but only if the plaintiff "in the
opinion of the Court is not financially able to assume said
attorney's fees."

The statute also provides that where a State or local
law provides rights and remedies for discriminatory housing
practices "substantially equivalent" to that provided under
Title VIII, HUD must advise the local agency of any Title
VIII complaint filed with it which appears to violate the
local law, and HUD will abstain if the local agency then
commences proceedings and "carries forward such proceedings

*We also are not recommending any provision directed
either to the use or standing of testers. The Mathias bill
carries forward a provision from last year's Senate bill
providing that HUD would not utilize or fund testers other
than for verification purposes. This would not restrict any
current HUD practice (except the use of testers for purely
research purposes) but there appears no reason to volunteer
it. As for standing of testers as such to bring complaints,
the position we are presenting to the Solicitor General for
the current Supreme Court case is that the statute as
presentlywritten provides such standing.




with reasonable promptness.” However, HUD can proceed with
its own processing if the Secretary "certifies that in his
judgment, under the.circumstances of the particular cage,
the protection of the rights of the parties or the interests
of justice require such action."

In addition to the foregoing, the Attorney General is
authorized to commence an injunctive action in District
Court if he "has reasonable cause to believe that any person
or group of persons is engaged in a pattern or practice of
resistance to the full enjoyment of any of the rights
granted. by this title, or that any group of persons has been
denied any of the rights granted by this title and such
denial raises an issue of general public importance." These
are the so-called "systemic discrimination" cases that are
referred by HUD to Justice.

Prior Proposals. The bill introduced by Senator
Mathias this year, which is substantially what was reported
by the Senate Judiciary Committee last year, would create a
system of administrative law judges appointed by a 3-member
Fair Housing Commission appointed by the President. 1If the
HUD conciliation effort fails, the Secretary would be
authorized to file a complaint before an administrative law
judge, who after hearing could grant "such relief as may be
appropriate (including compensation for out of pocket costs
incurred by the aggrieved person as the result of the
discriminatory housing practice), and may impose a civil
penalty of not to exceed $10,000." The order of the
administrative law judge would be appealable by any party
(including any "aggrieved person" who intervenes) to the
Fair Housing Commission or directly to the Court of Appeals.
The final order of the Fair Housing Commission, if appeal is
taken there, is also appealable to the Court of Appeals. On
judicial review, the "substantial evidence in the record
considered as a whole" rule applies as to the findings of
fact by the administrative law judge. The Chairman of the
Fair Housing Commission is paid at Executive Level III and
the two other members at Executive Level IV,

The Senate bill also continues the separate authority
of the Attorney General to commence an action in District
Court, expanded to include any single-victim complaint
referred by HUD (as an alternative to an administrative
complaint before an administrative law judge). Any
aggrieved person may intervene, and the Court is authorized
to award damages as well as equitable relief.

In addition, the right of an aggrieved person to bring
an independent District Court action also is preserved, with
the statute of limitations lengthened to two years.




The Senate bill also made a change in the area of
attorneys' fees by providing that attorneys' fees could be
awarded to the prevailing party - plaintiff or defendant,
but not including the Government - without a finding of
finaneial necessity. While no standards were stated if the
bill, it was expected, on the basis of case law, that the
standards for granting fees to prevailing plaintiffs would
be somewhat more liberal than to defendants.

The bills also made the referrals to State agencies
less discretionary from HUD's viewpoint, both by dictating
the criteria for finding a State procedure "substantially
equivalent™ and by removing HUD's ability to take the case
back if the Secretary certified that "in his judgment, under
the circumstances of the particular case, the protection of
the rights of the parties or the interests of justice
require such action."™ 1Instead, after referral the Secretary
could proceed only with the State agency's consent or if the
State agency "has not acted in a timely fashion"™ or "no
longer qualifies for certification.”

The House bill last year was largely similar except
that the administrative law judges were HUD employees, and
their orders were reviewable by the District Court, which
was to make a "de novo determination of the adequacy of the
findings of fact and conclusion of law to which objection is
made. "

When the House bill went to the floor last year, it
passed after an amendment which took the ALJ's out of HUD
and gave them to the Attorney General. In the Senate,
although the Judiciary Committee reported the bill with the
ALJ's subject to the Fair Housing Commission, off-the-floor
compromise during the late-session debate eliminated ALJ's
in favor of a Magistrate system with de novo review by a
District Court.

A major objection to hearings before HUD administrative
law judges was the "judge-prosecutor-jury" argument. The
conservative Senate Republicans (Thurmond, Laxalt, Hatch,
Cochran), then in a minority on the Committee, objected to
(i) a politically appointed adjudicator, including a panel
appointed by the President, and (ii) imposition of civil
penalties by any tribunal except an Article III court with
a jury.

({An additional stumbling block last year was Senator
Hatch's attempts to write an "intent test" requirement into
the statute. It would be our hope that this extraneous
issue can be kept out of the bill if it remains limited to
enforcement mechanisms not strenuously objectionable to the
Senate majority.)




As noted, the Mathias bill introduced this year is
substantially the same as that reported last year by the
Senate Judiciary Committee, including the Fair Housing Com-~
mission. The Railsback proposal in the House provides. for
administrative law judges appointed by the Attorney General,
whose determinations would be subject to District Court "de
novo" review. The Magistrate system has not been revived
to date.

Recommendation. The major criticism of the existing
mechanism has been that the conciliation process does not
work because there is..no sanction: the Secretary has no
place to go if it fails. Thereafter, except in the "pattern
or practice"” cases that can be referred to the Attorney
General, it is up to the private complainant to pursue the
matter in Court. We recommend a simple proposal under
which the Secretary, upon failure of conciliation, can go
straight to Court for equitable relief or a civil penalty or
both, thus skipping intervening administrative or magistrate
hearings that remain subject to de novo review.

In further detail, we recommend the following
procedures:

1. Upon filing of a complaint, the Secretary would
investigate and attempt to conciliate, as now provided. (We
would retain essentially the same provisions regarding State
referrals, as well as recall from those proceedings, as now
exist.)

2. Upon a determination by the Secretary not to
continue conciliation attempts, the Secretary would be
authorized to commence a District Court action for equitable
relief or civil penalty. Supreme Court cases indicate
clearly that civil penalty imposition by Court requires jury
trial. Mathias legislation proposed civil penalty up to
$10,000. This is a frequent upper limit in civil penalty
statutes, but not universal. We recommend provision for up
to $25,000 for second offense.

3. A private complainant would retain its right to
commence an independent District Court action for damages or
equitable relief, probably with an expanded statute of
limitations.

4. An issue for consideration is whether the
Secretary, in his District Court action, can seek damages on
behalf of the private aggrieved person, in a parens patriae
position similar to that considered last year for the Attorney
General. We recommend against this, mainly because it
detracts from the clear characterization of the Secretary's
action as vindicating a public right. In addition, the
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damage element in a single-victim case ordinarily is not
significant enough to justify becoming an important issue.
Further, because the Secretary's action requires jury trial,
there should be liberal allowance of intervention in the
action by the private complainant seeking damages. -

5. We recommend that the statute provide for
representation of the Secretary in the District Court action
by HUD attorneys. (When a similar idea was raised several
years ago Justice objected, but we don't know what the
current Attorney General's reaction would be. Moreover,
there is close precedent: EEOC has a parallel litigation
authority under Title VII.)

6. "Pattern or practice" jurisdiction would be
retained by the Attorney General (but not necessarily
exclusively). In addition, it may be advisable that land-
use cases be referred to the Attorney General. The Mathias
and Railsback bills provide for mandatory referral of land-
use cases, including challenges of validity of zoning, to
Attorney General. This has the advantage of keeping HUD out
of cases where cities or localities, our program
participants, are defendants. Mathias bill also provides
mandatory referral of cases involving "any novel issue of
law or fact or other complicating factor"; this can only
produce collateral hassles, and we recommend against it.

7. An issue to be considered is whether the Secretary
should be given authority to seek appropriate preliminary or
temporary judicial relief pending final dispositjion of an
administrative complaint. The purpose would be to maintain
status quo during the conciliation proceeding, and such
provisions are contained in both the Mathias and Railsback
bills. It may be questioned how important this is;
presumably an inability to obtain voluntary agreement on
maintaining status quo would be an adequate pretext for
going from conciliation to a court proceeding anyway,
whereupon temporary relief could be sought under the Federal
rules. On balance, however, we recommend inclusion of such
a provision in our proposed bill.

8. We recommend availability of attorney fees to a
"prevailing party" without necessity of showing financial
necessity. It is a fair criticism that Title VIII currently
is the only civil rights statute requiring financial
necessity for the award of attorney's fees to a successful
plaintiff., At the same time, it may be difficult to ease
this requirement for plaintiffs without providing
availability of counsel fees, albeit on a less liberal
standard, to defendants. This would be consistent with the
Civil Right Attorney's Fee Awards Act.




We would like to discuss this with you at your
convenience, to obtain your reaction and to expand upon our
own views., If you approve this approach, we also would
discuss how to go about obtaining ‘clearance and support
within-the Administration (beginning with Justice) and,"
thereafter, in Congress (probably starting with Senator

Baker).
du/
/J%p/

General Counsel

Antonio Monroig
Assistant Secretary for Fair
Housing and Equal Opportunity

cc:
Antonio Monroig, 5100

Everett Wallace, 5204

Alan F. Coffey, 10214

Chron, 10214

Official, 10214 .







8. Sec.

7 8811 (c):

9. Sec. 7 £8l4(a):

10. Sec.*7 £814(b):
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promote the prompt, egquitable resolution
of the case.

Attorney General may represent Secretary
in 8811 proceedings. Protocol section
used whenever a Department is authorized
to initiate a civil action.

Standard of Proof section. Incorponateas
intent standard. According to a CRS
study, in disparate treatment cases,
courts use the "intent standard"
applicable to Title VII (employment
discrimination). Prima facie case

is established by showing,

a. Plaintiff is a member of a
protected class;

b. He applied and was gualified for
housing;

c. He was rejected;

d. Housing opportunity:-remaiséd
available.

To rebut, defendant need only articulate
a legitimate, nondiscriminatory jusitifi-
cation. Plaintiff must then show pretext.
Dole bill will leave case law applicable
to disparate treatment cases unchanged.

Dole bill provides for new standard of
proof for disparate impact cases, where
various "effects" test are used. Under,

Dole bill "effects" test may beudsedinonly to
establish a prima facie case. May be
rebutted by proving the existence of a
legitimate, nondiscriminatory justification.
Plaintiff must then show pretext. In
proving pretext, plaintiff may introduce,
and court must consider, evidence con-
cerning the existence of reasonable al-
ternative measures which would have

had less discriminatory impact.

Secretary and AG prohibited from bringing
actions unless cause to believe defendant's
actions motivated by discriminatory

intent. 7 O T

r
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(A) without the use in any manner 6f the sales or rental
facilities or the sales or rental services of any real estate
broker, agent, or salesman, or of such facilities or services
of any person in the business of selling or renting dwellings,
or of any employee or agent of any such broker, agent, salesman,
or person; and

(B) without the publication, posting, or mailing of any
advertisement or writtenm notice in violarion of section 804 (c)
of this title. -

"(d)(3) Nothing in subsection (4d) (2) shall prohibit the use of
attorneys, escrow agents, abstractors, title companies, and other such
professiongl assistance as neceésary to perfect or transfer the title.

DISCRIMINATORY HOUSING PRACTICE AMENDMENTS

Sec. 6. (a) The catchline of section 804 of the Act entitled "An
Act to prescribe penalties for certain acts of violence or intimidation
and for other purposes” (Public'Law 90-284, approved April 11, 1968) is

amended by adding at the end the following: "“AND OTHER PROHIBITED PRACTICES".










"ENFORCEMENT; PRELIMINARY MATTERS
"Sec. 810. (a) (1) Whenéver an aggrieved person, or the Secretary
on the Secretary's own initiative, files a charge alleging a discriminatory
housing practice, the Secretary shall serve a notice qf the alleged dis-
criminatory housing practice on the party charged (hefeinafter in this

title referred to as the 'respondent') within ten days after such filing,










commenced proceedings in the matter, and, having so commenced proceedings,
carries forward such proceedings with reasonable promptness. An agency
shall be certified under this paragraph if the Secretary determines that
the substantive rights protected by that agency, the remedies available

to such agency, and the availability of judicial review of such agency's
action, are substantially equivalent to those created by this title. Be-
fore making such certification, the Secretary shall take into account the
current practices and past performance, if any, of such agency. Any State
or local agency may submit a written request for certification to the
Secretary. Unless the Secretary interposes a written objection within 90
days after such submission, such State or local agency shall be deemed
certified within the meaning of this title. If the Secretary objects
within the prescribed 90-day period, he shall provide the State or local
agency with an explanation specifically outlining the reason for his deci-
sion, and such decision shall be subject to review by the appropriate United
States district court.

" (4) The Secretary and other Federal agencies having authority to
prevent housing discrimination shall cooperate and seek to avoid duplica-
tion of effort in the exercise of their several authority. The Secretary
is authorized to enter into agreements to permit such other Federal agencies
to carry out the provisions of this paragraph within their.respective
jurisdictions. Not later than 180 days after the date of enactment of the
Fair Housing Amendments Act of 1982, the Secretary shall enter into agree-
ments with the Compfroller of the Currency, the Board of Governors of the
Federal Reserve System, the Board of Directors of the Federal Deposit In-
surance Corporation, the Federal Home Loan Bank Board, and the National
Credit Union Administration Board, to carry out this paragraph with respect
to depository institutions which are subject to the jurisdiction of such
agencies.

"{b) If the Secretary concludes on the basis of a préliminary in-
vestigation of a charge that the Secretary is unable to obtain voluntary
compliance and that prompt judicial action is necessary to carry out the
purposes of this title, the Secretary may refer the matter to the Attorney
General and the Attorney General may bring an action fof appropriate temp-
orary or preliminary relief pending final disposition of such charge. Any

temporary restraining order or other order granting preliminary or temporary





















(b) The Board shall include in its report recommendations concern-
ing further legislative or other action necessary to provide an adequéte
private market housing supply for handicapped persons,.including the Board's
recommendations regarding how costs associated with actions should be borne.

BUDGET AUTHORITY

Sec. 11. This Act and the amendments made by this Act shall not be
construed to authorize the enactment of new budget authority for the fiscal
year ending September 30, 1981. Effective October 1, 1982, there are
authorized to be appropriated such sums as may be necessary to carry out

this Act and the amendments made by this Act.




