
Ronald Reagan Presidential Library 

Digital Library Collections 

 
 

This is a PDF of a folder from our textual collections. 

 
 

Collection: Barr, William: Files 

Folder Title: [Fair Housing Act Amendments] 

(3 of 3) 

Box: 6 

 
 

To see more digitized collections visit: 

https://reaganlibrary.gov/archives/digital-library 
 

To see all Ronald Reagan Presidential Library inventories visit: 

https://reaganlibrary.gov/document-collection 

 
Contact a reference archivist at: reagan.library@nara.gov  

 

Citation Guidelines: https://reaganlibrary.gov/citing  

 
National Archives Catalogue: https://catalog.archives.gov/  

 

https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/archives/digital-library
https://reaganlibrary.gov/document-collection
https://reaganlibrary.gov/document-collection
mailto:reagan.library@nara.gov
https://reaganlibrary.gov/citing
https://catalog.archives.gov/


\ 

r 
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT 

WASHINGTON, D.C. 20410 

January 21, 1983 

OFFICE OF GENERAL COUNSEL IN REPLY REFER TO I 

Mr.Michael M. Uhlmann 
Assistant Director for Legal Policy 
Office of Policy Development 
Washington, D.C. 20500 

Dear Mike: 

As discussed, enclosed are copies of (1) my memo to the 

Secretary describing the content and objectives of our legislative 

proposal, and (2) a talking paper of sorts on the matter of proof 

required in Title VIII cases. 

Sincerely, 

/::~t::P 
General Counsel 

Enclsoures 



THE GENERAL COUNSEL OF HOUSING AND URBAN DEVELOPMENT 
WASHINGTON, D.C. 20410 

JAN I 9 1983 

MEMORANDUM FOR: Secretary Pierce 

FROM: John J. Knapp ~~~ 

SUBJECT: Fair Ho£ng AmeCm:n~~ 

This will surrmarize the provisions of the Fair Housing 
Amendments bill which we have drafted and are prepared to propose 
through the Cabinet Council on Legal Policy. It will also 
surrmarize briefly why we believe that the enforcement reforms 
which we propose are preferable to alternative mechanisms that 
have been suggested. 

Objective of the Proposal. The principal criticism of the 
Fai ~ Housing Act has been of its enforcement mechanisms. The 
statutory process relies principally upon conciliation of 
complaints. In principle, conciliation is, we believe, still 
regarded as the most productive method of resolving Fair Housing 
complaints. The major defect is that the conciliation process 
does not work because there is no backup mechanism: the 
Secretary has no place to go if it fails. Thereafter, except in 
the "pattern or practice" cases that can be referred to - the 
Attorney General, it is up to the private complainant to pursue 
the matter in Court. Without any power to back up its 
conciliation efforts, HUD is unable to get respondents to take 
the conciliation process seriously. As expressed by former 
Secretary Carla Hills, "the present law, in relying upon 
conciliation, is an invitation to intransigence." 

Our objective is to give credibility and effectiveness to 
the conciliation effort by giving the Secretary someplace else to 
go if it fails. We recorrmend a simple proposal under which the 
Secretary, upon failure of conciliation, can go straight to Court 
for equitable relief or a civil penalty or both, thus skipping 
intervening administrative or magistrate hearings that remain 
subject to de novo review. 

Existing Mechanism. The existing enforcement mechanism can 
be surrmarized briefly. An "aggrieved person" may file a 
complaint with HUD, which must investigate (with subpoena powers 
and power to administer oaths) and attempt to resolve the 
complaint "by informal methods of conference, conciliation, and 
persuasion." If this fails, HUD has no place further to go. A 
person aggrieved may corrmence a District Court action within 60 
days after the filing of a complaint with HUD if conciliation 
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fails. Also, persons injured by an alleged discr.iminatory 
housing practice may file an independent action in District Court 
within 180 days after the discriminatory act regardless of 
whether a complaint is filed with HUD. In an action filed 
independent of prior resort to the conciliation process, the 
plaintiff can obtain equitable relief or actual damages and up to 
$1,000 punitive damages. There is some question as to whether a 
plaintiff who comnences Court action only after failure of 
conciliation can seek damages as wel-1 as equitable relief. 
Attorney's fees may be granted to a prevailing plaintiff, but 
only if the plaintiff "in the opinion of the Court is not 
financially able to assume said attorney's fees." 

The statute also provides that where a State or local law 
provides rights and remedies for discriminatory housing practices 
" s u b s t an ti a 1 1 y e q u i v a 1 en t " t o t ha t p r o v i de d u n de r T i t l e V I I I , HUD 
must advise the local agency of any Title VIII complaint filed 
with it which appears to violate the local law, and HUD will 
abstain if the local agency then comnences proceedings and 
"carries forward such proceedings with reasonable promptness." 
However, HUD can proceed with its own processing if the Secretary 
"certifies that in his judgment, under the circumstances of the 
particular case, the protection of the rights of the parties or 
the interests of justice ~equire such action." 

In addition to the foregoing, the Attorney General is 
authorized to comnence an injunctive ac·tion in District Court if 
he "has reasonable cause to belie~e that any person or group of 
persons is engaged in a pattern or practice of resistance to· the 
full enjoyment of any of the rights granted by this title, or 
that any group of persons has been denied any of the rights 
granted by this title and such denial raises an issue of general 
public importance." These are the so-called "systemic 
discrimination" cases that ~are referred by HUD to Justice, or 
that are initiated by Justice independently. 

' HUD Proposal. Our legislative proposal would enact the 
following procedures: 

1. Upon filing of a complaint, the Secretary would 
invetigate and attempt to conciliate, as now provided. (We ~ould 
retain essentially the same provisions regarding State referrals, 
as well as recall from those proceedings, as now exist.) 

2. Upon a determination by the Secretary not to continue 
conciliation attempts, the Secretary would be authorized to 
comnence a District Court action for equitable relief or civil 
penalty. Supreme Court cases indicate clearly that civil penalty 
imposition by a Court requires jury trial. The proposal 
authorizes a civil penalty up to $10,000, and up to $25,000 for a 
second offense. 

3. A private complainant would retain its right to corrrnence 
an independent District Court action for damages or equitable 
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relief, with an expanded statute of limitations from 180 days to 
2 years. 

4. The proposal does not authorize the Secretary, in his 
District Court action, to seek damages on behalf of the private 
aggrieved person. We have elected not to include such a parens 
patriae element mainly because it detracts from the clear 
characterization of the Secretary's action as vindicating a 
public right. In addition, the actual damage element in a 
single-victim case ordinarily is not significant enough to 
justify becoming an important issue. Further, because the 
Secretary's action requires jury trial, there should be liberal 
allowance of intervention in the action by the private 
complainant seeking damages. 
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5. "Pattern or practice" jurisdiction would be retained by 
the Attorney General (but not exclusively). In addition, the 
bill provides for mandator~ referral to the Attorney General of 
unsuccessfully conciliated cases where the respondent is a 
government, a governmental agency other than a public housing 
authority, or a political subdivision. (The Mathias bilr also 
provides for mandatory referral of land-use cases to the Attorney 
General). 

6. The Secretary will be given authority to seek 
appropriate preliminary or temporary judicial relief pending 
final disposition of an a<lministrative complaint. 

7. Award of attorney'.s fees will be available to a 
"prevailing party" without necessity of showing financial 
necessity. Title VIII currently is the only civil rights statute 
requiring financial necessity for the · award of attorney's fees to 
a successful plaintiff. The amendment will conform the Fair 
Housing Act to _the Civil Right Attorney's Fee Awards Act. (It 
therefore will result in attorneys' fees being available to 
prevailing defendants as well as plaintiffs. However, by 
judicial practice, counsel fees are awarded to defendants on a 
less liberal standard than to plaintiffs.) 

8. The proposal will provide for judicial enforcement of 
conciliation agreements, at the instance of the Secretary or a 
party. 

Alternatives. There have been at least three alternative 
enforcement procedural formats proposed, generally involving 
administrative law judges or magistrates. 

1. The bill introduced by Senator Mathias in 1981, which is 
substantially what was reported by the Senate Judiciary Corrmittee 
in late 1980, would create a system of administrative law judges 
appointed by a 3-member Fair Housing Corrmission appointed by the 
President. If the HUD conciliation effort fails, the Secretary 
would be authorized to file a complaint before an administrative 
law judge, who after hearing could grant "such relief as may be 



appropriate (including compensation for out of pocket costs 
incurred by the aggrieved person as the result of the 
discriminatory housing practice), and may impose a civil penalty 
of not to exceed $10,000." The order of the administrative law 
judge would be appealable by any party (including any "aggrieved 
person" who intervenes) to the Fair Housing Corrmission or 
directly to the Court · of Appeals. The final order of the Fair 
Housing Corrmission, if appeal is taken there, is also appealable 
to the Court of Appeals. On judicial review, the "substantial 
evidence in the record considered as a whole" rule applies as to 
the findings of fact by the administrative law judge.· 
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2. The House blll in late 1980 was similar, except that the 
administrative law judges were HUD employees and their orders 
were reviewable in the District Court, which was to make a "~e 
novo determination of the adequacy of the findings of fact and 
conclusion of law as to which objection is made." When the House 
bill reached the floor, it passed after an amendment which took 
the administrative law judges out of HUD and made them appointees 
of the Attorney General. A bill providing for this system was 
introduced in the House in 1981 by Representative Railsback. 

3. When the Senate bill reached the floor in late 1980, 
off-the-floor compromises eliminated the administrative law 
judges in favor of a magistrate system with de novo review by a 
District r,ourt. 

We believe that our proposal is superior to any of the 
foregoing alternatives for these reasons: 

1. We believe that the civil penalty remedy is crucial, 
because it removes reliance upon the continued interest of a 
complainant in continuing to press a complaint after alternative 
housing may have been obtained. However, any system permitting 
imposition of a civil penalty by any tribunal except an Article 
III Court with a jury is vulnerable to Constitutional attack. 

2. An objective is speedy disposition. Any administrative 
law judge or magistrate system will be subject to a form of de 
novo review in either a District Court or a Court of Appeals-.­
This will only lengthen the process, not shorten it. A 
respondent unwilling to take conciliation seriously is unlikely 
to be any different in an administrative proceeding. 

3. An administrative law judge system will be seen as an 
"additional layer of bureaucracy." 
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Fa i 'r Hou s i n g- Ac t ( T i t1 e V I I I) - I n t e n t R n c1 E f f e c t s 

A. Disparate treatment cases 

"'Disparate treatment' ••• is the most 
easily understood type of discrimination. The 
employer simply treats some people less 
favorablv than others hecause of their race, 
color, religion, sex, or national origin. 
Proof or discriminatorv motive is critical, 
although it can in some situations be inferred 
from the mere fact of the differences in 
treatment." International Brotherhood of 
Teamsters v. United States, 431 U.S. 324, 325 
n. 15 (1977) {Title VIII). 

"Pri ma facie" case requirements of Title VII disparate cases 
have been carried directlv to Title VIII. Second Circuit, bv 
analogy to a Supremi Couri Title VII case, held that in orde~ to 
estabJish a prima facie case a plaintiff who alleges a 
discriminatory denial of housing must show: 

(1) that he is b1ack; 

(2) that he applierl for and was qualified to rent or 
purchase the housing; 

(3) that he was rejected; and 

(4) that the housing opportunity remained available. 

Robinson v. 12 Lofts Realtv, 610 F.2d 1032 (2d Cir. 1979). 

"When the plaintiff has proverl a prima facie case of 
discrimination, the defendant bears only the burden of explaining 
clearly the nondiscriminatory reasons for its actions." "The 
employer need only produce admissible evidence which wottld allow 
the trier of fact rationally to conclude that the employment 
decision had not been motivated bv discriminatorv Animus." "If 
the defendant meets the burden of.production, the presumption 
raised by the prima facie case is rebutted, and the fRctuAl 
inquiry proceeds to a new level of _specificity." Plaintiff has 
"the opportunity to demonstrate that the proferred reRson is not 
the true reason Cor the employment decision." Plaintiff may 
succeed "either directly by persuading the court that a 
discriminatory reason more likely motivated the employer or 
indirectly by showing that the employer's proffered explanation 
is unworthy of credence." Althou~h the burden of production 
shifts during trial, the "plaintiff retains the hur~en of 
persuasion." Texas Department of r.orrmunitv Affairs v. nurdine, 
450 U.S. 2~8 (1981). 
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Conclusion: hased on Supreme Court analysis of "disparate 
treatment" discrimination under other discrimination statutes, 
Title VIII "disparate treatment" cases require intentional 
discrimination - but "prima fRcie" case requirements pP.rmit 
intent to be inrerred Crom the mere fact of the difference in 
treatment. 

Ouestion: Is the burden too great in "disparate treatment" 
cases? 

B. Disparate Impact cases 

Practices "that are facially neutral in treatment of 
different groups but ••• in fact fall more harshly on one group 
thRn on another and cannot ·be justified by business necessity." 
International Brotherhood of Teamsters v. United States, 431 U.S. 
324, 336 n. 15 (1977) (Title VII). 

In employment discrimination cases under Title VII, Supreme 
Court has held that discriminatory motivation is not required, 
based on legislative history: "Congress directed the thrust of 
the Act to the consequences of employment practices, not simply 
the motivation." Griggs v. nuke Power Co., 401 U.S. 424, 432 
(1971). 

In Washington v. Davis, 426 U.S. 229 (1976), the Supreme 
Court first held that the Constitutional standard for 
discrimination requires intent. "We have never held that the 
constitutional standard for arlju~icating claims of invidious 
racial discrimination is identical to the standards applicable 

- under Title VII, and we decl.ine to do so today ••• our cases 
have not embraced the proposition that a law or other official 
act, without regard to whether it refects a racially 
discriminatory purpose, is unconstitutional solelv because it has 
a racially disproportionate impact." 426 U.S. at 239. Court 
went on to state that "invidious discriminatory purpose may often 
be inferred from the totality of the relevant facts, including 
the fact , i f i t i s true , that the 1 aw bears mo r e he av i I y on one 
race than others." 426 U.S. at 242. 

The Supreme Court has not passed upon the standard of proof 
required in a Title VIII case, either in a "disparate treatment" 
or "dispRrate impact" context. In Village of Arlington Heights 
v. '1etropolitAn Housine: Development Corp., 429 U.S. 252 (1977), 
the Supreme Court, following Washin~ton v. Davis, held that 
plaintiffs had failed to carry their hur<len of proving that 
racially discriminntory intent was a motivating factor in a 
rezoning decision but remanded for consideration of whether the 
actio~s violated Title VIII (without indicating any view of what 
the Title VIII requirements may have hP.en). On remand, the 
Seventh Circuit held that "at least under some circumstances a 
violation of [Section 804(a)J can he established by a s~owing of 
discriminatory effect without a showing of discriminatory 
intent." '.\1etropolitan Housing- Develoo:nent Coro v. VillAire or.-
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Arlington Heights, 558 F.2d 1283, 1290 (7th Cir. 1977). The 
Seventh Circuit refused to adopt a~ se rule that "every action 
which produces discriminatory effects is illegal," but held that 
ucourts must use their discretion in deciding whether, given the 
particular circumstances of each case, relief should be granted 
under the statute." 558 F.2d at 1290. The Seventh Circuit named 
four "critical factors": 

(1) how strong is the plaintiff's showing of 
discriminatory effect; 

(2) is there some evidence of discriminatorv intent, 
though not enough to satisfy the constitutional stan~ard 
of Washington v. Davis; 

(3) what is the defendant's interest in taking the 
action complained of; 

(4) does the plaintiff seek to compel the defendant to 
affirmatively provide housing· for members of minority 
groups or merely to restrain the defendant from 
interfering with individual property owners who wish to 
provide such housing. 

· ·[As a comparison, the Supreme Court, in its 
Arlington Heights decision, stated that racially 
discriminatory intent sufficient for a 
constitutional claim could be evidenced by such 
factors as disproportionate impact, the historical 
background of the challenged decision, the specific 
antecerlent events, departures from normal 
procedures, and contemporary statements of the 
decisionmakers. 429 U.S. at 264-268.] 

Subsequent to Arlington Heights, the Supreme Court, in Bakke 
(1979), appeared to hold that Title VI incorporated the 
constitutional standard, requirin~ that prohibited discrimination 
be purposeful. See Guardians Association v. Civil Service 
Cornn i s s ion , 6 3 3 F. 2 d 2 3 2 ( 2 d Ci r . 1 9 8 0 ) , to wh i ch the Supreme 
Court has granted certiorari and heard argument. Recent Title 
VIII "disparate impact" cases, while not holding that th~ Seventh 
Circuit decision in Arlington Hei~hts was erroneous, have found 
both constitutional and Title VIII liability premised on adequate 
showing of intentional discrimination. See, e.g., Smith v. Town 
of r.11trkson, 682 F.2d 1055 (4th Cir. 1982) (town ..-•ithdrawal from 
multimunicipality low-income housing authority) (but Court ag-rees 
with Arlin~ton Hei~hts II analysis); United States v. Citv oC 
Birmin~ham, 538 F. Supp. 819 (E.D. :\1ich. 1982) (city interference 
with low-income housing project, including placing referenrlum on 
ballot); Atkins v. Robinson, 545 F. S11pp. 852 (JLD. Va. 1982) 
(county board veto of low-income project). 

Question: If the Supreme Court arl~resses the issue, is it 
likely to find that "ctisparate impact" cases under Title VIII -·are 
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more similar to Title VII emolovment discrimination thRn to 
constitutional discrimination c~ses? or to Title VI cases (if 
the Supreme r.ourt affirms r.uarciiAns)? 

B. If Title VIII reouires a showing of purooseful ciiscri111irrntion 
equivalent to the constitutional stRndard, whRt does thRt in fact 
require, and in what respects is the burden· too great? 

not necessary thRt racially discriminatory purpose 
be the dominant or primary factor hut only a 
motivating factor. "· •• it is hecause 
legislators nnd administrators are rronerly 
concerned with balancing numerous competin~ 
considerations that courts refrain from reviewin~ 
the merits of their decisions, ahsent a showing of 
arbitrariness or irrationalitv • . But raci~l 
discrimination is not just another comoetin~ 
consi~eration. When there is proof thRt a 
discriminatory purpose has been a motivatin~ factor 
in the decision, this judicial ~eference is no 
longer justified." Arlington Heights, 429 U.S. at 
265-66; see also U.S. v. Citv of Birmingham. 5~8 F. 
Supp. 819, 827 (E.D. l\fich. 1982). 

In determining whether actions are based on 
discriminRtory intent, District rourts may relv 
upon "intenselv local Appraisal" (White v. 
Re~ester, 412 U.S. 755, 769-770 (1973). 

concern over lowered property values is not 
protected if fear of lowered values eauates with 
fear of minorities. "A city that takes steos to 
exclude black people ·violat~s the Fair Housing Act, 
regardless whether they do so out of a desire to 
protect property values and not out of any animus 
against hla~k people generally." U.S. v. 
Birmingham, 538 F. Supp. at 830. 

C. Legislative Alternatives 

1. Voting Rights Act comparison. 

"Sec. 2. (a) No voting qualification or 
prerequisite to voting or standar~, practice, 
or procenure shall be imposed or applie~ hy 
any State or political suhdivision in a mnnner 
which results in a ~eniAl or abrirlgement of 
the right of anv citizen of the United States 
to vote on account of ra·ce or color, or in 
contrnvention of the guarantees set forth in 
section 4(f}(2), a provi~ed in subsection (h). 

"(b) A vio1Ation of subsection (al is 
establisherl if, basect on the totRlity of 
c i r c urns t Rn c es , i t is sh own that the po 1 i t i ca 1 
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processes 1eA<lin~ to nominRtion or election in 
the State or political subdivision are not 
equally open to particioRtion by members of a 
clRss of citizens protecte~ hv subsection (al 
in that its members have less opportunity than 
other memhers of the electorate to participate 
in ~he political process an<l to elect 
representatives of their choice. The extent 
to which members of a orotecterl class have 
been elected to ofrice in the State or 
political subrlivision is one circumstance 
which may be considered: Provi<le<l, That 
nothing in this section establishes a ri~ht to 
have memhers of a protecterl class ele~ted in 
numbers equal to their proportion in the 
population." 

The above provision imposes a "rest1lts" test - but focused on 
access to participation, not on voting outcomes. ,;.I/hat would he 
an analogous provision for the Fair Housing A<.'t that woulrl cover 
the range of housing case circumstances? 
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Would such a provision - focusing on "results" in access - invite 
enactment of Hatch redefinition of purpose of Fair Housing A<'t as 
"equa 1 access to housing"? 

"Such policy me.crns that incHviduals shall not be 
denied access to housing which they desire .anrl can 
afford, because of race, color, religion, sex, 
handicap, or national origin. S.uch policy does not 
mean that any particular proportion of indivi<luals 
of a particular race, color, religion, sex, 
handicap, or national origin will be assurer! 
housing within housing units, neighhorhoods, or 
corrrnunities except as such prooortions are the 
natural result of free ~ousing choice." S. 1670 
(97th Cong. lst Sess. l. 

Would such an Rmenfment have undesirAhle effects? Woul~ procPss 
of debate on such an amen<lment have potential for unrlesirable 
outcome? 

Would an attempt to fRshion a fine-tuned legislativP. standard 
invite rlebate anrl possible enactment of something akin to the 
!\fottl-Ashbrook. ri<ler. (See 2 helow. l 

2. ~ottl-Ashbrook Rirler 

In September 1981, a rirler to the Justice Department 
appropriations bill was defeated 202-188. It was thereafter 
threatened to he introduced in the Senate bv Senator Helms hut 
was rleferred by him. The rirler woulrl provi~e that no funrls 
aopropriated by the bill could he used 



" ••• to require, request or recoITTT1enci, in 
connection with anv cause of action that is or mav 
be brought Cora violation of the Fair Housing Act 
of 1968, that a StRte or unit of local govern~ent 
make available, or permit to be ma~e avail~hle, 
housing with respect to which Ferieral financial 
assistance is provi~eci [by HUD un<ler public housing 
and rent subsidy pro~rams] ." 

The inmediate provocation Cor t~e rider was the Parma ciecision; 
its defeat in the . House and deferral in the Senate mav have been 
attributable in part to the procedural vehicle (appropriations 
rider) and in part to the limited provocation. Will the SAme 
concern arise in connection with a legislative "effects test" 
initiative? 

3. Dole compromise (drafted but not introduce<l) 

"(al Except as provided in [new section on 
handicapped], nothing in this title shall prohibit 
any action unless such action is motivaterl, in 
whole or in part, by an intent or purpose to 
discriminate against a person or persons on account 
of race, color, religion, sex, handicap, or 
national origin. Provided, that in actions hrou~ht 
to enforce this title. a prima facie violation mav 
be established by a showing that the defendant took 
actions having an actual and foreseeahle 
discriminatory effect on a class of persons 
protected by this title. Provided further, that 
the plaintiff shall not be entitlen to relief if 
the <lefendant is able to prove, by a prepon<lerance 
of the evidence, the existence of a )egiti~ate, 
nondiscriminatory j1..:;tification for his or her 
actions and the plaintiff is unable to thereafter 
demonstrate that the proffered justification is a 
pretext for discrimination prohibited under this 
title. In determining whether the proffered 
ex9lanation is pretextual, the court shall consi0er 
evidence concerning whether reasonahle, Alternative 
me,rns were available to the defen<lant which wouln 
have harl less discriminatory impact. 

"(b) Except as provirled in [section on . 
handicapped], the Attorney General, or the 
Secretary of Housing and Urban Development, as the 
case may he, shall not initiate oroceedin~s to 
enforce this title unless they have eause to 
b~lieve that the rlefenrlant's actions were, in whole 
or in part, motivated by an intent or purpose to 
discriminate a~ainst a person or persons on account 
of race, color, religion, sex, handicap, or 
national origin." 
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Dole analysis indicRtes that above prov1s1ons are intenrled to 
apply to dispArate impact cases and not to affect oresent orima 
facie case approach in disparate treatment cases. 

Co1TT?1ent: hurden on rlefenPant or proof by preponderance of 
evidence of nondiscriminatory justification conflicts with 
Burdine. 

4. Limited exception to presu~e~ "effects" test. 

The 1980 bills reporte~ by both Senate and House r.orrmittees 
contained a provision that "Nothing in this title prohibits a 
minimum lot size requirement for residences unless such 
reouirement is imposed with resoect to intent to cfiscriminate 
a~ainst a class protecterl by this title." 'T'he rorrmittees viewec' 
this provision as "reaffirmin~p thAt the erfects test constituted 
the existing case law regarding the Title VIII standard of proof. 

Questions: 

is there need for a legislative initiative to enact 
a "res u 1 ts" t es t? lVh at would be i ts focus? 
(access?. balance?\ What would he 011t<!ome? 

in the ahsence of le~islative initiative to enact 
an intent test, is it best to rely upon judicial 
development? 

in response to legislRtive initiative to enact an 
intent test - or simply in response to inquiry as 
to interpretation of oresent law - can it be stated 
that Title VIII embodies ~onstitutionat standard? 

If there is a legislative initiative to enact an 
intent test, would the preferable response be (i) 
to seek a Dole "~ompromise" enactment, or Iii) to 
rely upon judicial development? 

woulrl a limited "exception" requirin~ intent in 
certain zoning cases (i) succeed in confirming 
effects tP.st in other contexts, {ii) invite 
broadening of the exception heyonn minimum tot size 
cases, or (iii\ otherwise he desirable? 



THE GENERAL COUNSEL OF HOUSING AND URBAN DEVELOPMENT 
WASHINGTON, D.C. 20410 

February 1, 1983 

Honorable William Bradford Reynolds 
Assistant Attorney General 
Civil Rights Division 
Department of Justice 
Washington, D.C. 20530 

Dear Brad: 

Senator Hatch has re-introduced his Fair Housing Act 
amendments, described and set out in full in the enclosed extract 
from the Congressional Record of January 26. Note that the 
basic rationale for improving the enforcement mechanism is the 
same as we have cited: outside pattern and practice and "general 
pub l i c imp or t an c e " ca s es , i f con c i l i a t i on f a i l s , t her e i s no 
authority for further Federal enforcement action. The bill 

remove& HUD from the statute, giving the 
conciliation process, as well as the duty to 
administer housing and urban development programs 
in a manner affirmately to further the purposes of 
the Act, to the Attorney General. 

authorizes the Attorney General to file an action 
on behalf of an aggrieved person who filed a 
complaint, but provides that an action by the 
Attorney General bars a private action, and vice 
versa (except that the Attorney General can 
intervene in a private suit but a private party 
cannot intervene in an Attorney General suit). The 
Attorney General may obtain "money damages" plus 
punitive damages up to $1,000. 

defines "aggrieved person" in such a manner as to 
preclude standing for testers. 

provides that when a referral is made to a State 
agency, the case cannot thereafter be recalled 
unless the Attorney General finds that the agency 
no longer qualifies for certification. (Current 
law permits HUD to recall a complaint from a State 
agency if the Secretary finds it necessary for "the 
protection of the rights of the parties or the 
interests of justice.") 



legislates an intent standard, but describes this 
as permitting consideration of "the totality of 
circumstances t including evidence of racially 
disparate effects." 

re-names the Act as the Equal Access to Housing 
Act, and defines the policy of equal access as not 
requiring proportions "within housing units, 
neighborhoods, or conmunities except as such 
proportions are the natural result of free housing 
choice." 

adds the handicapped provision, but without the 
separate provision regarding group homes and 
limiting the definition of "handicap" to physical 
impairments. 

includes a legislative veto provision. (As I said 
in a conversation last week, inasmuch as the 
statute does not, on its face, grant or contemplate 
substantive rulemaking power, I don't see point of 
this provision.) 

Please note the asse~tion that "use of the effects test 
by HUD and the Civil Rights Division of the Justice 
Department has been the basis by which they have sought to 
impose their own notions of proper racial balance upon 
conmunities which have had no intent or purpose of 
discriminating against protected groups." Would it be too 
much to inquire as to what cases they have in mind? 

Sincerely, 

~~app 
General Counsel 

Enclosure 

cc: Micfiael fi mann 

2 
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to migrate away from 11ehool systems sub- "<2> the totality or clrc11mstances have not 11et national housing _policy. Enforce­
Ject to such assignment or by Inducing large changed since Issuance of the order to war- ment of title VIII is, first and fore­
numben of ramnes to seek. altema- rant reconsideration of the order, most a matter of insuring compliance 
th·es to public school education. "<3> no other remedy, Including those with' the law; . tQQ oft~-~ ~ be~ 

Sl";C. 3. Cal The Congress finds the reme- mentioned herein, would preclude the lnten• used b HOJ:f"ili"'._,,. ._7ns't;.~; .... ;,,;;f -' ot:-
dies listed In subsection <b> are available for Uonal and specific segregation, and , •.. ~~91 - ,:::- •';:i'.;.;.·"' ~n ---~".l.. - " 
unconstitutional segregation exclusive of "'( 4> the economic. social, and educational '"~Oc!~ ~n,&~wee~~p~ ~ -,u 
court orders which assign students to public benefits of the order have clearly • The Justice Department ls not only 
schools on the basla of or with regard to outlJ.'elghed the economic, social, and educa- in a better position to avoid this con­
race. color, or national origin, finding that tlonal costs of the order, flict-in part, . because It ls independ• 
such orders themselves have the effect of then such plalntlffs shall be entitled to ent of the various constituencies that 
excluding students from public schools on relief which Is consistent 1;1.'ith the provt- have attached to HUD-but also pos­
the basis or or with regard to race. color, or slons of this subsection and the Public sesses far more expertise in the en• 
national origin. School CMl Rights Act of 1981 from such forcement of civil rights laws than 

<bl The remedies which the Congress order" 
rtnds are available are- sre: 5. Chapter 89 of title 28 of the Unite4 does HUD. I am confident that the 

<l> legal Injunctions suspending all lmple• States Code <relat ing to district courts' re- proposed transfer of administration 
mentatlon of a segregative law or other ra- moval of C&Sea from State courts> ts amend- will bring a new clarity of purpose to 
cially discrlmJnatory Government action; ed by adding after section 1455<c> the fol• the act while better enabling both the 
· <2> contempt of court proceedings where lowing new subsection: Justice Department and HUD to carry 
such Injunction.a are not scrupulously •·<d> A civil action In any State court seek- out their primary policy responsibll• 
obeyed; Ing a Judgment for any relief described In lties. 

<3> programs without coercion or numert- this Act may not be removed to any district 
cal Quotas of specific grounds based on court of the United Statea. ". ENFORCEKE!ff 
racial balance that permit students to vol- Under present law, an allegedly ag-
untarily transfer to other schools within the . By Mr. HATCH: grieved individual-one whose rights 
school district 11,here they reside; and S. 140. A bill to amend title VIII of under title VIII have been violated-

(4) other local Initiatives and plans to Im- the act commonly called the Civil can either institute a civil action in 
prove education for all students without Rights Act of 1968 to revise the proce- the appropriate'" Federal or State 
regard to race, color. or national origin. dures for the enforcement of fair court, or can file a complaint with the 

SEC. 4. The Congress, pursuant to Its au. in d f h to 
thority and powers granted under article Ill hous g, an or ot er purposes; Secretary of HUD. I!, after a HUD in-
of the Constitution. and under section 5 of the Co~ittee on the Judiciary. vestlgation of such complaint, the See-
the fourteenth amendment to the Constltu- EQUAL ACCESS ro HOUSING Acr retary . finds reasonable cause to be- -
tion. enacts the provtslona of thJs Act in Mr. HATCH. Mr. President, I am in• lieve that a violation of title VIII has 
order to protect public school students troducing legislation today-,-.1.he .E4ual. occurred, the Secretary is limited to 
against discrimination on the _basis of or Access to Hnnslna; Act-that .. would en- resolving the complaint through lnfor­
wlth regard to race. color, or national origin. ,.Iiance· the abillty of '!he Federal Gov- mal methods of conference concilia• 

SEC. 5. Section 1343 of title 28, United · I d i ' is 
S tata Code Is amended by designating the ernment to enforce title VIII of the t on. an persuas on. There no 
current language as section <a> and addine Civil Rights Act of 1968. Title VIII ls power in the Secretary to take further 
at the end thereof the following: designed to protect individuals from action. The Attorney General, after 

--cb><l> Notwtthstartding any other provt- discrimination in the sale or rental of appropriate investigation. may instl• 
slon of law, no Inferior court established by housing because of race, color, rell- tute a court action only in pattern and 
Congress shall have jurisdiction to Issue any giori. sex. or national origin. The practice cases and in certain other fun. 
order requiring the assJgrunent or transpor- Equal Access to Housing Act would ited cases involving issues of general 
tation of any student to public elementary reaffirm more strongly than ever public Importance. 
or secondary schools on the basis of or with , 
regard to race, color, or national origin or to before this Nations commitment to The Equal Access to Housing Act 
Issue any order which eX'cludes any student the elimination of discriminatory would add teeth to this enforceme~t 
from any public school on the basis of or housing policies. At the same time, it mechanism. In the process, it would 
1;1.i th regard to race, color. or national origin. would avoid many of the problems address one of the major criticisms of 

--c2> In the case of court orders entered contained in legislation to ainend title the original law. 
prior to the ·date of this Act that require the VII rejected by this body during the Not only would an allegedly ag-
asslgnment of transportation of any student 96th Congress. grieved individual be able to pursue an 
to a public elementary or secondary school Last night in his state of the Union independent civil action-with new au-
on the basla of or with regard to race, color, 1 or national origin or which excludes any address, Pres dent Reagan stated that thority in the Attorney General to in• 
student from any school on the basla of or "Effective enforcement of our Nation's tervene in such actions on hls'behalf­
wlth regard to race, color. or national origin. fair housing laws ls also essential to in- but the Attorney General would be au­
any individual or school board or other suring equal opportunity." This legis- thorized to initiate actions on behalf 
school authority subject to such an order latlon would significantly Improve cur- of such individual. For the first time, 
shall be. entitled to seek relief from such rent enforcement procedures and an aggrieved person would have access 
order In any courf: and llJlless that court can standards in harmony with the Presl• to the resources of Government in 
make 00nduslve fmdlngs based on clear and dent's statement. pursuing complaints of title VIII viola-comincing evidence that- , 

.. , u the acts that gave rise to the existing The proposed act would effect a tlons. 
court order Intentionally and specifically number of Important changes in the The proposed act would encourage 
caused, and In the absence of the order 1968 law. Included among these · are the use of Federal magistrates ln ao-
would continue Intentionally and speclflcal- the following: tions brought under Its provisions in 
ly to cause. students to be assigned to or ex-. ADMINISTRATI01' an effort to expedite such cases, while 
c~uded from public schools on the basis of o~ --~ , a(Jmlr;,1st.r!1tlV~.4YUltlilg:_!Ql' retaining the basic elements of due 
y;lth regard to race, color, or national origin; ffie"""ac.t would 6e transferrea from the process that are guaranteed by our 
for purposes of this !lnd.Jng, these ·acts that '- ri ~ •,:ti-:....- ;..., . . . r· . l . ..... ..... . ~ . ,., ,. d I 
ga1·e rise to the existing court order and In- .- .uep~_i.me':'1\ ~ .. ffoµstng ~n9 ~.vr~!'-;l'l laws an ·Constltut on. 
tent ionaUy and speclfically caused. and .In . Deyi:~~pme?t to .,th1?. D ~par:f.~ ~1;1t _,of"' The Equal Access to Housing Act, 
the absence of the order would continue In- . .11J;!~Ce:__Whlfe the Justtce D l'.!p iiit'ih.e~ however, attempts to insure that such 
tent ionally and specl!lcally to cause, stu- a1reaily fias major r esponsibilities in adversarial litigation will be a last, not 
dents to be assigned to or excluded from enforcing title VIII, the proposed act a first, step in the process of resolving 
public schools ?n the basis of race, color, or would concentrate . ~lJ ~~111!~,lt5tra~ complaints. It does this by establish-
national origin (lnclu~lng _but not limited to rPsponsibllltles in tn e D epartr~~- Ing a new conciliation process in the 
school district reorgaruzation, school bound--""'....c- -- .,. r·' .. " fTTTTT"\ r ~nf- ti 
ary line changes. school construction. and .1 ue ex~er ence o .nu":' n e orclng Jus ce Department designed to re-
school closings , shall not Include legit imate the act o,er a period of }ears has dem- solve controversle~ informally. At any 
~!forts to ernplo}· public education resources onstraled a fu ndamental conflict be- time after the filing of a charge, the 
to me~l public education needs wi thout tween its cbli r.a t ion to fai rly a dmlnis- Attorney General may attempt conci­
rr0~ r:I ro rnc-t>. o:-rl't>d. o r n'ltional origin. t er the lsw anct its primary m Lc;sion to lia t tor:i. Such concilia tion m a y culmi-
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nate in an agreement, Including one 
providlnc for binding arbitration 
among the parties, or It may lead to a 
decision by the Attorney General 
either to dismiss the charge or to inltl­
ate an action on behalf of the Individ-
ual filing the charge. · 

As the Secretary ls required to do 
under present law, the Attorney Gen­
eral would be required to refer all 
charges of title VIll violations t.o certi­
fied State housing discrimination 
agencies where they are in existence. 
Certified agencies are those which ad· 
minister laws prm,idlnl{ rights and 
remedies which are reasonably equiva­
lent to the rights and remedies pro­
vided by Federal law. 

HANIIICAPPED PEllSONI 

~~&ed.~iJ.S.ltf~-Jll~f~~ 
Jll~J2~9!~o~~t~~- .or ~ 
fir<,t tim~., tn l:_pn4!C"yP~'""""1" . .... ~~-~:.:.diff ,r, .. . , ;lt.~~, 
Decause of the e nature o 
such discrimination. however, from 
other forms of discrimination. lt Is 
necessary to define . In far greater 

ready, use of the effects test by HUD 
and the Civil Rights Division of the 
Justice Department has been the basis 
by which they have sought to impose 
their own notions of proper racial bal· 
ance upon communities which hat•e 
had no Intent or purpose of discrimi­
nating against protected groups. 

The Intent test for Identifying dis­
crimination, allows courts to consider 
the totality of circumstances. lncl11d­
lng evidence of racially disparate ef. 
fects. Unlike the pure effects test. 
however, the use of statistical evidence 
is not dispositlve 1n and of Itself in de­
termining violations of title VIII and 
the· burden of proof remains fully with 
the plaintiff. 

Mr. President, the proposed bill 
makes a number of other changes that 
I believe to be positive changes 1n the 
present law: It would enable the Attor­
ney General to pursue an injunction 
or temporary restralnlng order where 
prompt Judicial action is necessary, It 
would limit the use of testers to those 
Instances in which such a practice was 

detail what constitutes a discrlmlnato- necessary to confirm an alleged vtola-
ry housing practice in thts context. tion of the act· It would establish a leg-

and Innovative minds -in the bureauc­
racy who wish to remake America ln 
their image, may have a more difficult 
time of It all. That fs the way It ought 
to be, In my opinion. 

I ask unanimous consent that the 
text of the proposed Equal Acces., to 
Housing Act be printed In the ·RECORD: 

There being no objection, the bill 
was ordered to be printed in the 
RECORD, as follows: 

8.140 
Be ft enacted li11 the Senate and HoU$e of 

Representatt-ou of the United State, of 
America in Cqngres, a.!seml>led. 

SHORT TITLII 

SECTIOlf 1. Thia Act mu be dted as the 
"Equal Access to Housing Act of 1983". 

SHORT TITLE POB. 111411 ACT 

SEC. 2. The Act entitled "An Act to pre­
scribe penalties for certain acts of violence 
or Intimidation. and for other purposes" 
<Public Law 90-284, approved April 11, 1968> 
ls amended by Inserting Immediately after 
the comma at the end of the enactinir 
clause, the followin,: '"That this Act may be 
cited as the ·c1v11 Rights Act of 1968-.". 

SHOllT TITLE POB. TITLI: VlU 

.,,.t ts.. ,.,,.o .. In 9eff'oln~andi~ ' 
~ ~ · •--~~'it ~ ~ - islatlve veto over rules and regulations 

v..~ru';l;: .. ~W ~.w..., - , ¼~. 9 . promulgated under the authority to 
-~ .:: ~~~CY, • qtb-J?:Q..Ji~ title VIII; and it would clarify the defl-

SEC. 3. Title VIll of the Act entitled "An 
Act to prescribe penalties for certain acts of 
violence or intimidation. and for other p~ 
poses" <Public Law 90-284.. approved April 
11, 1968> Is amended by lnsertlnir Immedi­
ately after the title's catchline the follow­
Ins: 

~.!l~~~~<t~~_jPl~~ ~<lH°~~ nitlon of aggrieved person In such a 
---tf{J 0R.U~ ~9~~~ way to limit standing to individuals 
~'!.~· who are bona fide renters or purchaa-

"SHORTTITLS APPRAISERS 

Although HUD has .chosen to Inter­
pret the act in the past to Include cov­
erage of ,:,~~~~~. the 
proposed measure would mili- tnis ex­
plicit. Discriminatory practices · by 
property appraisers would constitute 
violations of title VIIL 

• Dl~[M~ · 
The Equai~~sstc{·'"lfuuslng Act 

would clarify that the standard of 
proof in identifying discrimination 
under title VIII Is an. lnt~ti~.AAOL 
While I believe that ttie presentlan­
guage of the act, as well as Its legisl&­
tlve history, indicate clearly that this 
is already the appropriate standard, 
there is a conflict on this issue among 

~he ~~~~--9/~_i;o~~~~~~ 
~~ ·rt1~ ~~~~ 
~i-eme ~urt. ~o~ugn never Inter­
preting the specific provisions of title 
VIII in this regard, has made clear 
that violations of the 14th amendment 
require proof of a discriminatory 
Intent or purpose, Arlington Heighu v. 
Metropolitan Housing Corporation 
429 U.S. 252 <1977>; Washington v. 
Davu 426 U.S. 229 <1976). 

With respect to this extremely im• 
portant Issue, I would call the atten­
tion of my colleagues to my statement 
of December 1, 1980-S15191-ln 
which I discuss ibis issue In some 
detail. At this point, however, I would 
only like to observe that use of the ef­
fects test for Identifying discrlmlna­
tlon carries with It tremendous poten­
tial for Involving the Federal Govern­
ment in zoning and land-use affairs 
that have always been the prerogative 
o( State and local governments. AI-

ers. 
I believe that the Equal Access to "SEc. 800. This title may be cited .as the 

Housing Act draws the proper balance 'Equal Access to Housing Act:.". 
between the need to create a more ef- AKEM>MENTs TO POLICY SECTio• 
fectlve enforcement mechanism under Bric. 4. Ca> Section 801 of the Act entitled 
title VIII and the equally impcrtant "An Act to prescribe penalties for certain 
need ~ protect the due process rights acts of violence or intimidation. and for 
of local communities and individual other purposes" <Public Law 90-284. ap. 
realtors, home-sellers, and landlords. 1 proved April 11, 1968> ii amended by strllt· 

Ing out "for fair houstnir" and inserting In 
do not believe that the legislation re- lieu thereof. "for equal access to housing". 
jected by this body during the 96th Cb> Section 801 of such Act la amended by 
Congress achieved this balance. addinlr at the end thereof the following: 

On the one band, the person who "Such a policy means that Individuals shall 
suffers discrimination In housing will, not be denied access to housing which they 
for the first time, be able to draw upon desire and can afford. because of race, color, 
the resources of the Federal and State religion. sex, handicap, or national origin. 
governments. on the other hand, the Such policy does not mean that any particu-

lar proportion of Individuals of a particular 
respondent w1ll, In fact, have his day race, color, religion, sex, handicap, or na­
ln court-not simply his day before a tlonal origin will be assured housing within 
HUD administration law tribunal. In housing units, neighborhoods, or communl­
addltion, he will be assured that, ties except as such proportions are the natu­
before he fs labeled a civil rights viol&- ral result of free housing choice.". · · 
tor, there will have been some evi- AMENDMENTS ro DEFil'IITio!fs sECTiolf 
dence of a discriminatory Intent on his SEC. 5. Section 802 of the Act entitled "An 
part, not simply evidence that his Act to prescribe penalties for certain acts of 
apartment building or his subdivision violence or Intimidation. and for other pur­
lacked the right proportion of white. poses" <Public Law 90-284. approved April 
black, yellow, red, and brown faces. . 11, 1968> Is amended by-

The individual who Is denied an Ca> striking out subsection Ca) and insert-
rt t b f his skin l Ing in lieu thereof the followtnr. 

apa men ecause O co or er "Ca> 'Attorney General' means the United 
a home because of his ethnlc back- States Attorney General."; and 
ground will, In short, have more and <b> adding at the end the following: 
stronger protections than he has ever "<h> .'..lu.ruilc;MJ' means. with respect to a 
had before. He will have access to the perso0:-apnyslc1I Impairment which sub-. 
full resources of the Federal and State stantlally limits the capacity to see, hear, or 
governments when he is treated, not walk unaided or the capacity to llve com­
as an Individual, but as a member of pletely unattended. Su.gt term_.~-Pi>.t IP;. 
some collective group, 1n his pursuit of. c!'!~e-~&!,~~ ~fi-11'>~ ... ~~ Qtlie­
a dwelling At the same time some of )J;IRATtiiie~ - Yi. 1 J iu_..HY,~~J,!Jl 

• • ~etl.,g t.i;~~-9l.J.lrl!~ the so-called public Interest groups, -.:::m ~grievea'" pen;oii.......-lncludes any 
which have little to do beyond harass- person whose bona fide attempt or bona 
Ing small businessmen and communi-· fide offer to purchase, &ell. lease, or rent. or 
ties, and some of the more creative whose bona fide attempt to obtain financing 



- -I . January 2G, 1983 CONGRESSIONAL RECORD-SENATE S627 
for a dwell.Ina ha.s been denied on the basis 
of race, color, rellgton, sex, handicap, or ~ 
tlonal origin. or made subject to terms of 
purchase, sale, lease, rental, or acquisition 
which discriminate on any such basis.". · 

DISCIUKINATORY HOtJSUfG PI\ACTICS 
AJalfl)ICENTS 

SEc. e. <a> Section 804<e> of such Act la 
amended by st~ out the words "For 
profit. to • and Inserting In lieu thereof 
''To". 

(b) Section 804 of the Act entitled "An Act 
to prescribe penalties for certain acts of vio­
lence or Intimidation, and for other pur­
poses" <Public Law 90-284> is amended by 
adding at the end the followinr. · 

"Cf><l> To refuse to sell or rent after the 
making of a bona fide offer, or to refuse to 
negotiate for the sale or rental of, or other­
wise make unavailable or deny a dwelling to 
any person because of such handicap of a 
prospective buyer or renter or of a person or 
pe"rsons to be occupying a dwelling with 
such buyer or renter unless such handicap 
would prevent a prospectl\'e dwelling occu­
pant from conforming to such rules, polJ• 
cles. and practices as are permitted by para­
graph C2> of this subsection. 

"(2) To discriminate against any person In 
the terms or condJtlons of sale or rental of a 
dwelling, or In the pro\1slon of services or 
facilities In connection therewith, because 
of a handJcap. For purposes of this subsec­
tion, <A> discrlmlnatl.on shall Include: (I) re­
fusal to permit reasonable modifications of 
premises occupied, or to be occupied by per-

' sons -a.1th a handJcap where such modifica­
tions are necessary to afford such handi­
capped persona access to premises substan­
tially equal to that of nonhandicapped per­
sons: Provided, however, That with respect 
to such premises, such handicapped persons 
have agreed to return them to their original 
condition !! ~ ted to do so by the land· 
lord; or tU> refusal to make reasonable ac- · 
commodatlons In exlstlna policies. practices, 
services, or facilities when such accommoda­
tions are necessary to afford handJcapped 
persons enjoyment of dwellings substantial• 
ly equal to that of nonhandlcapped persons; 
but <B> discrlmlnaUon shall not Include (I) 
refusal to ake alterations In premises at 
the expense of sellers, landlords. owners, 
brokers. building managers, or persona 
acting on their behalf; <U> refusal to make 
modlflcatlo e sting policies. practices, 
services or facilities where such modifica­
tions would result In unreasonable Inconve­
nience to other persons; or <ill> refusal to 
allow modifications of dwellings which 
would alter the marketablllty or appearance 
of a dwelllnc or the manne·r In which a 
dwelling or Its environs has been, or Is In­
tended to be, used.". 

<c> Subsections <c>, <d>, and <e> of section 
804 and section 806 of such Act are each 
amended by lnsertlnc "handicap", Immedi­
ately after "sex", each place It appears. 

Cd) Section 805 of such Act ls amended by 
adding at the end thereof the following: "It 
shall also be unlawful for any person or 
other entity whose business Includes the ap­
praising of real property to discriminate In 
the estimation of the property value on the 
basis or race, color. religion, sex. handicap, 
or national origin. It shall not be unlawful 
for such a person or other entity to take 
lnto consideration or to report ~ the person 
for whom the appraisal is being done all fac­
tors relevant to the appraiser's estimate of 
the fair market value of the property: Pro­
trid~d. That such factors are not used by the 
appraiser for the purpose or discriminating 
or denying rights guaranteed by this title.". 

<e> Section 807 of such Act Is amended by 
adding at the end the folloll:ing: .. Nothing In 
this title shall prohibit any action unless 

such action Is taken with the Intent or pur­
pose of dlscrlmlnatlng against a person on 
account of race, color, rellgton, sex, handi­
cap, or national origin.". 

aou:.or nm ATTORNEY GENERAL 

Sze. 7. Section 808 of the Act entitled "An 
Act to prescribe penalties for certain acts of 
violence or Intimidation, and for other pur­
poses·· <Public Law 90-284, approved April 
11, 1968) Is amended-

<1> In subsection <a> by striking out "Sec· 
retary of Housing and. Urban Development" 
and Inserting in lieu thereof "Attorney Gen­
eral0; 

<2> by strlklnc out subsection <b>; 
<3> by redeslgnatlng subsections <c>, Cd>, 

and <e> as subsections Cb>, <c>, and <d>, re­
spectively; 

<4> In subsection (b> as redeslgnated by 
this section by strlklnc out-

(A> '"Secretary" each place It appears and 
Inserting In lieu thereof "Attorney Gener­
al"; 

~B> "Department of Housing and Urban 
Development" each place It appears and In• 
sertlng In lieu thereof "Department of Jus­
tice"; 

<C> "sections 3105, 3344, 5362, and ·1s21 of 
title 5 of the United States Code" and In• 
sertlng In lleu thereof "law"; and 

<D> "5362" and Inserting In lleu thereof 
"5372"; . 

(5> In subsection <c> as redeslgnated by 
this section. by strl.k.lng out ··Secretary" and 
lnsertlnc In lieu thereof "Attorney Gener­
al": 

<6> In subsection Cd> as redeslgnated by 
this section. by striking out "Secretary of 
Houslnc and Urban Development" and In• 
sertlng In lieu thereof "Attorney General"; 
and .,_ 

<7> by addlnc at the end the following: 
"<e><l> Simultaneously with the promulga­

tion of any regulation or rule Issued for the 
purpose .ot. compliance '41th this title, the 
Attorney General shall transmit a copy 
thereof to the Committees on the Judiciary 
of the House of Representatives and the 
Senate. Such rule or regulation, other than 
an emergency rule, shall become effective at 
the end of the first period of sixty calendar 
days of continuous session of Congress, 

· unless between the date of transmittal and 
the end of the sixty-day period, either 
House of Co~ passes a resolution stat­
Ing In substance that that House does not 
approve of the proposed rule or regulation. 

"<2> Either House of Congress may adopt 
a resolution dlrectlnc agency reconsider­
ation of a rule other than an emergency 
rule. U such resolution ls adopted within 
sixty calendar days of continuous session of . 
Congress after the date the rule was trans­
mitted to Congress, the rule shall not go 
Into effect. The agency shall reconsider the 
rule and take such action as they deem ap­
proprlate. 

EDUCATION AND CONCILIATlO1' 

SEC. 8. Section 809 of the Act entitled "An 
Act to prescribe penalties for certain acts of 
violence or intimidation, and for other pur­
poses" <Public Law 90-284, approved April 
11, 1968) Is amended by-

<1 > striking out "'Secretary" each place It 
appears and Inserting In lleu thereof "Attor­
ney General"; 

(2) strlklnc out "Secretary's" and lnsert­
ln& In lieu thereof "Attorney General"s''; 
and 

(3) adding at the end thereof the follow­
Ing sentence: "Nothing In this section shall 
authorize any payment of fWlds to any or• 
ganizatlon or entity formed by or pursuant 
to any agreements entered Into under this 
section.". 

Dl'ORCDO:lff CBAlfGD 

Sze. 9. The Act entitled "An Act to pre­
scribe penalties for certain acts of violence 
or Intimidation. and for other purposes" 
<Publlc Law 90-284, approved Apfil 11, 1968) 
Is amended by- · 

<1> redesigns.tin&' sections 815 through 819 
as sections 816 through 820, respectively, 
and 

<2> strikinc out sections 810 through 815 
and lnsertlnc In lieu thereof the followinr. 

"PRELIMINARY MATTERS or Elf1'0RCEKE1ff 

"SEC. 810. <a> Whenever an aggrieved 
person, or the United States Att-0rney Gen• 
eral on the Attorney General's own Initia­
tive, files a charge allegtnc a dl.scrimlnatory 
housing practice, the Attorney General 
shall serve a notice of the alleged d1scrlml· 
natory houslnc practice on the party 
charged <hereinafter In this title referred to 
as the 'respondent'> within ten days after 
such filing, and shall make an Investigation 
thereof. Upon receipt of such charge, the 
Attorney General shall serve notice upon 
the aggrieved person acknowledglnc receipt 
of the charge and advlslnc the aggrieved 
person of the time limits and alternative 
means of enforcement provided under this 
title. Such charge shall be In wrftlnc, under 
oath or affirmation, and shall contain such 
information and .be In such form as the At­
torney General may require, lncludinc de­
tailed information regard.Ina: Cl> specific dis­
criminatory practices alleged; <2> the dates 
of such alleged practices; <3> the names of 
parties Involved; and <4> other relevant 
facta. An aggrieved person shall file a 
charge under this section with the Attorney 
General not later than six months after 
the alleged discriminatory housing practice 
occurred or terminated. 

"<b><l> In connection with any Investiga­
tion of such charge, the Attorney General 
shall, at reasonable times, have access to, 
and the right to copy, any information that 
Is reasonably necessary for the furtherance 
of the Investigation. The Attorney General 
may Issue subpoenas to compel such access 
to or the production of such Information. or 
the appearance of persons, and may Issue 
Interrogatories. to the same extent and sub­
ject to the same limitations as would apply 
if the subpoenas or Interrogatories were 
Issued or served In aid of a civil action In the 
United States dlstrlct court for the dlstrlct 
In which the Investigation Is taking place. 
The Attorney General may admJnlster 
oaths. 

"(2) Upon w:rttten application to the At­
torney General, a respondent shall be enti­
tled to the Issuance of a reasonable number 
of subpoenas and Interrogatories by and In 
the name of the Attorney General to the 
same extent and subject to the same limit&• 
tlons as subpoenas Issued by the Attorney 
General under paragraph <l> of this subsec­
tion. 

"<3> Witnesses summoned by subpoena of 
the Attorney General under this title shall 
be entitled to the same witness and mileage 
feea as are witnesses In proceedl.np In 
United States district courts. 

"<4> The Attorney General or other party 
at whose request a subpoena Is Issued under 
this title may enforce such subpoena 1n ap­
propriate proceedings In the United States 
district court for the district In which the 
person to whom the subpoena was ad­
dressed resides, was served. or transacta 
business. 

"(5> Any person who willlully failB or ne­
glects to attend and testify or to answer any 
lawful Inquiry or to produce records. docu­
ments, or other e\idence In such person's 
power to do so, In obedience to the subpoe­
na or lawful order of the Attorney General 



S628 CONGRESSIONAL RECORD-SENATE January 16, 1983 
\ln<fer this \ftle, shall be fined not more 
than $1.000. .An7 person who. with intent 
thereby to mislead the Attorney General, 
ahall make or cause to be made any false 
entry or statement of fact in any report, &e• 
count, record. or other document produced 
pursuant .to the Attorney General's subpoe. 
na or other order, or ahail wlllfully nea-lect 
or tall to make or cause to be made full, 
tru.e. and correct entries in such reporta, ac­

·counta. records. or other docwnenta, o,r shJill 
willfully mutilate, alter, or by any other 
means falsff:, any documentary evidence. 
ahall be fined not more than $1,000. 

"sTA ff IC!ff'OltCDtaff 

' "6Ec: 811. <a> Whenever a charge alleges a 
discrlmlnatoey housing practice within the 
jurisdiction of a State or local public ageney 
certified b:, the Attorne:, General under 
this subsection, the Attorne:, General ahall. 
within twent:, daya art.er recelvtnc auch 
charge and before taking any action with re­
spect to such charge. refer such charge to 
such agency. The Attorney General shall 
notify all parties involved of the referral to 
aucb agenc:,. The Attorney General shall. 
after that referral Is made, take no further 
actlon with respect to such charge unlesa 
the Attorney General deterinfnes that such 
agency no longer qualifiea for certiticaUon. 
Wherever a State or local law provides 
rf&'hts and remedies which are reasonably 
eQuivalent to the rf&'hts and remedies pro­
vided by tbJs title. the Attorney General 
ahall certify the apprQPrlate State or local 
agency &dmlnlstertug mch la'IIIP. Any State or 
local &&ency in&>' submit a written request 
for certWcatian to the Attorney General. 
Unless the Attorney General often a writ­
ten objection with1n ninety days after such 
1111bmfssion, such State or local agency shall 
be deemed certllled within the meaning ot 
this title. U the Attorney General objects 
within the prescribed ninety-day period, be 
ahall provide t."l.e c~~-«- local agency with; 
an explanation for his decision and such de­
dsfon shall be subj~ to review by the ap, 
proprlate United States dlBtrtct court. 

"<b> The Attomei, General shall not r&­
qufre. u a oo.ulltl.bn of 1111ch certification, 
that the State or local law enforcement 
agency agree, to waive, Its exclusive authori­
ty . over c:hargea · allecfna dlscrlmlnatoq 
bousfns practlceL . . . · · · · 

· ,. -~RCILIATIOll PROCICSS 

"S::t:. IU < ) If t ttomey General con­
cludes, on the basil! or a prell.mfnarJ investl• 
ptfori of a charge, that prompt Judicial 
action Is necessary to carry out the pu.rpoees 
of this title, he .-may seek appropriate tem­
porary or· preliminary relief pending final 
dlsposttlon or 1111ch charge. Any temporary 
restnUnfng order or other order granting 
preliminary or temporary relief shall be 
issued In accordance with rule 65 of the Fed­
eral Rules of Civil Procedure. 

"<b> At any time after the flllng ·of a 
charge, the Attorney General shall endeav­
or to resolve 1111ch charge by conclllatlon. It 
the respondent refuses to participate In the 
conciliation procesa, the Attorney General 
may grant to the aggrieved person not more 
than $1,000 for legal fees and other ex­
penses of ln!Uatlng a civil action under this 
title a.gainat IIUCh respondent. Nothing said 
or- done In the course of the conclllatlon 
process may be made public or used u evl• 
dence In a subsequent proceeding under this 
title without the written conaent of the per­
sons concerned. Any employee of the Attor­
ney General who makes public any Informa­
tion in violation of the Immediately preced­
ing sentnice shall be fined not more than 
$1,000. The conclllation process may result 
in a conciliation agreemenL Such agree. 
ment may provide for binding arbitration of 
the dispute arlslna from the com~lalnt or 

may award appropriate sped.fie relief to the "(d) The fflins of a eiril action pursuant 
agpieved person includina damaaea of not to a charge filed by an aarieYed person 
more than $1.000. The Attorney General under this title by the Attorne7 General or 
may Issue such orden u are necessary .to by any state or local acencJ ahall p~de 
enforce any conciliation agreement. lnclud- the flll.ns of a civil action under thla tiUe 
ing, if the Attorney General hu determined i?'Owlng out of the same dlscrlmlnatory 
that there hu been a breach of 1111ch agree. housing piactlce by such agerieved person. 
ment, an order that the breaching party pay The tiling of a civil action under this UUe 
to the other party not more than $1,000. by an agpieved person shall preclude the 

"<c><l> It the Attorney General deter• tiling of a civil action under this title grow. 
mines, after: an Investigation and after inftt. Ing out of the same dlscrfmfnatory houslns 
atfon of the concillatlon process under this practice by the Attorney General or by any 
section. that rea.sonable cause exl.sta to be- State or local agency pWlluant to a charae 
Ueve a charge la true, the Attorney General ffled·by such &&&'rieved peraon. · 
shall file an appropriate civil action under "<e> It Ja the sense of the Concresa that. 
section 814<b> of this title. Such detennlna- except In caaea in which '1 munlcfpalft, or 
tlon in the case of a charge med by an I.Ir· State la involved. the_uae of United States 
pieved person may not be made later than magistrates should be encouraged to the 
six months after the date of the filing of maximum extent feasible in order to expe-
auch charp.• dlte lltta-atfon under this secUoa, -,_ , 

"<2> After each lnY~stlgatlon under thfl - "ANCILLAJlT ,um PROCEDUJlAL KAflZIUI 
section, the Attorney General 1hall provide 
to each party a copy of the report of IIUCb "SEC. 815. <a> In any action or proceedina 
investigation. • under this title, the court may allow a pre-

"<d) The AUomei, General shall not valllng party (other than the United states 
employ the services of any person or organl- with respect to attorney fees) reasonable a.t­
zation. or provide direct or Indirect L.c;sfst. torney and expert witness fees aa part of 
ance to any person or organization, to make the costs. The United States ahall be liable 
an offer t.o purchase, rent, or obtain !inane- for such costs the same a.a a .private person. 
Ing for a dwell.inc that fa not a bona fide Such costs may also be awarded upon the 
offer, except where such action Ill undertak- entry of any interlocutory order which de­
en for the pl.llJ)06e of verifying a violation of termines substantlal rf&'hts of the parties. 
this title which the Attorney General baa "(b) An.v court in which a proceeding Is JD. 
reason to believe bas occurred. 1tftuted under this title shall a.ssian the case 

!'JIRivAn ICNPORCbO'lft' for bearing at the earliest practicable date 
'Nsi:c. 8l3. <a><l> An aggrieved person may and cause the case in eveq way to be~ 

commence a civil action In an appropriate di~ -.._ __ sale, encumb..,..,.. or I-~ u-
Unlted States district court or State court at ,;u.q • - .._ 
any time not later than six months after ecuted before the Issuance ot an:, order 
the alleged dlscrfmlnatory housing practice under this title, and inYolvlns a bona fide 
occurred or terminated. purchaser, encumbrancer, or tenant without 

"<2> The Attorney General may, upon actual notice of the existence of the filln&' of 
timely app11catton, intervene in such civil . a charge or civil action under this title shall 
actlon. if he personall:, certifies that the not be affected by 11Ucb court order. 
case Is of general public Importance. "<d> An7 court having Jurlsdlctlon of an 

"(b) Any court, UJ:!On application by an q- action brought under this title which enten 
grieved person or a respondent, may, in a temporar.v restraining order or other 
such circumstances 118 it deems Just. appoint order providing permanent or temporary 
an attorney for such party and ma, author- relief sought by the Attorney General ma:,, 
fze the commencement or continuation of in such circumstances aa It deems Just, If a 
the action without the· payment of fees. violation of this tiUe la not UltfmateJy 
costs, or securtty. , found. enter an order pro'ridfng reimburse­
. "<c> In a civil action under this section; a ment from the United States to the defend­
court may award such relief u rn&1' be ap- ant for unavoidable economic lOl!llleS JD. 
proprlate, including money damages, equita- curred during the time that the tempor&l'J' 
ble and declaratory relief, and-punlt1ve dam· restralnlng order or preliminary or tempo. 
ages not to exceed $1,000. rary relief was in effect which were a direct 

.. <d> It Is the sense of the Congress that, result of such temporary restra.fnlng . order 
except in cases in which a municipality or or preliminary_ or temporar.v relief; ... 
State la involved, the use of United States COOPERAnON WITH STATS Affll LOCAL AGE?ICID 
magistrates should be encouraged to the 
maximum extent feasible In order to expe- SEC. lO. Section 817 u redesfenated by seo-
dlte litigation under this section. tlon 9 of this Act la amended by striking out 

"Secretary" each place It. appean and In· 
"ATl'ORNEY GENERAL ENJ'Oll~ 

"SEC. 814.. (a) Whenever the Attornei, 
General has reasonable cause to believe 
that any person or group of persona la en­
gaged in a pattern _or practice of resistance 
to the full enjoyment of any of the rlghta 
granted by this title, or that any group of 
persona has been denied any of the rlghta 
granted by this title and such denial raises 
an issue of general public importance, the 
Attorney General may bring a civil action in 
an approp~te Unlted States district coJ-II"L 
. "<b> The Attorney General may brine a 
civil action in an appropriate United States 
district court to remedy any cliscrlmlnatory 
housing practice Y.1th respect to which the 
Attorney General has made a finding that 
reasonable cause exists under section 
812<c>< l> of this tlUe. 

•·<c> The court may award such relief in 
any civil action under this section as ls au­
thorized In section 813(c) of thla ttUe In 
cases brought under that section. 

aertlnc In lieu thereof ".Attorney General". 
COJIIFORMD'fG AMENDMENT TO Tin.Z IX or IHI 

CIVll. RIGHTS ACT . 

SEC. 11. Section 901 of the Act entitled 
"An Act to prescribe penaltie.s for certain 
acts ·of violence or intimldatlon, ·and for­
other purposes" <Public I.aw 90-284. ap. 
proved April 11, 1968) 1s amended by tnsert.­
inr ", handicap <as defined in section 802 of 
this Act>," immedf&tely after "sex" -each 
place It appean. 

By Mr. HATCH <for himself and 
Mr. 'I'HuRMOND): 

S. 141. A bill to provide a apeclal de­
fense to the llablllty of Political subdi­
visions of States under section 1979 of 
the Revised Statutes C42 U.S.C. 1983) 
rela~ to civil actions for the depri­
vation of rights; to the Committee on 
the JudJclary. · 
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tions air Housing legislation: 

) egislative status: 0MB transmitte the package to Darman 
today for final Senior Staff circulati n. The package should be 
ready for transmittal to the Hille y next week. Sensenbrenner 
will be the lead man in the House and we expect all the 
Republicans on the Judi · ry Committee to sign on with the 
exception of Fish. aker will be taking the lead in the 
Senate. 

2) Federal law overridin~ State law on handicapped provisions: 
If local laws are more limited than federal law in the extent to 
which they require expenditures for modifications, then the more 
expansive federal law will override the local law. If, on the 
other hand, local law goes beyond the federal requirements and 
imposes greater obligations on landlords, then these local 
requirements will continue to be effective as long as they do not 
conflict with the federal law. 


