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THE WHITE HOUSE
WASHINGTON

March 10, 1982

TO: MIKE UHLMANN

FROM: CRAIG L. FULLER
O FYI |

[0 Comment

O Action
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MEMORANDUM™* FFICE OF

C
POLIC$ EVELOPMENT

THE WHITE HOUSE

D
{
‘ ' WASHINGTON 1982 FEB 25 P 20°

February 25, 1982 N\*W
TO: MARTIN ANDERSON and«i.CRAI@ FULLER g

LU R ey |
FROM: McCLAUGHRY

RE: ANCIENT INDIAN CLAIMS ACT

Craig Fuller's memo of 2/25 suggests that this issue
be handled by the Cabinet Council on Legal Policy. I agree that
high level attention should be given to this very difficult and
potentially explosive issue.

However, I do want to make the point that despite the
-fact that the issues are raised here as legal issues, there may
not be an acceptable legal solution.

ITn my opinion, this controversy cries out for a non-legal
solution, which would then be tidied up as to legality. We do not
have any suitable process for arriving an a non-legal solution, and
I am not sure what it might look like. But I think it deserves some
thought, bearing in mind both Chief Justice Burger's appeal for
resolving disputes outside the courtroom, and traditional Indian
dispute resolution mechanisms, l.e., mechanisms that were used
before Indians were discovered by lawyers.

Justice has supported various mediation and conciliation
projects in the past, as has the American Arbitration Association.
It has been successful in solving several nasty environmental conflicts,
such as Snoqualmie Valley, Washington. Japan makes extensive use of
such techniques.

T anace sevel U CC LT,
5.




A THE \YHITE HOUSE
WASHINGTON

CABINET AFFAIRS STAFFING MEMORANDUM

DATE: _ February 11, 1981 NUMBER:__ 044298CR CS DUE BYC}O-I/B.
2/16/82
SUBJECT:AnCient Indian Land Claims Settlement Act of 1982
ACTION  FYI ACTION  FYI
ALL CABINET MEMBERS O O Baker O -
Vice President O O Deaver = O
State O O Anderson = LJ Q/
Treasury 0 O Clark O 0O
O .
Rtetts?;:y General D/ B 17 Darman (For WH Staffing) [D/ O
Interior D/ O Jenkins O O
égriculture B 8 Gray O 0O
ommerce
. ] Labor O O Beal = =
HHS O O . 0 O
HUD 4 O *
‘ Transportation O O = -
Energy O O = O
Education O O O O
Counsellor O L\?‘/ -
OMB 2~ O O
ClA O O O O
UN O J
USTR O O ~
} ~ CCNRE/Boggs i O
CEA O O CCHR/Carleson G O
CEQ N = CCCT/Kass O O
OSTP O O ‘
0 O CCFA/McClaughry O 0O
O O CCEA/Porter O O
REMARKS:

Attached is proposed legislation concerning Ancient Indian ii;

Land Claims Settlement Act of 1982. Please indicate your
views on the proposed legislation. We are anxious to
Gevelop an administration position as soon as possible.

RETURN TO: Craig L. Fuller
Assistant to the President

for Cabinet Affairs




b vy THE WHITE HO
WASHINGTON
‘ " CABINET AFFAIRS STAFFING MEMORANDUM
0442942 h r
February 22, 1982 044318CA Feb. 25
DATE: _ NUMBER: DUE BY:
‘s Ancient Indian Land Claims Settlement Act of 1982 ,
SUBJECT: ' i
. ACTION FYI ACTION FYI
ALL CABINET MEMBERS O 0 Baker O O
Vice President O O i;aver g g
State O O en .
Er efasury g g Anderson O Q/'M
efense N, '
Attorney General O EV'/ {=ss=Darman (For WH Staffing) O @“/
Interior O Jenkins O O
Agriculture O O Gray O O . i
Commerce O O
Labor O a Beal O - t
HHS O O a O
HUD -, a ad O a
Transportation O O
Energy O 0 a a .
Education O O, O O F
Counsellor O [33/ 0 O
OMB 0 7
CIA O a O a
UN O O _
usIk - - CCNRE/Boggs O O ‘
CEA O o . CCHR/Carleson O O i
gg%, 8 S CCCT/Kass O =
O 0O CCFA/McClaughry O O
O O CCEA/Porter O - 0O
CCLP/UIhlmann vl

REMARKS:

Attached are the views received concerning the Ancient Indian Land
Claims Settlement Act legislation which is under review. Since the
remaining issues appear to be principally legal issués, I suggest
that the_Cabinet Council on Legal Policy review the comments to
discuss any unresolved_issues. An additional paper from Justice
may serve as the basis for the meetina. To the extent possible,

this process should be expedited.

RN TO: Craig L. Fuller
Assistant to the Prasident
for Cabinet Affairs
456-2823




| SETTLEMED

| STEALING INDIAN LANDS IN THE 1980'S

%‘ A bill which is a legislative plan to

" plock Eastern Indian land claims from
winding up in the courts has been
“{ introduced in Congress on February 9

&
*1 (1982) by Senators Alfonse M. D'Amato
i (R-NY); and J. Strom Thurmond (R-SC)

%' and by Representaive Gary A, Lee (R=-NY).
{

¢ Tenatively entitled The Ancient Indian
‘ Land Claims Settlement Act, the bill is
| intended to prevent Indians from suing for
- the return of lands for which claims arise
. under the 1790 Non-Intercourse Act.
- Under provisions of the bill, Indians would
be entitled only to damages based on the
- market value of the land at the time it was
taken from the !ndians.

Many of the claims arising from actions
of states in violation of the 1790 Act which
resulted in the illegal taking of Indian
lands took place between 1790 and 1845.
The assessed land values at the times
sometimes amounted to pennies an acre.
Some of the same land is now considered to
be very valuable real estate. Some of the
Indian peoples, notably the Cayugas, lost
all their land as a result of these takings.

The original draft of the bill sought to
resolve all Indian land claims in New York,
Connecticut and South Carolina by simply
extinguishing or wiping out the Indian land
rights. Connecticut has since withdrawn
its name from the bill. It was drafted
without Indian involvement and has

. absolutely no Indian support.

A memo circulated by the presitigious
 Indian Law Resource Center in Washingten
¢ D,C., stated that the bill must be opposed
“ and condemned for the following reasons:

‘1. The bill would destroy present
Indian legal rights to land, and would
“ violate ratified treaties with the United
 States, and would dishonorably violate the
% most basic Indian rights. The bill literally
| steals land from Indian nations and tribes
:-‘?};and approves earlier thefts and frauds.

This confiscation of land rights is in
4 complete violaton of treaties which the
1 United States has made guaranteeing land

THCTYRE S

'a tights. To return to taking Indian land is
“ shameful and contrary to national and
‘:%‘moral principles.

i 2. The bill would deny Indians Due
’? Process of Law. This bill is not an act of
‘f; tminent domain for public purposes, and it
¥ does not provide for present-day fair

'3 market value compensation. Indian
"7 seople would be subject to arbitrary and
‘lerry-rigged proceedings.e The bill s
“% ¢learly unconsitutional for this reason.
. 3. The bill is discriminatory and
. ‘enies equal protection of the law because
"is 2imed solely at taking land rights from
“dians for the benefit of others. No
“ther people in the United States could be
feated this way, especially not a racial
Tinority.  The bill is unconstitutional for

AR

this reason.

4. The bill will lead to many more
years of litigation and may result in multi-
billion dollar liability on the part of the
United States for the taking of Indian
lands. The bill won't effectively stop the
court cases because of the serious
constitutional questions raised. .

5. This bill would suddenly close the
courts to Indian land rights cases and
unfairly change the rules in the middle of
ongoing cases which Indian people have
only recently been able to bring to court
after generatons of being barred from legatl
remedies. Now,just a few Indian nations
have been able to prove their rights legally
in court under United States law, this bill
would destroy those rights and throw the
Indian people once again out of court.
These are not "ancient™ claims --they are
no more ancient than the United States
law, the Constitution and the treaties that
establish and protect Indian rights. This
bill is 2n inept and unfair effort, draftedin
secret without the consent or involve ment
of Indian people.

6. The bill would violate fundamental
human rights of Indian people. The bill
would violate the high principles
established by the Universal Declaration of
Human Rights and the Helsinki Final Act
to which the United States has ascribed.
This bill would be an embarrassment to the
Congress, to the Administration, anc to the
nation as a whole.

7. The bill will not settle the Incian
claims involved. liistory has shown that
such claims never cie and never c¢im until
they are justly anc honorably resolved.
This bill does not do that.

block PASSAC,E

of Tthis bill

Early reports indicated that the Reagan
Adminstration was going to support the
bill. Just before the bill was to be readin
Congress, Connecticut Governor Wm. A,
O'Neill issued a statement which read, in
part: Meee This legislaton seems
contradicxofy to our state's policy toward
the Indian people." Shortly after that the
Administration suddenly was saying they.
didn't know if they were going to support it
or not. The Office of Management and
Budget, which had originally participated
in the development of the bill, was saying
in mid-February that they have no plans to
approve the monetary provisions of the
bill. Senator hloynihan's office was saying
that the Senator neither supports or

opposes the bill. Administration support
is critical.  Without it, the bill will
probably die in committee.

The sponsors of the bill
problems. They apparently failed to
consult House Interior committee
Chairman Morris K. Udall (D. Ariz.) before
announcing their plans. Udall has said
that he favors settling each claim
individually. A Udall aide has stated that
Representative Udall would probably have
real "recervations" about the bill. (No
punintended.) Senator Moynihan felt that
Mr. Udall's support was critical to passage
of the bill. He made a statement to the
effect that the bill has caused "great
concern” to 2 congressman he declined to
name but who is believed to be ir. Udall,
"without whose cooperation
going to happen."

The bill has problems probatly Fecause
of prompt acton taken by some Inciz-
people and their supporters in the car's
stages of its birth. Chservers in
Washington say that Indian people shoul¢
not be too smug about its hopec for cefear,
however, hecause if the Administration
does another about-face and comes out
strongly in favor of the bill, its chances of
passage will improve dramaticaliy. The
same administration which has cut off food
stamps to many of this countrys needy,
won't have much trouble finding a way to
attack Indian people, and this hill is one
which is certain to appeal to therm in ine
weeks ahead. Vwhatis needed at this ttme iy
an intense lobbying effort to Dlock passare
of this bill. )

have other

nothing s

Address letters to:

Sen. Daniel Patrick Moynihan
and/or

Sen. Alfonso D'Amato

U.S. Senate

Washington, DC 20510

Sen. Strom Thurmond
and/or )
Sen. Ernest F. Hollings
U.S. Senate
Washington, DC 20510

Senate Select Committee
on Indian Affairs
Senate Office Building

Rm. D-1251
Washington, DC 20510

AMr. David Stockman
Office of Management and Budget
Washington, DC 20503

President Ronald Reagan
The White House

¥ ashington, DC 20500
House Committee on lInterior
and Insular Affairs

Rep. Morris Udall )

House of Representnt:ves
Room 1324 Longwort
Washington, DC 20240
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(\ Proprietary to the United Press International 1982
March 19, 1982, Friday, PM cycle
SECTION: Washington News
LENGTH: 3510 words
BYLINE: By DON PHILLIPS
DATELINE: WASHINGTON
KEYWORD: Cherokee

BODY:
The Cherokee Indian nation is no stranger to defeat. Now it has sustained

another one in the House of Representatives.

The original defeat of the Cherokees was in the 19th century when they were
forced from the eastern United States to Oklahoma. The latest defeat came in
their effort to gain the right to go to court to seek compensatian far Oklahoma

land they say was taken from them in this century.

The situation also is a ''catch 22'' for the Cherokees. Although they are
armed with a 1970 Supreme Court ruling that they own the 1land, and although
they ance had a settlement with the Interior Department, they have been left out
in the cold.

The problem is that the Interior Department in the Carter administration
abruptly withdrew the settlement after the statute of limitations had expired on
their right to go to court aon the claim.

The House Thursday defeated 215-174 legislation allowing them to bring
suit.

The vote was the result of an inaccurate ''prairie fire that crossed the
floor of the House that this would open the floodgates to other Indian
claims, '‘' sald sponsor Rep. Mike Synar, D-Okla., who promised to make anather
attempt on the bill this spring.

The second part of the bill -- waiving the statute of limitations for
Indian court claims on 1land taken by the government for railroads early in
the century -- generated the most vocal opposition because oppanents said there
had been no determination of exactly what land was involved or its value.

‘'Suppose it was 30 acres of downtown Tulsa?'' asked Rep. Thomas Kindness,
R-0Ohiao,

The Supreme Court ruled in 1970 that the Cherokees and aother tribes owned 2?4
miles of the Arkansas River in Oklahoma, including the area of the
McClellan-Kerr navigation system, begun in 19446. A $1.3 million study conducted
in 1973, 1974 and 1975 determined that the loss to the Cherokees for sand,
gravel and coal as a result of the project was $8.5 million.

1EwIQ NEYIS L EXIS NEXIS
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Proprietary to the United Press International, March 19, 1982

The Interior Department invited the Cherokees to negotiate a value for the
land, and reached a settlement in 1977, but in 1978 the department abruptly
withdrew the settlement -- after the time limit allowed the Cherokees to bring

suit for the claim had expired.

''The Department of the Interior said, in effect, 'So sorry, we have decided
we are not going to agree with you and now you cannot bring an action because
the statute of limitations has expired,'' said Rep. John Seiberling, D-Ohio.

''"Is this justice?'!’

The Cherokees galned title to the 1land as compensation for the taking af
their land in North Carolina and other eastern states in the 19th century,
which culminated in the infamous ''trail of tears'' in which the entire Cherakee
nation was marched to Oklahoma. Many died along the way.

Seiberling mentioned the ''trail of tears'' in a passionate speech in favar
of the bill, calling the relocation of the Cherokee nation ''one of the mast
atrocious acts in our histary. It is comparable to the famous Bataan death march

that the Japanese inflicted on our soldiers in World War II.''

| =EWIS MEXIS 1 EXIS NEXIS
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Proprietary to the United Préss International 1982
March 18, 1982, Thursday, AM cycle
SECTION: Washington News
LENGTH: 400 words
BYLINE: By DON PHILLIPS
DATELINE: WASHINGTON
KEYWORD: Cherokee

BODY:
The House defeated 1legislation Thursday that would have allowed the
Cherokee Indian nation to bring suit for compensation for 1lands taken by the
U.S. gavernment in Oklahoma.

The 215-174 negative vote was the result of an inaccurate ''prarie fire that
crossed the floor of the House that this would open the floodgates to other
Indian claims, '' said sponsor Rep. Mike Synar, D-Okla.

He promised to make another attempt for the bill this spring. The Reagan
administration opposed the bill, and Republicans pravided most of the '‘no'’
votes.

The Supreme Court ruled in 1970 that the Cherokees and other tribes owned 96
miles of the Arkansas River in Oklahoma, including the area of the
McClellan-Kerr navigation system, begun in 1946.

A $1.3 million study conducted in 1973, 1974 and 1975 determined that the
loss to the Cherokees for sand, gravel and coal as a result of the project was
$8.5 million.

The Interior Department invited the Cherokees to negotiate a value for the
land, and reached a settlement in 1977. But in 1978 the department abruptly
Wwithdrew the settlement -- after the time limit had expired for the Cherokees ta
bring suit far the claim.

''The Department of the Interior said, in effect, 'So saorry, we have decided
we are not going to agree with you and now you cannot bring an action because
the statute of limitations has expired,'' said Rep. John Seiberling, D-Ohio.
''Is this justice?''

The second part of the bill -- waiving the statute of limitatiaons for
Indian court claims on 1land taken by the government for railroads early in
the century -- generated the most vocal opposition because gpponents said there
had been no determination of exactly what 1land was involved or its value.

''Syppose it was 30 acres of downtown Tulsa?'' asked Rep. Thamas Kindness,
R-0Ohio.

The Cherokees gained title to the land as compensation for the taking of
their land in North Carolina and other eastern states in the 19th Century,

1 EWIQS NEYIS I EXIS NEXIS




Services of Mead Data Central
-t

L

PAGE 4
Proprietary to the United Press International, March 18, 1982

which culminated in the infamous ''trail of tears'' in which the entire Cherokee
nation was marched to Oklahoma. Many died along the way.

Seiberling mentioned the '‘'trail of tears'' in an impassioned speech in favar
of the bill, calling it ''one of the most atrociocus acts in our history. It is
comparable to the famous Bataan Death March that the Japanese inflicted on our
soldiers in World War II.

LEXIS NEXIS 1 =EXIS NEXIS
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The Associated Press

The materials in the AP file were compiled by The Associated Press. These
materials may not be republished without the express written consent af The

Assoclated Press.

March 18, 1982, Thursday, PM cycle
SECTION: Washington Dateline
LENGTH: 220 words
HEADLINE: Oklahoma Indian Claims Bill Falls in House
DATELINE: WASHINGTON
KEYWORD: Indian Claims

BODY:
The House today fell short of the vote necessary to pass a bill that would
have allowed three Oklahoma Indian tribes to file certain claims against the
United States.

The vote was 215-174, but the 1legislation was cansidered under a suspension
of the rules that required a two-thirds majority for passage.

The 1legislation would have permitted the Cherokee, Choctaw and Chickasaw
nations to sue the United States for damages arising from construction of the
McClellan-Kerr Arkansas River navigational system and from the laoss of lands
set aside for railroad stations.

It also would have granted jurisdiction in the cases to the U.S5. Court of
Claims or the U.S. District Court for the eastern district of Oklahoma.

The Indian Claims Commission Act of 1946 required pre-1944 Indian
claims to be filed by 1951. The act has been extended several times and the
last extension expires in April.

The House Judiciary Committee, which approved the bill, recommended waiving
the statute of limitations to ensure good faith in negotiations between the
tribes and the government.

The Congressional Budget Office reparted no significant costs to the
government as a direct result of passage. However, the CBO said a successful
claim could cast the United States up to $20 million and that other claims could
follow.

I EXIS NEYIS I EYXIS NEYXIS
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The Associated Press

The materials in the AP file were compiled by The Assaciated Press. These
materials may not be republished without the express written consent af The
Associated Press.

February 10, 1982, Wednesday, PM cycle
SECTION: Washington Dateline
LENGTH: 420 wards
HEADLINE: Congress Raising Storm Flags on Reagan Budget
DATELINE: WASHINGTON
KEYWORD: Congress Roundup

BODY:

The green light that Congress gave President Reagan's econaomic programs last
year is changing to yellow as both Democrats and Republicans react cautiously to
his new budget proposals.

While it's too early to tell whether the president will hit a congressianal
roadblock with his budget for fiscal 1983 _ which starts 7 1/2 months from now _
statements by key senatars and representatives indicate strong resistance to his
proposals.

"I think this issue is bigger than just Democratic and Republican paolicies,"
said Rep. Jamie L. Whitten, D-Miss., chairman of the House Appropriations
Committee.

Treasury Secretary Donald T. Regan, budget director David A. Stockman and
chief White House economist Murray L. Weidenbaum appeared before that panel
Tuesday.

Their efforts to promote Reagan's budget, which features more large cuts in
social programs, another record jump in military spending and the largest
deficits in history, were not well received.

The ranking Republican on the committee, Rep. Silvio 0. Conte of
Massachusetts, complained that Reagan's $757.4 billion in projected spending
¢alls for a large increase in military spending and a deep cut in everything
else when inflation is taken into account.

"I can't agree with the priorities in this budget," said Conte.

In the Senate, meanwhile, GOP leader Howard Baker Jr. told reporters he found
"intriguing" Sen. Ernest Hollings' proposal to freeze 1983 spending on benefit
programs and defense at 1982 levels. The top Democrat on the Budget Committee
alsa proposed scrubbing the 10 percent cut in personal income taxes scheduled
for July, 19383.

An aide to the South Carolina Democrat said preliminary estimates showed that
his proposal would reduce by about half Reagan's projected 1983 deficit of

1EXIS NEXIS 1 EXIS NEXIS
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$91.5 billian.

Deep misglivings about Reagan's budget also were expressed by many of the
"Boll Weevils," the conservative Democrats who supported Reagan's economic
package last year.

In other business:

Undersecretary of Defense Fred Ikle resisted congressional demands to
declare Poland's martial law government in default on part of its $26 billion
debt to the West. He told the Senate Appropriations subcommittee on foreign
operations that the administration instead wants to pressure Poland to
eventually pay up.

The House approved, 320-84, a %5 billion infusion for the Commodity Credit
Corp., a8 government fund backing farm loans. But it rejected an attempt to block
use of that maoney to cover interest owed by Poland to U.S. for food loans.

Three Republicans introduced legislation they say will provide "a fair and
equitable solution to the Indian land claims controversy." But Indian
groups quickly denounced it.

The proposal, which would provide monetary rather than land settlements to
Indian claims, was co-sponsored by Rep. Gary Lee and Sen. Alfonse D'Amato,
both of New York, and Sen. Strom Thurmond of South Carolina.

The House Energy and Commerce subcommittee on investigations voted 11-6 to
cite Interior Secretary James G. Watt for contempt of Congress because he defied
a subpoena for documents relating to Canadian energy policy.

The Senate voted 43-33 to head off a liberal filibuster of 1legislation
which would virtually eliminate busing for school desegregation.

Adm. Hyman G. Rickaver would have a nuclear-powered aircraft carrier named
for him under 1legislation approved by the House Armed Services Committee by
voice vote.

The Bell System operating companies could have a difficult time over the
next 18 months raising money through bond sales because of the government's
antitrust settlement with the parent company, a witness before the House
communications subcommittee said.

LEXIS NEXIS I EYIS NEXIS
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The Assaciated Press

The materials in the AP file were compiled by The Associated Press. These
materials may not be republished without the express written consent af The

Associated Press.
February 9, 1982, Tuesday, AM cycle
SECTION: Washington Dateline
LENGTH: 4640 wards
HEADLINE: Indian  Claims Bill Pushed
BYLINE: By PEGGY ANDERSEN, Associated Press Writer
DATELINE: WASHINGTON
KEYWORD: Indian Claims

BODY:

Three Republicans introduced legislation Tuesday that they say will provide
"a fair and equitable solution to the Indian 1land claims controversy," but
Indian groups quickly denounced it.

The propaosal, which would provide monetary rather than 1land settlements to
Indian claims, was co-sponsored by Rep. Gary Lee and Sen. Alfonse D'Amato,
both of New York, and Sen. Strom Thurmond of South Carolina.

They said in a prepared statement that their bill is designed to address "a
problem of overwhelming propartions in our states, and one which shows every
promise of spreading to additional areas of our Eastern United States.”

While D'Amato said he was unaware "of any Indian group that backs it aor that
particularly opposes it," Indian groups were quick to challenge the proposal.

The Indian Law Resource Center called it a "threat to Indian land
claims and to Indian legal rights in general. ... It is vigorously opposed
by all supporters of Indian rights."

The lawmakers said the 1legislation favored neither “"Indian ar non-Indian.
The single ... segment of our population which is to be protected ... is the
current, innaocent praperty owner."“

New York‘s(fg;gg§9 are suing to regg;gr 464,000 acres, and D'Amato said
Indian claims "cloud the title" To almost 9 million acres in New York. South
Carolina's ataubgg}seek thelggéggn of 144,000 acres.
Lee said representatives of other Eastern states currently subject to

Indian claims _ such as Louisiana, Virginia and Massachusetts _ may amend
the legislation to include their states.

Under the bill, 1land claims in New York and South Carolina would be

resolved by the Interior secretary and-or the U.S. Court of Claims _ which
handles monetary claims against the United States _ rather than the federal

TEXIS NEXIS L EXIS NEXIS
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court system. The court's rulings could be appealed to the U.S. Supreme Court.
The proposal would provide for monetary settlements only, based on the value
of the land at the time of the original transfer, plus interest from the date
of transfer. Interest since 1790 would be 5 percent; before 1790, 2 percent.
The Indian Law Research Center said that “"desplite the fact that the Indian
land rights would be taken today, this extinguishment bill would offer damages
based ... on the far lower value of the 1land when taken."

Asked whether the Reagan administration supports the measure, D'Amato said
the "legal technicalities are being warked out."

Efforts to contact Interior Department officials were fruitless.
Asked if the the sponsars had consulted with any Indian groups, D'Amato said

they had talked with Interior Department officials. A Thurmond aide said a copy
of the measure had been sent to the Catawbas, who had not yet responded.

1 =ZWIS NEXIS I =i NEvICe




THE WHITE HOUSE
WASHINGTON

CABINET AFFAIRS STAFFING MEMORANDUM

Wednesday
DATE: April 9, 1982 NUMBER: __044435CA DUEBY:April 14, 1982

SUBIJECT: Ancient Indian Land Claims Settlement Act of 1982

ACTION FYI ACTION FYI
ALL CABINET MEMBERS O O Baker 0 O
Vice President O O Deaver o O
State O O Clark V |
Treasury O O rw.
S O o Il_)larlnall (For WH Staffing) m/ 0O
Attorney General O O arper =
Klteriolr O O Jenkins O O
griculture a O
Commerce | O Gray - -
Labor a O O g
HHS | O O O
Transportation O O
Energy ] O O g
Education O E.l/r | m|
Counsellor g/ O o
OMB (original incoming) a
CIA a Lttt ee e ense s eese e eensesese e
UN O O
USTR a 0 CCCT/Kass O m|
............................................................................................... CCEA/Porter O O
CEA O O CCFA/Boggs O O
SE%P a . CCHR/Carleson 0 |
= B |=ecLp/Uhlmann C _gé O
O O CCNRE/Boggs O O
REMARKS:

Attached is a copy of the report from the Department of Justice on
H.R.5494 and S.2084, identical versions of a bill entitled the
"Ancient Indian Land Claims Settlement Act of 1982."

This report was developed at our request as part of a review of
pending legislation on Ancient Indian Land Claims.

Please review and provide any views you may have. Any policy
differences that remain unresolved should be discussed in the

Cabinet Councyegal Policy.
RETURN TO: Craig L. Fuller O Becky Norton Duniop

Assistant to the President Director, Office of
for Cabinet Affairs Cabinet Affairs
456-2823 456-2800




; . U. S. Department of Justice
% Office of Legislative Affairs

Washington, D.C. 20530

APR U 3 1982

Office of the Assistant Attorney General

Honorable David A. Stockman
Director

Office of Management and Budget
Washington, D. C. 20530

Dear Mr. Stockman:

This responds to your request for the comments of the De-
partment of Justice on H.R. 5494 and S. 2084, identical versions
of a bill entitled the "Ancient Indian Land Claims Settlement
Act of 1982." The Department of Justice supports the purposes
behind the bill -- to achieve a legislative solution to complex,
costly and damaging litigation -- and has concluded that the
contemplated method of resolving the dispute would probably be
constitutional. The Department strongly recommends, however,
consultation and negotiation with the parties affected in
order to attain the most beneficial and acceptable solution.

I. The Bill

This bill would extinguish claims by various Indian
tribes to lands and natural resources in New York and South
Carolina which were transferred by the Tribes to States or
non-Indians without the congressional ratification required
by the Indian Non-Intercourse Act, 25 U.S.C. § 177. 1/ The
bill would retroactively ratify any pre-1912 transfer of
land or natural resources by Indian tribes 2/ and would
extinguish any claim for trespass or mesne profits based on
allegedly invalid transfers. The Secretary of the Interior
(Secretary) would be authorized to enter settlement agreements
with the tribes. The tribes would also be provided with an
action against the United States in the Court of Claims for
the difference between the fair market value of the land or
natural resources at the time of the transfer and the compensation

1/ The Non-Intercourse Act renders null and void any transfer of
Interests in land from Indian tribes to non-Indians, regardless
of the amount of compensation received, unless Congress has
ratified the conveyance. See text accompanying note 12, infra.

2/ The bill does not explain why transfers occurring in 1912
and thereafter are excluded.



actually received. The award would be increased by simple
interest, from the date of the original transfer, computed
at 2% for aboriginal title and 5% for recognized title. 3/

II. Policy Considerations

Although we agree with the basic concept of this bill,
we have certain reservations which we regard as basic to our
support of its concept. We are most concerned with the fact
that the bill attempts to settle these claims without prior
consultation and negotiation with the affected parties,
including the private landowners, the States, and the Indian
tribes. We also have a number of more specific concerns
which we shall enumerate below.

A. Desirability of Consultation and Negotiation

We strongly endorse the concept of a legislative settlement
of these disputes. A legislative solution is far preferable to
burdensome, protracted, and perhaps ultimately inconclusive
litigation. 4/ The magnitude of these claims is evident given
their size, the number of persons owning property in the disputed
areas, the nature of the legal issues involved, and the
nearly two hundred years that have intervened, in some cases,
since the original land transfers, It was estimated that
litigation of the comparable dispute in the State of Maine
which was settled not long ago through legislation would
have taken between 5 and 15 years. 5/ During the litigation,
title to land in the entire claim area would be clouded, the
sale of municipal bonds would be hampered, and property
would be difficult to alienate.

3/ "Aboriginal title" refers to the Indian right of occupancy
of their aboriginal homelands. "Recognized title" refers to
lands guaranteed to the tribes by treaties, statutes, or

other action by the non-Indian sovereign.

4/ In a 1977 memorandum, the Justice Department described
Titigation over Indian land claims in Maine as "potentially

the most complex litigation ever brought in the federal

courts with social costs and economic impacts without precedent
and incredible litigation costs to all parties." See H.

Rep. No. 1353, 96th Cong., 24 Sess. 13-14 (1980) (report on
Maine legislation).

5/ 1d. at 14.



Moreover, there are compelling equities in favor of the
private owners of land who have unexpectedly been subjected
to these claims. It seems grossly unfair that these owners,
who are innocent of any wrongdoing towards the Indians, should
be forced to bear the expense of litigation or the loss in
property value due to the sudden development of a cloud in
their titles. On the other hand, while we are not in a position
to evaluate the validity of specific claims which we have not
examined, we are not unmindful of equities which would be
cited on behalf of those Indians who claim that their ancestors
were forced or tricked into alienating their homelands at
unconscionably low compensation. The bill seeks to respond
to such claims through the compensation remedy in the Court
of Claims. The basic purposes of the bill -- avoiding
potentially devastating litigation costs, removing private
landowners from the dispute, and providing fair compensation
for the Indian tribes -- therefore seem sound.

However, we urge that serious thought be given to additional
consultation and negotiation by the Administration and the
sponsors of this proposed legislation with all affected
parties, particularly the Indian tribes. Legislation enacted
in recent years to resolve Indian land claims has usually
been the result of careful, deliberate, and comprehensive
negotiations with the affected parties. Typically, a negotiated
settlement is reached which is then embodied in legislation.

This was the history of the statutes which settled the Rhode
Island and Maine land claims. 6/

In the Maine case, for example, President Carter appointed
retired Georgia Supreme Court Justice William Gunter to study the
case. A working group consisting of the Associate Director
of the Office of Management and Budget, the Solicitor of the
Department of the Interior, and a private attorney was then ap-
pointed to develop a settlement plan. This group negotiated with
both the Indian tribes and with the State of Maine, finally
arriving at a settlement agreement in 1980. The agreement was
approved by the tribes, was ratified by the State of Maine,
and was approved by the United States in the Maine Indian Claims
Settlement Act of 1980. 7/

6/ Maine Indian Claims Settlement Act of 1980, Pub. L. No.
96-420, 94 Stat. 785; Rhode Island Indian Claims Settlement Act,
Pub. L. No. 95-395, 92 Stat. 813 (1978).

7/ See generally, H.R. Rep. No. 1353, 96th Cong., 2d Sess. 13
(1980). The cost to the United States of this settlement was
$81.5 million.




The practice of coordinated negotiation as a part of a
legislative solution has continued in the 97th Congress. On
February 11, 1982, Senator DeConcini, for himself and Senator
Goldwater, introduced S. 2114, the "Southern Arizona Water
Rights Settlement Act of 1982." 1In introducing this legislation,
which would settle Papago Indian water rights claims in
portions of the Papago Indian reservation in Arizona, Senator
DeConcini stated:

"[Tlhrough years of determined effort by a small but
intelligent and patient group of individuals, we be-
lieve we now have legislation which will avoid the

many years of expensive, time-consuming and debilitating
litigation that at one time seemed inevitable. This
proposal has been hammered out word by word, line by
line, by the Pima County Water Resources Coordinating
Committee. The committee is comprised of individuals
representing the interests of the Papago Tribe, the
City of Tucson, Pima County, the agriculture industries,
the mining industries, the individual landowners and

the federal government." 8/

The proposed legislation does not appear to have had the
benefit of consultation with the affected groups. We believe
this process is highly desirable for several reasons. First,
elementary principles of fairness suggest that the Indian
tribes, as well as other affected groups, be given an opportunity
to participate in the development of legislation which affects
their interests. Without such a process of consultation, the
bill may unjustifiably be perceived as having a bias against
the Indian tribes.

Second, without the support or understanding of the
Indian tribes, it will be more difficult for the bill to
achieve its intended purposes. If the tribes believe that their
interests are not adequately served by this bill, they are
certain to challenge its constitutionality in litigation.
Such litigation would impose additional and unwanted burdens
on all concerned.

8/ 128 Cong. Rec. S 862 (daily ed. Feb. 11, 1982). The bill has
passed the House and is now awaiting Senate action. 1Its sponsors
believe that it could become a model for future Indian claims
settlements. See "Parties to Water Dispute in Arizona Find
Solution that Could be Model," Washington Post, March 30, 1982,
P. A8. Although the Administration has opposed this bill, its
opposition was based primarily on budgetary considerations and
was not premised on any opposition to the process by which the
bill was developed.




Moreover, a process of consultation and negotiation may
result in settlements of specific claims that do not involve
the need for a compensation remedy in the Court of Claims.
Litigation under the bill's compensation provisions could
be quite complex and time-consuming. The issue of aboriginal
title, for example, would require the tribes to demonstrate
that, at the time of the transfer to non-Indians, their use,
occupancy, and possession of the lands in question was (1)
exclusive of other tribes; (2) longstanding; and (3) not
voluntarily abandoned. See Clinton & Hotopp, Judicial Enforcement

of the Federal Restraints on Alienation of Indian Land: The
Origins of the Eastern Land Claims, 31 Maine L. Rev. 17,

70-71 (1979). The Court of Claims would be required to make
determinations regarding facts that existed before this

Nation was founded. Archeologists, historians, ethnologists
and other expert witnesses would probably be brought forward
by parties on both sides of the lawsuit. Moreover, Indian
claimants would potentially conflict with one another with
respect to the boundaries of their aboriginal title. Proof

of facts on the other legal issues would be only slightly

less complex. The Court of Claims would be asked to determine,
for example: (1) whether the federal government recognized
Indian title to specific lands, and, if so, what the boundaries
of those lands were; (2) what was the fair market value of

the property at the time of transfer; and (3) what were the
terms of the agreement between the Indian tribe and the
transferee.

Third, a process of consultation and negotiation would
provide greater information about the claims involved. The
factual issues in Indian land claims tend to be site-specific
and may or may not be susceptible to resolution through com-
prehensive legislation. Moreover, a consultation process
would assist the Administration in estimating the magnitude
of its potential liability under a legislative settlement.

As we note below, for example, there are serious questions
about the scope of the potential United States liability on the
aboriginal title claims. In light of current budgetary con-
straints, it seems desirable not to commit the United States to
a financial obligation of uncertain but potentially significant
dimension without careful thought and without first achieving
the most accurate possible quantification of the government's
potential liability.

The Justice Department therefore recommends that a serious
effort at consultation, negotiation, compromise and settlement
be undertaken as a part of the Administration's determination
relative to the support of this legislative solution to
these claims. While it may be asserted that such an effort
will require the expenditure of public and private resources
and may delay somewhat the solution to the problem the bill
addresses, we believe that this process will yield a more
expeditious, satisfactory, effective and permanent resolution.

- B -



B. Comments on Specific Sections of the Bill

1. Congressional Findings and Declarations of Policy.
The congressional findings and declarations of policy
contained in the bill may be improved in ways which will aid
in establishing that the bill is not motivated by antipathy
towards Indians. We suggest that some additional attention be
given to revising the statement of the basis and purpose of
the bill -- i.e., that the Non-Intercourse Act provided that
transfers without congressional approval were invalid; that
subsequent congressional approval is entirely permissible
and comports fully with the purpose of the Act; that many
transfers have taken place without awareness by the sellers
or buyers that congressional approval was necessary; that
transfers may have taken place generations ago in good faith
at prices properly negotiated by both buyer and seller; that
the absence of congressional approval does not mean that the
terms of the transactions were not fair and reasonable to all
the parties affected; that congressional ratification is
necessary to remove a cloud on title to the property; that
to the extent that full and fair market value was not received
at the time, the sellers have long ago died; and that this
bill provides a means of recovery of the imbalance, but
precludes immense windfalls to descendents of sellers who in
many cases received fair and adequate compensation for their
lands.

2. Recovery for Aboriginal Title. There is some basis
for concern regarding the provision authorizing recovery
. against the United States for the loss of aboriginal title,
with simple interest computed at 2% per annum running from
the date of the original transfer. The scope of the United
States' potential liability under this provision is uncertain,
but is potentially quite large. Without more facts -- which
negotiations, consultation and congressional hearings can
provide -- the exposure of the United States under this bill
is difficult to quantify. Theoretically, all the land once
held by aboriginal title in New York and South Carolina
could be the subject of litigation. Although the evidentiary
problems associated with proving (or disproving) valid aboriginal
title are far more complex than is the case with recognized
title, there would still be considerable incentive even at
2% interest to develop expansive claims. The litigation
burden and the potential liability on the United States
cannot be estimated at this time but the possibility of
long-term, complex lawsuits leading to substantial liability
cannot be discounted. It should also be emphasized that
this bill, if enacted, may become an irresistible legislative
precedent since there is little justification for providing
a judicial remedy to Indians in two states and denying it to
all others.,




In addition, a number of unresolved questions may arise
if transfers of land, held by aboriginal title, are retroactively
validated. Since the thirteen original states have con51stently
claimed a fee simple title to the land held by aboriginal
title, a validation of a purported transfer of such land by
an Indian tribe creates the potential for a title dispute
between the state (or its successor in interest) and the
transferee (or his successor in interest). Such disputes
would presumably be contrary to a basic purpose of the bill,
namely to terminate the potential for litigation involving
clouded titles resulting from alleged violation of the Trade
and Intercourse Act. This concern underscores the advisability
of including the affected states in the negotiation process
associated with developing this legislation with ultimate ap-
proval by the state legislatures along with congressional
approval.

Another unresolved question concerns the applicability
of the bill to land held by aboriginal title and relinquished
(voluntarily or otherwise) to settlers., The definition
of "transfer" in § 3(f) includes "any event or events that
resulted in a change of possession or control of land or
natural resources". However § 6(b) precludes recovery if
the United States can prove that the Trade and Intercourse
Act "was not applicable to such transfer . . . ." Since the
Trade and Intercourse Act applies only to sales of land,
there appears to be an internal contradiction as to the bill's
purpose and effect.

3. Authority to Represent Tribal Interest. Another
potential problem concerns the authority of the leaders of
an Indian tribe or band to negotiate a settlement on behalf
of its members. Not all tribes or bands possess a recognized
government structure. Even those that do may suffer from
severe political or other divisions which prevent any faction
from exercising authority on behalf of the tribe as a whole.
Consequently, the problem that the Secretary would face in
settling claims is two-fold: first, whether those Indians
presenting a claim actually possess authority to negotiate
and, second, whether the land in question is claimed by
rival bands within a tribe. While there is no perfect solution
to this difficulty, it should be dealt with in a way that
minimizes the potential for litigation on these questions.
One possible approach would be to confer on the Secretary
plenary and non-reviewable authority to determine for the
purposes of settlement negotiations which tribal entity was
empowered to represent the tribe's interests. Although the
Secretary has such authority in other contexts, it may be
preferable for this legislation specifically to confer this
power in order to avoid any confusion or delay.




It would also appear, given the complexity of the factual
questions involved, that the 180 day time limits in which
the tribe must submit a claim to the Secretary (§ 5(b)) and
in which the Secretary must determine the validity of claim
and the amount of the award (§ 5(c)(l)) are too brief,

4. Final Judgments Under Indian Claims Commission Act.
In order to avoid any possibility of relitigation of claims
that have been previously resolved, it may be desirable to
add a clause at the conclusion of § 6(a). Following the
word "Act" this new language could read: "or with respect
to which a final judgment has been entered pursuant to the
Indian Claims Commission Act, 25 U.S.C. 70(2) et seq." Similarly,
the Secretary could be precluded from determining monetary
compensation involving claims that have been resolved pursuant
to that Act.

5. Taxes. Under § 5(e), land acquired by tribes in
lieu of monetary compensation would be subject to state and
local taxes and would not be held in trust for the tribes by
the United States. It is worth mentioning that if a tribe
had acquired land through litigation or retained ownership,
the land would be held in trust and would not be taxable.
Furthermore, tribal ownership of land in fee simple would
represent a departure from the traditional policy of preventing
any possibility of selling or forfeiting Indian property.

6. Definitions. Section 3(a) of the bill incorporates
the traditional definition of an Indian tribe. However, it
would preclude claims by tribes which no longer inhabit a
particular "territory" even though the loss of the land may
have resulted from a violation of the Trade and Intercourse
Act. This oversight could be corrected by adding the words
"at any time" after "inhabiting.”

As indicated above, the definition of "transfer" in
§ 3(f) encompasses more than sales or other conveyances;
it includes voluntary and involuntary relinquishment of
possession. The scope of the definition is too broad if the
cause of action against the United States is predicated on a
violation of the Trade and Intercourse Act. That Act only
prohibits sales without the consent of the United States.
Consequently, either the definition of transfer should be
limited to sales or the cause of action should be expanded.
While that choice is essentially a policy judgment, it should
be pointed out that the potential liability of the United
States may be smaller if the cause of action is limited to
violations of the Trade and Intercourse Act.



III. Constitutionality

This bill is likely to be challenged on at least three
constitutional theories: (A) it effects a taking of property
without just compensation, in violation of the Fifth Amendment;
(B) its limitation on the time period and fora available for
constitutional challenges violates the Due Process Clause;
and (C) it violates the trust obligation owed by the federal
government to Indian tribes. We conclude, first, that the
bill does not generally effect a taking of Indian property
without just compensation. Second, we believe that the bill
would be sustained against attack under the Due Process
Clause. Finally, we conclude that the bill would not represent
a violation of any trust obligation owed by the Federal
Government to the Indian tribes.

A. Fifth Amendment Takings Clause

This bill may well be challenged on the ground that it
effects a taking of Indian property without the payment of just
compensation required by the Takings Clause of the Fifth Amend-
ment. As noted, the bill would extinguish (1) Indian title
to the disputed lands or natural resources; and (2) claims
for trespass or mesne profits for use or occupancy of lands
allegedly held in Indian title and wrongfully possessed by
non-Indians. We discuss these claims separately because
the Fifth Amendment analysis is somewhat different in the
two cases.

1. Extinguishment of Indian Title

a. Aboriginal Title. ©Under prevailing doctrine, Congress
has plenary authority to extinguish aboriginal title with or
without the consent of the tribes. 9/ Moreover, it is estab-
lished that the Indian right of occupancy created by aboriginal
title is not a vested property right protected by the Fifth
Amendment. E.g., Tee-Hit-Ton Indians v. United States, 348
U.S. 272 (1955); United States v. Alcea Band of Tillamooks,

341 U.S. 48 (1951). Thus, Congress can constitutionally extin-
guish any claims based on aboriginal title without the necessity
of paying just compensation.

b. Recognized Title. The situation with respect to recognized
title is more complex. Congress undoubtedly has power to extin-
guish recognized title as an incident of its plenary authority

9/ See Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955).
Cf. United States v. Wheeler, 435 U.S. 313, 319 (1978); Rosebud

Sioux Tribe v. Kniep, 430 U.S. 584 (1977); Lone Wolf v. Hitchcock,
187 U.S. 553 (1903).




to legislate with respect to the Indian tribes. 10/ However,
recognized Indian title is a property right protected by the
Fifth Amendment's Takings Clause. 11/ Thus, while the Federal
Government may extinguish recognized title, it is generally
under an obligation to compensate the tribe for the value of
the title extinguished.

This bill, however, does not explicitly extinguish
recognized title. 1Indeed, § 4(b) of the bill extinguishes
only aboriginal title, thereby creating a negative inference
that recognized title is not extinguished. 1Instead of extin-
guishing recognized title, § 4(a) of the bill retroactively
ratifies all transfers of Indian lands within the subject
states, including transfers of recognized title. 1If this
ratification is within the power of Congress and does not
extinguish recognized title or other vested property rights,
payment of compensation should not be required.

In assessing whether compensation is constitutionally re-
quired when Congress retroactively ratifies transfers of
recognized title, it is necessary to examine the theory under
which the Indian tribe claims that it has retained recognized
title despite the transfer of the lands or natural resources
to non-Indians. The primary basis for these Indian claims is
the Non-Intercourse Act, 25 U.S.C. § 177. However, the bill
would also ratify transfers in alleged violation of other
provisions of law, including "other laws of the United States,
the United States Constitution, the Articles of Confederation,
or ancient treaties."™ (§ 2(a)(l)). It is impossible to
analyze all of the potential legal theories upon which the
tribes may base their claimed retention of recognized title,
particularly since existing complaints may be amended and
new claims may be filed after the effective date of this
bill., We are able to discuss briefly, however, a number of
the most likely legal theories.

(i) Non-Intercourse Act. The Trade and Intercourse Act of
1790, 1 Stat. 137, contained a provision that land transfers
by Indian tribes to non-Indians were of no force and effect
unless ratified by Congress. That provision was amended
several times; the current version, enacted in 1834, provides:

Lg/ See note 9, supra.

14/ See Tee-Hit-Ton Indians v. United States, 348 U.S. 272
(1955) (when Congress abrogates a treaty and thereby divests

Indian property rights, Fifth Amendment requires payment of

just compensation).
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"No purchase, grant, lease, or other conveyance of
lands, or of any title or claim thereto, from any
Indian nation or tribe of Indians, shall be of any
validity in law or equity, unless the same shall be
made by treaty or convention entered into pursuant
to the Constitution."”

25 U.S.C. § 177. Although the Act refers only to ratification
by "treaty or convention," it is well established that federal
approval of tribal land transfers can be evidenced by any clear
and affirmative act of Congress, including enactment of a
statute. 12/

The rights guaranteed by the Non-Intercourse Act are ex-
plicitly conditioned on the possibility that they will be
eliminated through subsequent congressional ratification.

In fact, the "rights" created under the Act amount to nothing
more than the right to invalidate a transaction in the absence
of congressional approval. A clear and affirmative ratification
by Congress fulfills the condition. Although the transfers

at issue took place many years ago, we see no reason to conclude
that the passage of time has impeded Congress' power to approve
these transactions. Accordingly, we believe that congressional
ratification of transfers in violation of the Non-Intercourse
Act would not amount to a "taking" requiring just compensation
under the Fifth Amendment.

(ii) Articles of Confederation and Proclamation of 1783.
It appears that claims to recognized title in New York and South
Carolina may also be based in part on Article IX of the Articles
of Confederation, which provided in pertinent part:

"The United States in Congress assembled shall . . .
have the sole and exclusive right and power of . . .
regulating the trade and managing all affairs with
the Indians, not members of any of the States, pro-
vided that the legislative right of any State with-
in its own limits be not infringed or violated."

Pursuant to Article IX, Congress issued a proclamation on
September 22, 1783, which declared:

"[T]he United States in Congress assembled . . . do
hereby prohibit and forbid all persons from making
settlements on lands inhabited or claimed by Indians,

12/ See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903).
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without the limits or jurisdiction of any particular
State, and from purchasing or receiving any gift or
cession of such lands or claims without the express
authority and directions of the United States in
Congress assembled.

And it is moreover declared, that every such
purchase or settlement, gift or cession, not having
the authority aforesaid, is null and void, and that
no right or title will accrue in consequence of any such
purchase, gift, cession or settlement." 13/

In our view, these provisions have, at most, a legal effect
similar to that of the Non-Intercourse Act, i.e., they invalidate
any transfer without congressional authorization, but provide
that Congress at any time can ratify the transfer and therefore
eliminate the Indian claim. Hence, it would appear that
Congress may, without paying compensation, ratify transfers
of recognized title which were allegedly in violation of the
Articles of Confederation or the Proclamation of 1783.

(iii) "Taking" by States. 1Indian tribes may also assert
claims based on the allegation that a state in effect condemned
their lands or natural resources held in recognized title by
forcing the tribes to transfer these properties against
their will. Such a claim would give rise to a claim for
compensation under the Fourteenth Amendment insofar as the
compensation paid to the tribes by the State fell short of
the fair market value of the property at the time of transfer.
This claim for compensation, unlike the claims based on the
Articles of Confederation, the Proclamation of 1783, or the
Non-Intercourse Act, is not inherently conditioned on the
possibility that whatever rights are created may be eliminated
through congressional action. Hence, there appears to be a
reasonable argument that Congress cannot deprive Indian
tribes of their claims against states for just compensation
based on alleged takings of recognized title, unless Congress
itself provides the tribes with just compensation for the
loss of their claims. However, we note that these claims would
apply only to transfers that took place after the ratification
of the Fourteenth Amendment, and that they may also be barred by
statutes of limitations. Accordingly, it is unlikely that these
claims will be a significant factor in the pending litigation.

2. Claims for Trespass Damages or Mesne Profits. This
bill would also extinguish Indian claims for trespass damages
or mesne profits based on alleged wrongful use or occupancy

13/ 25 Journal of the Continental Congress 602 (1783).
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of Indian lands or natural resources after the date of any
allegedly invalid transfer of recognized or aboriginal title

(§ 4(c)). 14/ We believe that some such claims might be held

to represent vested property rights which Congress cannot extin-
guish without payment of just compensation. Claims for trespass
damages or mesne profits may well be a property interest pro-
tected by the Takings Clause. Cf. Cincinnati v. Louisville &
Nashville R.R., 223 U.S. 390 (1912) (compensation required for
condemnation of contractual claims and other choses in action).
The fact that Congress can prospectively extinguish Indian title
does not appear sufficient to justify the uncompensated elimina-
tion of claims that arose before title was extinguished. Thus,
with respect to claims based on legal theories other than the
Non-Intercourse Act, the Takings Clause question appears substan-
tial. To the extent such claims may exist, we, of course, are
not in a position to evaluate their quantity, their value, or
other defenses which may exist. With respect to claims based on
the Non-Intercourse Act, however, it is not certain whether the
congressional ratification validates the original transfer as of
the date it occurred, so that any possession of lands or natural
resources by the transferee or his successors in interest is
retroactively made rightful as against the Indian claimant.

3. Payment of Compensation. The preceding analysis
concluded that just compensation may be constitutionally required
for some of the claims extinguished by this bill. The bill does
provide for a cause of action in the Court of Claims in which
tribes can recover compensation from the United States for the
loss of their claims. Unless this compensation is "just," how-
ever, the courts might well hold the United States liable for the
difference tetween the amount of just compensation and the com-
pensation authorized by this bill.

We are unable to judge whether the measure of compensation
provided in the Court of Claims -- the difference between the
fair market value at the time of transfer and the compensation
actually received, with simple interest computed at 2% for
aboriginal title and 5% for recognized title -- is adequate
to satisfy the requirements of the Fifth Amendment. We would
note that the bill's compensation provision is arguably both
overinclusive and underinclusive. It compensates more than is
required by the Fifth Amendment insofar as it provides any com-
pensation for the loss of aboriginal title. It may well
compensate less than required by the Fifth Amendment insofar

14/ These claims would arise under state law and would have
validity only insofar as they are not barred by state statutes
of limitations.



as it fails to provide any compensation for the extinguishment
of claims based on trespass damages or mesne profits. The
bill's provision for compensation and interest for the loss
of recognized title might or might not be held sufficient to
satisfy Fifth Amendment requirements. It is thus impossible
to assess in advance of any particular litigation whether
the bill's compensation scheme would be adequate to satisfy
Fifth Amendment requirements. If it were not adequate in a
given case, a court might well award compensation above

that provided in the bill in an amount sufficient to satisfy
the Takings Clause.

B. Due Process Clause

Section 9(a) of the bill provides that, notwithstanding
any other provision of law, "any action to contest the consti-
tutionality or validity of this Act shall be barred unless the
action is brought in the federal district court for the district
in which the land or natural resources that are the subject of
the Indian claim are located within 180 days of the date of
enactment of this Act." Objection could be raised to this
section on the ground that its limitation on judicial review
of constitutional claims violates the Due Process Clause of
the Fifth Amendment.

There is some precedent supporting the view that § 9(a)
would be sustained against a due process challenge. The Supreme
Court has never questioned that, because of the strong public
interest in finality, a reasonable statute of limitations could
be imposed even on constitutional claims. Although 180 days
is considerably shorter than most limitations periods, it seems
a reasonable period in light of the fact that the Indian
claimants can be expected to have full notice of the bill's
consideration and enactment and need only file a protective claim
in the appropriate federal court within the 180 day period.

Nor do we have reason to doubt that persons wishing to challenge
the bill's validity will have an adequate opportunity to be heard
in the district court proceeding.

The provision for bifurcating the litigation, with the con-
stitutional challenge taking place in the federal district
court and the compensation suit being brought in the Court of
Claims, finds support in Yakus v. United States, 321 U.S. 414
(1944). That case upheld, under the Due Process Clause, pro-
visions of the Emergency Price Control Act of 1942 which re-
quired that challenge to certain administrative regulations be
brought before the agency with appeal to a special federal court,
and which further provided that the invalidity of the regulations
could not be raised as a defense in criminal prosecutions
in federal district court. The Court stated:
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"[W]e are pointed to no principle of law or provision
of the Constitution which precludes Congress from
making criminal the violation of an administrative
regulation, by one who has failed to avail himself

of an adequate separate procedure for the adjudication
of its validity, or which precludes the practice, in
many ways desirable, of splitting the trial for vio-
lations of an administrative regulation by committing
the determination of the issue of its validity to the
agency which created it, and the issue of violation
to a court which is given jurisdiction to punish
violations. Such a requirement presents no novel
constitutional issue."

1d. at 444.

Accordingly, we believe that § 9(a) is probably constitutional
insofar as it limits the time period and the fora in which
facial challenges to the bill may be brought. :

C. Trust Responsibility

It is commonly said that the Federal Government owes a
trust responsibility to Indian tribes. The origins of this
maxim are found in Chief Justice Marshall's opinion in Cherokee
Nation v. Georgia, 30 U.S. (5 Pet.) 1, 16 (1830), in which
the Court held that the Cherokee Nation was not a foreign
state for purposes of the Supreme Court's original jurisdiction.
Instead, the Chief Justice characterized the Indian tribes
as "domestic dependent nations" which "look to our government
for protection; rely upon its kindness and its power; appeal
to it for relief for their wants; and address the President
as their great father." 1Id. 1In his view, this relationship
of Indian tribes to the United States "resembles that of a
ward to his guardian." 1Id.

The notion that the Federal Government acts in a sense
as trustee for the Indian tribes has become ingrained in the
structure of federal Indian law. Early intimations of it are
an unstated premise of the Indian Non-Intercourse Act of
1790, the primary subject of this bill. It has been relied
on by the Supreme Court in sustaining exercises of congressional
power over Indians that probably would have been struck down
if exercised with respect to other classes of persons. See
Washington v. Yakima Indian Nation, 439 U.S. 463, 501 (1979);
Morton v. Mancari, 417 U.S. 535 (1974) (minimal equal protection
scrutiny of racial preference for Indians); United States v.
Kagama, 118 U.S. 375, 383-84 (1886)(trust responsibility
provides independent constitutional authority for federal
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actions involving Indians). The trust responsibility concept
also underlies the various principles of statutory and treaty
interpretation that require ambiguous enactments to be read
favorably to Indian litigants. See, e.g., Washington v.
Fishing vessel Association, 443 U.S. 658, 676 (1979); Bryan
v. Itasca County, 426 U.S. 373, 392 (1976).

It might well be argued by spokesmen for Indian groups
that any proposed legislation which does not deal "fairly
and honorably" with the Indian tribes would be unconstitutional
because it breached the trust duties owed to Indians by
Congress. However, setting aside the issue of the "fairness"
of the legislation to the Indians, it probably would not be
invalidated as a violation of the trust obligation. It has
long been established that Congress has plenary power to
constrict or terminate the Nation's guardianship over the
Indians. United States v. Nice, 241 U.S. 591, 598 (1916);
United States v. Sandoval, 231 U.S. 28, 46 (1913). Thus,
the underlying responsibility of the United States Government
"is essentially a moral obligation, without justiciable
standards for its enforcement." Chambers, Judicial Enforcement

of the Federal Trust Responsibility to Indians, 27 Stan. L.
Rev. 1213, 1227 (1975). There 1is, in short, no constitutional
provision which establishes the guardian-ward relationship

or which creates the trust responsibility. Those relationships
are strictly a matter for Congress to create or assume, and

the terms, conditions, and expiration of those relationships
are matters solely within the jurisdiction of Congress.

Moreover, the trust responsibility does not limit
the Administration's ability to support legislation involving
Indians which it believes to be in the public interest. As
Attorney General Bell stated in 1979 in a letter outlining
his views of the trust responsibility:

"the President's duty faithfully to execute existing
law does not preclude him from recommending legis-
lative changes [affecting Indians] in fulfillment of
his constitutional duty to propose to the Congress
measures he believes necessary and expedient. These
measures may -- indeed must -- be framed with the
interest of the Nation as a whole in mind. In so doing
the President has the constitutional authority to call
on [cabinet officials] for [their] views on legislation
to change existing law notwithstanding the duty to
execute that law as it now stands."
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Accordingly, we do not believe that this bill itself, or
actions by the Administration supporting this or similar
legislation, would be held to violate any constitutionally-
based trust obligation to the Indian tribes.

Si ely,

Robert A. McConnell
Assistant Attorney General
Office of Legislative Affairs
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U. S. Department of Justice
Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

P

APR 3 1982

Honorable David A. Stockman
Director

Office of Management and Budget
Washington, D. C. 20530

Dear Mr. Stockman:

This responds to your request for the comments of the De-
partment of Justice on H.R. 5494 and S. 2084, identical versions
of a bill entitled the "Ancient Indian Land Claims Settlement
Act of 1982." The Department of Justice supports the purposes
behind the bill -- to achieve a legislative solution to complex,
costly and damaging litigation -- and has concluded that the
contemplated method of resolving the dispute would probably be
constitutional. The Department strongly recommends, however,
consultation and negotiation with the parties affected in
order to attain the most beneficial and acceptable solution.

I. The Bill

This bill would extinguish claims by various Indian
tribes to lands and natural resources in New York and South
Carolina which were transferred by the Tribes to States or
non-Indians without the congressional ratification required
by the Indian Non-Intercourse Act, 25 U.S.C. § 177. 1/ The
bill would retroactively ratify any pre-1912 transfer of
land or natural resources by Indian tribes 2/ and would
extinguish any claim for trespass or mesne profits based on
allegedly invalid transfers. The Secretary of the Interior
(Secretary) would be authorized to enter settlement agreements
with the tribes. The tribes would also be provided with an
action against the United States in the Court of Claims for
the difference between the fair market value of the land or
natural resources at the time of the transfer and the compensation

1/ The Non-Intercourse Act renders null and void any transfer of
interests in land from Indian tribes to non-Indians, regardless
of the amount of compensation received, unless Congress has
ratified the conveyance. See text accompanying note 12, infra.

2/ The bill does not explain why transfers occurring in 1912
and thereafter are excluded.



actually received. The award would be increased by simple
interest, from the date of the original transfer, computed
at 2% for aboriginal title and 5% for recognized title. 3/

II. Policy Considerations

Although we agree with the basic concept of this bill,
we have certain reservations which we regard as basic to our
support of its concept. We are most concerned with the fact
that the bill attempts to settle these claims without prior
consultation and negotiation with the affected parties,
including the private landowners, the States, and the Indian
tribes. We also have a number of more specific concerns
which we shall enumerate below.

A. Desirability of Consultation and Negotiation

We strongly endorse the concept of a legislative settlement
of these disputes. A legislative solution is far preferable to
burdensome, protracted, and perhaps ultimately inconclusive
litigation. 4/ The magnitude of these claims is evident given
their size, the number of persons owning property in the disputed
areas, the nature of the legal issues involved, and the
nearly two hundred years that have intervened, in some cases,
since the original land transfers. It was estimated that
litigation of the comparable dispute in the State of Maine
which was settled not long ago through legislation would
have taken between 5 and 15 years. 5/ During the litigation,
title to land in the entire claim area would be clouded, the
sale of municipal bonds would be hampered, and property
would be difficult to alienate.

3/ "Aboriginal title" refers to the Indian right of occupancy
of their aboriginal homelands. "Recognized title" refers to
lands guaranteed to the tribes by treaties, statutes, or

other action by the non-Indian sovereign.

4/ In a 1977 memorandum, the Justice Department described
Titigation over Indian land claims in Maine as "potentially

the most complex litigation ever brought in the federal

courts with social costs and economic impacts without precedent
and incredible litigation costs to all parties." See H.

Rep. No. 1353, 96th Cong., 2d Sess. 13-14 (1980) (report on
Maine legislation).

§/ Eﬂ' at 14.



Moreover, there are compelling equities in favor of the
private owners of land who have unexpectedly been subjected
to these claims. It seems grossly unfair that these owners,
who are innocent of any wrongdoing towards the Indians, should
be forced to bear the expense of litigation or the loss in
property value due to the sudden development of a cloud in
their titles. On the other hand, while we are not in a position
to evaluate the validity of specific claims which we have not
examined, we are not unmindful of equities which would be
cited on behalf of those Indians who claim that their ancestors
were forced or tricked into alienating their homelands at
unconscionably low compensation. The bill seeks to respond
to such claims through the compensation remedy in the Court
of Claims. The basic purposes of the bill -- avoiding
potentially devastating litigation costs, removing private
landowners from the dispute, and providing fair compensation
for the Indian tribes -- therefore seem sound.

However, we urge that serious thought be given to additional
consultation and negotiation by the Administration and the
sponsors of this proposed legislation with all affected
parties, particularly the Indian tribes. Legislation enacted
in recent years to resolve Indian land claims has usually
been the result of careful, deliberate, and comprehensive
negotiations with the affected parties. Typically, a negotiated
settlement is reached which is then embodied in legislation.

This was the history of the statutes which settled the Rhode
Island and Maine land claims. 6/

In the Maine case, for example, President Carter appointed
retired Georgia Supreme Court Justice William Gunter to study the
case. A working group consisting of the Associate Director
of the Office of Management and Budget, the Solicitor of the
Department of the Interior, and a private attorney was then ap-
pointed to develop a settlement plan. This group negotiated with
both the Indian tribes and with the State of Maine, finally
arriving at a settlement agreement in 1980. The agreement was
approved by the tribes, was ratified by the State of Maine,
and was approved by the United States in the Maine Indian Claims
Settlement Act of 1980. 7/

6/ Maine Indian Claims Settlement Act of 1980, Pub. L. No.
96-420, 94 Stat. 785; Rhode Island Indian Claims Settlement Act,
Pub. L. No. 95-395, 92 Stat. 813 (1978).

7/ See generally, H.R. Rep. No. 1353, 96th Cong., 2d Sess. 13
(1980). The cost to the United States of this settlement was
$81.5 million.




The practice of coordinated negotiation as a part of a
legislative solution has continued in the 97th Congress. On
February 11, 1982, Senator DeConcini, for himself and Senator
Goldwater, introduced S. 2114, the "Southern Arizona Water
Rights Settlement Act of 1982." 1In introducing this legislation,
which would settle Papago Indian water rights claims in
portions of the Papago Indian reservation in Arizona, Senator
DeConcini stated:

"[T]lhrough years of determined effort by a small but
intelligent and patient group of individuals, we be-
lieve we now have legislation which will avoid the

many years of expensive, time-consuming and debilitating
litigation that at one time seemed inevitable. This
proposal has been hammered out word by word, line by
line, by the Pima County Water Resources Coordinating
Committee. The committee is comprised of individuals
representing the interests of the Papago Tribe, the

City of Tucson, Pima County, the agriculture industries,
the mining industries, the individual landowners and

the federal government." 8/

The proposed legislation does not appear to have had the
benefit of consultation with the affected groups. We believe
this process is highly desirable for several reasons. First,
elementary principles of fairness suggest that the Indian
tribes, as well as other affected groups, be given an opportunity
to participate in the development of legislation which affects
their interests. Without such a process of consultation, the
bill may unjustifiably be perceived as having a bias against
the Indian tribes.

Second, without the support or understanding of the
Indian tribes, it will be more difficult for the bill to
achieve its intended purposes. If the tribes believe that their
interests are not adequately served by this bill, they are
certain to challenge its constitutionality in litigation.
Such litigation would impose additional and unwanted burdens
on all concerned.

8/ 128 Cong. Rec. S 862 (daily ed. Feb. 11, 1982). The bill has
passed the House and is now awaiting Senate action. 1Its sponsors
believe that it could become a model for future Indian claims
settlements. See "Parties to Water Dispute in Arizona Find
Solution that Could be Model," Washington Post, March 30, 1982,
p. A8. Although the Administration has opposed this bill, its
opposition was based primarily on budgetary considerations and
was not premised on any opposition to the process by which the
bill was developed.




Moreover, a process of consultation and negotiation may
result in settlements of specific claims that do not involve
the need for a compensation remedy in the Court of Claims.
Litigation under the bill's compensation provisions could
be quite complex and time-consuming. The issue of aboriginal
title, for example, would require the tribes to demonstrate
that, at the time of the transfer to non-Indians, their use,
occupancy, and possession of the lands in question was (1)
exclusive of other tribes; (2) longstanding; and (3) not
voluntarily abandoned. See Clinton & Hotopp, Judicial Enforcement

of the Federal Restraints on Alienation of Indian Land: The
Origins of the Eastern Land Claims, 31 Maine L. Rev. 17,

70-71 (1979). The Court of Claims would be required to make
determinations regarding facts that existed before this

Nation was founded. Archeologists, historians, ethnologists
and other expert witnesses would probably be brought forward
by parties on both sides of the lawsuit. Moreover, Indian
claimants would potentially conflict with one another with
respect to the boundaries of their aboriginal title. Proof

of facts on the other legal issues would be only slightly

less complex. The Court of Claims would be asked to determine,
for example: (1) whether the federal government recognized
Indian title to specific lands, and, if so, what the boundaries
of those lands were; (2) what was the fair market value of

the property at the time of transfer; and (3) what were the
terms of the agreement between the Indian tribe and the
transferee.

Third, a process of consultation and negotiation would
provide greater information about .the claims involved. The
factual issues in Indian land claims tend to be site-specific
and may or may not be susceptible to resolution through com-
prehensive legislation., Moreover, a consultation process
would assist the Administration in estimating the magnitude
of its potential liability under a legislative settlement.

As we note below, for example, there are serious questions
about the scope of the potential United States liability on the
aboriginal title claims. In light of current budgetary con-
straints, it seems desirable not to commit the United States to
a financial obligation of uncertain but potentially significant
dimension without careful thought and without first achieving
the most accurate possible quantification of the government's
potential liability.

The Justice Department therefore recommends that a serious
effort at consultation, negotiation, compromise and settlement
be undertaken as a part of the Administration's determination
relative to the support of this legislative solution to
these claims. While it may be asserted that such an effort
will require the expenditure of public and private resources
and may delay somewhat the solution to the problem the bill
addresses, we believe that this process will yield a more
expeditious, satisfactory, effective and permanent resolution.
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B. Comments on Specific Sections of the Bill

1. Congressional Findings and Declarations of Policy.
The congressional findings and declarations of policy
contained in the bill may be improved in ways which will aid
in establishing that the bill is not motivated by antipathy
towards Indians. We suggest that some additional attention be
given to revising the statement of the basis and purpose of
the bill -- i.,e., that the Non-Intercourse Act provided that
transfers without congressional approval were invalid; that
subsequent congressional approval is entirely permissible
and comports fully with the purpose of the Act; that many
transfers have taken place without awareness by the sellers
or buyers that congressional approval was necessary; that
transfers may have taken place generations ago in good faith
at prices properly negotiated by both buyer and seller; that
the absence of congressional approval does not mean that the
terms of the transactions were not fair and reasonable to all
the parties affected; that congressional ratification is
necessary to remove a cloud on title to the property; that
to the extent that full and fair market value was not received
at the time, the sellers have long ago died; and that this
bill provides a means of recovery of the imbalance, but
precludes immense windfalls to descendents of sellers who in
many cases received fair and adequate compensation for their
lands.

2. Recovery for Aboriginal Title. There is some basis
for concern regarding the provision authorizing recovery
against the United States for the loss of aboriginal title,
with simple interest computed at 2% per annum running from
the date of the original transfer. The scope of the United
States' potential liability under this provision is uncertain,
but is potentially quite large. Without more facts -- which
negotiations, consultation and congressional hearings can
provide -- the exposure of the United States under this bill
is difficult to quantify. Theoretically, all the land once
held by aboriginal title in New York and South Carolina
could be the subject of litigation. Although the evidentiary
problems associated with proving (or disproving) valid aboriginal
title are far more complex than is the case with recognized
title, there would still be considerable incentive even at
2% interest to develop expansive claims. The litigation
burden and the potential liability on the United States
cannot be estimated at this time but the possibility of
- long-term, complex lawsuits leading to substantial liability
cannot be discounted. It should also be emphasized that
this bill, if enacted, may become an irresistible legislative
precedent since there is little justification for providing
a judicial remedy to Indians in two states and denying it to
all others.




In addition, a number of unresolved questions may arise
if transfers of land, held by aboriginal title, are retroactively
validated. Since the thirteen original states have consistently
‘claimed a fee simple title to the land held by aboriginal
title, a validation of a purported transfer of such land by
an Indian tribe creates the potential for a title dispute
between the state (or its successor in interest) and the
transferee (or his successor in interest). Such disputes
would presumably be contrary to a basic purpose of the bill,.
namely to terminate the potential for litigation involving
clouded titles resulting from alleged violation of the Trade
and Intercourse Act. This concern underscores the advisability
of including the affected states in the negotiation process
associated with developing this legislation with ultimate ap-
proval by the state legislatures along with congressional
approval.

Another unresolved question concerns the applicability
of the bill to land held by aboriginal title and relinquished
(voluntarily or otherwise) to settlers. The definition
of "transfer" in § 3(f) includes "any event or events that
resulted in a change of possession or control of land or
natural resources"., However § 6(b) precludes recovery if
the United States can prove that the Trade and Intercourse
Act "was not applicable to such transfer . . . ." Since the
Trade and Intercourse Act applies only to sales of land,
there appears to be an internal contradiction as to the bill's
purpose and effect.

3. Authority to Represent Tribal Interest. Another
potential problem concerns the authority of the leaders of
an Indian tribe or band to negotiate a settlement on behalf
of its members. Not all tribes or bands possess a recognized
government structure. Even those that do may suffer from
severe political or other divisions which prevent any faction
from exercising authority on behalf of the tribe as a whole.
Consequently, the problem that the Secretary would face in
settling claims is two-fold: first, whether those Indians
presenting a claim actually possess authority to negotiate
and, second, whether the land in question is claimed by
rival bands within a tribe. While there is no perfect solution
to this difficulty, it should be dealt with in a way that
minimizes the potential for litigation on these questions.
One possible approach would be to confer on the Secretary
plenary and non-reviewable authority to determine for the
purposes of settlement negotiations which tribal entity was
empowered to represent the tribe's interests. Although the
Secretary has such authority in other contexts, it may be
preferable for this legislation specifically to confer this
power in order to avoid any confusion or delay.




It would also appear, given the complexity of the factual
questions involved, that the 180 day time limits in which
the tribe must submit a claim to the Secretary (§ S5(b)) and
in which the Secretary must determine the validity of claim
and the amount of the award (§ 5(c)(l)) are too brief,

4, Final Judgments Under Indian Claims Commission Act.
In order to avoild any possibility of relitigation of claims
that have been previously resolved, it may be desirable to
add a clause at the conclusion of § 6(a). Following the
word "Act" this new language could read: "or with respect
to which a final judgment has been entered pursuant to the
Indian Claims Commission Act, 25 U.S.C. 70(2) et seq." Similarly,
the Secretary could be precluded from determining monetary
compensation involving claims that have been resolved pursuant
to that Act.

5. Taxes. Under § 5(e), land acquired by tribes in
lieu of monetary compensation would be subject to state and
local taxes and would not be held in trust for the tribes by
the United States. It is worth mentioning that if a tribe
had acquired land through litigation or retained ownership,
the land would be held in trust and would not be taxable.
Furthermore, tribal ownership of land in fee simple would
represent a departure from the traditional policy of preventing
any possibility of selling or forfeiting Indian property.

6. Definitions. Section 3(a) of the bill incorporates
the traditional definition of an Indian tribe. However, it
would preclude claims by tribes which no longer inhabit a
particular "territory" even though the loss of the land may
have resulted from a violation of the Trade and Intercourse
Act. This oversight could be corrected by adding the words
"at any time" after "inhabiting."

As indicated above, the definition of "transfer" in
§ 3(f) encompasses more than sales or other conveyances;
it includes voluntary and involuntary relinquishment of
possession. The scope of the definition is too broad if the
cause of action against the United States is predicated on a
violation of the Trade and Intercourse Act. That Act only
prohibits sales without the consent of the United States.
Consequently, either the definition of transfer should be
limited to sales or the cause of action should be expanded.
While that choice is essentially a policy judgment, it should
be pointed out that the potential liability of the United
States may be smaller if the cause of action is limited to
violations of the Trade and Intercourse Act.



III. Constitutionality

This bill is likely to be challenged on at least three
constitutional theories: (A) it effects a taking of property
without just compensation, in violation of the Fifth Amendment;
(B) its limitation on the time period and fora available for
constitutional challenges violates the Due Process Clause;
and (C) it violates the trust obligation owed by the federal
government to Indian tribes. We conclude, first, that the
bill does not generally effect a taking of Indian property
without just compensation. Second, we believe that the bill
would be sustained against attack under the Due Process
Clause. Finally, we conclude that the bill would not represent
a violation of any trust obligation owed by the Federal
Government to the Indian tribes.

A. Fifth Amendment Takings Clause

This bill may well be challenged on the ground that it
effects a taking of Indian property without the payment of just
compensation required by the Takings Clause of the Fifth Amend-
ment. As noted, the bill would extinguish (1) Indian title
to the disputed lands or natural resources; and (2) claims
for trespass or mesne profits for use or occupancy of lands
allegedly held in Indian title and wrongfully possessed by
non-Indians. We discuss these claims separately because
the Fifth Amendment analysis is somewhat different in the
two cases.

1. Extinguishment of Indian Title

a. Aboriginal Title. Under prevailing doctrine, Congress
has plenary authority to extinguish aboriginal title with or
without the consent of the tribes. 9/ Moreover, it is estab-
lished that the Indian right of occupancy created by aboriginal
title is not a vested property right protected by the Fifth
Amendment. E.g., Tee-Hit-Ton Indians v. United States, 348
U.S. 272 (1955); United States v. Alcea Band of Tillamooks,

341 U.S. 48 (1951). Thus, Congress can constitutionally extin-
guish any claims based on aboriginal title without the necessity
of paying just compensation.

b. Recognized Title. The situation with respect to recognized
title is more complex. Congress undoubtedly has power to extin-
guish recognized title as an incident of its plenary authority

9/ See Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955).
Cf. United States v. Wheeler, 435 U.S. 313, 319 (1978); Rosebud
Sioux Tribe v. Kniep, 430 U.S. 584 (1977); Lone Wolf v. Hitchcock,
187 U.S. 553 (1903).




to legislate with respect to the Indian tribes. 10/ However,
recognized Indian title is a property right protected by the
Fifth Amendment's Takings Clause. 11/ Thus, while the Federal
Government may extinguish recognized title, it is generally
under an obligation to compensate the tribe for the value of
the title extinguished.

This bill, however, does not explicitly extinguish
recognized title. 1Indeed, § 4(b) of the bill extinguishes
only aboriginal title, thereby creating a negative inference
that recognized title is not extinguished. 1Instead of extin-
guishing recognized title, § 4(a) of the bill retroactively
ratifies all transfers of Indian lands within the subject
states, including transfers of recognized title. If this
ratification is within the power of Congress and does not
extinguish recognized title or other vested property rights,
payment of compensation should not be required.

In assessing whether compensation is constitutionally re-
quired when Congress retroactively ratifies transfers of
recognized title, it is necessary to examine the theory under
which the Indian tribe claims that it has retained recognized
title despite the transfer of the lands or natural resources
to non-Indians. The primary basis for these Indian claims is
the Non-Intercourse Act, 25 U.S.C. § 177. However, the bill
would also ratify transfers in alleged violation of other
provisions of law, including "other laws of the United States,
the United States Constitution, the Articles of Confederation,
or ancient treaties." (§ 2(a)(l)). It is impossible to
analyze all of the potential legal theories upon which the
tribes may base their claimed retention of recognized title,
particularly since existing complaints may be amended and
new claims may be filed after the effective date of this
bill. We are able to discuss briefly, however, a number of
the most likely legal theories.

(i) Non-Intercourse Act. The Trade and Intercourse Act of
1790, 1 Stat. 137, contained a provision that land transfers
by Indian tribes to non-Indians were of no force and effect
unless ratified by Congress. That provision was amended
several times; the current version, enacted in 1834, provides:

10/ See note 9, supra.

11/ See Tee-Hit-Ton Indians v. United States, 348 U.S. 272
(1955) (when Congress abrogates a treaty and thereby divests

Indian property rights, Fifth Amendment requires payment of

just compensation).
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"No purchase, grant, lease, or other conveyance of
lands, or of any title or claim thereto, from any
Indian nation or tribe of Indians, shall be of any
validity in law or equity, unless the same shall be
made by treaty or convention entered into pursuant
to the Constitution."”

25 U.S.C. § 177. Although the Act refers only to ratification
by "treaty or convention," it is well established that federal
approval of tribal land transfers can be evidenced by any clear
and affirmative act of Congress, including enactment of a
statute. 12/

The rights guaranteed by the Non-Intercourse Act are ex-
plicitly conditioned on the possibility that they will be
eliminated through subsequent congressional ratification.

In fact, the "rights" created under the Act amount to nothing
more than the right to invalidate a transaction in the absence
of congressional approval. A clear and affirmative ratification
by Congress fulfills the condition. Although the transfers

at issue took place many years ago, we see no reason to conclude
that the passage of time has impeded Congress' power to approve
these transactions. Accordingly, we believe that congressional
ratification of transfers in violation of the Non-Intercourse
Act would not amount to a "taking" requiring just compensation
under the Fifth Amendment.

(ii) Articles of Confederation and Proclamation of 1783.
It appears that claims to recognized title in New York and South
Carolina may also be based in part on Article IX of the Articles
of Confederation, which provided in pertinent part:

"The United States in Congress assembled shall . . .
have the sole and exclusive right and power of . . .
regulating the trade and managing all affairs with
the Indians, not members of any of the States, pro-
vided that the legislative right of any State with-
in its own limits be not infringed or violated."

Pursuant to Article IX, Congress issued a proclamation on
September 22, 1783, which declared:

"[T]he United States in Congress assembled . . . do
hereby prohibit and forbid all persons from making
settlements on lands inhabited or claimed by Indians,

12/ See Lone Wolf v. Hitchcock, 187 U.S. 553 (1903).
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without the limits or jurisdiction of any particular
State, and from purchasing or receiving any gift or
cession of such lands or claims without the express
authority and directions of the United States in
Congress assembled.

And it is moreover declared, that every such
purchase or settlement, gift or cession, not having
the authority aforesaid, is null and void, and that
no right or title will accrue in consequence of any such
purchase, gift, cession or settlement." 13/

In our view, these provisions have, at most, a legal effect
similar to that of the Non-Intercourse Act, i.e., they invalidate
any transfer without congressional authorization, but provide
that Congress at any time can ratify the transfer and therefore
eliminate the Indian claim. Hence, it would appear that
Congress may, without paying compensation, ratify transfers
of recognized title which were allegedly in violation of the
Articles of Confederation or the Proclamation of 1783.

(iii) "Taking" by States. 1Indian tribes may also assert
claims based on the allegation that a state in effect condemned
their lands or natural resources held in recognized title by
forcing the tribes to transfer these properties against
their will. Such a claim would give rise to a claim for
compensation under the Fourteenth Amendment insofar as the
compensation paid to the tribes by the State fell short of
the fair market value of the property at the time of transfer.
This claim for compensation, unlike the claims based on the
Articles of Confederation, the Proclamation of 1783, or the
Non-Intercourse Act, is not inherently conditioned on the
possibility that whatever rights are created may be eliminated
through congressional action. Hence, there appears to be a
reasonable argument that Congress cannot deprive Indian
tribes of their claims against states for just compensation
based on alleged takings of recognized title, unless Congress
itself provides the tribes with just compensation for the
loss of their claims. However, we note that these claims would
apply only to transfers that took place after the ratification
of the Fourteenth Amendment, and that they may also be barred by
statutes of limitations. Accordingly, it is unlikely that these
claims will be a significant factor in the pending litigation.

2. Claims for Trespass Damages or Mesne Profits. This
bill would also extinguish Indian claims for trespass damages
or mesne profits based on alleged wrongful use or occupancy

13/ 25 Journal of the Continental Congress 602 (1783).
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of Indian lands or natural resources after the date of any
allegedly invalid transfer of recognized or aboriginal title

(§ 4(c)). 14/ We believe that some such claims might.be held

to represent vested property rights which Congress cannot extin-
guish without payment of just compensation. Claims for trespass
damages or mesne profits may well be a property interest pro-
tected by the Takings Clause. Cf. Cincinnati v. Louisville &
Nashville R.R., 223 U.S. 390 (1912) (compensation required for
condemnation of contractual claims and other choses in action).
The fact that Congress can prospectively extinguish Indian title
does not appear sufficient to justify the uncompensated elimina-
tion of claims that arose before title was extinguished. Thus,
with respect to claims based on legal theories other than the
Non-Intercourse Act, the Takings Clause question appears substan-
tial. To the extent such claims may exist, we, of course, are
not in a position to evaluate their quantity, their value, or
other defenses which may exist. With respect to claims based on
the Non-Intercourse Act, however, it is not certain whether the
congressional ratification validates the original transfer as of
the date it occurred, so that any possession of lands or natural
resources by the transferee or his successors in interest is
retroactively made rightful as against the Indian claimant.

3. Payment of Compensation. The preceding analysis
concluded that just compensation may be constitutionally required
for some of the claims extinguished by this bill. The bill does
provide for a cause of action in the Court of Claims in which
tribes can recover compensation from the United States for the
loss of their claims. Unless this compensation is "just," how-
ever, the courts might well hold the United States liable for the
difference tetween the amount of just compensation and the com-
pensation authorized by this bill.

We are unable to judge whether the measure of compensation
provided in the Court of Claims -- the difference between the
fair market value at the time of transfer and the compensation
actually received, with simple interest computed at 2% for
aboriginal title and 5% for recognized title -- is adequate
to satisfy the requirements of the Fifth Amendment. We would
note that the bill's compensation provision is arguably both
overinclusive and underinclusive. It compensates more than is
required by the Fifth Amendment insofar as it provides any com-
pensation for the loss of aboriginal title. It may well
compensate less than required by the Fifth Amendment insofar

14/ These claims would arise under state law and would have
validity only insofar as they are not barred by state statutes
of limitations.



as it fails to provide any compensation for the extinguishment
of claims based on trespass damages or mesne profits. The
bill's provision for compensation and interest for the loss
of recognized title might or might not be held sufficient to
satisfy Fifth Amendment requirements. It is thus impossible
to assess in advance of any particular litigation whether
the bill's compensation scheme would be adequate to satisfy
Fifth Amendment requirements. If it were not adequate in a
given case, a court might well award compensation above

that provided in the bill in an amount sufficient to satisfy
the Takings Clause.

B. Due Process Clause

Section 9(a) of the bill provides that, notwithstanding
any other provision of law, "any action to contest the consti-
tutionality or validity of this Act shall be barred unless the
action is brought in the federal district court for the district
in which the land or natural resources that are the subject of
the Indian claim are located within 180 days of the date of
enactment of this Act." Objection could be raised to this
section on the ground that its limitation on judicial review
of constitutional claims violates the Due Process Clause of
the Fifth Amendment.

There is some precedent supporting the view that § 9(a)
would be sustained against a due process challenge. The Supreme
Court has never questioned that, because of the strong public
interest in finality, a reasonable statute of limitations could
be imposed even on constitutional claims. Although 180 days
is considerably shorter than most limitations periods, it seems
a reasonable period in light of the fact that the Indian
claimants can be expected to have full notice of the bill's
consideration and enactment and need only file a protective claim
in the appropriate federal court within the 180 day period.

Nor do we have reason to doubt that persons wishing to challenge
the bill's validity will have an adequate opportunity to be heard
in the district court proceeding.

The provision for bifurcating the litigation, with the con-
stitutional challenge taking place in the federal district
court and the compensation suit being brought in the Court of
Claims, finds support in Yakus v. United States, 321 U.S. 414
(1944). That case upheld, under the Due Process Clause, pro-
visions of the Emergency Price Control Act of 1942 which re-
quired that challenge to certain administrative regulations be
brought before the agency with appeal to a special federal court,
and which further provided that the invalidity of the regulations
could not be raised as a defense in criminal prosecutions
in federal district court. The Court stated:
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"[W]e are pointed to no principle of law or provision
of the Constitution which precludes Congress from
making criminal the violation of an administrative
regulation, by one who has failed to avail himself

of an adequate separate procedure for the adjudication
of its validity, or which precludes the practice, in
many ways desirable, of splitting the trial for vio-
lations of an administrative regulation by committing
the determination of the issue of its validity to the
agency which created it, and the issue of violation
to a court which is given jurisdiction to punish
violations. Such a requirement presents no novel
constitutional issue."

Id. at 444.

Accordingly, we believe that § 9(a) is probably constitutional
insofar as it limits the time period and the fora in which
facial challenges to the bill may be brought.

C. Trust Responsibility

It is commonly said that the Federal Government owes a
trust responsibility to Indian tribes. The origins of this
maxim are found in Chief Justice Marshall's opinion in Cherokee
Nation v. Georgia, 30 U.S. (5 Pet.) 1, 16 (1830), in which
the Court held that the Cherokee Nation was not a foreign
state for purposes of the Supreme Court's original jurisdiction.
Instead, the Chief Justice characterized the Indian tribes
as "domestic dependent nations" which "look to our government
for protection; rely upon its kindness and its power; appeal
to it for relief for their wants; and address the President
as their great father." 1Id. 1In his view, this relationship
of Indian tribes to the United States "resembles that of a
ward to his guardian." 1Id.

The notion that the Federal Government acts in a sense
as trustee for the Indian tribes has become ingrained in the
structure of federal Indian law. Early intimations of it are
an unstated premise of the Indian Non-Intercourse Act of
1790, the primary subject of this bill. It has been relied
on by the Supreme Court in sustaining exercises of congressional
power over Indians that probably would have been struck down
if exercised with respect to other classes of persons. See
Washington v. Yakima Indian Nation, 439 U.S. 463, 501 (1979);
Morton v. Mancari, 417 U.S. 535 (1974) (minimal equal protection
scrutiny of racial preference for Indians); United States v.
Kagama, 118 U.S. 375, 383-84 (1886)(trust responsibility
provides independent constitutional authority for federal
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actions involving Indians). The trust responsibility concept
also underlies the various principles of statutory and treaty
interpretation that require ambiguous enactments to be read
favorably to Indian litigants. See, e.g., Washington v.
Fishing vessel Association, 443 U.S. 658, 676 (1979); Bryan
v. Itasca County, 426 U.S. 373, 392 (1976).

It might well be argued by spokesmen for Indian groups
that any proposed legislation which does not deal "fairly
and honorably" with the Indian tribes would be unconstitutional
because it breached the trust duties owed to Indians by
Congress. However, setting aside the issue of the "fairness"
of the legislation to the Indians, it probably would not be
invalidated as a violation of the trust obligation. It has
long been established that Congress has plenary power to
constrict or terminate the Nation's guardianship over the
Indians. United States v. Nice, 241 U.S. 591, 598 (1916);
United States v. Sandoval, 231 U.S. 28, 46 (1913). Thus,
the underlying responsibility of the United States Government
"is essentially a moral obligation, without justiciable
standards for its enforcement." Chambers, Judicial Enforcement

of the Federal Trust Responsibility to Indians, 27 Stan. L.
Rev, 1213, 1227 (1975). There 1s, in short, no constitutional
provision which establishes the guardian-ward relationship

or which creates the trust responsibility. Those relationships
are strictly a matter for Congress to create or assume, and

the terms, conditions, and expiration of those relationships
are matters solely within the jurisdiction of Congress.

Moreover, the trust responsibility does not limit
the Administration's ability to support legislation involving
Indians which it believes to be in the public interest. As
Attorney General Bell stated in 1979 in a letter outlining
his views of the trust responsibility:

"the President's duty faithfully to execute existing
law does not preclude him from recommending legis-
lative changes [affecting Indians] in fulfillment of
his constitutional duty to propose to the Congress
measures he believes necessary and expedient. These
measures may -- indeed must -- be framed with the
interest of the Nation as a whole in mind. 1In so doing
the President has the constitutional authority to call
on [cabinet officials] for [their] views on legislation
to change existing law notwithstanding the duty to
execute that law as it now stands."
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