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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

MEMORANDUM April 15, 1982
TO: Craig Fuller
FROM: Michael Horowitz MH
RE: Ancient Indian Land Claims Settlement Act
of 1982

SUMMARY OF THE OMB POSITION

1. We agree with Justice's legal analysis that the Lee bill
will most likely be upheld by the courts.

2. We strongly oppose Justice's suggestion that the states, the
tribes and the federal government attempt to "negotiate" a
solution, but instead believe that the Tee bill provides the
only framework that will permit fair and non-coercive
negotiations. We believe that negotiations along the lines
vroposed by Justice would be fiscally and politically
uncontrollable, and would be likely to expose the federal
government to unnecessarily high liability as the deep pocket
target of all parties. Such an outcome would be particularly
unacceptable, given the fact that the pending Indian lawsuits
against innocent land holders in no way allege federal
responsibility for the 18th Century sales which form the subject
of their complaints.

DISCUSSION

The Justice Department has now concluded that Congressman Lee's
proposed Ancient Indian Land Claims Settlement Act of 1982 will
most likely be upheld by the courts as constitutional. There is
thus no need to comment on that analysis, since OMB shares
Justice's overall conclusion. The Justice memorandum also
raises other issues of a policy nature, nowever, and this memo
sets forth OMB's views on those issues.

The most important issue raised by the Justice memorandum is
whether there should be "consultation and negotiation with the
parties affected." Of course, under the Lee bill there would be
negotiations between the Department of Interior amd affected
tribes over a just settlement of tribal claims; thus, the
Jquestion is not whether, but when negotiations should take
place. Justice apparently is taking the position that
settlement negotiations be held with affected Indian tripes




before legislation is passed, indeed before Administration
support for a bill is determined, while the Lee bill would
legislatively establish a framework for subsequent negotiations.
We strongly believe that negotiations with the affected tribes
will be more evenhanded and less costly if they take place
pursuant to a reasonable statutory framework rather than under
the duress caused by the pending lawsuits for repossession of
lands held by innocent third parties. We understand the
Department of Interior —-- the agency witn the greatest
experience and responsibility in this area — to share this
view.

If negotiations are undertaken before legislation is passed, our
bargaining posture is likely to be weak. The Indian tribes
presently have lawsuits pending against thousands of innocent
third party landowners. These suits, if successful, would
result in the dispossession of these people. Even the mere
pendency of the lawsuits has clouded the landowners' titles,
with grave consequences for the economic healtn of the affected
areas and the security of the individuals involved. In
political terms, the pressure on the States and the federal
government could be irresistible to reach a settlement, possibly
at axorbitant terms, since the alternative to settlement —-— the
risk of dispossession of innocent landowners —— will be
politically hard to sustain. 1In the absence of legislation,
therefore, the tribes would hold the clear upper hand in
settlement negotiations. Moreover, State pressures for the
federal government to assume ever greater financial
responsibility are likely to increase substantially under the
procedures urged by Justice. The States are now delighted with
the modest level of federal support set forth in the Lee bill --
their major interest, federal validation of prior land sales
under the Nonintercourse Act, 1s a major feature of the bill.
Once tripartite "negotiations" begin, however, the States may
increasingly side with Indian representatives on the question of
an enhanced federal contribution beyond that established under
the Lee bill. Such an outcome would be particularly
inapprooriate because that the federal government is not and
never has been the cause of the problems conplained of by the
Indians in the pending lawsuits.

Experience bears out that nsgotiation in advance of legislation
leads to Indian claims settlements that are unnecessarily costly
to the taxpayers. The Carter Administration's Maine settlement,
for example, cost the United States $81.5 million dollars — far
more in our view, than fairness demanded.




A current controversy over the water rights claims of the Papago
Indians in Arizona —- discussed at page 4 of the Justice
memorandum —— is a further instance of the dangers of the
"negotiations—-first" approach. Like the Eastern land claims
cases, the Papago controversy is hetween the Indians on one
side, and private and local governmental parties on the other.
Stimulated in part by the filing of a federal lawsuit on behalf
of the Papagos, talks were conducted between the Indian and
non-Indian parties in Arizona, wita technical guidance and
observation by the federal government. These talks resulted in
a proposed settlement that would cause the federal government to
guarantee the Papagos an increased water supply in perpetuity —
or be solely liable for replacement cost and consequential
damnages. At the same time, the settlement would relieve the
Arizona non-Indian parties from any liability.

This negotiated settlement, which was opposed by OMB and
Interior, was so costly, and so expansive of future liability,
that the Administration was forced to reject it. Nonetheless,
the settlement has been approved by the House (by a 311-50
vote), and has been introduced in the Senate by Senators
DeConcini and Goldwater. The Administration has thus been
placed in the awkward position of fighting in Congress against
an exorbitant settlement that is cloaked with the aura of
legitimacy derived from the negotiation process. Here, Senator
DeConcini's rhetoric is particularly instructive:

"[Tlhrough years of determined effort by a small but
intelligent and patient group of individuals, we believe we
now have legislation which will avoid the many years of
expensive, time-consuming and debilitating litigation that
at one time seemed inevitable. This proposal has been
hammered out word by word, line by line, by the Pima County
Water Resources Coordinating Committee. The committee is
comprised of individuals representing the interests of the
Papago Tribe, the City of Tucson, Pima County, the
agriculture industries, the mining industries, the
individual landowners and the federal government." 128
Cong. Rec. S 862 (daily ed. Feb. 11, 1982).

To make matters worse, the Papago settlement is being hailed as
a "model" for resolution of similar disoutes in the future. See
"Parties to Water Dispute in Arizona Find 3olution That Could Be
Model," Washington Post, March 30, 1682, p. A8.




The federal government snould learn fron these experiences not
to commit itself to "negotiations" as a deep pocket mediator,
where such negotiations are likely to be impossible to control.

In contrast to the Justice approach, the Lee bill would exercise
Congress's power (as recognized in the Justice wemorandum) to
ratify and approve the original land transfers immediately, and
would set up a framework for subsequent settlement negotiations
to determine monetary compensation that would fairly reflect the
injury done to the tribes. Neither side would have the
advantage of time; neither side would wield the threat of
extensive injury to innoceat third parties.

Moreover, the bill would guarantee the Indians fair treatment,
by permitting them to reject the Secretary's settlement offers
and obtain redress in court -- indeed, in the Court of Claims, a
forum that has historically been very sympathetic to Indian
interests. The formula to be used by the Court of Claims would
be the standard formula that has been applied in Indian
compensation cases in the past: tne difference between the
value of the land and the payment received at the time of the
transfer, plus interest. (It is worth emphasizing that this
formula is the fair and logical remedy for Nonintercourse Act
violations. Since the purpose of the Act is to protect the
Indians from unfair land sale terms imposed by fraud or

duress, a formula for compensation oased on the original sales
termns is a make-whole remedy.) :

Naturally, Indian groups have launched a campaign to block
passage of this legislation, under the banner of the need for
"consultation" and "negotiation." This merely reflects their
recognition that their bargaining position is mwuch stronger
while they hold the threat of lawsuits against innocent
landowners. In addition, in some instances Indian opposition
may be generated by the preference of tribal leaders for a "land
base" settlement controlled by tribal governments ratner than
the award of monetary compensation that might be distributed to
individual tribal members.

The Justice memorandum also raises a number of subsidiary
issues.

On page 6, Justice argues that allowing recovery against the
United States, with interest, for the loss of "aboriginal" title
creates cause for concern. The Supreme Court has held that
there is no constitutional requirement of compensation for
governmental taking of aboriginal title, and under the Indian




Claims Commission Act, awards for claims based on aboriginal
title did not carry interest. 'Thus, the Lee bill provision goes
beyond legal requirements and precedent in this respect. (It
should be noted, however, that while lower courts have held that
there is no constitutional obligation to compensate tribes for
trespass claims arising from aboriginal lands after transfer had
been retroactively validated by Congress, this issue has not
reached the Supreme Court. The 2% interest on aboriginal
claims, therefore, should be sean in part as an award in lieu of
trespass claims.) We have no reason to believe that there are
significant unknown aboriginal claims in New York or South
Carolina that might lead to unexpected liability of the United
States under the Lee bill — and Justice cites none —— but we
would have no objection to eliminating the provision for
compensation for aboriginal title, or to eliminating the award
of 2% interest for claims based on aboriginal title. Indeed,
this might prevent creation of a costly precedent for future
settlements. We suggest, however, that the political
consequences of such a change —— even further limiting awards
under the ILee bill —— should be studied prior to any
Administration decision.

On page 7, in the second paragraph, the Justice memorandum
asserts that there is an "internal contradiction" between the
definition of "transfer" in §3(f) and the provision of recovery
against the United States in a more narrow set of circumstances.
We do not view this as a contradiction, since it makes sense to
use the broadest possible language to clear the titles of
innocent landowners, but to restrict nonetary recovery against
the United States to the narrow set of cases in which there has
been a violation of the Nonintercourse Act. If, for some
technical reason, the bill does not succeed in accomplishing
this, we would support any necessary modification.

Also on page 7, the Justice memorandum states that the Secretarv
of Interior should be given authority to determine which tribal
entity is empowered to represent a tribe's interest. We defer
to Interior's judgment on this point, but understand that it is
Interior's view that the Secretary's existing authority is
sufficient.

On page 8, the Justice memorandum recommends tnat a new clause
be added to the final sentence of §6(a), precluding the Court of
Claims from awarding monetary compensation for a claim with
respect to which a final judgment had previously been entered by
the Indian Claims Comaission. Although we would have no
objection to the addition of such a clause, we note that the




first sentence of §6(a) alr=zady contains the limitation Justice
has proposed.

One final issue merits consideration. Under the Lee bill, the
United States bears the entire cost of settlements, while New
York, South Carolina, their affected citizens, and the title
companies reap the benefits. (The United States is not a
defendant in the pending lawsuits, which are solely against
private landowners, localities, and States.) This situation is
particularly ironic since such Nonintercourse Act violations, as
may have occurred (if in fact they did) were committed by the
States alone. We therefore recommend that during hearings, or
at some other appropriate time, the Administration request
inclusion of a provision that would regquire State participation
in the settlement liability.

In conclusion, OMB reocommends tnat the Administration support
the Lee bill, with any necessary modifications, and opposes
Justice's suggestion that "negotiations" witn Indian tribes be
conducted prior to Administration support for the legislation.
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HoR. 1813 (Lee)

fmends the Indian Self-~Delermination Act to Frrovide thal srants under Lhe
act may noet be made to a tribal orsanizaltion for procesdinss the teibal
orsanization initiates based on the ciaim that Tand was acsuired without
cameliance with the JTaws of the United States relating to coanvevances Oy any
Indian, Indian natiens or Uribe o Indians. Introduced Feb. & 19813 reverred
ta bo;a;ttguwan Interior and Insulac AFFailrs.

’ ' kLee et at.)

Ratifies ail rirdor Lranstfers
of tand or natural resources located wilthin the States of Mew York and South
Caralina from. bvs or on behalfd of any Indian tribe effecled before dan. 1»
1712, and extinsuishes aporisinal title to such Tand or natural resources as
aof the date of such transfer. Decliares that "no acltion by the United Sltates,
any Stats or subdivision thaereot: or any olhar farson or 2otily o0 shall be
presarded as givinsg rise Lo a claim of Lréspass ecee in Favor of any Indian
tribe that may have Formecly cccuried or held any claim to such Tand or
natural reéesources s..." EBExemels from Lhese Frovisions Uthose Jands Tocalted
within the Allesany and Cattaradsus Ressevations of Lhe Seneca NMation of MNew
FAGE 1 OF 3. READY FOR COMMAND, OFTIOGN OR PO B{FOR NXT PG, XMIT):

Indians:  Land Claims by Eastern Tioibes

York State, which were leased under authoriy of the Act of Feb. 1%, 1575 (18
Stat. 330). Directs the Secretacry of the Interior to publish in the Federal
Register as soon as praclticable afler the dale of enactment of Uhis Act a
notice specifvying that any Indian tribe whose transfar of Tand or natucal
resaurces has been ratified by this Act mav submit to the Secretary of a claim
For monetacy award., Within 13830 davs of such a submissions: the Secretary must
determine whelher such tribe has a credible claim, and i¥ so, Llhe fair and
#quitable wonstary award he believas should e made (o such teibs.  Duch
determinations shall nol be subdect to Judicial review by any courl. Upan
accertance by the Indian tribe, the detearmination of the Secretary stmll
become final and bindinsg uron the parlies concerned. The Secretary is
avthnorized to assist any Indian teibe receiving such monetary Ccompensaltion in
using such funds to purchase tand or natural reéesources. mny dand or natural
rEsources o acduired would be subdeclt to the civil and criminal Jurisdiction
of the States to all laws of the State, and Lo Uthe civil and criminal
Jurisdiction of the courts of the State. Such Tand o nalural resources would
be acauired biv the ltribe in fee simrle and would nol be held by Lhe United
States in trust For the benedit of the tribe. Any Indian toibe that vocuried
ar possessed land or natural resources within the States of New Yok or South
LEGN., PAGE 2 OF 3. READY FOR COMMANDG, OPTION GR PG #(FOR NXT PG, XMIT):

Indians: Land Claims by Eastern Tribes

Caralina and has never obtained a Fioal Judsment on 4 ciaim Filed in the
Indian Claims Commission or the U.5. Courtl of Claims with resepect to Lhe
transfar of such Tand or natural resoucrces, may File within one year of (he
dalte of enactment of Lthis Act & claim asainst the United Btaltes in bthe U.S.
Court of Claims, which shall have esclusive orisinal Jurisdiction over sach
claim. In the case of an Indian tribe thal has svbmitlted to the Secretary a
claim Ffor monetary award pPursuant to this Acts: such tribe may so File in the
Court of Claims wilhin 180 davs Following the Secreltacy s determinabtion, if
such teribe has not accerted and asceed Lo a determination of the Secretacy
regarding such claimes  The Courl of Claims shall srant no award wilh respect
o oany claim by oany Indian Uribe which has ascesd (o and accerted &
determination of the Secretary of the Interiors as eprovided by this Act.
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of the United Staltes J..8hall have Jurisdicbtion in any action or eroceedinsg by
ar o belalf of any Indian tribe with respect to the iovalidity of any
transfer of land or naltural reéscurces that has been ratified by Uhis Act or
iovoiving any Claim .. arising From the allesed invalidity of the transiear

: S Introduced Feb. ¥, 1%823 referred to Commitlee on Interior and Insular

Affaicrs.
LEGN,. LAZT FAGE. READY FOR COMMAND, OFTION OR PG #{FGR NXT OPTHN, XMITss :
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ladians:  Land
 CHRONOLOGY OF
16716730~

Qe/20/77 -

GE/04/TT -

02413779 —-

%ﬁﬁﬁquw&:?tibes

. 8588 TEEM Li:BF.- 1 IN . SET 1 o
Folee 76—420, to settle claims of Maine Indians, sisnad
into Taw.

Interior Solicitor Leo Mo Kruliltz annvunced thatl a
tentative asresament has besn reached on a srorosaed
Tegislative sellliement which would sive the

Cavusa (ndian Nation in New York a S.481-acrs
reservation and an 38 mitlion brust fund in relurn

Four extinsuistment of the Cavusas” claim to

H4, 000 acres in SDeneca and Cavuma Counties (New York)d.

The Slate of Rhode Istand znacted fesisiation to
establiish the Narrasansett Indian Land Manasement Core.

The First UoS, Circuit Court of Arpreals in Bostoan
urheid the Federal Distreicl Cowurl Jury decision

of dan. G P73, that the Mashres Wampanoas (ndians
are nobt an Indian tribe and thus are nol wilhin

FAGE 1 OF 7. READY FOR COMMAND. GFTION OR PG #(FOR NXT PG, XMITI:

Indians: Land Claims by EBEastern Tribes

QF/30/73 -

G&/17/78 -~

01/G&6/78 -

CHRM, PRGE 2 GF

Frotective coverase of the Indian Trade and
Intercourse Act.

Falee #5375 signed into Taw to settie cliaims
of Narrasanselt Indians in Rhode Istand.

Interior Secrelacy Cecil . Andous annodnced Formalian
of a ltask force to develor a Frorosed Jesisiative
settiement Ffor the Catawba Indians” Tand claims in
South Carviina. The task force is tu be comerised

of Interior Solicitor Leo M. Eralitzd Jdames Mormorns
Assistant Atltorney General’d and Eliot R. Culier,
Associate Director, OFFice of Manasesment and Dudset.

The Jury in the Massachuseltls Federal District Courtl
trial to determine whether the Mashepee are a tesally
consltituted tribe decided thatl the Wampanvas Indians
of the Mashree Jdo not wmeet the Tesal definition of &
tribe. The Jury delermined Lthal Lhe WamPanoass weire
7« READY FOR COMMAND, OFPTION OR PO #0FOR NXT PG, XMIT):

Indians: Land Claims by Eastern Tribes

Q7 /12777 ==

nol an American Indian tribe in 17%0G, that ther were
a tribe in 1834 and 1842, but that they are not now.

The Federal District Courl For the Northern Disbtrict

of Maw York held (1) that the Gneida Tribes of

New York and Wisconsin and Uhe Oneida of Lhe

Thames SBank Council of Ontacrio. Canada. have
established that a tiranster of land by a 17%0 treatbty
with the State of New York was in violation of the Trade

and Intercourse Acts {(Z) that defenses asserbted by Lhe

Cdefeodants (the CTounties of Cneilda and Madison, New

York) have nol been established: and {3 =
S « .- N s . - T3 irn

- . - . £ LA S

that 5aid'



from their {(the counlies’) use and occurancy of Lthe
tand in gquestion duirinsg 1968 and 176%.

~= The Federal District Court in Massachusetls refused
to dismiss the suit of the Mashres Tribe, redectins
defenses sel forbth by defendants. The Courlt noled
CHRM, PAGE 3 OF 7. READY FOR COMMAND, OFTION GR PG #IFOR MXT PG, XMIT):

Indianss: Land Claims by Easbtern Tribes
that in order to establish a4 Prima Facie case.
"elainbifd must show that .. il dis or represents
an tndian tribe within the meaning ofF the
Trade and Inteéercourse fmck.”

O1/781/77 == The Departwment of the Interioer sabmitited Titisation
reroir-ts on the JTand claims of the Fassamasooddy Tribe
and the Fenobscot NMation to the Derartmenl of Jdustics.
The rerorts recommended Titisation be Filed on behald of the
Iindians” modivied claims.

127107786 == The Town of Gay Head Massachuselts, voted to deed
certain Jands claimed by the Gay Head Tribe to
such Indians. This aclion must receive arProval
vy the Massachuszstts lesislalure, howsver.

QB/28/786 == The Wamranoas Tribe of Mashree, Massachusetls. filed
suit in Federal Oisteicl Court in Massachusetls, ssakins
recovery of lTands in the Town of Mashree allesedir

CHRM, PAGE 4 GF 7. READY FOR COMMANG, CFPTION GR PG #(FOR NXT PG, XMIT):

Indians: Land Claims by Bastern Tribes
alienated in violation of the
Act.

-
i

rade and Intercourse

12/723/7% == The First Circuit Court of Arreals urheld Lthe ruling of
the Federal District Court in Maine that the W3, cannot
refuse Lo sue Lthe State of Maine on benald of Lhe
Fassamasuoddis=s on the sole sround that no trust
relationshie exisbs { Joinl Tribal Council of

Fassamasuoddy Tribe v.  Moacton ) {328 F Znd 370)
(1st Cir. 3875)

Qz/711/75 = The Federal Uistiricl Tourt in Maine ruled Lthal the LULI.
cannot refuse Lo sue the Stalte of Mailne on behald of the
Fassamaguoddies an the sole ground bhat no trusl relationshis
exists (33 F. Suepp. &4%) (0. Me. 1975,

O1/708/75 == The Narrasanselt Tribe of Rhode Island fited souils in
Faederal Disteict Court in Rhode Island. szekins
recovering of lands aliesediy alienated in violabtian

CHRH, PAGE 5 GF 7. READY FOR COMMAND,. OFPTION GR PG #(FOR NXT PG, XMIT):

Indians: Land Claims by Basltern Tribes
af the Trade and Intedrcourse Act.
12/725/74 -~ The Wampanoas Tribe of Gav

A L . . e a ™2 A2 oA [ NN

Head, Massachuselis, Filed

Car Man e wmbiicedd - PR



02/04/73 ~—

Qb L2B7TE ~~

O&L/Z2RIT72 —=

CHRNS

Indianss

FAGE & OF

recavery of Jands allesedly alienated in violation
of the Trade and Iotercourse Act. ,

The Fassamasiuoddies and Fenobscols filed an amendeéd
comPlaint ssekinsg a4 deciaratory Judsement that they are
entitied to protecltion of the Indian Trade and Inteéercoursc
Act.

The LS. Ffiled prolective actions on behalf of Lthe
Fassamadquoddiss and Fenobscots to toell the statute of
Timitations (toe efrevent the staltute of lTimitations on such
claims From rufiming aull.

The .5, was ordered by the court to Ffile such protective
actions.
7. ReEADY FOR COMMANL, OFTION OR PG #FOR NXT PG, XMIT):

Land Claims by Eastern Tribes

Q&H/Z20/72 =~ The LS, refused to file a #rotective acltion on the sround

O&L/027

CHRN

LAST

~d
b

FAGE.

that there i1s no #xisting Lrust relationshir with the
Fassamasduoddies {(see enlry below).

The Fassamasuoddies Filed an action in Federal Oistrict
Court in Maine seeking a declaratory Judsement Lhat Lhe
Teive is entitled to Fedagral rrotection under lhe Iondian
Trade and Inteéercourse Act and a preiiminary Lndunclbion
ordering the U.3. to Ffile a protective aclion asainst the
Ztate of Maine.

READY FOR COMMAND, GRPTION OR PG BIFOR NXT OFTHN. XMIT):



State

FAGE 1 OF

AR TAEM 1-0F: 3LIN SET 1.
of Maine Aborisinal Claims Act of 1%77. In Rewaiks of William

. Hathawav. Congressional record daiiy ed.s v. 123, Mar. 1, 1%77:

B3205-33212.

Contains memorandum of Uhe Derartment of Lhe Atlorner General,
State of Maine, February 18, 12773 and mescranda of the U3,
Derartment of Jdustice. in suprorl of Fialnliff's mobtion For further
extension of lime to rerort to the court.

1. REALY FOR NEW COMMANL(FOR NXT GFTN. XMIT::




1184 ITEM 1 GF 1 IN 3ET 1
o5, Consress,. House. Committes on Talerior and Insuiar
AfFfairs. Setliement of the Catawba Indian jand cliaims.

Hearings, 7ath Conscresss 15t sessions on HeRe 3274, Jdung 1€,

1979. U.5. Govts Print. OFf., 197%2. 474 p.

Qe e o s Settlement of the Carusa ITodian Nation Tand claiwms in Lhe
State of New York. Hearins, P&th Congress, Zd seéssivn. on
HeRo &E31. Mar. 3. 123830. Washinstan. UH.S5. Govi. Frint.
Of .. 1780,
Berial NMo. 9&-350

—————— Settlement of Indian land claims in Uthe Slalte of Maine.
Hearings, 7é6th Consress, 2d session, on H.R. 7717,
Aus. 20, 1780. Washinglon, U.S. Govt. Print. OFf.. 1730,

.5, Caongress. Senate. Select Commitles on Iodian Affaics.
Mashree lands. Hearinss., P0Lh Congress, 1st session. on

S3.uRes. 8h, to extinguish any rishls title, or inlerest to
FAGE 1 OF 3. READY FOR COMMANL. GFTIOGN OR FG BIFOGR NXT PG, XMITi:

Indians: Land Claims by Eastern Tribes
cerltain lands, in the Commonwealth of Massachuseltls, and fu

i

other rPurrosss,  Dote 21, 1277. Washinston, W.35. Govi. Frinb.

Off., 1977. 72 8.

e Praepgsed seltlement of Maine Indian tand claims. rearinss,

FaHth Consiress, Z2d session. on 5. 2829, Jduiy 1 oand 2. 17350,
Washinston, U.S. Govi. Feint. OFff., 1%80. wvol. Z.

-------- Statute of Timitations extension Ffor Iodian claims.
Hearings, 50k Congress, 1st session, on . 1377, May =
aind 1é4.: 1977. HWastiinston, U.3. Govl., Peint. OFF.. 1777

130 .
~~~~~~ Statute of Timitations extension. Hearings, P4th Consiess

1at session. Oec. 17, 1%977. Wastninstons W.3. Govi. Frint.
Off., 1980. 380 p.

.8, Congress, Senate. Select Committee of Indian Affairs/
House., Cogmittee on Inlterior and Insular Affaicrs.
HRNG, FAGE 2 OF 3. READY FOR COMMAND, OFTION OR PG B(FOR NAT PGs XMl

Indians: Land Claims by Eastern Tribes
Subcommitlee on Indian Affairs and Fublic Lands. The
Riode Island Tndian Claims Settlam=zal Act. Jdoiot
hearings, Yoth Consress, Zd sessians on 5. 21353 and
He W 12840, Jdune 20, 1978, Washinston. U.3. Govi.
Frint. Off., 1973, 12805,
HRMG, CAST PAGE. READY FOR COMMAND, OPTION OR PG #{FGR MNXT OPTH. XMI
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,"1573040 (I@Sp)km Foa Furngg,InFu Calil za7 SL700 I1SSUE UPDATED: 03/80/
O Indianss Lﬁﬁdﬁ'"“'"‘ v ﬁﬁiu o Tribes %%
BACKGROUND AND POLIuY ANALYSIS: EMM OF.1 IN SET. 1

The issue of recent Tand claims asserted by Tndians 1o the eastern United
States asainsl States, mundcipalilties, and privale Tandowners has recelved
national attention resulting in the introduction of lesistation in both housess
of Consress, The matter has received widesrread rubiicily and become the
focus of Consressional concern becauss of the dunrrecedented Tesal issues it
has raised and the unusual nature of the claims themselves. Such claims are
against States, cities, and individualis, rather than asainst the Fedsral
Government, and are based solely on Lhe alleéegation that Lhe Federal Government
did not sive its arproval to the convevances of Uhese lands by Indians to
non—Indians. This arproval is allesedly resuired by a 17%0 statule, the
Indian Trade and Intercourse Act (as amsnded). The Indians Cciaim that WS,
areroval to Lhe transactions was not siven as resuired by Lhe 1790 law.

The matter has 9enerated publicity and concern because the Indian Claims
Commission Act of 1944 was thousht Lo have setlled ance and Ffor a1l the matler
of Indian claims by creating a Commiszsion emrowered Lo adiudicate all Indian
land claims  against the United States which had arisen before 1944 and which
were based on allesedly unfaic lakings and/ur inadeduatls compensation For
takinss of Indian lands by Uhe WU.S. Such cliaims were lo be Filed by 1%01 on
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Fforever oarired. {(Any sdch cases arising arter 17446 ace heard by the U35,
Court of Claims.) Consideration was not aiven by this lTesisialion to the
Frossibility of claims arising asainst States, citiegs, o individuals under the
allesed rrotection of the Indian Trade and Inlercourse Act.

At Present, theres are numerous land claims ransins ur and down the lenalh
of the eastern seaboard, in various degrees of Progiress, all invokins
Pprotection under the Indian Trade and {ntercourse Act and seskins daases and
the return of lands allesed Lo have been illesally convered withoult UlE,
aFrFroval.

Frecedent—setltineg legisialtion to sellle the claims of lhe Narrasanselbl
Indians in Rhode Island was snacled by Consress o S=set. 30, 1973 (F.ol.
95-3985) . (O May 4., 1979, Uhe Statle of Rhode Island enacted lesisiation Lo
effectuate relevant pPortions of the seltlement.) This lesisliation imelements,
with certain modifications, & previously asreed upon sebtbtlement sisned by
rerresentatives of the Narcasansetl Indians,. the 3tate of Rhode Island. the
town of Chariestown, R.l. {(where these land claims are located)s and specivicd
Fprivate landholders owninsg lands to which Lhe Indians Taid ciaims.
Negoltiations Teading to the asreement were carried vut in consultation with
the Carter Administration,
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In effect, FP.L. 25-3%0 extinsuvished all land claims of Lthe Narrasansell
Indians iy exchanse for arProimatesly 1,300 acres of land — arrroximatsiy 700
acres to be dohated by Lhe State of Rhode Island and arproximately 900
additional acres o be rpurchased Fur the Iondians From srecivied landholders atl
Federal exrénse. {The effect of the Acl was continsent uron esltablishment biv
Rhode Island of a State corroration to acquire, manass, and hold the lands for
the Indians.) A selttlement Ffund of F23.3 miilion was established in Lthe ULS,
Treasury for the rurrFoss of ilmelementins the Act.

On Gote 1G, 1980, President Carter sisned inte law Fol. %6420, Lo setltle
claims to the Fenobscot: Fassamadquoddy, and Maliseet Indians to up to 12,5
million acres in Maipe. This is bv Far the larsest claim seltied to date.

Foleo P&-420 contains fravisions of a praeviosusly nescliatsd settlament
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e Declare the pPurrose of raltifvins the Maine Imelementins Act {enacted by
the State of Maipe oun ARc. 3, 19805, (A summary of the rrovisions of the
Maine Implementing Act is contained in S.Repl. %6-F07, al . 300.

e Ratroactively catify, in accord wilh State and Federal Taw: any poilor
transfer of Indian land in the State of Maine, and extinsuish Indian
atariginal title to such Tand and all claims arising Lherafram,
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— Tirect the Secreltary of the Treasury to esltabdish in the D.E. Treasury
a $27 miliion trust Funds one mald of which would be held in trust For the
benefit of the Passamasucddy Trives Lhe olher half of which would be held in
trust For the Fenobscot Mation {(to be Known as the "Maine Indian Ciaims
Zettlement Fund.")

e Tipect the Secretary of the Treasury Lo establiish an account in Lhe
S, Treasury to be known as the "Maing Indian Claiws Land Acquisition Fund,"
inte which would be transferred $334.0 mitlion from the seneral funds of Lhe
.3, Treasucy.

OFf this amount,. $P00,000 is Lo be held in trusl for the HMouwlbton Band of
Maliseet Indians.

$2&6.8 million is to be held in truslt for Lhe Fassamaduoddy Tribe.

$26.8 wmillion is to be held in Lrust Ffor the FPenobscot Nation.

The Secrelary of the Interior is authorized and directed Lo exrend, ab Lhe
regquest of the affscted tribess such funds for acquiring lands For sdoh tribes.
Desisnated Portions of such lands are to be held in trust by bhe Uniled

States and are subdect to specitied resteictions oo alienation.

= Flace all Indians and Indian lands within the Slate of Maine undei Lhe
civil and criminal Jurisdiction and jaws of the Stlate, sxcerl where
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apecifically rrovided otherwise, and excerl where declared oltherwise wibkh
reward to the FPassamasduoddy Tribe and FPenobscet Mation by the Maine
Implementing Act.

— Dectare that, as federally recosnized Indian biribes, the Fassamasuoddy
Tribe, the Penobscot Nation, and Houlton Baod of Maliseet Indians are elisivle
to receive "all fFinancial benefits which the United States provides Lo
Indians, Indian nations, and tribes or bands of Indians to the same extent and
subdect to the same elisibiiity criteria senerally arrlicable Lo olher
Indians, Indian nations, or tribes or bands of [ndians.”

—= Declare that the Passamaduoddy Tiibes lthe Fenobescot Nation. and Lhe
Houlton Band of Maliseet Indians acre to b treated in Lhe same manner as ather
Federally recounpized tribes Ffor Lthe rurroses of Federal lasalion, and any
tands of said Indians that acre held in trust or swubdect to restrictions on
alienation are to be considered Federal Indian resgrvalions For Lhe pPursoses
of Fedecal taxation.

- Declare bthal excerl as olherwise erovided, the Jaws and resuiations of
the United States which are "senerally arprlicable” to Indians. Indian natioanss
ar- trdbes or bands of Indians or to lands owned by or held in Lrust For
Indians: Todian oations. o teibes or bands of Indians, ace arrlicabls in the
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State of Maine. "

However nu‘iaw of the U.S. that "relates or asccoirds sepecial stalus o
vights" te such Indians or Indian Jands, o0 which affects o presmeis” ths
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w within the State of Maine.
Fendins land claims inciude lthose of the Wamranvas Tribe of Gav Head,
Mass., which seeks 5,000 acres in the town of Gayv Heads; the Schashticoke and
Western Fesvol Tribes in Conmeclticut, which are cliaimins 2ome Z,000 acres in
that States the CGhneida. St. Resis Mohawk: and Cavusa Nation in MNew Yook
Telaiming, respectively, in excess of five miilion, wr to 14,000, and we Lo
&H4,000 acresd the Catawba Tribe in South Carolina. ssskions the rvelurn ofF some
140,000 acres’ and lhe Thitimacha Teibe in Lovisiana, seekins Lhe relurn ofF
some 2,000 to 3,000 acres. .

The Maine case, discussed hereundors has been defined by the LDerartmont of
Justice as "potaotially the most complex Titisation ever boousht in the
Federal courts with social and ¢conomic imracts wilhout erecedent and
incradible potential Titisation costs to all partiss." This cases was
initiated in 197Z, when the Fassamasivoddy Indian Tribe asked the Federal
Governmeant to sue the State of Maine on its behald, contending that in 1794
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the State of Massachusellis (Maine succeeded to the oblisations of
Massachusetts toward the Indians by the Act of Seraration of 13207 had
ablained much of the tribe s aboriginal terciltory by terms of a tirealbly which:
they allesed, was in viclation of the Indian Trade and intercourse Acts i.e.»
Lhat such btrealy was nol aprroved by the Federal Government. The Govermment
refused to sue on the srounds that no Lrust relaticonshie gnisted belwesn it
and the Fassamaquoddies, and that it therefore had no lewsl oblisation to sue
an the Indians’ behalf {(the Fassammsuoddies arz recosnized as Todians by the
State of Maine and receive certain services from the Stale on the basis of
this relationshirl. The trive then sued the Government, challeasinsg its
refusal to recommend suit and claiming entiltiement Lo protection under the
Indian Trade and Intercourse Act. Shortiy after suing the Govecrnments the
Tribe obtained a court ordeér resuiring the U.S. to suve Maine so Lthalt the
statute of Timitations on the tribe’'s claim would et run out.  Twoe suits wers
then initiated - one on behalf of the Fassamasuoddies, and one on behalf of
the Fenobscoats,

In 1974 the U.Z. Districlt Court in Maine issued a decisiun in the
Fassamaquoddy cases holding that the Indian Trade and Intercourse Act  doss
aprprly to the Passamasuoddies, thus establishing & trust relationshir with the
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tribe. The courlt did not hold that the UoS,  must sus the State of Maine --—
anly that the WE. may nol decline the Indians” resuest on Lhe siound that
there is no trust relationshir betwesen the U.3. and these Indians . The
District court decision was upheld by the Firslt Circuit Courl of Arereals in
1275 ( Passamasquoddy v. Moeton ).

In response Lo Lthese decisions of the courts Lhe Doerarbtment of the
Interior preraced Titigation reports For the Deractment of Jdustice
recommending Lhatl amended comrlaints (refined and more deltaiied sulls) be
Filed an behalf of both the Passamasuoddizs and the Fencbscols asainst lhe
State of Maine. {The Fenobscobts stalus regarding the Indian Trade and
Intercourse Act was notl adiudicated as was that of the FPassamasuyoddiess
however, the lTitigaltion rerort conciuded that Lthev are alsoe covered by the
Indian Trade and Intercourse At and that there is, therefores a trust
relationshir belween them and the U.5. Government. The Fenobscots, like the
Fassamasuoddies, were recosnized as Indians by Lhe State and received cectain
servicves from the State on the basis of this recosniltion. The Fonobscots”
Tands were transfecrved by a 17746 deed by the tribe to the State of
Massachusetts, an 1818 treaty wilth Massachusells, and a rurchase of Tand by
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this period.)

The Derartment of Justice was sranted rereated extonsions of time before
advising the Court of its intentions with reseect to the case. This was in
order to fully study the caseé: as well as to allow for a Possible aut-af-caurt
settlement and/or Congressional action. Justice nevertheless indicated that
it believed "a valid cause of acltion existls Ffor pPossession and tresrass
damases for (hose lands actually used and occuried by the Fenobscol and
Fassamasuoddy Tribes as of 17720, and lthereatleéer takon from them in viosiabion
af the Trade and Intercourse Aot of 1770, as amended." The alements ciled as
a "cause of acltion Ffor recovery of Indian Land” inciuded the foilowins: 1)
that the claimant is & "teibe of Indians"” within the meaning of the Indian
Trade and Intercourse Acts (2 that the tand claimed is covered by Lhe Acl as
tribal Tands (33 that the .S, has never consentad to its alienation (i.&.9
transference’s and {(4) that the presumed tiust relationshir between Lhe U3,
and the tribe {(sstablished by the Trade and Intercourse Act) has never bean
terminated.

The State of Maine arsuved that (1) the Indian Trade and Intercourse Act
was never intended to aprly (o the orisinal Uhirteen colonies aflter they
became Staltess; (Z) bthat, in any evenl, lthe Indians transferred the Tandsg in
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question bevforeg the Revolulion and thus before 17705 and (3) that in ratifvins
Lhe Articles of Seraraltion, by which Maine was seraralted from Massachusells
and admitted to the Union in 1820, Consress tmplicitly arproved all lezaties
concluded by Massachusells up Lo that lime.

What are the prosrects For solution to the remaining claims? In the First
Flace, negsoltiated, oul-of-court setllements between the executive biranch and
the tribes {(subdect to arproval by Congress) are bzing gxplored, and in the
two instances cited above —— Rhode Istand and Maine == were asreed to and
confirmad by consressional lesislation. Second, consressional acticn.
inderpendent of nesoliation. is possible, and lesislabtion has been inltroduced
Lo this end. Thicds rescolution thoeoush the Courts remains as an alternative
should the firslt two avenues noal be Pursued to successful concliusian.
Briefly, the rotential of ®ach avenus is summarized below:s

{1} Cut--of-court setbtiement belween the Administration and Lthe tribes .

Nesotiations are underway in a number of instances, including New Yorks
and South Carolina.

{(2) Consressional action, inderendent of seltleéemont oubt of courl .

At Teast three potential allernatives are oren to Consress, should gut—-of-
court settlements Ffail. These are (a) extinguishment of the aborisinal tiltle
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claimed by the Indians {(with Llhe possibility of a cash settlemsnt of the claim
in comrensation therefor) (b)) retroactive ratificaltion of the allesedir
illesal treaties and asreements by which the land was transferred, and () a
settlement similar to lthe Alaska Native Claims Seltlement Act of 1¥71: wheroby
the aborisinal land claims of the Alaska Natives were extinguished in return
for comPrensation by means of both a land setliement and a cash rarment.

A3) Jdudicial processt addudication thooush the courts .

Goddudicial process is rotentiaily the most btime-consuminsg melhod of
resolution.  The Depactment of Jdusbtice has ooted thal "it is imrFossiblie Lo
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T othe toibes, wouwid place substantial hacrdshirs oo ionoeceant fartiszs, who actad
targely in =ood failth in Purchasins real estaltes investins btheir Ffunds and
imProvins theie rrorerly, Gnly a4 Consressional resoiution of the Indian
claims can correct the rast industices to Lhe tribes wilhouolt Creatins new
hardstiirs for others." It has been the Pendency ofF these suits with thelr

resultant uncerltainty which has preciriltated economic disrurtion in the States
oF both Maine and Massachusetits.

The P6th Consress enacbted Pol. 26217 (8. Z222) to amend Title Z25 (sec.
Z145) {(a) and (b)) af the U.3. Code by extending the time in which the United
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States can brins damase acltians on behald of Indian teibes For claims accurins
Fprior to July 138, 157646, The new deadiine is Dec, 31, 1982, This Tesislation
also directs the Attorney General to submil to Consreéss by June 30, 1981,
lesislative alternatives to resolve those Indian claims subdect to the statuts
of limitations which the Secrelary of the Inteéerior or the Altorney General
pelieves are not approrriate to resclve oy Titisation.

Other Claims
A brief exPlication of other similar cases includes the followins:

Rhode Island

Two suils were filed in Federal District Courl in Rhode Island on Jan. &
1275, by the Narrasansett Indians, claimins title to Tands aliesedly alienatsd
in violation of the Trade and Intercourse Act { Narrasanselbtl Tribe of Indians
V. Southern Rhode Island Land Develasmaent Coce .- and HMarcasansett Tribe
af Indians v. Murerhvy J.  The suits were subscaventiy consceiidated and the
court has retfusad to dismiss, radecting defensegs set foarth by the defendants
{Jdune 23, 1%974) (418 F. Suppr. 778)3 (Dec. 1, 1%7&) (4246 F. Sure. 1320,
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Lesislation settling these claims was @nacted by Congress on Sert. 28,
1978 (F.L. 99-395) and by the State of Rhode Island on Mav 4, 197%. (See
abuve ).

Connecticut
A suit was filed in Federal District Court in Connecticut on Arr. 17,
1275, by the Schasnticoke Indians, sesking (o recovar several hundred acres of

tand located in the Town of Kent, allesedly alienated in vioialbtion of the
Trade and Intercourse Act ( Schashticoke Tribe af Indians &«t. al. v. HKent

Boehool Core.s el. a&l. Je The court has refused to dismiss, redecting deéefenses
set forth by the devendants {(Dec. 2, 19746&) (423 F. Suse. 730)5.

Other swuils Filed in Federal District Court in Connecticult by Lribes
seeking racovery of lands allgsediy alisnated in violation of the Tradse and
Intercourse Acl arel

Western Fequot Tribe v. Holdridoge Enlerprises, Inc., eb. al. {(Mav &
1974608

Mohegan Tribe v. Zauss, e¢t. al. {(Fus. 31, 127735 and

Mohesan Tribse v. Slate of Connecticut {Auw. 351, 1777).

Cn Jan. 17, 1280, the LS. District Court for the Listrict of Connecticut
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~ thus denving a mobtion by the State of Connecticut to dismiss, lthe case |

Mohesan Tribe ve. Conne.e Jo The State had contendesd that the Nanintercourse Act
was not intended to areiv bto Indians such as bthe Mohesans whos it was allesed,
have nevaer resided in Indian countery as defined by Federal law.

Massachuselts

A suit was Filed in Federal District Court in Massachusetbtts on Aus. 28,
AFT76, by the Wamranoas Indians of Mashree, seshkios to recover some 17,000
acires in the Town of Mashree allesedly alienated in viciation of the Trade and
Intarcoursae Act { Mashres Tribe v. New Seabury Coarr. 2t. al. ) The court
refused to dismiss, redecting defenses sebt Torlth by defendants {(Feb. 28, 1%77)
(427 F. Suppr. 3897).  The court noled that in ocder to establish a4 prima facis
case: "plaintiff must show thal...ilt is o repreéesents an Indian teibe wilthin
the meaning of the Trade and Intercourse Act.eee ! Thus, op Dot. 17, 19877,
trial orened in Federal Districl Courlt in Boston to determine whether the
Mashrpze Wamranuass are in fact a Jesally consituted tribe and thas 2lisibis
for protection under the Trade and Intercourse Act. On Jdan. &, 1978, bthe durvy
in this trial determined that the Wanranoass wers not an Anscican Indian troibe
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in 17%G, and are nol todav.

Uin Feb. 13, 197%, the First WLE., Circuil Court of Arpeals in Boston uvweheld
the Federal District Court Jury decision that the Mashiree Hampanoas Indians
are nobt an Indian tribe and thus aire not wilthin Fprobtective coverase of the
Indian Trade and Intercourss Act.

A simitar suil was Filed on Dec. 23, 1274, in Federal District Courl in
Massachusetts by the Wamranoas Tribz of Gavy Head, Massachusatis, seekins
recovery of some D000 acres of land ( WamPanoas Tribe of Gary Heéead v. The
Town of Gav Head ). G Dece 10, 1976: the Town of Gay Head voted to deed
certain of the disputed Tands lo bthe Indiansd such aclion must be arproved biv
the Massachusetts lesislature,. howsver.

New York

A case of Pparticular inportance is that of Opeida Nalion of New Yorks
#t als wve County of Oneida, Mew York, #€ al. o+ 1o which an opinion was
delivered on July 12, 1977, in Fedeéral District Court Ffor the Marthern
District of Mew York (4253 F. Suerp. D327). Plainliffs in this case are the
CUneida Indian Nations of New York and Wisconsgin and the Uneida of Uhe Thames
Band Council of Optacio, Canada. Defendants are the Counties of Oneida and
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Madison, New York.

The Indians originally filed suilt dn 19706, seekins damases arising From
the allesedly illemal use and wsccurancy by the Slate {and hence the counties)
of 100,000 acres allesedly comprisinsg parltl of Lhe Indians” aborisinal Tands.
purchased by the State of New York in 1795, allesediy in violation of the
Trade and Intercourse Act.

The Court helid (1) thalt the Indians have established Lthat lransfer of
the land by the 1793 treaty wilh Mew York was in violation of the Teads and
Intercourse Acts (2) thatlt defenses asserlted by the defendants have nol been
estapiished; and (32) that the counties are liaole (o the Indians for damases
fresultbting from their (Lhe counties ™) use and occurancy of Part of Lthe Tand in
question during 19468 and 17469,

v This decision is important becadse For bthe first Uime a court has Foundgl
{1} that JTand was taken in vielatiocn of the Trade and Intercourse Acts and (2

Lhalt the defendants are liable for Jdamasdes as

a fresult theireoat.
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S summary Judament in the 1970, and a later 1974, acbtion. The Coeunty arsued
that & rulins in 1978 by the Indian Claims Commizsion That the .3, had
knowledse of the breaties whereby the Oneida lTands were lransferred
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constituted an iarlied Faderal rativication of the Slats s ownersnir oF the
lands so0 as Lo satisfy Lhe Trade and Inteccourse Act.

On May 17, 1979, the Districlt Court denied the County s moation For sSuibib&anry
Judament. An arpeal of that denial was dismissed on June 1. 1580, by the U5,
Secoand Circuit Court of Apreals. The Court held the issue (o be
"interlocutory" and "nol riee fur arpeal.”

Most recentlyr a suilt was filed in Federal distodict court in Mew York in
December 1%7% by the Cneida Indians, claiming ur Lo D million acres —- & cliaim
not backed by the Interior Derartment { Oneida Indian Mation v. Stlale of bMew
Yoir-R. &t. als’ ¥Ye

Cn Aus. 20, 127%, Interior Solicitor Leo Mo Eeuwlilz announced that a
tantative asrsement has besn reached on a prorosed lesisiative settliement
which would sive the Cavusa Indian Nation a Z.481-acre reservalion and an 38
million trust Ffund in return For extinguishment of the Cavusas” claims (o
4,000 acres in that State.

Legislation to implement this rrorosal has been introduced (HoR. 46310,
The ill would Provide for relipsuishment of the Cavusas” claims to 64,000
acres in lthe State of New York and relaled damasess for exlinsuishment ofF
alleved aborisinal title of such Indians (o such land:d and For validatioon of
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any previouws transters involvinsg such lands.

The State of New York would transver to the Iatecioe Deractment al no cost
the 1,85Z2-acre Sampson State Park, to be held in trust For the Cavusa Nalion.
The Department of Asciculture would transfer 23,4627 acres of Natiovnal Forest
Land to the Interior Derartment to be held in trust for the Carusas., These
Tands would constitute the "Cavusa Reservation,"

$2.5 mittion of the 32 million truslt fund, established by H.R. &&31, could
e used by the Sscretacry of the Intecior Yor acsuisition of additional trust
lands for the tribe.

The tribe would consent to Sltate criminal and civil Jurisdiction on these
Tands, with Timited concurcent teibal criminal Jurisdiction as srecified.

On Mar. 18, 1980, the House voted ons. and Ffailed Lo rass, H.R. &&31.

The Cayusas are rerorted to have Filed suit on MNove 17, 19780, in the
Federal District Courlt of New York, askins for return of the 44,000 acres in
question and Jdamases.

In April 1780, a rprorosed settlement oFf the claims of the St. Resis
Mohawks was rerorted, whereby the Indians wouwld receive ¥, 750 acres of New
York State land and a trust fund of 7.5 million in Federal funds. In
addition, the State of New York would sell the 2t. Resis Mohawks 230 acres at
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fair market value.

Claims by Uthe Oneidas of ur Lo 200,000 acres, by Lhe St. Resis Mohawks Lo
14,000 acress and the Cavusas to &4,000 acres have been termed "cradible” by
the Interior Derartment, as have claims by the Catawba Indians in Soulh
Caroiina to 140,000 acres in that Stalte. However, the Intecior Department is
now backins nesoltiated setlliements in lLhese cases.



South Cacolina

On Arr. 17, 1978, Interior Secretary Cecil L. Andrus announced Lthe
Formation of a special task force to develor a prorosed Tesislative ssttiement
for the Catawba Indians’ land ciaims in Soulh Carolina. Membeéers of the lask
Fforce are Interior Solicitor Ledo M. FKralited Jdames Mocmons Assistant Attorney
Generalsd and Eliot R. Cullers Associale Director, Office of Manaséement and
Budest {(see abovel.

On Got. 28, 1780, the Catawba Indians filed souit in UW.S. District Court
o the Disteict of South Carolina, szekins celurn of 140,000 acres and
tresrass damasies thereon ( Catawba Indian Tribe v. Stalte of Soubth Carolina
gt. al. .
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Lovisiana :

Anobther case involves the Chitimacha Tribe of Louvisiana, which Filed swuit
in Federal District Court {(Western Distedict of Loulsianad in Augsust 1977, rfoc
recavery of Z.000 to 3,000 acres of land allesedly alienated in vieiation of
the Trade and Inlzrcourse Act { Chitiwacha Tribe of Lowisiana v. Harey L.
Laws Co.s Inc., el 7 T R

The claim was dismissed on APril 24, 19806, by the Districlt Court. The
Court held that the Lovisiana Land Claims Acts, under which nonindian titlie
had been recosnized, established exclusive Procedure for claimins btitie to Lhe
Tand within the Louisiana FPurchase. The Court helds Furthers that time
Vimitations for filing claims under such Acls preciuded Lthe Tribe s claim.

The Derartmant of the Interior has recommended that the Derartment of
wustice sue on behalf of Lhe Chitimachas For the return of a separate B00~acre
Farcel of Tand.

Florida

In 1978 the Zeminole Tribe of Florida filed suit in UW.E. Districl Court
for the Southern District of Florida "to establish Lhe risnts of the Seminois
Tribe.ss in 145,000 acres of reservation land... subdeclt to the Protection of
BACK, PAGE 20 OF 22. READY FUOR COMMAMD, OFTION OR PG #(FOR NXT PG, XMIT):

Indians: Land Claims by Eastern Tribe
the Indian Non-Intercource Act...”
v. State of Florida, et. al )

In 197% the Miccosukee Tiodbe of Florida Ffiled suil in the U3, District
Court forr the Southern Disteict of Florida for "a declacatory Judsment that
Flaintiff Miccosukee Tribe... is the beneficial ocwner of cerbtain tracts of
Tand in the State of Florida.... Tha lands in question consist of a tract of
arProximately 4%,%20 acres sel aside by Lhe State as rarl of a reservation for
the Miccosdkee Tribe and a tract of about 5 willion acres set aside by

3
Seminole Tribe of Indians of Florida

Executive Order of the FPresident of the United Slales as & réservation for Lhe
Teibe."” { Miccasukee Tribe oFf Indians of Florida v. 3tate of Florida, zt.

a1l +) The suit alleses that the Tands were alienated in vivlaltion of 20
k. 80 177, the Indian Trade and Intercourssz Acl.

Virginia
Lemislation bto ratify a nesoliated setltiement of & claim by the FPamunkey
Indians of Virsinia asainst the Southern Railway Co. was enacted on Mov. 24,
1280 (FP.L. 7&-434).
The Famunkevs” claim involves 20 acres of land which the Richmond and York
River Raiiroad "purported (o condemn” in 18553, without canseat of the Virsinia
BACK, PAGE 21 OF 2%, READY FOR COMMAND. OFTION OR PG O#FOR NXT PG, XMIT):
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“Assemblvs as allesedly resuired by State law, or of bthe United States, as
caliesadly resuired by the Indian Trade and Intercourse Act. In 1374 the
Southern Raillway acqauiced the track buill over the tand in suestion {(H.Rerl.
Fh-1144).

The Tesislation pProvides for parment of B1060,000 by the Southern Raliwary
to the Pamunkey Toibe in exchanse for a4 waiver of the Trive’s claim far any
Ppast btresrass Jdamases and for use by Lhe railway of Lthe cight of wayv over Lhe
tand forr the next ten vears. The Jesisiation also Provides for a leass
agreement for future use by the railwary of the risht of wav, wherebr the
railway would compensate the Tribe annually Ffor such use pesinnins in 178%,
I¥ the risht of wav were abandoned and the track removed, Full posseéssion and
exclusive use of the risnt of way would revert to the Tribe.

The lesislation alsoe provides for accerlance by the United States of a
waivar and release sisnsed by the tribe waiving all teibal claims asainst the
United States, the State of Virsinia, or any olther rerson or e¢ntite, which
misht arise out of the use or disposition of the lands in [uestion.

BACK, LAST PAGE. REALY FOR COMMAND. OFTION OR FG BFOR NXT OFTHN, XMIT):
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Estimated Value

of lLand at Tine of

Interest to Jan.
(2% sinple interest-aboriginal title
5% sinple Interest-recognized title

1,

Tralx Clalm/Transier Date Transfer (S/acre):/ g interest for pre-1790 transfers)
Cayuga 62,100 acres/1795 $ 279,450 $ 1,050,732
($4.50/acre) (2% x 188)
$ 2,626,830
(5% x 188)
1,900 acres/1807 $ 11,400 $ 40,128
($6/acre) (2% x 176)
$ 100,320
(5% x 176)
Oneida 100,000 acres/1795 $ 450,000 $ 1,692,000
($4.50/acre) (2% x 188)
$ 4,230,000
(5% x 188)
140,000 acres/1800-40 $ 1,120,000 $ 3,651,200
($8/acre) (2% x 163)
$ 9,128,000
(5% x 163/1820)
St. Regis
Mohawk 10,500 acres/1820-30 $ 105,000 $ 331,800
(S10/acre) (2% x 158/1825)
$ 829,500
(5% x 158/1825)
Shinnecock 3,200 acres/1859 $ 64,000 $ 158,720
($20/acre) (2% x 124)
$ 396,800
(5% x 124)
Catawba | 144,000 acres/1840 $ 864,000 $ 2,471,040
: ($6/acre) (2% x 143)

‘)("Fl ukes Vo

WNT

NoT-

PR SeToFFS

$ 6,177,600
(5% x 143)

Total Award

(2% interest)

$ 1,330,182

$ 51,528

$ 2,142,000

$ 4,771,200

$ 436,800

$ 222,720

$ 3,335,040

 movey RereED)

Total Award
(5% interest)

$ 2,906,280

$ 111,720

$ 4,680,000

$ 10,248,000

$ 934,500

$ 460,800

$ 7,041,600



Moheqgan 2,59 acres/1872

Schaghticoke 1,200 acres/
1801

100 acres/1900

Western 80 acres/1800
Pequot

720 acres/1855

C‘\"‘" 3~?\l$~tMI/’7’q
Ahu‘.\‘lwb
Cpre- l’t‘\')

Dp\gclﬂ 30’ o0°® /)7’5
abiens gl

cmrae) S Y5000
Cee S

/1738

$ 63,750 $ 141,524 $ 209,27
($25/acre) (2¢ x 111)
$ 353,812 $ 417,562 ¢ =
(5% x 111)
$ 3,600 $ 13,104 $ 16,704
($3/acre) (2% x 182)
$ 32,760 $ 36,360
(5% x 182)
$ 3,000 $ 4,980 $ 7,980
($30/acre) (2% x B3)
$ 12,450 $ 15,450
(5% x B83)
$ 240 $ 878 $ 1,118
($3/acre) (2% x 183)
$ 2,196 $ 2,436
(5% x 183)
$ 14,400 $ 36,864 $ 51,264
($20/acre) (2% x 128)
$ 92,160 $ 106,560
(5% x 128)

4 6,000,002
B2/

‘7 Yso,60°
Cl.so/<es)

ID/ Ro0 022

( 2/4;?'_)

*/ The dollar-per-acre figure used for estimating the value of the land at the time of the transfer is only a very tentative estimate of what the value of

the land might have 'been.
of the transfer.

Extensive historical research will be necessary to develop a more reliable estimate of the value of the claimed land at the time



Represents estimated total number of landowners only. Does not include
total population of claim area.

Attempting to estimate a probable negotiated settlement value is
impossible because of the various factual situations and other impon-
derables. The Maine settlement is not directly comparable since it
involved aboriginal claims while claims in New York and the South
Carolina claim involve recognized title. A proposed Cayuga settlement
was the subject of H.R. 6631 in 1980 and the figures were as noted.
The figures for the St. Regis Mohawk are based on a draft bill that
apparently was not introduced, at least in part, because of internal
tribal dissension.

These values do not reflect offsets that would be allowable under the
Bill. For example, the Catawba claim would be worth $210,000 plus
interest but the State paid over $200,000 in subsistence payments to
the Catawbas through the years as partial recompense for the loss of
their land. If this were subtracted the Catawbas would receive nothing
under the Bill.

The first figure represents post-1790 transactions and appears to be
succeeding in the courts. The second figure represents pre-1790
claims and appears to be losing in the courts.

Three million represents an unfiled potential aboriginal claim. No
data has been accumulated on this claim.

Represents value of land without improvements.
Shinnecock is an unrecognized tribe and does not appear to be actively

pursuing their claim at this time. Thus, we have no data except as
noted.



Other Known and Potential Claims

Connecticut - Western Pequot, Schaghticoke, Mohegan, Eastern Pequot.
Delaware - Nanticoke.

Florida - Seminole, Miccosukee.

Louisiana - Chitimacha, Tunica-Buloxi, Houma.

Maryland - Piscataway.

Massachusetts - Gay Head Wampanoag, Herring Pond, Chappaquiddick,
Christiantown, Troy, Mashpee.




*"/t WW - Z—ly
EXECUTIVE OFFICE OF THE PRESIDENT Aand Clatws
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C, 20503

MEMORANDUM May 10, 1982
TO: Fred Khedouri

FROM: Mike Horowitz H u

RE: Ak~Chin Authorization

You have asked my opinion on whether the United States will be
subject to damages under the Ak-Chin Indian Community Water
Rights Settlement Act, Pub. L. No. 95-328 (July 28, 1978) (the
Act), or the implementing contract between the United States and
the Ak—-Chin Indian Community signed on May 20, 1980, if the
President fails to propose, or the Congress to adopt,
authorizing and appropriation legislation sufficient to fund
construction of water delivery systems that would provide a full
85,000 acre-feet of ground water annually to the Ak-Chin Indian
reservation in Arizona.

I. Background

The Act was the product of a negotiated settlement of a dispute
between the Ak-Chins and surrounding land owners in Arizona,
arising from the landowners' alleged infringement of the
Ak—-Chins' water rights. The United States was not responsible
for this infringement, nor was it legally liable, except
possibly on an attenuated theory that the United States had
breached its trust responsibility by not enforcing the Ak-Chins'
water rights against the landowners on a timely basis.

Under the Act, the Ak-Chins waived all of their past and future
legal claims for infringement of their water rights. In return
the United States agreed to conduct a study of possible sources
of water for the Ak-Chins, and, if there were a determination
that a viable source of ground water existed, to enter into a
contract with the Ak-Chins to supply 85,000 acre-feet of ground
water from nearby federal lands. Under tne Act, the United
States would be liable for damages in the event of breach of the
contract to deliver water; damages for such breach were set at
the replacement cost of water not delivered by the United
States. The United States would also be liable for any injury
to the water rights or other property of surrounding landowners
that might be caused by the Ak-Chin water project. The
surrounding landowners and the State of Arizona made no
contribution to the settlement.
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The Act specifically provided that if the Secretary determined
that pumping 85,000 acre-feet of ground water a year from nearby
federal lands would not be hydrologically feasible or would
diminish the ground water supply in the basin and thereby cause
severe damage to other water users, the United States could
deliver a lesser amount of water. However, this determination
had to be made, if at all, and an alternative plan proposed,
within 180 days of submission of the original report -- a period
now expired.

Section 5 of the Act provided:

"Notwithstanding any other provisions of this Act, no
authorization to make payments under this Act, or to enter
into contracts, shall be effective except to such extent or
in such amounts as are provided in advance in
appropriations Acts."

By early 1980, the Secretary had completed engineering and
hydrological studies of the Ak-Chin area, and determined that
sources of water existed on federal lands near the Ak-Chin
reservation, which could be provided to the Ak—-Chins. A

~ contract between the United States and the tribe was negotiated
and signed, establishing a schedule for phased water delivery.
The plan is for the United States to construct a new well field
on BLM land 30 miles from the Ak-Chin reservation to tap deep
ground water, and to provide additional water from the Central
Arizona Project (CAP). The contract provides for damages
against the United States upon breach of contract. 3Seaction 14
of the contract states, however, "This contract is subject to
the availability of appropriations pursuant to Section 5 of the
Act."

II. Analysis

In my opinion, the obligations of the United States under the
contract and under the Act are expressly limited by the
authorization—-appropriations process. There is little Joubt
that the Ak-Chins will sue if the United States fails to provide
less than 85,000 acre-feet of water per year. It is always
possible that a sympathetic court would rule in the Akx—Chin's
favor. However, I believe that the United States has a
substantial defense to such a lawsuit, and thus that the
Ak—-Chins would not be entitled to damages caused by failure to
enact sufficient authorizations or appropriations.
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No authorizations to enter into contracts are "effective except
to such extent or in such amounts as are provided in advance in
appropriations Acts." Pub. L. No. 95-328, §5. I interpret this
language to mean that any authority to contract with the
Ak-Chins (and any contract with other parties to effectuate the
Act) miust be made through the approoriations process. This
apparently was the view of the Department and the Ak-Chins as
well, since the contract of May 20, 1980 stated, "This contract
is subject to the availability of appropriations pursuant to
Section 5 of the Act."

Neither the Act nor the contract purports to require the
Administration to propose, or Congress to pass, appropriations
legislation that would effectuate the contract. WNor could it.
Given our constitutional system of separation of powers,
Congress cannot compel the President to submit particular
legislation, Sierra Club v. Department of the Interior, 424 F.
Supp. 172, 175 (D.N.D. 1976), nor, in my opinion, can Executive
Branch officials execute binding, judically-enforceable
contracts that would restrict the exercise of the constitutional
prerogatives of future Presidents and Congresses with respect to
the submission or passage of legislation. See National Audubon
Society v. Watt, Nos. 81-1641 & 81-1763, slip op. at 11 n.12
(b.C. Cir., May 7, 1982) (raising but not deciding the issue).

This understanding of the separation of powers is reflected in

the Anti-Deficiency Act, 31 0.S.C. §665(a), which prohibits
federal officials from usurping congressional prerogatives bv
entering into contracts for the payment of rmoney, in the absence
of advance appropriations or other legal authority. The May 20,
1980 contract, therefore, cannot be viewed as obligating the
United States to make any payment, or engage in any program, the
funds for which have not been appropriated by Congress. This
interoretation of the Act and the May 20, 1980 contract comports
with the usual understanding of federal contractual obligations,
since it is standard procedure for the United States to enter
into contracts subject to the availability of appropriations.
See, e.g., Blackhawk Heating & Plumbing, Inc. v. United States,
622 F.2d 539, 552-553 (Ct. Cl. 1980).

It follows that a decision to seek funding for water projects
that would provide less than 85,000 acre-feet of water per year
would not constitute a breach of contract or a violation of the
Act. Section 4(c) of the Act admittedly states that a “"failure
to deliver water within the times specified ... shall be deemed
a hreach of contract," but this langiage is expressly overridden
by the language of Section 5 ("Notwithstaniing any other
provisions of this Act, no authorizations to ... enter into
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contracts shall be effective except to such extent or in such
amounts as are provided in advance in appropriations Acts").
The Deputy Solicitor of Interior has informally stated that he
shares this interpretation of federal legal obligations under
the Act.

Nor do I believe that failure to seek appropriations for full
funding of the Ak—-Chin project would violate the trust
responsibility of the United States to the tribe, though on this
point I would defer to the professional judgment of the Lands
Division or the Solicitor of Interior.

I would stress, however, that there are high litigation risks to
deciding, without agreement with the Ak-Chins, to provide less
than 85,000 acre-feet of water per year. Litigation would be
time-consuming and expensive, and probably politically damaging
as well. The Ak-Chins will present a sympathetic case on the
facts, and might well ultimately prevail on the merits.
Moreover, the Ak-Chins would in all likelihood be freed from
their waiver of suits against the surrounding landowners —— thus
recreating the problem that originally spawned the Act.
Nonetheless, it is my legal judgment that neither the Act nor
the contract rejguires that the Administration submit a proposal
for the funding of a project guaranteed to supply the full
85,000 acre feet of water per year to the Ak-Chin commnunity.

Moreover, as a legal matter I would caution that the decision to
fund the Ak-Chin project fully would also pose the risk of
substantial future legal liability. The United States will bear
legal responsibility for any injury to the property rights of
surroundingy landowners from construction of the well field.
Since the well field is estimated to lowar the level of ground
water in the Vekol Valley aquifer by 12 feet per year, it is mot
unlikely that the water rights of surrounding landowners will
suffer. Indeed, in the event that the project causes the land
above the aquifer to suoside, the damage could be severe —
leading to costly litigation and judgments against the United
States.

Since the southern part of the Vekol Vallsy aquifer underlies
the Papago Indian Ressrvation, the Ak-Chin project is likely to
generate litigation by the Papago against the United States for
violation of its trust responsibility.

Most alarming of all is the prospect of breach of contract
actions by the Ak-Chins against the United 3tates if less than
the promised amount of water is delivered. So long as any such
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failure is attributable to a lack of appropriations, the United
States has, as noted above, a substantial defense to any »
ensuing breach of contract action. If the appropriations are
made and the water system constructed, however, the United
States may become strictly liable for any shortfall in water
delivery — with damages measured at replacement cost. 1In light
of all the possible contingencies that might affect the delivery
of water to the Arizona desert over the life of the contract
(i.e., in perpetuity), it seems clear that completion of the
prooosed project would subject the Unitad States to the likely
prospect of indeterminate, potentially mammoth liability in
perpetuity.

The legal risks of failure to fund tne Ak-Chin project in full
must therefore be weighed against the legal risks of doing so —
the prospect of substantial liability to the surrounding
landowners, to the Papago Indians, and to the Ak-Chins
themselves. In my judgment, completion of the proposed project
without modification of future liability would be the greater
long-run risk.

T fully share NRD's view that this issue mmerits high-level
attention, because the Ak-Chin settlement is being treated as a
"model" for future settlements. If we yield to the considerable
pressure we are bound to receive from Interior, Congress, and
the Indian community, it will be difficult to draw the line in
similar cases in the future. As NRD points out, the Ak-Chin
settlement

is a total federal bail-out of local private parties;

is inordinately expensive (NRD estimates $865,000 per
Indian); ‘

creates untold —-- but potentially devastating —— future
liability in the not unlikely event that we are unable to
provide 85,000 acre-feet of water per year in the desert in

perpetuity;

creates unpredictable liability for damage to
surrounding landowners —— who creatad the problem in the
first place; - .

has the potential for causing severa and irreparable
environmental damage by substantially lowering the water
table;
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may not be technically feasible; and

° may interfere with the water rights of nearby Indian
tribes.

The Administration faces a high-risk, no-win situation in this
and similar Indian water rights settlements, and in my opinion

should use the Ak-Chin situation as an opportunity to reappraise
federal policy in this area.

4; Mike Uhlmann




MEMORANDUM
THE WHITE HOUSE
WASHINGTON
May 13, 1982
S
FOR: EDWIN L. HARPER
FROM: MICHAEL [M MANN

SUBJECT: CCLP Agenda Item - Indian Land Claims Legislation

There is an action-forcing event in late June. The House
Interior Committee is scheduling hearings on this legislation on
June 22, and I understand the Senate Select Committee on Indian
Affairs is considering holding hearings at about the same time.

This will be on the CCLP agenda for the week of June 1.

In the meantime, we are working on this problem at the staff
level with OMB, Interior, and Justice. We have also met with
some Indian groups who are providing us with a position paper
next Monday (May 17) and have scheduled a further meeting with
Indian representatives for later next week.

Becky Norton Dunlop
Craig Fuller
Roger Porter
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Office of the Press Secretary

For Immediate Release June 1, 1982
TO THE HOUSE OF REPRESENTATIVES:

I return herewith, without my approval, H.R. 5118, the
proposed "Southern Arizona Water Rights Settlement Act of 1982."
I take this action with sincere disappointment. I am well aware
of the hard work of the Arizona Congressional leaders that
went into the development and passage of this legislation.

I also understand their desire to resolve the litigation that
has hung over the head of the City of Tucson and the many
private parties involved for the past seven years.

I strongly believe that the most appropriate means of
resolving Indian water rights disputes is through negotiated
settlement and legislation if it is needed to implement any
such settlement. However, H.R. 5118 is a negotiated settlement
with a serious flaw. The United States Government was never
a party to the negotiations that led to the development of
this proposal. This settlement was negotiated among the Tribe,
the City of Tucson, the State of Arizona, the affected commercial
interests and other defendants with assistance from the Arizona
Congressional delegation. The result of this negotiation
was that the United States Government, which was absent from
the negotiation table, would bear almost the entire financial
burden of the settlement at a potential initial cost of
$112 million and a potential annual cost of approximately
$5 million.

I cannot support this resolution of litigation on behalf
of the Papago Tribe by the United States Government. I can
only in good conscience approve legislation intended to implement
a settlement if the United States has been a major party in
the negotiations and if the contribution by the defendants
in the litigation involved is significant.

I pledge the full cooperation of my Administration to
the States and local governments that are facing the difficult
task of equitably resolving Indian water rights suits. I
cannot, however, pledge the Federal Treasury as a panacea for
this problem.

H.R. 5118 is a multi-million dollar bailout of local
public and commercial interests at the expense of Federal
taxpayers throughout the nation. It is a prime example of
serious misuse of Federal funds. It asks the Federal
Government to pay the settlement share of the mining companies
and other local water users whose share should more properly
be borne by the defendants themselves.

I therefore must return this legislation to you without
my approval. I will only approve legislation that implements
a true negotiated settlement. Such a settlement is one in
which all parties that are making contributions or concessions
have agreed to those contributions or concessions at the
negotiating table. I look forward to receiving such legisla-
tion from the Congress. I am asking the Secretary of the
Interior to coordinate participation by my Administration
in any such negotiations.

RONALD REAGAN

THE WHITE HOUSE,
June 1, 1982.
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