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July 28, 1982

Mr. William Barr
Deputy Assistant Director
for Legal Policy
The White House
Room 235
01d Executive Office Building
Washington, D. C. 20500

Dear Mr. Barr:

Enclosed you will find the materials on Indirect Cost/Contrac
Support, Timber Fee Administrative Deductions, and Economic Devel-

opment. There are a few other concerns I believe we should
discuss. Please contact me at your earliest convenience.

Sincerely,

s (’///
é(:d. - - ‘d{—/

avid bar

General Counsel
Enclosures
DD:rrs



AMERICAN INDIAN
NATIONAL REPUBLICATION FEDERATION

The Honorable George Bush August 9, 1982
Vice President of the United States

The White House

Washington, D. C. 20500

Dear Mr. Vice President:

I am writing to request an appointment with you to present
the input of the American Indian National Republican
Federation to the Administration American Indian policy
statement currently being reviewed by the policy review
commission.

In March 1982 Mr. Louis Bruce, Vice-President, Ms. Jeanne
Wasile, Secretary, and I, all of AINRF, met with Mr. John
McLaughry, Senior Policy Advisor, regarding an American
Indian policy statement. He encouraged us to proceed and
he was to speak with you on the matter prior to his
departure from the White House.

At the annual meeting of the National Republican Heritage
Group Council in Bal Harbour, Florida, the enclosed

resolution was adopted endorsing the efforts of AINRF in
their development of an American Indian policy statement.

The only Administration American Indian Policy Statement
was issued during the administration of President Nixon.
He is still recognized by Indian people as the only
President in recent history to acknowledge the plight of
the American Indian and to attempt to address those
problems.

We, the officers and members of the AINRF, feel that it is
encumbent on us to assist in whatever way we can to
produce and publish an American Indian Policy Statement.
We feel this is especially important before the November
elections to demonstrate to potential Indian voters the
concern of this Administration for the future of Native
Americans.



~ The Honorable George Bush August 9, 1982

Mr. Frank Stella, Chairman of the NRHGC, will accompany me
to present our statement to you. I have met with Mr. Bill

Barr, Deputy Director for Legal Policy, Mr. Morton
Blackwell, Special Assistant to the President, and
Ms. LoAnn Wagner, Assistant to Assistant Secretary of

Interior Mr. Kenneth Smith.

They are aware of our efforts

and our plans to present our statement to you.

We would appreciate an appointment of 15-20 minutes for

this purpose.

We would like the appointment as soon as

possible, since the first draft is currently being

reviewed.

Sincerely,

-
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Ted Bryant
President

Enclosure

HOME ADDRESS

5061 South Beeler
Greenwood Village,
Colorado 80111

Denver, Colorado
(303) 779-1054

80202

cc: Mr. Frank Stella
Mr. Steve Postupack
Mr. Bill Barr
Mr. Morton Blackwell
Ms. LoAnn Wagner

OFFICE

Deloitte Haskins & Sells
633 Seventeenth Street
Suite 2600

(303) 534-8153



A RESOLUTION SUBMITTED FOR ADOPTION BY THE NATIONAL REPUBLICAN
HERITAGE GROUPS COUNCIL ANNUAL MEETING IN BAL HARBOUR, FLORIDA,
JUNE 11-13, 1982, BY THE AMERICAN INDIAN NATIONAL REPUBLICAN
FEDERATION

President Reagan has stated his goals of
reducing humiliating welfare dependency and
increasing productive development of
America's human and natural resources. We
embrace these goals as our own, for no other
sector of America knows as we do the
devastating effects of dependency on the
people. No sector of America is more
determined that we are to achieve in time
the economic self-sufficiency of our
homelands.

National Tribal Governments
Conference, May 6, 19381

Although the Indian tribes have courageously accepted the
challenge of self-sufficiency in these times of worldwide
economic distress, theirs is a struggle out of decades of
economic deprivation. The Republican Party must aid the tribes
in their goals by encouraging the President to adopt and
implement a policy of strong protection of tribal governments
and lands, and assistance in the development of their

significant human and natural resources.

As the President has consistently advocated, the federal
government must relieve those burdens that encumber America's
economic progress. The greatest encumbrance to true economic
development on the Indian reservations has been the constant
peril faced by the tribal governments at the hands of those who
would disenfranchise the tribes from their lands and their

inherent rights to self-government.



NRHGC Resolution
Page two

In his campaign position on Indian affairs, President Reagan

stated:

Because I believe deeply in the rule of law,

I support respect for and adherence to

treaties, court decisions, and laws passed

by Congress which clearly recognize Indian

rights to self-government.
It is the sacred trust of the United States to protect Indian
lands and Indian rights; and the federal government should live
up to that trust responsibility so that the tribes can progress
in the security of knowing that economic self-sufficiency does

not portend the alienation of the lands and resources, nor

threaten their rights and their governments.

THEREFORE, BE IT RESOLVED that the National Republican Heritage

Groups Council supports the loyal American Indian National

Republican Federation in its efforts to reflect the needs and

desires of America's tribal governments and Indian communities,

and urges the President to heed the Federation in the

development of national Indian policy;

BE IT FURTHER RESOLVED that the National Republican Heritage

Groups Council urges the President to adopt a national policy

of strong protection of Indian governmental rights, tribal



NRHGC Resolution
Page three

self-determination, protection of Indian lands and natural

resources, and development of Indian reservation economies.

7
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Respectfully submitted: ) ,/5/¢féiaﬂicf/ =

/ / )
Ted Bryant, Presi@éﬁ{\
American Indian National
Republican Federation
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TERRANCE J. BROWN, ASSOCIATES S

< SUITE 700
WASHINGTON, D.C. 20005
202-628-8615

RESPONSE TO THE REAGAN ADMINISTRATION'S
DRAFT PRESIDENTIAL POLICY STATEMENT ON INDIAN AFFAIRS

Introduction

There are few tribal leaders who would dispute the
statement of federal policy in the area of Indian Affafrs. Since the1950's
alone, federally recognized tribes have beep-Subjected £o a series of'EBE/E;%Eing

as governmental entities. In the 1850's the Eigenhower Adminiéﬁig iop sought

to destroy tribal governments by : g federal Jur1§g;tf1on and trust

responsibilities to state gover tg/§nd by tribal ter@yﬁgtion. The/primary

accomplishm this péi{cy was : displacement of,Indian people frfom rural

aluable tiibal ags€fs, In the 1960's,
U / /;/-r. _\-

o -
: onjtz,mgig_feaerseavﬁg,a result of

)
funding programs initiated as a part of t 2 Fohnson Administration's ‘"war on

to urban poverty and the dissipation

some of the consequences of the terminati

poverty." While these programs did increase the level of services on many reser-
vations, it should be stressed that they served Indian people as a part of the
general, low-income population. These ahti-poverty programs were unresponsive
to the need to define and stabilize tribes as governmental entities. As a
consequence, when the Nixon Administration made a commitment to a policy of
Indian Self-Determination, a méjor problem it confronted was to nuture and
facilitate the development of tribal capacity to carry out the functions of
government inherent 1in the concept of sovereignty. While the foundations for

tribal self—government were laid during that Administration, Indian tribes



entered the 1980's confronted with threats of termination and abrogation of
treaties. These threats are traceable to the white backlash created by court
decisions favorable to Indians in the areas of treaty rights and trust responsi-
bility. Reluctant to confront the forces of backlash, the Carter Administration

approached Indian Affairs with a policy of having no policy.

These trends are summarized in this response to the “PEop

respond to that policy. It was against the backdrop of pgolicies of

to the 1970's that tribal leaders shifted t

e
been addressed to the Carter Adminigtration. response théy—:} ived was
silence. When the same issues W th the Reagan campaign, \the re-
Q\,‘: 1 /
sponse was a commitment to tribed\in Ey% following areas:l
————— == = -./
(i) A;&pq edgment of tribal syveceignty throggh'government-to- overnment
< consultation on critical Indiay issues; 7 i

\ -
(ii) Increased accountability of goveryment pﬁengégﬁifag.preujd1ng services
to Indian people; ":;;j,u::f**"

(iii) Restructuring of program guidi}}nggfﬁadministration, and services to
ensure their responsiveness td” the needs and priorities of tribal
communities.

Based on these representations and their potential to reverse the adverse

consequences of prior Administrations' policies, many tribal leaders supported

. President Reagan in his candidacy.

The significance of President Reagan's campaign pronouncements did not
cease with his election as President. For Indian people, these pronouncements
became the yardstick by which his honesty, fairness, and commitment to coordi-

nating federal resources to ensure constructive responses to their problems

-2 -



would be measured. Viewed in this context, the draft policy statement raised a

number of serious questions in the following areas:

(i) Whether the proposal to shift governmental functions from the federal
to the tribal level is merely a pretext for termination of Indian
tribes;

(i1) Whether the definition of trust responsibility vis-a-vis natural
resources increases the likelihood that natural  resoyrc 11 be
developed and/or exploited in a manner that is detri
but insulates the federal government from any p
Tor such detrimental consequences; and

for capital investment on reservation
liability to private investors th
valuable tribal assets.

= :

~ - f
In the following page u of 1issues are rarﬁed that we feel are
central to any d1scuss1on and developmagt of a f1na1.p611cy statement Indian

Affairs. These issues include triba
Indian Affairs, and the interrelationshi
While this is by no means a comprehensixp/TTEE, it provides a starting point
for developing a cohesive articulate policy to govern federal Indian tribal

relations.

(A) Tribal Sovereignty

A great deal of 1ip service has been paid in recent years to the govern-
mental sovereignty of tribes. At the same time, those elements that must be
present to exercise tribal sovereignty, (i.e. legislative, executive, and
judicial institutions), have been treated in a manner that is best described as
"benign neglect." Federal policy makers and agencies have ignored the reality

that governmental sovereignty is a two-part equation. One side of that equation

e



js the people governed. Through their legislative bodies, (in this instance
tribal governments), the people identify and prioritize their needs. Authority
is delegated by the people governed to the governing body to creaie whatever
institutions or service mechanisms are necessary to serve their needs and prior-
ities. On the other side of that equation is the government itself. That

to/-raise

government is responsible for exercising its authority, as delegate

revenues, provide services and monitor the conduct of indivj itu-

tional behaviour. The scope of that government's authorit to act re' ck
to the people governed. ‘
L=

centuries to ﬁgffépt this
=

equation. As a consequence, an infragtructure has/evolved wﬁereby t tate an

States and local governments have

local citizenry have delegated authority to their governments to expend revenues
s“\

—— ]
for the purpose of public transportatfon; income maintenance; social $ervices
2F ~
care; law and ordef; environmental protec-

rservices haye'traqé}a&ed—tﬁémSEives into

a system of statutes authorizing the c tion.9?{5gﬁ€i€é’fﬁs}i§yﬁ?€ﬁs and the

IR AT e

such as health on-a

tion and employment. These demands

monitoring of their performance. [

As a concomitant of the state or local government's authority to provide
service, each has the legal authority to raise revenues to pay for them. In
exercising that authority, states and local governments have developed nuTerous
mechanisms for funding public services. By 1973, as the chart on page 5 illu-
stratesz, state governments have developed an extensive system of taxation to
provide revenues necessary for governmental services and operétions. The areas
of taxation include sales and gross receipts, individual and corporate income
tax, license taxes, and taxes on personal property and death and gift trans-

actions.



Chart 1

Percentage Distribution and Rank,of Major Sources of State Tax Collections,
1922, 1938, 1948, 1968, and 1973 y

Type of tax 1922 1938 1948 1968 1973 1
Percentage of 101al stale lax revenue
Sales and gross receipts 14.1 53.4 59.9 51.6 54.5
General 14.3 21.9 28.7 29.1
Selective s 14.1 39.2 38.0 28.9 25.5
Motor fuel 1.4 24.8 18.7 14.2 11.8
Alcoholic beverage St 5.6 6.3 3.1 2.7
Tobacco product oo 1.8 5.0 5.2 4.6
Other 12.8 7.0 8.0 6.4 6.4
Income 10.7 12.2 16.1 24.0 30.9
Individual 4.5 7.0 7.4 17.1 22.9
Corporate 6.1 5.3 8.7 6.9 8.0
License 31.5 16.0 14.5 10.6 8.5
Motor vehicle and
operators’ 16.1 T 8.8 6.8 5.3
Miscellaneous 15.4 4.5 5.7 3.8 3.1
Other 43.7 18.4 9.6 Tl 6.1
Property 36.7 7.8 4.1 2.5 1.9
Death and gift 7.0 4.5 2.7 2.4 2.1
Miscellaneous ooe 6.1 2.8 2.8 2.1
Rank in imporiance as source of stale tax revenue
Property 1 4 8 8 9
Motor vehicle and operators® i
license 2 3 3 s 5
Death and gift 3 8 9 9 8
Corporate income 4 7 4 4 4
Individual income 5 ) 5 2 2
Motor fuel 6 1 2 3 3
General sales vois 2 1 1 1
Alcoholic beverage oo 6 6 7 7
Tobacco product — 9 7 6 6
Sources: Census Bureaw, Historical Statistics of the United Siaies: Colonial Times 10 1957 (GPO, 1960),
pp. 727-28; and Census Burcau, State Government Finances in 1968, pp. 20~22, and in 1973, pp. 19-21.
Figures are rounded.

*

(Reprinted from Maxwell and Aronson, FINANCING STATE AND LOCAL GOVERNMENTS,
gtudies of Government Finance, The Brookings Institution: Washington, D.C.,
1977 at p.42). '

ey



Despite the resources at their disposal to raise revenues, despite the
breadth of their legal authority, it should be emphasized that neither state nor
local governments have been financially autonomous. As Maxwell and Aronson

noted in their study entitled Financing State and Local Governments, “...For

many decades neither the state nor local governments have depended wholly on
revenue derived from their own sources. Annual intergovernmental transfer have

been made, principally through grants-in-aid."3 Stated in mor

according to the Advisory Commission on Intergovernmental

ms,
i i issi lati ns
1980 an estimated 31.7% of the total receipts of state/and local gov ments

came from federal grants-in-aid.4 (See Ch s ;:::Tt:?

There is an inherent assumption/made by fedgral legislators apd program

administrators that governmental sovereignty of/state and local ggVéinm ts and

“that of tribal governments are:sygonym?hs. That assumptiongg)both inagcurate
t, the

3 2
and antagonistic to 1 ibat- sts” for the fo]]owing'reasons. Fi

governmental equation is distorted he 1nstance—'of tr1b ! Indian

L
or tr1qil ggfe;ﬂm’nts, gﬁbse govern-
LY S~

ments lack the authority to act upon those '; &;’1n the same manner as states.

people define and prioritize their nee

For example, prior to implementation tribéffz;;stitutions and by-laws must be
approved by the Bureau of Indian Affairs. It is not unusual for a tribe to
wait several years from the .time it submits its proposed constitution and by-
laws to receive approval. Similarly, state legislatures have the authority to
define the requirements of state citizenship. On the other hand, enrollment as
a member of a tribe often does not rest with tribal government. It is‘subject
to approval by the Bureau of Indian Affairs. In short, the capacity of tribal
governments is dependent upon current federal Indian policy rather than the

authority delegated to tribal councils by the people they govern.



Chart 2

*

Declining Federal Aid to State And Local Governments
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The interjection of the federal government into the two-part equation
described earlier characterizing state governments also impacts upon'how tribal
governments deliver services to tribal members. The decision-making process
for meeting the needs of tribal members is focussed on the federal agency

rather than the tribal level. Members of tribes identify community needs and

.prioritize them. However, that js ‘'where any resemblance to s
governments ends. While states and local governments are ap
70% of the revenues required to provide services, Indian
totally upon federal dollars. As a result, the i programmed 1
communities are determined by factors other”than local/needs. Thus,;g%§§i;e the
crisis that exists in housing on Indi , a policy determination of
the federal level that low-income h onger a federaljpéﬁor ty will
preclude tribes' meeting theﬁi%ésmbeﬁ? ousing needs. jﬁﬁﬁﬁ;rly, with the
cutbacks in CETA funding tri

— -_——

stration of critical services. The

av_-i%st job slots and fyrmds for tribal/admini-

\bal need cogfj{cted with federal progam

s v w -
administration priorities and those p™NoRities q}tiquéf : é%é?ﬁ?égd-the out-
Y ST .~
come. These examples are not isolated ins ;’?ﬁ&wiQHEY“are part of a pattern.
1

With the shift in policy of this Adminigp(gf?;h towards the "new federalism",
Indian tribes lost critical funding resources in service areas essential to the

well-being of tribal members. 2

As a corollary of this distortion in the governmental sovereignty equation
as applied to tribes, the institutional infrastructure has not been allowed to
develop adequately at a tribal Tlevel. Tribal governments are dependent upon
federal funds for their staff. Tribal courts are often the creation of the
Bureau of Indian Affairs, (CFR Courts), and staffed by Bureau employees. Thus,
a critical institution -- the judicial branch of government -- is accountable

to a federal bureaucracy rather than Indian people. At the federal agency level,

-l



funding has either not been allocated or has not been requested for the purpose
of developing tribal courts and tribal codes. In the areas of consumer affairs
and child welfare alone, tribal courts have been confronted with an increasing

number of cases. In many instances there is no legal framework for the tribal

courts to rely upon in adjudicating such cases.

and Urban Development. Education for dian childgen, with some;é%gépiions,

is carried out by state and BIA insfitutions rapher than tribaHy-:>~ ntrolled

schools. Roads on Indian reservatigns are fipahced through BIA and the Depart-
sc‘\
ment of Transportation. Generai.assi§£ance for Tow incomg/fﬁaian famijlies is

provided by either

primary sources of employment opport nisjes on Indiaﬂ'resi;ya;ieﬂs—are\predomi-
:l 7 /—/. -"
el =

AT A

e 0 LN ——

. l ,I\/‘v.

One cannot realistically frame a coniﬁputhve Indian policy without acknow-

; ~
‘HAS's welfare programs. And finally, the

nantly federal agencies pnd programs.

e .
.
(\

ledging these patterns. It is both expensive and time consuming to develop the
‘ipfrastructure, staff it, and operate it. The level of poverty at the tribal
community level has necessitated the federal government playing a dominant role
in designing, staffing, and carrying out such services. What is disturbing
about the proposed draft policy statement is that it glosses over these reali-
ties. If there were a diminished federal role, there would be few or no insti-
tutions in many Indian communities to provide essential services. Moreover,
given the 1eve{ of economic poverty within many tribes, neither the manpower

nor the funding resources would exist to replace that federal service network .
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Any shift in federal funding for Indian tribes from a dominant to & supple-
mental role must carefully consider the demographic circumstances of tribes.
For example, there are few tribes that have 100,000 or more members. Many
tribes have 2,000 to 5,000 members. The rural isolation of these tribes from

existing service network systems, combined with their small number of members,

makes providing services a more costly endeavor. Similarly, all that
are eligible for federal recognition are not rich in coal, /}/' 37/ ray
resources. Their reservations do not contain resources 0

create a stable revenue base for tribal operations. e lack of epgToyment

work. These realities must be confrgnted and adgfessed before 1mEJ9me ting any

) 5
policy that imposes a requiremgg;;ﬁﬁbn~%f' to provide an inquasing pencentage

-
of their own fnnfiﬁjgidiszxigéigzkd\ggégrams. ~

——

(B) Federal Administration of
wh1ch/ihe‘ﬁpaft’bo11cyjﬁbes not ad-

The critical issue confronting tri
dress is that tribal assumpt1on of programs.h‘3:§3%5;:z; is not simply a matter
of will power; it is a matter of resourcesz//;;;ﬂpollcy draft implies that tribes
have been dilatory in assuming their fair share of the governmental burden.

Tnis flies in the face of objective fact. More specifically, the Bureau of
‘ Indian Affairs has consistently resisted and delayed tribes in contracting for
services pursuant to the Indian Self-Determination and Education Act of 1975,
(Public Law No. 93-638). Little or no technical assistance has been provided

to tribes regarding implementation of the Indian Civil Rights Act of 1968, even

in the wake of the Supreme Court's decision in Martinez v Santa Clara Pueblo.

There is no one division within the Bureau of Indian Affairs qualified or re-

sponsible for providing technical assistance to tribes in developing tribal tax
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policies. The track record of the Bureau of Indian Affairs and the Indian Health
Service in implementing Indian preference for positions above the clerical level
has been inadequate. Moreover, when tribes have attempted to ché]]enge the
negotiation of mineral leases by the Department of Interior which they alleged
were unfavorable to the tribe, as the Northern Cheyennes did in the 1970's, their

concerns have been disregarded. Similarly, tribal objections to econg ic devel-

opment projects that were disruptive to tribal life have be

servations. These include but are not

L d

accessible money supply to finance veRtures at Tow intérest rat
3 5
i s

to sustain economic development. The primary source of employment for Indians
on their reservations is Bureau services, federal grants and contracts, or tribal
government. Each of these sources of employment has diminished as a result of
the Reagan Administration's economic policies. To be specific, with the Bureau
realignment and reorganization many Indian employees will be RIFed as their jobs
are eliminated. The reductions in force will come at a point in time when
sources of economic development, educational and health service funds have been
reduced by block grant funding or eliminated altogether. fhat shifts the burden

to tribal governments to provide increased employment opportunities for Indian

- 11 -
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workers displaced by the budget cuts. Since most tribal governments rely
heavily upon CETA funds to employ their staffs, with the severe cuts in CETA

funding many tribes are not even able to maintain their present workforce level.

As a consequence of these economic policies, tribes are hurt in several
ways. First, unemployment on Indian reservations is excessively high. In

- testimony presented to the Congress” on July 19, 1982 Mr. Jose La/:Cruz,
President of the Quinault Nation and President of the Natj0 / ry/ of

L/

American Indians noted that BIA figures indicated unemploy, enf on res 1gns
was averaging 31% to 46% nationally. iohs, he indic: d, were
experiencing 60% to 70% unemployment. Unemploymeht on the Roé/ebud' Sioux
Reservation is now at 83% according rticle in the '::I_‘IEB Health
Regorter.7) ))
==~ 3 3
A practical response to such\highj’eve]s of unemp]oymi'ni,)would be retraining

. ®
—

tinuing education &nd vocational fechnical

longer V}‘Eble oB/m‘be"m‘ost reser-

dget, pr’opgsa—k’(the\,dm nistration.

of unemployed-adutts=—throug

training programs. However, these a
vation communities as a result of curren
More specifically, the following budget/cut)._\have been proposed which will
inhibit or eliminate tribal capacity to pgrade members' skills or retrain the
unemployed for new vocational areas where there may be increased employment
opportunities. (These budget cuts have not been adjusted to reflect a 9 %

inflation factor.)

Item: Adult Education Component of Indian Education

FY '82 funding level: $4,695,000
FY '83 funding level: $4,008,000

Reduction in funding: 14.6%

-12 -

——



Item: Post Secondary Component of BIA operated post secondary schools

FY '82 funding level: $8,170,000
FY '83 funding level: $6,381,000

Reduction in fﬁnding: 21.9%

Item: Comprehensive Employment and Training Title III

FY '81 funding level: $152,800,000
FY '82 funding level: $ 89,300,000

Reduction in funding: 41%

These reductions in funding levels for adult educati

the Southwest Indian Polytechnic Ingtitute whick’provided vocatiopal \training

to Indians in the Southwest apd-eTSewher 8 7
\\/ L

K- 2
and training opportunitﬁes on the reservation,

'

urban areas’ Thg;g.whe—are~unsk1]led
7

ake add1;non dem’hds on:Zhe already

In the_fEfEﬂE?
tribal members are forced to reloca
and therefore hard to place in jobs
strained, state administered systems of 1ow}]h;%ﬁ§:asag1ng, public assistance,
and medical care. (Health care has h1stor<:;;;; been provided to urban Indians
through Indian Health Service. However, the Administration's FY '83 budget
proposal eliminates Indian Health service for urban centers. This burden will
therefore shift to other federal and state funded "medically needy" programs.)
Even those with post secondary degrees and experience in whife collar jobs will
be forced to rely on public benefits becéuse they relocate in urban centers such

as Phoenix, Los Angeles, and Chicago where language, cultural background, and

racial barriers inhibit employment opportunities for Indian people.
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Often referred to as the "brain drain," this outflow of manpower resources
diminishes the capacity of tribes to éttract 1ight industry onto the reservation.
In the absence of a trained and/or trainable labor pool an industry must shoulder
the additional cost of importing its workforce in order to establish a reservation-
based facility. This substantially increases its start-up costs. When coupled

with the fact that other basic services such as health care, road mai

jts best, short sighted. For, it ignores the iptapacity ®of tribesAto raise

where almost 83% of the ab]e-%%?isd aqﬂlts are unemp]oyed{’jﬁfzme tax ijs not a
viable source of {pg_ oﬁﬁﬁy, where the average per capita income is
$3,000 per year, a regressive tax suc the salestax is nejt ical nor

g A et
institutigns—are not Y place and
" ;‘34’ ,ﬁ-&’h\- sl

functional, corporate income tax is a d'gehfgﬁf"to economic development.

viable. In an economy where services

Industries will require tax incentives and/;z;;; benefits to offset added costs
of establishing a reservation-based facility. In short, while tribes may have
the potential to assume increased governmental roles, they presently lack the
financial and administrative capacity. Current government policies and programs

are not likely to develop their capacity.

The question must ultimately be asked whether this draft policy statement
is a sincere effort to stabilize tribal governments and remove barriers to
tribal autonomy or a pretext for giving the federal trust responsibility its

narrowest possible legal construction. If the intent is the former, then this

g, §



policy statement cannot avoid the difficult economic realities confronting
Indian tribes. For example, it must recognize that before tribal governments
can experience any economic autonomy they must get out from under the diminution
of tribal resources by the burden of poverty. At present, the reservation

economy is inadequate to support tribal members' basic living needs:

- In FY '82, on the seventy reservations participating
Food Distribution Program between 82,000 and 91,000
lies were served each month between October, 19

- In FY '82 social services in the Bureau of Ind;
average mopth]y caseload of 57,750 pers

rior testified e the
that at least $15,000,000
Indian Child Wel
established a pregram)\for the
ned, neglected, ’Bffﬁandlc pped. 11

Senate Select Committee on
would be required to adequa
1978 (Public Law No. 95-608

care of Indian children w
—— {

R —/

It is costly to tribes reme.“:ie these symptoms of’ poverty. While they

have no choice but to do so, funding §riXical socia] seFVices siphons of f already

f Rom those'act;f:ijes’tﬁgftw¢l1 enhance

limited funds and staff resources awa

'lgﬂeaf%y— prov1d1ng food assistance,
1

general relief funds, and child welfare gsSistance does not create taxable in-

the tribe's economic base and revenue flow.

come to meet the minimum requirements of survival in a stagnant economy. This
locks tribes into a mode of operation that precludes using existing resources
to extend the reservation economic base and thereby decrease dependence on

federal funding.

The severity of this problem is best illustrated by the tribal law enforce-
ment program. In a contract study of law enforcement on Indian reservations
conducted on or about 1977, eighty-eight reservations submitted plans dealing
with law enforcement problems and programs to deal with them. The tribes were

required to develop funding estimates for their programs and identify potential
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sources of funding to implement the programs. It is significant to note that
the participating tribes anticipated the tribes' capacity to fund these programs
to be 12% of total funding. Approximately 83% was to be provided. by federal
sources, (43% from BIA programs; 6% from CETA; 24% from Economic Development
Administration; 9% from Law Enforcement Administration Assistance; and 0.6%

from Revenue Sharing) and 5% was to come from "Other" sources. 12

1 -

well as tribal services. A recent analysis of the impa ¢ of ZCET u on

This reliance on federal resources characterizes trib
Indian workers and communities underscores the crucial rdle of federa nds in
the tribal economy. Among the examples ci

nalysis are PEEEEE:;zrms,

a tribal enterprise which meets 25% o

needs.throughéggig/Public

Services Employment. Similarly, Pagago Livestogk’ Center -- the o y Yivestock
» 2
center on the reservation --.<ka its labor force provided CETA.
—— ] /
Termination of PSE will force Eb.ter to cut back on Services it presently
provides, SUCh as maintaining live k pens and feeq,énd providing yeterinary

services to tribal ranchers.13

- I - ~ — N
SR YA TR

These realities can only lead one ‘@Igﬂﬁ?’following conclusion. The
natural resources that presently exist oﬁ/;;;:Qn reservations are insufficient
to finance the cost of providing governmental services to tribal members at
an adequate level. Indian tribes can achieve economic sovereignty only if the
federal government initiates a policy that maximizes coordination of existing
federal resources, implements funding mechanisms that are more responsive to
the needs of tribal governments, and creates incentives for private sector

development of reservation-based enterprises and investment in tribally-owned

businesses.

=



When measured against these prerequisites, the draft policy statement is
seriously lacking. While it emphasizés that tribes must reduce their dependence
upon federal funding, it makes no long-term commitments and offers no'strategies
to enable tribal governments to assume increased financial responsibility.
While it 1imposes as a condition precedent to full acknowledgment of tribal

soveriegnty (i) tribal responsibility for an orderly transfer of funchiong from

procedures fqi_fund1

tribal members by reducing funding s and sub&%rtut1ng 5 i ructures

such as set-a-sides under state block drakts -- tah 6?:;hffﬁ—are,CTear1y dis-
advantageous to tribes. (Set-a-sides to In‘.gh;%f#%z;bander the Community Ser-
vices Block Grant ranged from a low of $9{g,;;qa high of $164,505 in FY 182,14
Funding levels for most tribes were inadequate to operate a service project for a
year). It also propoﬁes to carry out its trust responsibility to protect tribal

water resources subject to the proviso that it ascertain the value of the

resource for which the water is being claimed.

(C) Interrelationship of Tribal and Other Governments
An obvious consequence of this policy statement is that it redefines the
relationship between tribal and other governments. With regard to the federal

government, it defines a passive role in providing services to tribes and
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protecting tribal assets. The federa] government will supplement the funding of
services. The responsibility will beﬂshifted to tribes to agressively seek out
and create a revenue flow on the reservation to underwrite the cost 5f services
to tribal members. The federal government will quantify and selectively protect
tribal resources. The burden will shift to tribes to assess their own natural
resource potential, ensure that tribal transactions are entered int g
length negotiations, and create investment incentives using J/ﬂ{/f?)¥/

attract business ventures onto the reservations.

arm's

By relegating the federal government to supplement in
Indian Affairs this policy statement ssues criticati%gg;tr1bal
economic development unresolved. Fo ribal government merge as
state-like governments, are they t : as states for tﬁ/>pu ose 6f

-t
national environmental protec% 18Q and/ﬁabor relations st_;utes? As
spons1b111ty_gﬁ_;g;ggl¢4ﬁnf”/_’—ﬁ\1ncreases, will they'be accorded increased
Jjurisdiction in criminal and civil

/ -
within the reservation's boundaries? he federa1 fble’Tﬁ tr1b§I‘government

diminishes and tribal investment in cap1tay,;é%fﬁ%2;°qncreases, what will be
the scope of tribal liability in such Jozﬁii;;;tures? Will "sharing the risk"
open the door to encumbrance of tribal assets by private sector investors?
Will tribes enjoy the full range of revenue-raising powers presently enjoyed
by states such as taxation and issuance of bohds? How is the balance to be
struck between the authority of tribes and the governments of the states in
which their reservations are located with regard to taxation of reservation-

based corporate activity? Will the emergence of tribes as state-like govern-

ments compel states to extend the principle of comity to tribal laws?

- 18 -



In the past, tribal independence from state interference has been a direct
function of the federal government's actively asserting that authority to act
in Indian Affairs was reserved by constitution and statute to the federal level
of government. The federal presence did not always deter states from interfer-
ing in tribal matters such as the welfare of Indian children. However, it did

minimize the incidence of such encroachments upon tribal authority. In de ining

a passive role for the federal government in tribal affairé,

out fear of redress. Should this occur as a consequence 4f the diminish

ets. Thus, thi)qdést1on of the

must be ack Yy any policy statement promu]gateg-by this Adminigtration.
Conclusion ; (/,~ o .
MORC 1USION 7 {:,»"/ o

It is not the intent of this analyst _pﬁ&%ﬁ@“irhft Presidential Policy

(¥
Statement on Indian Affairs to dissuade }h@ﬁf;écutive Branch from formulating

an Indian policy. Rather, it is the purpose of this analysis to encourage the
development of a policy statement that is consistent with the campaign commit-

ments of this Administration to Indian people.

The present economic climate demands that creative, innovative solutions
be designed to address the economic problems of tribes. The options available

to this Administration are countless. They encompass both administrative and

legislative strategies such as,
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(i) The issuance of an Executive Order on Indian Affairs establishing
an interagency council of .cabinet officials to formulate government-
wide guidelines on tribal funding. At a minimum, these guidelines
could require data collection and sharing on tribal needs, inter-
agency coordination in planning and funding of tribal grants, and
uniform standards for grant application and administration by tribes.

(ii) The establishment of a private sector advisory group to assess barriers
to reservation economic development. This advisory panel could recom-
mend strategies for attracting capital investments onto the reserva-
tion, assess the viability of the Indian Financing Act
legislation, design parameters for a system of taxati
tation by tribes to increase their capacity to rais
tify technical assistance resources to be utilize
technical areas as financing tribal enterprises
financial ventures, and exploitation of trib

ation spec1f1ca11y.adap§§d to
nments. /,,’

(ii1) The drafting of enterprise zone legi
the economic needs of tribal gov

73\

We hope that these concerns and sliggestions wifl be given caref onsider-

-ation in drafting the final Presideftial Poli
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Statement on Indian Affairs
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

August 26, 1982

MEMORANDUM TO: BOB CARLESON

FROM: KEN CLARKSON “(\N7/
FRED KHEDOURI

SUBJECT: OMB Comments on the Draft Indian Policy
Statement and Recommended Administration
Initiatives

In general we feel that the draft Indian Policy Statement is
consistent with previous Presidential positions. There are,
however, certain points with which we take issue or have concerns
that we would like to bring to your attention.

Revised Introduction

In a revision to the introduction (on page 2, paragraph 4),
language was added concerning the federal trust responsibility.
The objective of the revision is to clearly limit the definition
of trust responsibility to a fiduciary one for Indian assets.
Although we agree with this type of definition, we have the
following problems with the paragraph:

- It is not appropriate to mention specific examples of
resources for which the Federal government has a trust
responsibility (i.e., the land, water, minerals and funds)
in a Presidential statement. Presently there is no
agreement within the Administration (among DOJ, OMB, DOI,
etc.) regarding: (1) the exact nature of the fiduciary
responsibility; and (2) which resources this responsibility
applies to. The examples of land, water, minerals and
funds should therefore be dropped and the sentence
restructured to read ". . . fulfill the Federal trust
responsibility for the physical and financial resources we
hold in trust for the tribes and their members."”

- The mention of fulfilling the trust responsibility ". . .
in accordance with the highest fiduciary standards" is very
problematic. The word fiduciary should be dropped. There
are clear legal definitions of fiducilary standards and the
U.S. Government could be liable under these for any losses
that Indians incur related to the development of their
resources or our handling of their assets.

We have attached a marked up copy of the revised introduction.



Direct Funding to Indian Tribes under the Title XX Social
Services Block Grant

There are a number of policy issues implicit in this proposal
which we do not think have been adequately addressed. Until
decisions are made regarding the handling of these sub-issues, we
think it would be premature to include this initiative in the
President's statement.

- Would direct funding of Indian tribes contribute to
improving services to them? Direct funding may actually
result in fewer resources for social services to Indians.
SSBG funds are distributed on a population basis, which
would give tribes less than if need factors were taken into
account. Funding tribes through states allows states to
recognize the relatively greater need of Indians for
services. If tribes are directly funded, states would have
more reason to ignore tribal needs completely, leaving
tribes with their own small, population-based allotments.
Directly funding Indian tribes would divert scarce
resources away from services which are particularly needed
by Indians and toward administrative overhead necessary to
run the block grant. Rather than funding 54 jurisdictions,
the block grant could fund as many as 559 (by adding 282
Federally recognized tribes and 223 Alaska Native
villages). Since most of the tribes are very small (only
25 of the 505 have more than 5,000 members), HHS could have
to make many small grant awards, just as it did under the
old categorical programs. Direct funding to tribes would
fragment and duplicate the administrative structures that
the block grant was meant to streamline. With many more
grantees to deal with, much of the reduction in Federal
staffing and overhead accomplished by the block grants
would evaporate.

- What would a state's residual responsibility be toward
Indians in those states where tribes are receiving direct
funding? It is not clear under this proposal whether
states could refuse to provide services under other
means—-tested programs (e.g., foster care) to Indians, by
arguing that the tribes have SSBG funds for those purposes.

- Would extending the SSBG directly to tribes put pressure on
the system to provide other Social Security Act programs
directly to tribes? Directly funding tribes under the SSBG
departs from the current principle that only tribes that
were funded in the categorical programs being folded into
the block grants are eligible for direct funding. Opening
up Title XX would not be in accord with this principle. If
this policy is to be revised, new criteria should be
developed for deciding under which programs Indians should
be eligible for direct funding. To our knowledge there are




presently no new criteria. SSBG would be only the second
Social Security Act program that funds tribes directly.
(The first is Child Welfare Services in which no tribe
currently has the capacity to participate because they are
not yet able to meet Federal program regulations.) Opening
up SSBG to tribes may pave the way for tribal requests for
direct funding under the large Social Security Act
entitlements (such as AFDC, Medicaid, and Unemployment
Insurance) which tribes do not presently have the capacity
to administer.

- Do most tribes currently have the administrative
capabilities to administer these block grants? In many
cases, tribes have not developed the infrastructures
necessary to administer social service programs. They lack
these capabilities in areas where they have had the legal
authority to run programs (ch}%d—wel%é? ervices) as well
as in a whole host of new aréas (child abuse,
rehabilitation). Pumping over $2 billion Anto a system
without the capacity to hand it may resdlt in a
less-than-optimal use of resourc in reduced quality
of services to a variety of vulnerable populations.

- What types of tribes would be eligible for direct funding?
The types of tribal entities eligible for Federal programs
vary among the various Federal agencies. BIA uses a
relatively narrow definition and funds only Federally
recognized tribes and their members who live on or near
reservations, in Alaska Native Villages, or on former
reservation land in Oklahoma. Agencies such as the
Administration for Native Americans (ANA) use much broader
definitions of eligible Indians that include state
recognized tribes, urban Indian groups and Native
Hawaiians. The narrower BIA definition in itself would
open this program up to an additional 505 new jurisdictions
(282 tribes in the lower 48 states and 223 Alaska Native
Villages), while a broader definition could open it up even
further. If it is decided to fund tribes directly, OMB
recommends that the narrower BIA definition be used to
determine eligible tribal entities.

Replace Concurrent Resolution 108 with a New Resolution in
Support of Tribal Self-Government.

Although OMB has no objection to this proposal, we feel that it
could pose protocol problems as Concurrent Resolutions are solely
the domain of Congress and an Administration recommendation to
pass a new one may be viewed as unnecessary meddling by the
Executive Branch in congressional affairs.

ACIR Membership for Indian Tribes

We feel that ACIR membership for Indian tribes is inappropriate
at the present time. It would dilute the work of the ACIR and
involve them in a number of problems which are not



intergovernmental in the usual Federal sense, but which are
intergovernmental because of the special relationship between
Indian tribes and the Federal Government. Most ACIR members
apparently do not want Indian tribal governments represented on
the membership. Indian tribes vary considerably in their size
and the extent to which they carry out governmental functions.
It seems premature to include them until tribes are really
functioning like governments, with considerably less BIA
operation of their governmental programs.

Because some issues discussed within ACIR may have implications
for reservations, it may be useful to have an Indian member as an
official non-voting observer to test whether participation would
be mutually useful.

Advisory Commission on Development of American Indian Reservation
Economies

OMB advises against the formation of this Commission for the
following reasons:

- Unless it is very carefully monitored by the White House,
the Commission could become "a loose cannon on the deck,"
coming out with statements or recommendations at odds with
or embarrassing to the Administration.

- It is not clear what having the Commission would really
achieve, nor why this approach is the best forum from which
to get results.

- 1Its charter is not well focused or drawn narrowly enough to
result in a useful output.

- The Federal Government does not appear to be represented,
although it would presumably bear the brunt of
recommendations for change and action.

- It will most likely result in recommendations for more

Federal funding for housing, health, education, job
training and economic development.

If it is decided to have this Commission regardless of OMB's
concerns, we would recommend that it be tightened up in the
following ways:

- The charter be very narrowly focused and specifically
direct the Commission to deal with exclusively identified
items only.

- The Commission itself have a short and definite life span,
at the end of which it is permanently out of business.

- The membership be very carefully selected to ensure

willingness to work within both the charter and enunciated
Presidential policies and procedures.

Attachment



INDIAN POLICY STATEMENT

Introduction

This Administration believes that responsibilities and resources should be
restored to the governments which are closest to the people served. This
philosophy applies not only to state and local governments, but also to

federally recognized American Indian tribes.

When European colonial powers began to explore and colonize this land, they
entered into treaties with sovereign Indian nations. Our new natioh continued
to make treaties and to deal with Indian tribes on a government-to-government
basis. Throughout our history,idespite periods of conflict and shifting
national policies in Indian affairs, the government-to-government relationship
between the United States and Indian tribes has endured. The Constitution,
‘{1'; treaties, laws and court decisions have,consistently recognized a unique
political relationship between Indian tribes and the United States which this

Administration pledges to uphold.

In 1970, the President announced a national policy of self-determination for
Indian tribes. At the heart of the new policy was a commitment by the federal
government to foster and encourage tribal self-government. That commitment
was signed into law in 1975 as the Indian Self-Determination and Education

Assistance Act.

The principle of self-government set forth in this Act was a good starting
point. However, since 1975, there has been more rhetoric than action. Instead
of fostering and encouraging self-government, federal policies have by and

large inhibited the political and economic development of the tribes. Excessive




regulation and self-perpetuating bureaucracy ‘have stifled local decisionmaking,
thwarted Indian control of Indian resources, and promoted dependency -rather

than self-sufficiency.

This Administration intends to reverse this trend by removing the obstacles

to self-government and by creating a more favorable environment for the development
of healthy reservation economies. Tribal governments, the federal government,

and the private sector will all have a role. This Administration will take a
flexible approach which recognizes the diversity amonq tribes and the right

of each tribe to set its own priorities and goals. Change will not happen
overnight. Development will be charted by the tribes, not the federal

government. .

N

This Administration honors the commitment this nation made in 1970 and 1975

to sttgngthen tribal governments and lessen federal control over tribal govern-
mental affairs, This Administration is determined to turn these goals into
reality. Our policy is to reaffirm deé]ing with Indian tribes on a
government-to-government basis, and pursuing the policy of self-government

for Indian tribes without threatening termination.

In support of our policy, we shall continue to fulfill the federal trust
_ - Physicef 6nd hHinancal (€Sov (e

responsibility for ( = z
and=fgmes— we hold in trust for the tribes and their members. The fulfillment

of thzg unique responsibility will be accomplished in accordance with #he
hghes

— » fdmedaey standards.

Triba] Se]f—Gpvernment

Tribal governments, like State and local governments, are more aware of the

needs and desires of their citizens than is the federal government and should,
therefore, have the primary responsibility for meeting those needs. The only
effective way for Indian reservations to develop is through tribal governments

which are responsive and accountable to their memhere



