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'Avaricious' Sea Law --~--=-a=-aa-=--.-. Sensibly Rejected 
- .; • 

To the Editor: 
The Times makes two fundamental 

mistakes in its discussion of the Law 
of the Sea. Treaty [editorial July _13]. 
The first is to assume that any mining 
is feasible under the treaty; in reality, 
the treaty is enormously hostile to pri-
vate investment, having been drafted 
to discourage, not encourage, deep 

· seabed mining. 
atiw:mli'aili~lt:!~ma~~~:::::~Wti~ ...... i The second is to ignore the very real 

.;, 

precedential impact of this treaty on 
other international economic and polit-
ical negotiations. It institutionalizes in- . 
ternational income redistribution 
under the control of the third world, 
mandates transfer of American tech-
nology and creates a regime of interna-
tional democracy for nations that are 
manifestly anti-democratic. 

The Reagan Administration did the 
muy sensible thing · in rejecting this 
avaricious grab for the resources, 

I money and technology of the industri-

j 
alizednations. DouGBANDOW'4111.,..-

! Washington, July 13, 1982 
The wnter· is former deputy United 

, States representative to the Law of_ 
the Sea Con/ere.nee. 
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Statement of · 

· Northcutt Ely * 

Before the 

Foreign Affairs Committee 

of the House of Representatives 

On the 

Law of the Sea Treaty 

June 23, 1982 

Law Offices of Northcutt Ely, Washington, D.C. 
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My name is Northcutt Ely. I am a lawyer in general practice, with offices in 

Washington, D.C. 

My testimony relates to the Law of the Sea Treaty, particularly its seabed 

mining provisions. I appear at the request of the National Ocean Industries 

Association, but the views that I express are my own. 

On January 29 of this year, the President announced that major elements of the 

draft Convention on the Law of the Sea issued by the Third United Nations 

Conference on the Law of the Sea ("UNCLOS III") at the close of its . tenth session 

in August of 1981 were not acceptable to the United States. The President's 

statement made clear that, •for the draft Convention to become acceptable, it would 

have to be changed so that it: 

•~(l) will not deter development of any deep seabed mineral resources to 
meet national and world demand: 

"(2) will assure national access to these resources by current and future 
qualified entities to enhance U.S. security of supply, to avoid monopolization of 
the resources by the operating arm of the international Authority, and to 
promote the economic development of the resources; 

"(3) will provide a decision-making role in the deep seabed regime that 
fairly reflects and effectively protects the political and economic interests and 
financial contributions of participating states; 

"(4) will not allow for amendments to come into force without approval 
. of the participating states, including in our case, the advice and consent of the 
Senate; 

"(5) will not set other undesirable precedents for international organiza­
tions; and 

(6) will be likely to receive the advice and consent of the Senate. In this 
regard, the Convention should not contain provisions for the mandatory transfer 
of private technology and participation by and funding for national liberation 
movements." 
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Note points (4) and (6). First, the treaty now provides (Art. 309) that no 

reservations or exceptions are permissible unless expressly permitted by other 

articles of the Convention. The_ seabed portion (Part XI) contains no such permis­

sion. The Senate must take it or leave it. Second, the seabed provisions are to be 

reviewed in ano t her conference commencing 15 years after the earliest commercial 

production under the treaty (Art. iss), and amendments ratified by three-fourths of 

the parties "shall go into effect as to all parties," whether or not they ra t ify. Such 

an amendment would thus go into effect as against the United States even if the 

Senate voted against its ratification. 

These provisions alone would make this treaty conspicuously unratif iable. But, 

despite the President's warning, they remain uncorrected. 

At the eleventh session of the Conference, which was held in New York from 

March 8 to April 30 of this year, the U.S. delegation attempted to negotiate changes 

in the text which would accomplish the six objectives set forth in the President's 

statement of January 29. This attempt failed; although the Convention was modified 

in several peripheral respects, the changes did not conform to any of the six 

objectives of the President. Consequently, at the close of the eleventh session, the 

United States voted against adoption of the text. 

The Reagan Administration ·is entitled to the gratitude of the American people 

for its courage in voting "No." The treaty's adverse effect on this country's future 

supply of critical strategic minerals is so drastic as to substantially threaten our 

na t ional security and our mineral economy. The real dange r he re is to the American 

people, not simply to the American companies which are preparing to mine the deep 

seabed. The quest ion is not what is good for mining companies, but what is best for 

American consumers and the national defense. These companies can, and, if 

necessary, will, put their money to work in less risky and more profitable projects. 
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But the departure of the American companies, . controlled by American law and 

policies, would deprive the American economy and national defense of their one 

remaining opportunity to have permanent access to manganese, cabal t and nickel 

from sources not controlled by foreign countries, or foreign companies responsive to 

the policies of foreign governme~n.:ts::;·:.----------------------....1 

A word about these metals. before returning to the terms of the Law of the 
• a 

Sea treaty. Pardon me if I occasional! 

Without manganese, not a pound of steel could be manufactured. Without 

cobalt, manufacture of a long list of items critical to national defense, such as 

airplane turbine blades, would be imperiled if not made impossible. Without nickel, 

stainless steel could not be produced. We are dependent on foreign countries for 99 

percent to 100 percent of all of these. 

As to manganese, the United States is not only virtually 100 percent dependent 

on imports, but is dependent for 90 percent of its supply on · eight mines located in 

five countries. These are the Republic of South Africa, Gabon, Australia, India and 

Brazil. Two-thirds of our total imports come from the two African countries. There 

have been no major manganese discoveries for a quarter-century. Unless huge new 

mines are discovered somewhere, it is probable that by the end of the next 

quarter-century the United States' primary sources of manganese will be the 

Republic of South Africa and the deep seabed. 

As to cobalt, the free world's major supplier is Zaire. The Committee will 

recall that when Cuban troops invaded Zaire from Angola, cutting off cobalt exports 

for a time, the price soared from less than $5.00 a pound to $50.00 or more. 

As to nickel, while Canada is a major source, more than half of our total supply 

comes from mines in less-developed countries, and this ratio is increasing. 
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Copper, the fourth major seabed mineral, does not present such an ominous 

future, because the United States has large, if low-grade, copper reserves. But 

environmental constraints are a deterrent to their full exploitation, and the 

percentage of the American supply of primary copper coming from foreign countries, 

now about 20 percent, can be expected to increase. 

In short, the assurance of continued accessibility of seabed minerals is vital to 

the American economy and national defense. These factors control the answer to the 

question of whether the United States should sign a treaty like LOST. 

I turn now to some of the reasons why American companies cannot and will not 

spend a billion dollars per project to go into business under a law of the sea treaty 

like the present one, and why the control of seabed minerals will therefore be in 

foreign hands if this treaty comes into force. 

There are two groups of reasons. The first is political in nature. The treaty 

would create a new government controlling two-thirds of the world's surface, 

aggressively committed to the anti-western principles of the New International 

Economic Order, substituting a political climate hostile to private investment for the 

present freedom of the seas. The second group of reasons relate to specific 

provisions of the Convention that would so restrict the usefulness of the investment 

as to make it unattractive to private capital even if the political climate were 

benign. 

The treaty would create a political regime in which control would be vested in 

the Sovie t Union and the less-de veloped countries, and in which American 

governmental effectiveness would be minimal at best. This is because the treaty 

would put an end to the principle of the freedom of the seas, now applicable to deep 

sea mining, and supplant it by a concept of ownership and sovereignty -- misnamed 
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the "common heritage" -- which would be vested in a new super-government 

empowered to grant or deny access to the seabed on terms prescribed by the treaty. 

Those terms, as my annexed analysis of the treaty demonstrates, articulate the 

philosophy of the centrally planned socialist governments, and the New International 

Economic Order envisioned by the "third world," not the market economy of the free 

world. 

The Authority would be a government having three branches, like our own, the 

legislative, executive, and judicial, plus an astonishingly inflated bureaucracy. Let 

us examine these factors. 

The "Supreme Organ" of the Authority is to be an Assembly, in which the 

United States would have one vote, among some 155 nations. A majority of votes 

could be cast by countries containing altogether less than half the population of the 

United States. The 226 million people of the United States would have exactly the 

same voting strength in the Assembly as the 26,000 people of Liechtenstein or 

Monaco, or the 21,000 of San Marino, or the 65,000 of the Seychelles Islands, if they 

should ratify. This Assembly would differ from the Assembly of the United Nations 

in that the new Assembly would have legislative powers. 

Perhaps the clearest measure of the ignominious role of the United States is 

found in the composition of the "Council," the executive arm of the Authority. Of 

36 seats, the Soviet bloc is expressly guaranteed three by name. The United States 

is assured none at all. It may perhaps be elected to a seat from time to time by 

other industrial nations, its competitors, in rotation with them. Otherwise, it must 

depend on election from time to time as representative of a geographical group 

designated as "Western Europe and others," our country being one of the "others," 

along with such countries as Samoa, Grenada, and Sao Tome. 
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Proponents of the treaty argue that the Un_ited States is implicitly assured a 

seat on the Council by the newly added provision which requires that the Council 

include among its members "the largest consumer" of "the commodities produced 

from the categories of minerals to be derived from the Area." But this really assures 

the United States nothing at all, and may well result in yet another Soviet bloc seat 

on the Council. The treaty does not prescribe how "the largest consumer" is to be 

determined. The largest consumer of one mineral is not necessarily the largest 

consumer of all four. Does the term guarantee a seat to each of them? Or does 

it refer to some kind of amalgamated consumption of manganese, nickel, cobalt and 

copper? If so, how is manganese consumption, which is measured in millions of tons, 

equated with cobalt consumption, which is measured in pounds? World consumption 

of manganese substantially exceeds that of cobalt, copper and nickel combined. The 

world's largest consumer of manganese in recent years, according to U.S. Bureau of 

Mines estimates, has been the U.S.S.R. It is far from clear that the United States 

is, or will continue to be, "the largest consumer" of the commodities produced from 

deep seabed minerals, whatever that term may mean. 

The Authority is also to have a third branch of government, a judiciary. But 

this tribunal is forbidden to declare any act of the Assembly ultra vires, or to review 

any exercise of discretion by an administrative officer. 

Of course the Authority must have a bureaucracy, called a Secretariat. An 

idea of its outlandish size can be gathered from the request of Jamaica, the 

headquarters country, for immediate U.N. funding for housing 2,000 of the 

Authority's staff. Another 1,000 are expected to attend meetings of ·the • Assembly. 

All this to oversee perhaps 20 ocean mining projects, commencing a decade or so in 

the future. This housing project is to be funded out of the U.N. budget, of which 

the United States contributes 25 percent. 
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I have touched only the high points of a regi_me that is wholly at variance with 

American concepts of the freedom of the seas. To us, this means free and non­

discriminatory access to the ocean's resources by all the peoples of the world, 

subject only to the golden rule that one man's activities shall not injure those of his 

neighbor. And it must not be thought that our giving up the freedom of the seas 

with respect to the seabed will end the downward slide. If the LOST had proposed 

to vest in the Authority control of navigation of the very waters overlying the seabed 

whose freedom we are about to give away so casually, public outcry would stop the 

give-away in its tracks. But what, ,after all, is the rational distinction between the 

status of the bottom of the water column which constitutes the high seas, and the 

surface of that water column? The treaty can be amended at any time, by a 

three-fourths vote of its parties. The capitulation with respect to the seabed is 

supposed to have bought us recognition of navigational rights that we possessed 

anyway before the treaty was negotiated, such as free passage through straits, which 

became imperiled for the first time when the Nixon Administration acquiesced in 

substituting a 12-mile territorial sea for the historic three-mile line, as part of a 

general treaty. Even if there were real gains, they could be wiped out by an 

amendment ratified by three-ql,Jarters of the signatory states, and such a majority 

can easily be mustered by the third world. Would we then denounce the Treaty? We 

will have paid an enormous price for an insecure title. 

So much for the over-arching political factors which make the LOST a very 

unattractive climate for billion dollar investments by American private enterprise. 

_As to the business features of the trea ~ : I have analyzed these in some detail 

in a memorandum annexed to this prepared statement, which I ask to have printed 

as par~ of my statement. I can summarize as follows: 
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To put the problem in a few words, the tr i=; aty gives the investor neither the 

assurance of access to the seabed minerals, nor the assurance of a right to recover 

them at economic rates of production, nor assurance as to how long that right will 

survive, notwithstanding the enormous investment required. A substantial part of 

this investment goes to subsidize a competitor owned by the Authority that regulates 

and controls the private investor. Private industry must transfer its technology to 

this competitor, misnamed "the Enterprise." The Authority is instructed to carry out 

a policy of protection of land-based producers from seabed mineral competition, and 

to limit seabed production to that end. 

In more detail: 

A company desiring to explore the seabed is denied access unless it accepts a 

contract with the Authority. To get a contract, an applicant must tender two mine 

sites that it has discovered at a cost of many millions of dollars, doing so in advance 

of any protection at all for its investment. The Authority is to keep one site (the 

better one, naturally), for the use by its own mining company, the Enterprise. The 

Enterprise is heavily subsidized. It is not limited to operating in the donated areas 

reserved for it. It can operate anywhere. The so-called "parallel system" is a 

misnomer. The private company must turn over its technology at forced sale prices 

to this competitor. It cannot use any technology that it fails to transfer, even if 

the transfer is impossible because the technology is owned by a third person who 

refuses to consent, or because the U.S. government forbids the transfer for reasons 

of national security, which it well may. Warsaw Pact nations will doubtless be 

represented on the board of the Enterprise. The Enterprise is free of taxes; private 

industry must pay burdensome exactions to the Authority as well as taxes to its own 

country. There is no assurance that the private applicant will get a contract even 
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to explore, let alone produce, the mineral deposit that it has discovered. The 

Enterprise, and less-developed countries, have preference for an exploration contract. 

If the private miner does get a contract authorizing exploration, there is no 

assurance that it will ever get an essential second piece of paper, called a production 

authorization, and its investment may stand idle. The LOST gives that warning 

explicitly. In addition, the treaty imposes production limitations, under an elaborate 

formula, and the Authority may also enter into commodity agreements which further 

restrict production from the seabed. The Authority is instructed to protect on-shore 

. producing ·countries from reduction of the ir export earnings occasioned by mining of 

seabed minerals. If these limitations make it impossible to honor all applications for 

production authorizations, the Authority is to count up the authorizations already 

issued to nationals of various countries, and make a choice among the new applicants. 

In so doing, it is to enforce anti-monopoly principles. This is another way of saying 

that not all of the four American-created consortia can expect to be in production 

at any one time. 

Proponents of the LOST argue that the provisions governing "preparatory 

investment in pioneer activities"--commonly referred to as "PIP" -- have the effect 

of "grandfathering" the existing rights of the U.S. consortia into the LOST regime, 

and free these consortia from the regulatory control of the Authority. An 

examination of the PIP provisions reveals that this is not the case. To start with, 

under PIP, each U.S. consortium must tender two mine sites to the Authority's 

Preparatory Commisison, and the Commission will decide which site the consortium 

may keep. With respect to the retained site, the consortium's operations must 

comply in every respect with the relevant provisions of the LOST and with the rules, 
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regulations and procedures of the Authority, •including transfer of technology 

requirements, production restrictions, and subjection to revision as the result of a 

review conference, referred to in . more detail later. The PIP dies if the government 

sponsoring the applicant fails to ratify the treaty. Moreover, the company must 

accept a brand-new and highly burdensome obligation, namely to explore the 

Enterprise's reserved site for it at cost plus ten percent. The Soviet Union and four 

other named nations have until 1983, the developing nations until 1985, to qualify for 

PIP, perhaps in conflict with the true pioneering discoverer. When all this is 

overcome, the company simply has acquired a preferred place in the line of 

applicants for a contract under the terms of a treaty which can make it impossible 

to finance the project. It is somewhat like being assured a priority in line for the 

guillotine. Such a scheme can hardly be characterized as one which "grandfathers" 

existing rights of the U.S. consortia, or which insulates such consortia from the 

powers of the Authority. 

Even if the pioneer mining company successfully leaps over all of these hurdles, 

it finds that it has obtained a contract that cannot last longer than 20 years (all 

contracts expire 25 years after a date which antedates by five years the coming into 

force of the treaty). Second generation seabed mining companies that attempt to go 

into this business, say ten years after the first entrants may receive contracts, may 

get contracts that are only good for as short a time as ten years, far too short to 

amortize a billion dollar investment. This is because all contracts are to end in any 

event after a "review conference" which is to be convened 15 years after the date 

of the earliest commencement of commercial production, by anyone, anywhere. This 

treaty jargon can all be compressed into a single warning: Watch Out. You are on 

notice that this is an "interim" regime. We are going to get rid of you, and 
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substitute a world-wide monopoly by the Enterprise, as soon as we have picked your 

brains and your pocket, and you are here at our sufferance for not over 20 years at 

most. The door can thus close against seabed mining by American companies at 

precisely the time when the United States becomes dependent on the seabed for 

minerals that this country -- and the west generally -- must have in order to survive. 

This is not an attractive scheme for a mining company's management to put 

before its board of directors or its bankers. 

It should not be attrac t ive to American government policy makers. Part XI of 

the treaty, the seabed mining chapter, if it stood alone, would never be agreed to 

by the United States as a substitute for the freedom of the seas. If it is to be 

accepted, it must be on the basis that the United States is prepared to pay a 

devasta ti ng price in order to obtain something deemed more important than the free 

access to strategic minerals that we are surrendering. That "something" has not yet 

been identified. 

But the question is often asked: Why are some European companies willing to 

operate under the treaty, if American companies are not? The answer lies in the 

nature of their other operations, and their relations with their own governments. 

Take as an example the fine British companies, British Petroleum, Consolidated 

Goldfields, Rio Tinto Zinc, and Shell. The British Government granted subsidies to 

induce British companies to go into deep sea mining. That government owns a 

majority of the stock of British Petroleum. B.P. owns petroleum concessions in 

less-developed countries that are infinitely more important to it than is deep sea 

mining. If mining of the seabed were never to take place, the difference would not 

be apparent on the bottom line of the company's balance sheet. But if deep sea 

mining does take place under circumstances that alienate the third world, the 
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possible consequences to the company must be weighed. B.P. was thrown out of 

Libya by Qadaffi because of the supposed failure of the British government to 

prevent the take-over by the Shah of Iran of three Arab islands in the Persian Gulf, 

which Britain was powerless to prevent. On the other hand, there must be a certain 

appeal to British pride in Margaret Thatcher's refusal to follow the easy path of 

expediency in the Falklands crisis. B.P. now owns Standard Oil Co. of Ohio, which 

in turn owns Kennecott. All of the companies in the Kennecott consortium are now 

foreign-owned or controlled. Foreign companies also own from 25 percent to 75 

percent of the equity in the other so-called American consortia. This adds emphasis 

to my statement at the beginning that the issue here is not what is good for mining 

companies, but what is best for the American consumer and the national defense. 

American national policy must be made in the Congress and the White House, not 

overseas in the board rooms of foreign companies. 

American investors .and consumers are entitled to rely on the 

by Congress to the American negotiators in the Deep Seabed Hard Mineral Resources 

Act of 1980, to bring home a treaty that would not impair their investments or the 

continuing availability of strategic minerals. Those instructions, and the statute's 

reaffirmation of the principle of freedom of the seas, were all quickly forgotten in 

the Carter Administration, notwithstanding the fact that this act was approved by a 

vote of 312 to 80 in the House, and in the Senate by acclamation. 

The hopes for an American seabed mining industry, and, more important, the 

hopes of the American people for a source of strateq ic minerals free of forei g n 

--
domination, rest now in the hands of the Reagan Administration. If it signs a treaty 

--
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like the present LOST, American companies can b_e expected to cut their losses and 

either get out of this business altogether, or to rent out their technology to the new 

masters of the seabed, as oil companies do in the OPEC countries. But while 

individual companies can perhaps save themselves in this manner, and indeed some 

may profit by rising above principle, so to speak, the American public cannot. The 

hard minerals of the deep seabed offer this country its last chance to convert a 

resource that was discovered and made usable by American technology into a reserve 

of critical strategic minerals, free of foreign domination. One OPEC is enough. 

Saint Paul admonishes us to stand fast in the evil day, and, having done all, to 

stand. 

I have confidence that the Reagan Administration, with the support of the 

Congress, will measure up to this responsibility. 
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Dear Bill: 

I just wanted you to see my continuing 
efforts to fight back the forces of 
evil and darkness. This will be coming 
out in the Journal of Social and Political 
Studies this fall. 

Look forward to seeing you on Saturday . 

Cheers, 

1320 G Street, S.E. • Washington, D.C. 20003 • (202) 547-2770 
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THE UNITED STATES VERSUS THE LAW OF THE SEA 

By Doug Bandow 

The recent refusal of the Reagan Administration to sign the 
treaty adopted by the Third United Confereice on the Law 
of the Sea ended a decade-long attempt t~1 consensus agree­
ment on the uses of the oceans. The decision, reached after a 
year long review and ~ _fi!!_al negotiating_ effo~t . in the Spri_n"""g':---­
has lecl topredictable criticism from home and threats from 
abroad. But any other decision would have sacrificed f unda-
mental American interests for the illusory benefits. of a fatally 
flawed international accord. , 

Despite the lack of public attention which has been paid 
to- the admittedly complex law of the sea (LOS} treaty, the 
issue is vital. The oceans of the world transport our goods, 
feed our peoples, expand our scientific knowledge and can 
provide the natural resources to accelerate our economic 
growth and reduce our dependence for strategic materials 
on potentially unstable land-based suppliers. 

The resources on the seabed ace immense; there mi be at 
• • 11 00) ..... le~ -r P" .. "'' ,.,,,~ n-"r" ' "e:, ,,~t<. 

least one tnlbon tons of manganess, cobalt, mcket, ana oppet', 
in the Pacific Ocean alone. U.S. scientists have more recently 
discovered. extensive deposits of polymetallic sulfides, which 
contain sulfer, lead, copper, zinc, and silver 

The effort to write a comprehensive agreement to govern 
the use of the ocean was sparked by President Truman's 1945 
declaration of national jurisdiction over the continental shelf, 
and the subsequent haphazard extension of such national 
jurisdiction by other countries around the globe. The First 
Co~ference on the Law of the Sea was convened in 1958, 
and drafted four conventions dealing with jurisdiction and 
fishing. It was unable, however, to resolve questions of the 
breadth of territorial seas (traditionally three miles) and exclu­
sive fishing zones. The Second Conference met in 1960, and it 
also met with failure. 

As national claims further expan~ed, these issues were 
eventually conjoined with that of deep seabed mining, mining 
research, and others. The UN declared the seabed to be the 
"common heritage of mankind" in 1970, and the Third Confers 
ence organized in 1973. It took 11 sessions to conclude, the 
last of which ended on April 30, after approving the treaty by 
a vote of 130 to four, with 17 abstentions. 
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The treaty that resulted consumes some 175 pages and is 

made up of 439 articles. Among its more important provisions 
are increasing territorial sea limits from 3 to 12 miles, setting 
200 mile exclusive economic zones, establishing rules for 
marine research, navigation, and pollution, and creating a 
regulatory system for deep seabed mining. 

The Dispute over Deep Seabed Mining 
The most serious problems with the treaty lie with Part XI, 

which covers de~p seabed mining. The treaty would establish 
an International Seabed Authority (ISA), to regulate private 
mining, and an Enterprise, to mine the seabed for the ISA. 
The ISA would be governed by a one-nation, one-vote Assem­
bly, and a 36-member Council, and would be· given wide dis­
cretion to discourage private sector mining, and to favor the 
developing countries and other so-called disadvantaged states. 

Some have charged that the U.S. is letting ideology overcome 
pragmatism, but there are very real philosophical interests . at 
stake. Indeed, treat}'.'.__proponents at home and abroad have been 
among the most r~d ideologues: the entire WS process was 
an ideological battle to define the "common heritage of man­
kind." Whether the phrase meant open access, or controlled 
access, determined the direction of the entire process. Thus, 
our negotiators effectively foreordained the resuh of the Con­
ference when they paid scant attention to ideology, essentially 
leaving the philosophical field to the developing countries 
and their allies. · 

The result was a collapse of the attempt by the industrialized 
countries to build an economically workable seabed system 
upon a philosophical foundation of sand. The Third World 
(represented by the "Group of 77.n or "G-77") used its control 
of the philosophical high ground to rework the technical, 
economic, and pragmatic proposals of the West to reinforce 
its underlying ideology of common ownership of seabed re­
sources and controlled access to the seabed. 

Corporate Socialism 

Indeed, the ideology eventually ratified by the conference 
was one far more extreme than even the traditional notion of 
common ownership with open access to all who wanted to use 
the resource. Instead, the treaty embodies the doctrine of equal 
ownership of the resources, irrespective the nation's interest 
in, contact with, or ability to use them, as well as the right to 
arbitrarily block others from using them. This doctrine of cor­
porate socialism is extremely dangerous, and perverts the mean­
ing and purpose of property ownership. 

The treaty should have provided (or a .system of private 
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property ownership for the development of previously unowned 
natuTal res·ources. The best claim for ownership lies with those 
who, in the Lockean sense, identify · the resources and mix 
their labor and capital with them. Those who take risks to 
develop the seabed - not political leaders . from far distant 
countries - have the best, and most moral, ownership claim. 

Ironically, the system ordained by the treaty violates two 
other philosophical principles normally held dear by almost 
all Americans, including treaty supporters. The first is the' 
principle- of non-discrimination, to which most of the civil 
rights Jaws are directed. The treaty enfo~ces significant dis­
crimination ag-ctinst private miners, requiring them, in many 

... , cases, to· subsidize the competing Enterprise. The effect is to 
deny equal opportunity to American citi:lens. 

The second is related, and concerns the traditional abhor­
rence of monopolies, and particularly government monopolies. 
The- very same measures that discriminate against private miners 
have the potential of giving the Enterprise monopoly power. 
Such- a monopoly would be far more dangerous than any 
conceivable private monopoly because it, through the Author­
ity, has the political means to strengthen its ecmwmic hold on 
the minerals market. 

However, there are very real pragmatic reasons for opposing 
the treaty as well. It is popular to ascribe these concerns to 
simply giving in to the greed of the big mining companies, but 
nothing could be further from the trqth. Seabed mining would 
benefit American consumers as well as business: economist 
Jim Johnston, in the Marine Technology Society Journal, 
. estimated that seabed mining would yield economic benefits 
in the hundreds of millions of dollars in the latter part of this 
century, increMigg to billions in the next century. Economic 
benefits wo~inure to the peoples of the developing coun~1,ts, 
since they are mineral consumers, trying to develop. ' 

Moreover, there is reason for concern as to the stability 
of some of the suppliers of potentially critical minerals for 
America's defense industry. Zaire, for i~stance, provides most 
of our cobalt, which is vital for the aerospace industry. Divers­
ifying our supplier:_s would lessen the danger ofa supply cut-off. 

The simplest pragmatic reason for dumping the treaty is that 
sit will prevent, not encourage, deep seabed mining. It is true 
that some treaty advocates, such as the former Deputy Chair­
man of the U.S. delegation, believe that no mining will occur 
in the absence of a treaty, and that American companies will 
be obliged to go under foreign Oag to mine. This argument has 
cogence only so long as one believes lhat unsubsidized mining 
will occur under the treaty. 

Disincentive to Private Enterprise 

In point of fact, little, if any, purely private mining is likely 
to occur under lhc lcrms of the lreaty approved in April. 
Though Elliot Richardson, for one, who headed the negotia­
tions under President Carter, has written that the Western 
nations had succeded in creating "a framework. for assured 
access to seabed minerals by our companies on fair and reason-
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,na~ioRs had succcdcd in-eretttffl!J. "a framewuak fer arsnrcd 
a<;ces tO"sealied""mbrera:Js-·by ott,-,'3~mpe:rries on fair ahd-ttasoft­
able terms and conditions ..• :• in fact the seabed regulatory 
system is enormously hostile, to mineral' development, and 
appears to be designed to prevent mining. Though almost any 
regulatory structure, as w~ have learned to our regret in our 
domestic economy, will hinder productive activity, misallocate 
resources, and create ine.~~ciencies,, the ISA is almost unique 
in the degree to which it d~ouragcs development. 

Access to the seabed is controlled by the lSA, many of the 
stated objectives of which arc. affirmatively anti-development. 
Permission to. mine would be subject to votes by the Legal and 
Technical Commission, which, 4espite its name,. could have its 
membership• stacked, and the Council, which would be dom­
inated by developing coun(tl,es. T~us, U.S •. companies, despite 
America's disproportionate stake in deep seabecl mining, would 
be. dependent on the good wiU of countries which are its ecer 
nomic competitors or political adversaries for approval to mine. 

To merely seek permission to mine, a co_mpany would have 
to obtain an exploration contract, survey two potential mine­
sites at its own expense, allow the ISA to choose one, and then 
apply for a production authorization. The ISA could tum 
down the request if it chose to favor another competitor, 
such as a developing nation or the Enterprise, which wanted 
the site, or if it found that allowing mining would violate the 
so-called anti-monopoly and anti-density restrictions on the 
number of sites any one nation could have .. or the overall 
limitation on mineral production set by the treaty. 

Some treaty proponents have placed great faith in the Pre­
paratory Investment Protection resolution, which is intended 
to protect companies making investments prior to the treaty 
coming into force some years hence~ However, µte resolution 
grandfathers them into this anti-mining treaty, not out of it. 
Thus, they will be under the jurisdiction of the ISA. Even 
worse, the resolution only applies to a specified number of 
companies; new entrants could not even avail themselves of 
the limited protection provided for existing miners. 

Mining is discouraged in other ways as well. The treaty 
gives the ISA the power to mandate the transfer of mining 
and processing technology from ff~ate companies to the 
ISA and developing countries. Though compensation is to be 
paid, such a forced bargaining situation could hardly be ex­
pected to yield just compensation. Moreover; the ISA would 
determine how broadly to define technology, and the company 
would have no effective redress for the unauthorized disclosure 
of any of the technology, no matter how sensitive or secret 
it was. Some treaty proponents have tried to minimize this 
burden, by arguing tha~is power is unlikely to be i'nvoked. 
Even if it is never used, the threat is enough to browbeat 
business. Indeed, there is no issue that has so angered the 
American business community, and appropriately so: pro­
prietary technology is · their private heritage, not that of the 
rest of the world, and premature disclosure will discourage 
technological development across-the-board. 

Further, as noted earlier, private miners face significant 
dif.t:rimintttiQR by the IS.A'..-'ftre 1flusrdmrate--a-mmesite and 
'transfeF-teduiok>gy-t the-ISA'. or th·e-EntetpdsGy-tbe~h.0-t»e · 



discrimination by the _ISA. They m_ust donate a- minesite and 
transfer technology to the ISA for the Enterprise, their home 
coun~s must finance the Enterprise through loans and loan 
guarantees, and they are subject to a host of levies. that the 
Enterprise is exempt from, including an application fee, a 
fixed annual fee, and a production and/or royalty charge. 

Finally, even i( a private company found this system attrac• 
tive e~ueh,, to invest in, believin~ that it could extract enough 
minerals, over the 20 to 25 year life of the minesite to make 
the operc,1tion pay off in an often uncertain minerals market, 
the- company would have to accept the risk that' -all of its · 
investment might be prematurely terminated, since the treaty 
provides for a Review Conference to meet 15 years after the , 
commencement of commercial production under the treaty. 
A three-fourths vote of the member nations - 80% of which 
are G-77 members, and another 10% of which arc members 
of the Soviet Bloc - could amend the seabed provisions in any 
manne11 desired, with the only recourse for a dissenting nation 
to denounce the entire treaty, an unlikely step. Given the 
consistent opposition to any private mining by the Third World 
(which originally proposed a monopoly Enterprise as the sole 
miner), it is likely that all private mining would be swept away. 

Interestingly, no treaty proponent ·has offered a defense 
of this 11:rtiele, the 'llashington Post incomprehensibly 1,ugges~ed.. 

·~ 
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of this article; the Wash~·ngton !'Y..!t incomprehensibly suggested 
"why not . let the lawyers handle it?", not realizing that the 
lawyers had handled it, which is why it is in the-treaty. In fact, 
one prominent theretofore treaty proponent last Spring told 
G-77 negotiators that even he could not support the treaty 

· without a requirement that the U.S~ be required .. to approve 
any proposed amendments. 

An Unfortunate Precedent 

An equally compelling pragmatic objection to the treaty 
is the pemi.dous precedent which it . will pose for future inter­
n&tional economic and political negotiations. As noted earlier, 
the LOS process has been an ideological. battleground. Unfor­
tunately. most treaty proponents, aside from those who share 
the Treaty's socialist theology, .simply choose to ignore this 
point. In reality, the LOS Conference is not an isolate<l negotia­
tion, but rather, an integral part of an international network 
of conferences, organizations, and UN resolutions, throu~h 
which the Third World has been pursuing the New International 
Economic Order (NIEO). 

The NIEO is essentially based on the erroneous · premise 
that developed nations. have grown wealthy by exploiting 
developing ones, and therefore "owe 0 reparations. The devel-

, ing nations want to control international organizations to 
enforce the redistribution of not only wealth, but also tech­
nology, natural resources, and information. Related proposals 
i!'lclude the so-called Moon treaty, codes of conduct promul­
gated by the United Nations Conferenc;e on Trade and Devel­
opment (UNCTAD), press restrictions proposed bY, the United 
Nations Educational, Scientific, and Cultural Organization 
(UNESCO), and business regulations from the World Health 
Organization (WHO), the United Nations Industrial Develop­
ment Organization (UNIDO), and the Commission on Trans­
national Corporations. 

The LOS treaty is important for the ·success of the NIEO 
because it would, for the first time in history, establish an 
orgartization, controlled by the Third World, to redistribute 
money and technology. It" would promote the goal of inter­
national democr:.icy for nations that are supremely anti-demo­
cratic, the notion of communal control over unowned natural 
resources, and allow terrorist organizations to lfihare in the 
b fi f . . I O •~• .~, • • iS. ·I by h+l,.,c: ene its o mtemattona agreements. nee,.._ eg1t1m1zcc,,, t e 
repressive collcclivist rcstrucluring of international relations 
would become the new norm, leading to additonal demands 
for redistribution under the control of the Third World. 

Navigation Rights 

The seabed artidcs are not the only ones in the treaty, of 
course; indeed, most treaty proponents argue that they are 
not the most important ones. For example~ Richard Frank, 
former administrator of the National Oceanic and Atmospheric 
Administration, argues that "theoretical adverse implications .. 
of the Treaty's precedential effects are insufficient to outweigh 
the substantive benefits to the U.S. from the navigation articles. 
~s-no..dul~h.t-~~r~ r. V(':~rl-w---J+. k " ' ,wi .. . ,h• ~ 
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tbe ~t1bsttt1tti1Je benet:ita to die U.S. ftom the nawir;a~ioA v:1i-sle11. 
There is nQ doubt that,. for years, the, U.Sw knowingly traded 

-~ - "away 'die seabed provisions for the navigational articles. But 
that it did so does not mean that it rationally traded them away. 
Despite. the common wisdom that the navigational articles 
enh~ce navigc1,tion.u, freedom, th~re is substantial reason to 
doubt how 'm~ch the, ~.S. r_eally gains from the treaty. Navy 
s·e~retary · John Lehman told the World· Affairs Council that: 

" A careful, reading of the draft conventiorr also reveals 
that navigation interests are compelled to rely upon a 
highly complex assortment of treaty provisions. Informed 
opinion concerning the correct interpretation of those 
provisions. is - to understate - quite varied ... 
The problem, of course, is that provisions, with different 

interpret;;l'tions 'provide wea~ protection for -t\,u;ierica's merchant 
•marine <Uld navy~ Indeed, the treaty is ambiguous as to the level 
· of navigational freedom allowed in: the 200 mile economic 
zones, as to 'which straits are international, and whether or not 
submerged passage of submarines,, a long-time goal of the navy, 
is allowed. The treaty even unambiguously retreats some from 
free navigatioh by allowing the temporary suspension of in­
nocent passage in territorial seas for weapons testing . . 

But even if the articles were clear. how important would 
they be? Many observers believe that the treaty provisions 
will constitute the new customary inteihational law, setting 
general standards that the U.S. will be a,ble to take advantage 
of without actually signing the_ treaty. Some treaty proponents 
argue otherwise: nations may attempt to make a distinction 
between the customary international law that governs the U.S., 
and the treaty law that governs everyone else. But the better 
view appears to be that the U.S. will gain most of the naviga­
tional bendits in any case; thus, the navigational advantages 
to the U.S. of signing the treaty may in fact be near zero. 

Moreover, economic and commercial interests make it 
likely that straits and archipelagic waterways will remain open 
to commercial navigation even in the absence of a treaty. 
Indeed, our experience is that they will remain open even with 
a ~ar between nations with little respect for international 
law, such . as Iran and Iraq. As for military navigation, given 
the geographic location and physical depths of the world's 
straits, and the current state of military technology, only a 
handful are important, and most are bounded by friendly states. 

In any case, guarantees from the treaty are likely to have 
only a marginal impact. Rights of passage will be respected only 
so long as both parties believe it lo be in their interest to do so. 
International relations is a history of agreements being ignored 
or tossed aside when one or another nation changes its mind; 
the Treaty even allows countries to withdraw. 

More important to protect our navigation rights are our 
bilateral relations with the affected parties, and the existence 
of any bilateral treaties or informal arrangements. Even more 
imµortant is our ability to enforce our right, and our willingness 
to do so. 

Meff!e'JeF, i& SC@Alll fair lo ' liliUAUI thttt .nc::ithcr the u.~ liui 
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Moreover, it' seems fair to assume that neither the U.S. nor 
a coastal state would allow the presence or absence of rights 
in.an es9teric treaty signed years before to stand in the way of 
protecting vital national interests. Only- in the _ marginal cases, 
where · neither side felt that the inconvenience and minor 
criticism they would receive for' breaking the Treaty was worth 
the benefit of doing so, would the treaty likely have an effect. 
The effect, though very reaJ - Defense· Department personnel 
are always complaining that the State Department objects to 
beneficial naval maneuvers to avoid upsetting coastal states -
is not critical. Such a marginal benefit does. not outwiegh the 
very real treaty costs of discouraging deep seabed mining, 
and setting adverse precedents. ' 

. . ~ ~ 

Other Considerations· 

The other provisions of the treaty offer even less. reason 
to sign the treaty. The treaty does provide for ownership of 
the outer continental shelf, but its provisions for eventual 
revenue sharing will discourage exploration for the up to two 
trillion barrels of oil located below the seabed •. The boundary 
provisions have been sharply criticized, aml would hurt us in 
the Gulf of Mexico and the Bering Sea. The articles governing 
fisheries add little to American and custon:iary international 
law, and are disadvantageous for American tuna fishers. The 
pollution articles, often praised by treaty proponents, actually 
may hin'ier the ability of coastal states to control maritime 
pollution, and do nothing about coastal-based. sources of 
maritime pollution, the largest ones. And even treaty pro­
ponents admit th-at-the--marirre-res-em-eh-p,cm1isions mccely -
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ponents a4mit that the marine research provis~ons merely 
~odify the restrictive system now in place, 

Three other arguments have b'een made. for the U.S. to sign 
the treaty. One is that refu'sing to sign will cause significant 
foreign policy damage~ giving the Soviet Union and ~ts acolytes 
an opportunity to make massive, propaganda gains. But while 
it is undoubtedly true that ,the U.S., will suffer some short-term 
diplomatic losses, the real questions arc how severe and for how 
long? Just how important is the LOS treaty to most nations? 
The answer - consider how little in_tercst the trea.t.y has aroused 
in this country - is probably not much. Botswana will denounce 
us when it· signs the treaty, and then go b.ack to dealing with us. 
In fact, taking a firm stand against the extravagant demands 
that have been made on the U.S. may increase America's 
bargaining power in other contexb, yielding a net long-term 
diplomatic advantage. 

Another contention is that if the U.S. allows "an historic 
global organization" to proceed without U.S. participation, 
dempnstrating that "American innuencc, participation and 
leadership., are -unnecessary, the U.S. will suffer the adverse 
precedent of an irreversible loss of innuence. The problem with 
this argument is that it ignores what happened in the LOS 
negotiations. The rest of the world already decided that . the 
U.S. was unnecessary; American innuencc was already lacking. 
[f anything, the ability of the rest of the worlcl to make such a 
system work without 1.1s would make them less likely to attempt 
to force us to pay and provide the technology for any new 
global schemes. It seems silly to suggest that the U.S. retains 

. innuence when it pays e1artionate demands and participates 
with no power in an organization it opposed. 

Finally, the most apocalyptic argument is that ou~ refusal 
to sign the treaty undermines the pursuit of a stable inter­
national order, harms the prospects for international stability 
and justice, and threatens world peace. This vision rests on the 
unfounded assumption that an international agreement -
any international agreement, however flawed, and whatever 
the substantive interests we have sacrificed - promotes inter­
national stability, In fact, an unfair agreement, such as this one, 
is more likely to promote friction than eliminate it. 

But more important still is the type of global order being 
created. Order, if it is accompanied by immoral wealth redistri­
bution and inefficient economic regulation, is not desirable. 
A better order would result from the rejection of the treaty: 
the spontaneous order that arises from voluntary cooperation 
and the marketplace. The order of freedom, rather than that 
of control preferred by the Third World, is a better promoter 
of world peace. · · 

Once having· qecided to reject the treaty, the issue is not 
finished. The U,.S. must work to create alternative arrangements 
to allow seabed mining to occur, if it is economically worth­
while. The first step is to amend the Uccp Seabed llard Mineral 
Resources Act ( 1980) to eliminate the prohibition on mining 
before · 1988; our domestic industry should be encouraged, 
not discouraged, from mining. 

The U.S. mtt:tt also work to co1tvin~e ot~r iodus.JriaJizc:4-
cmrntrier.-not t6 sign, and cvcmua1ty ratify, the trca:t)' , .,,.hile 
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· The U.S. must also work. to convince otheF industrialized 
~~untrie, rio't t~ sign •. and e~ent:iially, i-atify •. the· treaty,. while. 

: --~ .,. :., , _ . attem~ti_ng to !<>~ge aI! ~ie~n:!ent __ wiUii t~em' fo~· mu!ual cl~im-
". recogmtton and dispute 'te$oluttQD' ::.... the so-called' Rectprocatmg · 

~- ::~')·~~-: ·~;~,. 

· •• • .• t• '·' ·. States. Agreement'. Shoul4' 'thi · ''prove to be< impctssible, as it 
; . . \'it~ .,, .. currently . appears.. it may ~_, t~c- U.S,~ sfiould strive· for infonnat­

·--·___:...;..:_~;:-, -.,,;i~}tt_, '" ~g~me_nt_S .. td" ipc~u~e;)~ ., le.~f, dispu.t~ r~solutio_n. fo~_ con~ 
,. . · ·,. ., · · _ llictmg mmmg claQns. Thcr poutt:th~ tJ.St stiould:+make is-. that 

Jl· - . the ' real potential" competitor: td the' other industrialized coun-
' ;-- · .: · !, tries fot minesi'tes . is th.~ U:S;;' not the- ·Enterprise; therefore, 

', :. '' other countries · s~ekin'g1 t9" tniricf ~hould' ' deali widi the U.S., 
; ,: ... n~ttheEntcrprise, ··:.· · \,... _,t-, .. - _,·,,. . 

•• '. :;~-
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' • ,., .. Finally. the:~ U.S.' m~t:' -locu11; o . the-- long-term. Though 
~•i,.;•~, ": ti' is likely that'. most· couritries.'..wilJ sign~itbe' treaty,. it is not 

' . '\ · ,' .•. ' ' likely that thiy all wil_t ratify· ii~ Most' ofl the propaganda value 
,.,~ · · fo'r ' countrie~ sue~ as Franc~ andi the· Soviet' Union will occµr 

when they sign; the hard· financial btir'dens, par:ticularly without 
· · .,. the · U .S-. p(oviding. 25%;· wilt- f?egiJr witi.; · ,;-i1tification. Thu~ 

-•·:)!H": there is an ·excellent chance that the' ISA/ once inaugurated., 
w!ll . only serve as. the p~oj_>aganda shell ' for· a ·gyoup ~f countries 
w1thollt the teclmical ab1hty to mmc,. and the: fmanc1al rcsoun:cs 
tq run the system. ' •. · · · · · · . 

America's- fundamcrit~ ·phil~sophicat principles and national 
interests are worth defending, Only an outright refusal to sign 
the LOS treaty; was consistent with. those principles and in­
terests. lt is now incumbent upon the U.S~ to construct a 
system to promote voluntary cooperation and exchange and 
encourage;: seabed development. Only a system of this kind 
will meet the interests. of' all of' the peoples. o( 'the world, as 
distinct from the interests of the leaden of an ad hoc majority 
of the world's nation states. ·. 
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i itiifii'atives to Sea Treaty 
WC)'ri'i Work; Experts Say 

By Carole Long The administration decided in early 
Two U.S. experts on the Law of the Sea July not to sign the treaty. Since then, it 

Tr~aty have criticized the adminia- has begun negotiating a separate multilat• 
1ra1ion's pursuit of alternatives to the ac- era! agreement on mining claims rights 
:ord. . · with the United Kingdom, Germany, .Ja-

Elliot L. Richardson, chief U.S. delegate pan and other industrial countries. The 
.o I he Law of the Sea Conference under accord is known as the Reciprocating 
he Carter administration, and Leigh States Agreement (RSA). 
~atiner, deputy chairman of the Reagan The administration has also begun -pro-
1dministration's delegation to the confer- cessing applications from American-based 
•nee, said they do not believe U.S. compa- mining consortia for licenses to conduct 
1ies would mine the ·mineral-rich seabed seabed-mining- exploration. The Deep 
inder the alternatives. ~ Seabed Hard Mineral Resources Act, 
, The two men made their remarks at a passed in 1980, allows companies to un-
fouse Merchant Marine and Fisheries dertake such activity with or without an 
:ommittee hearing. . international agreement on mining. 

T he sea treaty, drafted during eight .. Richardson said U.S. government sur-
·ears of negoti~tions among 151 nations, \'eys, including a recent report by the Gen-
.-ould establish international rules on era.I Accounting Office, have concluded 
leep-seabed mining, navigation and over- there will be no "mini-treaty," such as the 
light rights, sea boundaries, marine mam- RSA, because U.S. allies will not sign one. 
1al protect ion and pollution. . Ratiner said a _U.S. permit issued out-· 
· ~ at ions will have their first chance to side the treaty to allow companies to mine 
ign the treaty at a conference in Decem- "is a wort hless piece of paper which no 
er in Caracas, Venezuela. It will go into commercial, publicly owned bank could 
!feet one year after 60 nations ratify it. use a's a basis for extending credit." 
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·l{··· .. , .. 
Sea-treaty experts Elliot L. Richardson (left) and Leigh Rattner testified that U.S. flnnt 
would have difficulty mining the ,,abed under the administration's alternatives. 

If the treaty is signed and ratified by 60 
nations, "such a license or permit would be . 
in conflict with a widely accepted interna­
tional treaty and would surely be con­
tested in international judicial proceed­
ings," Ratiner said. 

(In 1980, Ricbardson urged J>41188• of 
{h~se.~bed ~ ,~~~ .et ~P tht lice~~; 
proceil. But ht ·aa1d he "never behev, 
}here would be a nickel invested in minill. 
under the lfli•lati~n." 
He .saki 'h• •11pported ' 1i•t l ilgillat~ 

~ca\Jse it ~• needed u a ~rsJinin1 chi 
in ne1~liati~ ,011 tbt L4w of the--'" 
J'r: at,Y1.; i--• 

Hoth Hatiner and Hichardson said an 
American company that wants to mine the 
deep seabed will have to do so by partici­
pating in an expedition run by a foreign . 
country that has signed the treaty. 

Ted Kronmiller, deputy assistant secre­
tary of state, disagreed with Ratiner and 

- -Richardson. He told committee members 
that the administration believes U.S. com­
panies will be able to mine under domestic 
law or with the agreement of other coun-
tries. -- - -- -

He said he recently polleathe four min• 
ing consortia that have ap_plied for lic!nsea 
to. explore, and thr~e smd they believed 
they could operate unde_r the U.S. ~a":'·. 

Ocean ~1ining Associates, a V1rginu1-
based consortium, said it is prepa_red to 
operate outside the treaty and . will ~ot 
mine under a foreign llag, Kronm11ler said. 
The other companje1 have not yet made a 

decision. 



THE WHITE HOUSE 

Office of the Press Secretary 

For Immediate Release August 5, 1982 

The President today announced his intention to nominate Theodore 
George Kronmiller to have the Rank of Ambassador while serving as 
Deputy Assistant Secretary of State for Oceans and Fisheries 
Affairs. 

~r. Kronmiller served in the United States Naval Reserve as 
Lieutenant from 1970-1979. From 1974-1975 he was an Attorney 
Advisor on the Appeals Board of the Department of Commerce. 
From 1975-1976 he was Deputy Head of the Commerce Department 
Contingent of the United States Delegation to the Third United 
Nations Law of the Sea Conference. He was with the National 
Oceanic and Atmospheric Administration from 1975-1978, serving 
as Attorney Advisor (1975-1976), Consultant to the Marine Minerals 
Division (1976-1977), and Counsel for International Law (1977-
1978). He was with the United States House of Representatives 
as Counsel of the Subcommittee on Oceanography from 1978-1979, 
and Counsel of the Subcommittee on Fisheries and Wildlife 
Conservation and the Environment from 1979-1981. Since 1981 
he has been Deputy Assistant Secretary of State for Oceans and 
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MEMORANDUM FOR THE SECRETARY 

SUBJECT: Law of the Sea 

Ii 
/ 

/ 
United States Department of Stat~:----· 

Under Secretary of State 

fo~ Political Affair:; 

Wa..sh'ington, D.C. 20520 

August 5, 1982 

You have recently received a proposed "action plan" on Law 
0£ the Sea (LOS) which calls for direct Presidential involvement 
in trying to get our allies to stay out of the LOS Convention. My 
own strong feeling is that the President should not spend his 
political capital on this issue at present for three reasons: 

-- There are too many other things on the plate (e.g., 
sanctions, steel, grain, arms control); neither our LOS interests 
nor our other interests will be helped by adding further to the 
existing load. 

-- We have not come up, even in our own minds, with a clear _ 
conception of what an "alternate regime" will look like. Ideally 
it would maintain all of those aspects of the LOS Convention 
w·hich we do not oppose (e.g., navigation and overflight rights, 
fishing, continental shelf, territorial waters, pollution control, 
etc.)~ while writing new rules for deep seabed mining which would 
suit us. At this point, we have barely addressee the legal and 
political implications of such an effort, and to drive it with 
Presidential horsepower now seems premature at best. 

-- It won't work anyway and it's not worth the cost. Most 
of our allies have already said that they do not intend to oppose 
the LOS Convention. Several have voiced serious problems with 
some parts of it, but on balance believe that being a part of the 
international regime is preferable to being outside it. Besides 
disagreeing on substance, they disagree on procedures and feel 
that we did not consult adequately and showed unnecessary haste 
in announcing that we would not sign. 

The action plan also recommends that we send a "special 
presidential envoy" · to meet at high levels with all~ed govern­
ments. His objective would be to urge others to defer a decision 
on signing the Convention and to keep open the option of joining 
us in an "alternate regime" later. I think this is a good idea 
and, depending on how his instructions are written, the emissary 
could help in the consultation process and in formulating our 
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future policy steps. I think Jim Buckley would be a~ ideal envoy. , 
He has dealt with . LOS since the early days of the Administration, 
he has outstanding political sense, and he knows the Europeans. 

u ( 
Lawrence S ! JLJ,/bur'?!= / vv ·l-/ 

--
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MEMORANDUM FOR: 

THE SECRETARY OF STATE 

WASHING TON 

~ D __ : Lo3 
8223955 

August 10, 1982 

-~ I 

From: 

THE PRESIDENT 

George P. Shultz 

Law of the Sea 

r _ SSIFIED 
AuthorftY, ;_. ~ Wa,ver I I I"/;: 

Subject: 
-<lb-..,rvvv.DATE ife' (~1 

I am transmitting herewith the proposed action 
plan for US efforts to establish an alternative deep 
seabed mining regime, as decided upon by the designated 
Interagency Group (IG). I agree with the IG's re­
commended action plan except for the recommendation 
that you personally initiate contacts with other 
governments on the action plan. 

I believe that you should not become involved at 
this initial stage because we want to reserve your 
intervention and capital for later stages in the LOS 
dialogue and for other major issues. I will urge our 
allies not to make premature commitments to sign the 
LOS Convention pending the arrival of a special U.S. 
emissary in early September. 

I recommend that Under Secretary of State 
Jim Buckley be chosen as your emissary because of 
his familiarity with LOS issues and with the European 
leaders he would be calling upon, and because his 
rank will help underscore presidential interest in 
the issue. 

Attachment: 

Proposed Action Plan. 

,CON(JQOO!A[ 
DECL: OADFR 
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Law of the Sea Policy 
Action Plan to Establish an Alternative 

Deep Seabed Mining Regime 

NSDD 43 directs the Department of State, in coordination 
with the interested agencies and the NSC, UMB and DPD staff, 
to prepare an action plan to establish an alternative deep 
seabed mining arrangement outside the Law of the Sea Conven­
tion. Following are the recommendations on near-term actions 
to establish such an arrangement. 

All concerned agencies recommend that we initiate this 
plan of action immediately. 

:our short-term objectives would be to: 

o dissuade our allies from making or announcing a 
decision to sign the LOS Convention or other action 
that would prejudice our ability to work out an 
alternative seabed mining arrangement and, most 
importantly, not to make any commitment to ratify 
the LOS treaty. 

o engage in a dialogue with our allies and possibly 
other countries on the serious problems in the OOS 
seabed mining regime and, thus, the need for and 
benefit of an alternative regime; at the same time, 
elicit their concerns about protection outside of 
the OOS Convention of their other oceans interests. 

:Our longer-term objective is to convince our allies and 
other nations not to ratify the ms treaty but, instead, to 
join us in an alternative regime. 

If we are to achieve our objectives, the President must 
be involved in this effort. Head of government to head of 
government contacts are vital to initiate the action plan 
and may be necessary again as we implement it. A presidential 
communication to London, Bonn, Paris, Rome, Brussels, the 
Hague, and Tokyo should be made as soon as possible. This 
message would underscore the serious problems of the LOS 
treaty and forecast the arrival of an emissary. 

A presidential envoy would be sent to foreign capitals 
in early September. He should be of high rank and be ,prepared 
to discuss these matters with foreign officials of ministerial 
rank. The envoy would: be prepared with instructions and 
supporting materials appropriate to the political level 

aeu~·DEN'fI:M. 
DECL: :OADFR 
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contacts he will make; seek to obtain a political commitment 
from our allies to defer decisions on signing the LOS treaty 
while we explore means of satisfying our law of the sea 
interests outside of the LOS treaty; outline our problems 
with the LOS seabed mining regime and our proposals for an 
alternative deep seabed mining regime; emphasize that such 
a regime, if widely accepted by the seabed mining states, 
would create a viable legal and practical alternative; and 
sound out their concerns on non-seabeds OOS issues to 
enable us to focus clearly our subsequent contacts. After 
the emissary's initial visits, further consultations would 
include appropriate r.os experts. 

The emissary should initially visit the Federal Republic 
of Germany, the United Kingdom, France, Japan, Belgium, Italy 
and the Netherlands. A second tier of countries might, sub­
sequently, be approached by the same or another appropriate 
emissary. 

By August 14 the preparatory work for the presidential 
communication and emissary visits will be completed. This 
would include: 

o a draft communication from the President; 

o instructions for the emissary with talking points; and 

o background material appropriate for the political 

nature of the emissary's contacts. This paper will 

include an outline of an alternative regime and 

background to enable the emissary to sound out the 

concerns of the allies on non-seabed issues. 

Within this period, suggestions on the emissary will 
be forwarded to the White House. 

During the implementation of this action plan we must 
take advantage of the Secretary of State's and other cabinet 
officers' contacts with their foreign counterparts to press our 
LOS concerns. This effort should be coordinated carefully 
to ensure that cabinet officers are prepared properly and 
their contacts used to our fullest advantage. 

-€0NP-f BEW:FL",L 



August 12, 1982 

OVERCOMING INTERNAL ADMINISTRATION RESISTANCE TO ACQUIRING 
COMMITMENTS FROM EUROPEAN GOVERNMENTS _WITH OCEAN MINING 

INTERESTS NOT TO SIGN THE LAW OF THE SEA TREATY 

Summary 

There is agreement within the Administration to seek 
commitments from the European ocean mining nations (UK, FRG, 
France, Italy, Belgium and The Netherlands) to defer a 
decision to sign the LOS treaty in December and to join the 
U.S. in the meantime in negotiating an alternative ocean 
mining regime. 

In order to achieve this result, it will take 
Presidential and Cabinet level pressure on their European 
counterparts. Messrs. Buckley and Eagleburger have 
convinced Secretary Shultz, who is trying to convince Judge 
Clark, that higher level effort would be futile and we 
shouldn't waste our ammunition. 

They have already abandoned efforts to recruit support 
from other developed nations and all developing nations. 
Thus, if the u.s ~ fails with the six European nations, 
President Reagan will be left hanging by his thumbs. 

The papers are on Judge Clark's desk. Unless he is 
persuaded otherwise today, he will likely approve the low 
level selling effort, which just isn't enough to get the job 
done. 



August 12, 1982 

OVERCOMING INTERNAL ADMINISTRATION RESISTANCE TO ACQUIRING 

COMMITMENTS FROM EUROPEAN GOVERNMENTS WITH OCEAN MINING 

INTERESTS NOT TO SIGN THE LAW OF THE SEA TREATY 

Problem 

Following President Reagan's decision, announced on 

July 9, not to sign the Law of the Sea Treaty, various 

interested Departments were directed to formulate a plan to 

obtain international support for the President's decision to 
I 

operate outside the treaty. At the interagency working 

level, an action plan was outlined as directed. Its central 

strategy is ·to · concentrate u. S. diplomatic efforts on 

seeking the support of European governments which have 

either passed ocean mining legislation similar to the U.S. 

law, or which have companies active in ocean mining. Such 

European nations include the United Kingdom, France, West 

Germany {which have enacted ocean mining laws> and the 

Netherlands, Belgium and Italy {which have not yet enacted 
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ocean mining laws, but which have companies active in two of 

the four international consortia which have applied for 

ocean mining exploration licenses pursuant to U.S. law). 

Australia, Canada, Norway and other developed nations, 

plus the Soviet Union, with land-based nickel, copper, 

cobalt and manganese mining operations, are aggressively 

promoting signature and ratification of the treaty, because 

they recognize it would deter competition from seabed miners 

producing these four metals. The drafters of the proposed 

U.S. action plan have also written off hopes of obtaining 

support for the President's decision among third world 

nations, because of their ideological commitment to the 
i 

treaty as a crucial step in the establishment of the New 

International Economic Order. 

Hence, working level Administration strategists feel 

that so long as a sizable majority of the European ocean 

mining nations decline to sign or ratify the treaty that 

there will be very few other nations with the technology, 

economic interest, and available capacity who are likely to 

seek authorization to mine the seabed pursuant to the 
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treaty. They reason that with most of the U.S. and European 

ocean mining companies operating outside the treaty, the 

threat to their operations, flowing from a treaty which has 

entered into force, but which their governments have refused 

to ratify, can be effectively minimized. On the other hand, 

the threat to U. s. companies operating outside the treaty 

would be significantly increased through the signature and 

ratification of the treaty by a sizable majority of the 

aforementioned six European ocean mining nations. 

Accordingly, their action plan recognized the need for 

concentrated political fire power, including calls from 

President Reagan to these six European Chiefs of State, 
,' 

supplemented by U.S. Cabinet level interventions with their 

European counterparts . The strategy assumes that there is 

not much utility in trying to obtain commitments from other 

developed and developing nations in rejecting the treaty. 

A memorandum from Larry Eagleburger to Secretary Shultz 

dated August 5 C attached) has provided the principal thrust 

for lessening the likelihood of our obtaining a commitment 

from a sizable majority of the six European ocean mining 

nations to defer any decision to sign or ratify the treaty. 
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Without aggressive interventions by the ·· President, Secretary 

Shultz and other U.S. Cabinet officials, directed at their 

European ocean mining counterparts, the European perception 

will likely be that Cl) President Reagan has chosen to limit 

. his intervention to a lower level, and (2) that their 

signature of the treaty will not, in all likelihood, be 

viewed as personally offensive to the President. 

Mr. Eagleburger 's three arguments in justification of 

limiting the scope of the U.S. effort in seeking selected 

European support of the President's decision on the treaty 

are highly debatable. First, regarding his contention that 

there are "too many other things on the plate", there always 

have been, and there always will be, a number of other 

highly contentious matters on the foreign policy plate. To 

imply that the Law of the Sea issue should be subordinated 

to other existing international problem areas is to concede 

that the isolation of President Reagan from the rest of the 

world on the Law of the Sea Treaty issue would be an easily 

tolerable result. To specifically assert that our other 

interests will not be helped by adding further to the 

existing load is to suggest that the President's decision on 
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the Law of the Sea Treaty should be sacrificed for such 

other interests. 

Secondly, · to suggest that it would be premature to 

invoke Presidential horsepower on the LOS issue until the 

Administration develops "a clear conception of what 'an 

alternate regime' will look like", demonstrates ignorance of 

the facts. It is well understoo9 at the interagency working 

level that a minimally acceptable, bare-bones, alternative 

ocean mining regime need only involve the enactment by 

nations interested in ocean mining of statutes which would 

be compatible with the existing- U.S., French, U. K. and West 

German ocean mining laws. These laws provide a mechanism 

for the negotiat'i.on of an alternative regime limited to the 

reciprocal recognition by such nations of each other's 

exploration licenses and ocean mining permits for existing 

ocean miners, as well as providing a mechanism for the 

allocation of future such licenses and permits to new 

entrants. All of the existing aforementioned · ocean mining 

nations are fully aware of these fundamental positions, all 

of which have already been incorporated into prior drafts of 

a Reciprocating States 

wasting precious time 

Agreement. Far more essential than 

on tinkering with existing past 
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drafts, is to engage nations with ocean mining interests in 

ongoing discussions leading toward the negotiation of such 

an alternative regime. The ad referendum agreement arrived 

at last month in Brussels with the European ocean mining 

nations provides an ample mechanism for continuing 

international discussions leading toward the consummation of 

an acceptable alternative regime. 

Additionally, the contention that "it won't work and 

it's not worth the cost" directly challenges a decision 

already made by the President, not only not to sign the 

treaty, but to recruit the support of other nations in 

developing an alternative regime. Further, with respect to 

the contention that it will not work, it must be recognized 

that among the European ocean mining nations, support for 

the treaty is strongest at the sub-Cabinet level because 

that is the level of those nations' representatives who 

negotiated the Law of the Sea Treaty and who are enamored 

with their own creation. The prime minister and foreign 

minister level representatives among most 

governments have not been directly involved 

European 

in LOS 

negotiations. Thus, they are at the level most susceptible 

to aggressive Presidential and Secretarial level 
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interventions intended to persuade them of the pitfalls 

affecting our mutual interests which would result from the 

signature or ratification of the Law of the Sea Treaty. 

As to the assertion that "it's not worth the cost", 

President Reagan publically stated precisely the contrary on 

both January 29th and July 9th. His clearly stated 

rationale addressed not only the importance to the U .s. of 

secure access to strategic ocean minerals but, with equal 

poignance, derided the creation of a new multinational 

institution, i.e. , The International Seabed Authority 

(which would not only be damaging to U.S. international 

political and economic interests, but would establish 

undesirable 
' I 

precedents facilitating the creation 

additional such institutions inimical to Us. interests). 

of 

Finally, there was the implicit statement that the 

Europeans believe that their being outside the treaty will 

provide no means of assuring protection under international 

law for commercial and military navigation, fishing, 

scientific research and other ocean uses. This argument can 

be dismissed by our correctly asserting that the same rules 

of customary international law that now govern such ocean 
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uses which are, for the roost part, also reflected in the LOS 

treaty, will continue to be applicable regardless of which 

nations ratify or refuse to ratify the treaty. 

A failure to obtain commitments from European ocean 

mining nations to remain outside the treaty would serve as a 

deterrent to U.S. companies making investment commitments to 

operate under U.S. law. If such investments are not made, 

there will be no means of assuring "national access to these 

resources by current and future qualified entities to 

enhance U.S. security of supply", a goal specifically 

enunciated by the President in his January 29 decision. 

Conversely, the commitment of a sizable majority of European 
I 

ocean mining nations to join the U.S. in operating outside 

of the treaty would facilitate investor confidence among 

U.S. and European ocean mining companies in operating under 

the existing domestic legal regime. 

The American Mining Congress has testified that it 

fully supports the President's decision and that U .s. ocean 

mining companies are continuing to proceed under U. s. law. 

The American Petroleum Institute, the Chamber of Commerce, 

the National Association of Manufacturers, the NOIA, and 



9 

other leading industry groups also support the President's 

decision. Several member companies of these organizations 

are ready to assist the President in seeking European 

industrial support for operating outside the treaty. 

Conclusion 

The NSC staff is in receipt of the above mentioned 

working level action plan calling for forceful Presidential 

intervention and of the Eagleburger memorandum and related 

correspondence. Absent a direction to the contrary, Judge 

Clark is likely soon to approve the lower level approach. 

Unless low~r level U.S. consultations with European 

ocean mining nations are buttressed by aggressive interven­

tions by the President and Cabinet members, accompanied by 

carefully selected "carrots and sticks", the likely result 

will be nearly total U. S. isolation from the rest of the 

world, and the entry into force of a treaty which, by its 

very terms, is likely to deter, if not prohibit, U.S. 

investment in strategic ocean minerals. 




