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SUMMARY OF "ICONCMIC CONSEQUENCES OF A
FEDERAL PRODUCT LIABILITY ACT,"
July 2, 1$82, by
THEE PRCDUCT LIABILITY ALLIANCE

The study prepared by The Product Liability Alliance (PLA)
concludas that the axistence of a federal product liability statute
would significantly reduce transaction and cther costs

assocliatad with product liability injury cases. These

savings would be traced to the presence of a uniform standard;

no c¢laim for savings 1s based upcn any svecifiic substantive
provisions in currant proposals, such as S. 2631. Indeed, a

major finding of the PLA study is that a cost-benefit analysis

of these provisicns 1s not possible.

Several impediments to such a cost-benefit analysis are discussed.
First, current proposals do not include any government
expenditures. They would not create any new bureaucracy, and
they would lsave unchanged current federal and state court
jurisdicticn over product liability cases.

Second, current proposals are not intended to eliminate
product liability actions or limit recoveries. Their
purpose 1s to make the outcome of such actions more
predictable by codifying and clarifying existing law. Toc a
large extent, the proposals adopt the current "average! cr
majority rule of law. In some cases this would restrict
liability; in others, liability would be extended. The
overall effect 1s to stabilize, not reveolutionize, existing
law.

Third, the impact even on individual states is impossible tc
predict because decisional data are not available. The
legal basis for the decision ¢f a jury is rarely made known,
and for out of court settlements, businesses are extremely
reluctant to divulge information. Therefore, it is
impossible to predict even for a single state the impact of
a federal statute on product liability actions.

Fourth, information on the loss and expense experience of
insurance companies provides only part of the picture. Many
companies, and particularly large corporations, self-insure.
Again, these companies generally do not ralease detailed
product liability information.

Fifth, even for companies that buy product liability
insurance, the cost of premiums dces not accurately reflect
the economic impact of product liability cases. Since 1976,
insurance rates have remained stable, and in fact have
declined sliightly. This is not because of improving or
stabilizing loss and expense experience. Instead, it reflects
a price war among insurers caused by attractive returns on

the investment of premiums.



The savings that were projectad would Ilow rrcin The
uniformity and greatar pradiciabllizsy crsated bv a faderal
statute. The most Iorase=apnls raduction weculd ze in
transaction costs. Cne experisnced corporats attorney
estimated lagal fesas of 52,000-54,000 just for inicial

review of applicable state law for a typical product

liability claim. Elimination of wvarying state laws would
eliminate this cost. Earlier settlement of cases because of
greater predictability would result in further savings in lagal
expenses. Also, savings in transaction costs would result

freom the -educed intaerplay between product liability tort

law and neon-fault workers' compensation systams as proposed

in S. 2631.

A second scurce of savings would be in production costs.
Variations in state law increase the cost of designing,
manufacturing, packaging and selling products. Companies
nmust devote substantial legal, management, and starff
resources to keep abreast of changing case law in 50 states
and to take action to satisfy the raquirements of as many
states as.possible. No attempt i1s made to quantify

this category of projected savings.

Adoption of federal product liability legislation would also
affect internatiocnal trade. The existing pattern of product
liability laws is viewed as a "non-tariff barrier"

by our trading partners, none orf which has a similar
fragmentation of product liability law. On the other

hand, domestic producers see their larger product

liability costs as a brake on increased exports, since
insurers usually do not discount premiums meaningfully for
exports because of fear that suit could still be brought in
the United States with its more advantageous product
liability law for injured.persons.
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ECONOMIC CONSEQUENCES OF A FEDERAL
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I. INTRODUCTIOCN

Logic alone compels the conclusion that a Federal statute .
establishing uniform legal standards for applicatign by all courts
in product liability actions would reduce the costs associated
with assessing product users' rights and product sellers'
obligations in product injury cases.

Uniform legal standards would reduce the need, born of the
cﬁrrent uncertainty and lack of predictability about the law,
for plaintiffs and defendants to réseérch and brief every issue
in every product liability case in an effort to define what the
applicable law is. It would promote prompt settlements of just,

claims, since plaintiffs and defendants alike would know their

respective rights and obligations. It would eliminate current

incentives to constaptly expand the bases of liability, but it
would not diminish cénsumer rights. It would reduce the £rans;
action and production costs inherent in a multiplicity of State
rules, and it would stabilize (if not reduce) the costs of product
liability insurance.

The elements of an economic analysis of-a_Federal product
liability statute are discussed in Section II. Section III
identifies four areas in which, according to our survey of the
_business‘community, cost savings, although not quantifiable, will

result.




I. INMPEDIMENTS TO AN ECONOMIC ANALYSIS
OF FEDERAL PRCDUCT LIABILITY LEGISLATION

A, PendingIProduct Liability Proposals Do Not Lenc Themselves to

Economie Cost-Benefit Analysis.

The major proposalscurrently pending for a Federal product
liability statute (S. 2631, H.R. 5214) would establish a uniform
set of legal rules governing the determination of prcduct users'
rights and product sellers' obligations in traditional tort actions
arising out of product use. These proposals do not lend themselves
to a cost-benefit aﬁalysis for severzl reasons.

First, they do not in any way require tﬁe éxpenditure of
governmental funds. Thérefore, there are no new costs associated
with a uniform Federal law which can be balanced against benefits.
Federal and State court jurisdiction in product liability cases
would be unchanged under the proposals. Federal and State expend-
itures would not be required.i/.

‘Unlike a new Pederél program Or a new administrativé regulation,
the product liability proposals would entail no expenditure of
public or private funds against which their benefits could be
weighed. Moreover, even if such proposals could be characterized
as "quasi—reguiatory" to the extent that they set standards of
liability, such "quasi-regulation" would have no economic cost
against which to measure its economic benefits. -

Second, the proposals for legislative action seek merely to
establish a uniform set of legal rules which are fair and equitable;
they do not seek either to limit the number of product liability

claims or to limit the damages recoverable in such claims. If the




pending proposals were designed to eliminate product liability from
the legal system, it would be relatively simple to compute the

2/

costs which would be saved.=' The fact is, however, that such

statutes are likely to have little or no impact on the number of

3/

claims brought for product-related harms.=~ Similarly, none of the

4/

proposals would limit the damages recoverable,— although data

show that damage awards in product liability actions have been

/

climbing steadily.é The enactment of a uniform Federal statute

would most likely have no impact on this trend.

Given these facts, the product liability proposals do not lend
theméelves to a.traditional economic cost-benefit analyéis.

- B. Pending Product Liability Proposals Do Not Eliminate Product
Liability Actions; They Merely Make Their Qutcome More
Predictable. |
The pending proposéls, as noted above, would not eliminate

product liability. They would merely codify and clarify the bases

ocn which liability cbuld be imposed. It is impossible to measufe

/
the 2conomic benefits which clear and predictable rules of law

would create.é/

For example, S. 2631 provides a fault-based standard of
liability in design defect cases. This clear statement of the
applicable standard eliminates the uncertainty which currently
pervades the law as a result of some court decisions which, contrary
to the traditional and majority rule, have aéplied or have purported
to apply a gtrict liability to stancdard of liability in cdesign

defect cases. There is no way to measure the economic benefits of

the resulting predictability in the law.



The economic benefits will be subtle but real. Clarification
and predictability cf oproduct liabiiity law and, specifically,
product sellers' cobligations, will give all parties the means to
assess accurately the merits of a claim. A valid claim that would
otherwise go to trial could be promptly settled. Prompt settlement
would certainly reduce legal and interest expense and court costs,
although those savings are difficult to measure with any accuracy.

To a large extent, the Federal product liability proposals
would codify the "average" or the pfevailing majority fule of law
on product liability issues.Z/ The economic impact of this is also
difficult to measure precisely. Where the law of most states on
most issues would be unéffécted by the proposals, there would be
no economic impact.' Where the law of some states on some issues

8/

would be expanded or made more liberal-’ or brought back into line

9/

with the ﬁrevailing rule of law,<’ the economic impact is not
quantifiable. One simply cannot say what the effect of a single
chanée in the product liability law of a single state would be,

much less what the total impact of the changes in every jurisdication
would be.

Discussed below in Section III, are those areas in which.cost
savings, although not guantifiable, would bé realized under a
uniform Federal product liability statute.

c. The Decisional Data Needed to Gauge the Economiﬁ Effect of

Federal Legislation on Current Law Does Not Exist.

Whether a suit ends in a jury verdict or a private settlement,

the legal basis for the award of damages or the rejection or abandon-

ment of the claim is rarely, 1if ever, made public. The lack of such



data makes an economic analysis of pending product liability
proposals -impossible.
Most product liability complaints name every possible

10/

defendant—" and every plausible theory of liability. The basis

on which the decision to award or deny damages is rarely dis-
cernable. 1In the absence of data reflecting the legal bases under-
lying current damage awards, an analysis of the impact of specific
provisions of the pending Federal product liability proposals is
impossible.

Even if it were possible to pinpoint, in a four-count complaint,
the count on which a jury found the defendant liable; it would be
impossible to determine whether the same jury would awafd damages
on another basis if the count originally relied upon were modified -
by a Federal statute.

More important, there is no data on the basis for settlement
of cases. It is estimated that 95 percent of liability claims

11/

are settled or dropped before they reach the jury.== While the

percentage of product liability claims tried by juries is probably
2/

higher than average,i— the overwhelming majority of such claims
never reach the trial stage. They are either abandoned or settled
privately.

Private settlements rarely become part of the public record,ié/
and parties to such settlements frequently agree, as part of the
overall settlement, not to discuss the amounts (if any) involved.
Businesses, in particular, are reluctant, for compet;tive and other
reasons, to divulge information on either the number of product

liability claim settlements to which they are parties or the

amounts involved.



Since data on the great majority of product liabilitv clainm
settlements, like data on jury decisions, either does not exist

or cannot be obtained, it is impossible tc analyvze thz imgact =&

"y
it

a Federal #rbduct liability statute would have on the number and
amount of such settléments.
D. Only a Portion of Product Liability Losses and Expenses

Are Commercially Insured; Most Are Self-Insured.

The Insurance Services Office (IS0), the principal insurance
statistical advisory and rate service organization, has estimated
that between 25 and 30 percent of the $5.18 billion in liability
(other than auto and medical malpractice) insurance oremiums
written in 1981 related to product liability. Thus, American
businesses spent between $1.3 billion aﬁd $1.6 billion to commer-
cially insure their product liability exposure in 1981.

These huge outlays, however, accounted for only a portion of
the losses and expensés associated with business product liability
in 1981. The balance was either uninsured or self-insured. There
is no way of estimating the extent to which uninsured and self-
insured product liability costs exceeded those bofne by commeréial
insurers.

As produc£ liability and other business insurance costs (e.g.,
workers' compensation, commercial automobile liability) have
increased, a growing number of businesses ha&e adopted, to varying
extents, risk-funding alternatives to commercial insurance. These
alternatives range from higher deductibles aﬁd self-insurance
programs to wholly-owned corporate insurance companies (fcaptive"

insurers) and combinations of these devices with commercial coverage.




The tfend Foward alternatives to commercial insurance, in-
itially the product of sharply accelerating premiums, has been
gi&en additional momentum by the high interest returns available
on the investmen£ of corporate cash reserves. These returns are
particularly attractive in "long-tail" e#posures like product
liability, where many claims are settled years after the incidents
that gave rise to them.

Self-insurance 1is most prevalent among large corporations
with extensive cash flows. Examples include the General Motors
Corporation, Ford Motor Company, the leading chemical and pharma-
ceutical manufacturers, and others in industries generating a
significant proportion of all product liability claims. .

The scale of self-insurance programs 1s enormous. As long
ago as 1976, Merck & co., a major pharmaceutical hbuse, carried
product liability coverage of $100 million excess of (above) a
self-insured retention of 5;2.5 million per occﬁrrence. In other
words, the company's commercial insurance protection would not
come into play until losses and expenses from claims arising from
a particular incident exceeded $12.5 million.

Self-insurers, for competitive and ther reasons, are
extremely reluctant to divulge details of their product liability
loss and expense experience. As a result, the majority of the
business community's product liability data is, for all practical
purposes, unavailable.

E. Insurance Prices Are Not Indicative of Current Product Liability

Loss and Expense Experience.

The following table shows the countfywide effect of the

combined rate level: changes for ISO product liability bodily injury




and property damage coverages, basic and increased limits, from

. 1975 through the first nine months of 1981:
1975 + 117.3 percent
1976 + 35.7 percent
1977 + 3.1 percent
1978 - + 0.1 percent
1979 - 1.6 percent
1980 - 0.7 percent
1981 (9 months) - 5.8 percent

The relative stability of product liability insurance rates
over the past four years is not a function of improving loss and
expense experience, but rather reflects a price war among insurers
precipitated by atfractive returns on the inVestment of premiums.
This competitive struggle shows no sign of abatément despite
steadily worsening loss and expense rat;os. Insurers continue to
engage in "cash flow underwriting,” in the belief that investment

‘ returns on product liability premiums will make up fof the in- ,
ability of those premiums to cover anticipated losses and expenses.

Even if the current price war among insurers were not arti-
ficially depressing product liability insurance rates, insurance
data would be a poor barometer of current proauct liability experience.

First, as noted above,. insured product liability exposure is
but a fraction of the total exposure of American business, and,
because insuraﬁce data represents the past experiénce of smaller
businesses which cannot afford alﬁernatives to commercial coverage,
such data is not representative of the entire businéss community's
experience.

Second, insurance data is entirely retrospective, and there-
fore lags behind current developments. The ISO generally ﬁses

‘. the experience of reporting‘companies for the preceding five

vears as its data base in the development of future rates. - Thus,



&

a dramatic increase in claim freguency or severity in the latest
year would be tempered by the (perhaps better) expefience of the
previous four years in developing prospective rates.

Third, product liability insurance data is based on the

countrywide experience of all reporting companies, and is thus

useless for measuring the impact of a given State's law on the
experience of companies writing product liability insurance in
that State. In all other lines of insurance, rates are made on
a State-by-State basis. But because products made in one State
may be distributed in a second, sold in a third and used in all
others, each with quite different rules'qoverniﬁg the manufacturer's
tort liability; and because legal precedents in one Staﬁe'may
" encourage the filing of suits there (rather than in the State of
manufacture, distribution, sale, or injury), product liability
rates for even a localized business must be based on the national
experience of all insured businesses in that classification,
rather than on its experiencg in its home State.

III. COST SAVINGS THAT WOULD RESULT

FROM ENACTMENT OF A FEDERAL
PRODUCT LIABILITY LAW

In the four subsections below, we set forth the broad areas
in which costs to American and foreign product sellers and product‘
users would be reduced through the enactment of a balanced and
effective uniform Federal product liability law.

In certain of these areas, we have been able to calculate
with reasonable certainty and precision the amount (in current
dollars) of savings that a Federal statute would produce. 1In
others, because of constraints identified in section II above, we
have been compelled either to illustrate or to estimate.the cost

reductions involved.




We'fOUndAno.instances-in which a Federal product liability
statute would ihcreaée business costs, other than in those States
in which the "avergge" Federal liability rules would make a
product uger‘s recovery against a product seller easier than it
is under current Staée law.ii/ To the extent that these added
costs internalize to the product seller causing the harm the
economic consequences of that harm, the result would be consistent
with the Federal statute's purpose, "which is to place incentives
for risk prevention on those best able to implement that goal."ii/
A. Transaction Costs.

Two of the stated goals of a Federal produdt liability tort
law are to assure "that responsibility for harm is not placed on

W16/

those who did not cause the harm, and to "substantially

reduce transaction costs without reducing the amount the injured
claimant receives."il/

The fault-based tort system is an adversary process reguiring
enormous expenditures for the legal and investigative efforts
needed to fairly and properly allocate responsibility. These

expenditures are particularly high in determining responsibility

for product-related harm. According to the 1977 ISO Product -

‘Liability Closed Claim Survey:

For every dollar paid for claims, insurers
incur in defense costs an addi<ional 35¢ [bodily
injury] and 48¢ ([property damzze], no matter who
wins the case. By far the larcest item contri-
buting to the cost of settlinc claims is defense
attorneys' fees, w?%;h accoun:z for about 83% of
the defense costs.—

In addition, winning plaintifiz must give up varying percent-
ages, usually 33 1/3, of their reccveries in fulfillment of their

contingent fee agreements with their lawyers. Thus, for every
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66 2/3¢ received by successful claimants ($1.00 less 33 1/3¢),
tbe product liability tort system expends an average of another
74.8¢ in legal and investigative costs (average of bodily injury
and property damage defense costs = 41.5¢; plus 33.3¢ contingent fee).

Although, as oSserved above,—g/ a Federal product liability
statute would have little effect on the frequency with which
product liability claims are brought or on the average award in
such cases, 1t would nonetheless bring about a substantial
reduction in the "transaction costé" -- legal and investigative
expenses -- associated with these claims.

(1) Generally,‘the uniform applicability of a "black letter"
(statutory) product liability law would greatly reduce the amount
of legal expense that both product sellers and product users must
now undertake to determine, in each jurisdiction, not only the
current state of the law as applied to a particular set of facts,
but also the likelihood that past precedents will continue to be

20/

applied by the courts. The following excerpts from a letter

to the General Counsél of;thé U.S. Depgrtment of Commerce from
Frank A. Orban, III, senior attorney for Armstrong World Industries,
Inc., a Fortune 500 manufacturer, describe the process -- and the
costs -- that a uniform product liability law would ameliorate:

Currently when a claim is made, it is freguently
even unclear what the legal basis of the claim is
(tort, warranty, strict liability in tort).

At the present time, competent defense counsel
charge on the average between $75-$150 per hour.
If a claim arrives from any state other than our
home state of Pennsylvania, we are effectively
compelled to engage local counsel immediately since
it is impossible to keep abreast of and research
the complex nuances of out-of~-state product liability
law. Such law.is scattered through a large number of
state and federal court decisions....




- 12 -

The cost of obtaining even a cursory eval-
vation of a case costs no less than $1,000 and
any complex case will cost initially multiples
of that figure -- just for a basic analysis under
the law of the particular state involved. If
conilict-oi-law issues arise, such analysis may
add...additional dollars to the bill.

If a Federal statute existed, counsel for a
corporation would be able initially to evaluate
such cases at a fraction of the cost of engaging
‘other counsel. Furthermore, the Federal statute
would remove most conflict-of-laws issues. A
conseguence of lowering these early "transactiocon
costs” would be that meritorious suits would be
more quickly settled and non-meritorious suits
would be resisted, since counsel would be less
inclined to advise settling non-meritorious claims
simply for their "nuisance value" under the threat
of added legal costs....

Reviewing my experience with previous and

present firms, I would suggest that the savings
in initial outside counsel fees and related over-
heads on a typical out-of-state claim would be
from $2,000-$4,000 per claim....The savings would
increase where the case moves forward to trial

) ; 21/
or where there is an especially complex case....—~

2/

According to a recent estimate,g— approximately 109,000
product liability suits were filed in Federal and State courts in
1981. If Mr. Orban's estimate of the legal research costs that a
Federal product liability .statute would save in the initial stages
of these suits is correct, annual cost reductions would range, at
a minimum, from $218 million to $436 million.gi/

While theée savings might diminish over the years as States
diverge in their interpretation of the Federal statute, the
diminution would be insignificant, since divergence'ﬁould‘likely

. 2
be evolutlonary,—i/

and would, of course, occur in areas of nuance
rather than in central legal tenets, as it does today.
(2) Extensive transaction costs also accompany the interaction

of product liability tort law and the non-fault workers' compensation

system in cases involving workplace product injuries. Most States
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perhit employers and/or their workers' compensation insurance
cgrrierstq recover, via subrogation, yorkers‘ compehsation
benefité'paid to a worker who recovers in a tort action against
the third-party manufacturer of the product involved in the work-
place accident.zé/ A few States permit the third party to attempt
to shift all or part of his liability back to the employer.gé/

The major pending Federal product liability proposal (S. 2631)
addresses the conflict between the policies underlying workers'
compensation laws and those favoring apportionment of liability

27/

under tort law in interrelated ways——' intended to "place incentives

for risk prevention on those best able to implement that goal“zg/
and to "substantially reduce transaction costs without faducing
the amount the injured claimant receives."gg/

It would apply principles of comparative responsibility to
the assessment of liability against both claimants and third
parties in workplace product accidents (section 9); allow juries
to take employer fault inté consideration in assessing damages
against claimants ana/or ;hifd parties»(section 10} ; réquire
deduction of workers' compensation benefits from claimants' tort
recoveries; and eliminate employers' and third parties' rights
of subrogation, contribution, and indemnity (section 11}.

These provisions would reduce many of the costs of the tort
and workers' compensation systems that derive not from their
operation per gg, but rather from their interaction.ég/ They
would reduce the extent of interaction betweén the systems, and
hence the cﬁsts of that interaction. |

Insured workers' compensation premiums in 1981 amounted to

$13.4 billion.gl/ éelf—insurers and State funds wrote approximately
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$6.6 billion in premiums (or their equivalent).gz/ Insured

incurred losseslamounted to nearly $9 billion,éi/ and incurred
losses of.self—insurers and State funds were approximately $4.4
billion.3%/ ©

Data from the National Council on Compensation Insurance
(NCCI) and twd major workers' compensation carriersgé/ show that
workers' compensation subrogation recoveries from all third-
party sources historically amount to approximately 1 percent of
incurred losses. Thus, of $13.4 billion in incurred losses in
1981, subrogation recoveries from all sources amounted to
approximately $134 million.

Although no precise data exist on the percentaqe of subrogation
recoveries derived from product-related workplace -injuries,
experienced workers' compensation experts estimate that 30 percent
of such recoveries are made from manufacturers whose products are
involved in workplace accident litigation. Thus, product-related
subrogation recoveries in 1981 were approximately $40.2 million.

Section 11 of S. 2631 would eliminate these recoveries, and
thereby transfer these costs out of the insured and self-insured
product liability tort system and retain them in the workers'’
compensation‘system.gé/

It would also eliminate the transaction costs involved in
these recoveries, which a major insurer, the Industfial Ihdemnity
Company, estimates at between 12 and 14 percent of the recovered
amounts. Thus, in 1981, a product liability law like S. 2631
would have eliminated between $4.8 million and $5.6 million in

transaction costs associated with workers' compensation subrogation

recoveries against product manufacturers.




The kill would also eliminate, in the several States that
now permit them, contribution and indemnity actions by product
ménufacturers against emplovers, but'we could find no reliable
way to estimate the savings in transaction costs that would
result from the elimination of these actions.

(3)'Substantial transaction costs today are incurred by
product retailers and wholesalers who have no responsibility
for harms caused by the products they have sold but who are
routinely named as defendants in product liability lawsuits.

A Federal product liability statute which required claimants to
identify with specificity the parties causing the harm, and
facilitated the early dismissal of product iiability claims
against non-culpable defendants, would both discourage the
initial naming of non-culpable parties and reduce the expense
those parties must undertake in responding to spch claims.

Section 8 of S. 2631 would hold non-manufacturer product
sellers liable only for their own negligence or fault unless the
manufacturer were judgment-proof or not subject to the court's

jurisdiction. Current la& in a number.of States holds non-manu-
facturer product sellers strictly liable as if they were manufacturers.éz
Retailers and wholesalers held liable under these circumstances must
now bring contributidn actions against the manufacturers actually
causing the harm in order to shift liability onto culpable parties.
This shifting éf liability through secondary lawsuits occurs
in over 95 percent of the cases in which non-manufacturing product

sellers are named as defendants, and involves substantial legal

expense for both non-manufacturer and manufacturer parties.




Under.section 8 of s. 2631, in the 95 percent of cases in
which non-manufacturer product sellers are not actually responsible
for the harm, they-would save a significant proportion of the
time and expénse now consumed both in defending themselves in
the initial action and in bringing secondary actions against
culpable parties.

B. Production Costs.

Throughout our history as a Nation, both Congress and the
courts have recognized that the costs imposed by individual State
regulation of esseﬁtially interstate business would be an in-
tolerable burden on interstate commerce.

For example, the néed'for nationwide uniformity preempted

8/

State efforts to mandate maximum train lengthsé-

38/

guards on trucks.—

and even mud-

Although Federal legislation was not enacted

to establish national standards, the Supreme Court found that an

individuyal State could not impose unigue requirements on vehicles

entéring its borders. The requirements, which would be economically

burdensome or wasteful or-which would force thicles to circumvent

a State, were found to be impediments to the free flow of commerce.
The adve;se effects of individual, non-uniform requiremeﬁts.

in the area of transportation are easy to understand, and the

rationale has prompted Federal legislation in a number of other

4 = ’ .
areas. For example, the Cotton Standards Actég/ and the Grain

Standards Act L/ require compliance with uniform national class-
ifications. The standards are designed to protect and promote
commerce in the interest of producers, merchandisers, warehousers,
processors, and consumers, to ensure that the products are marketed

2/

. o .4
in an orderly and timely manner, and to facilitate trading.—
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The Tcbacco Inspection Actgé/ recognized the purpose and
effect of uniform standards of classification and inspection as
imperative to interstate commerce. Congress noted that, without
uniform standards, evaluation of tobacco was susceptible to
speculation, manipuiation and control causing unreasonable
fluctuations in prices which would be detrimental to producers
and, ultimately, consumers.ii/

In the invéstment market area, the adverse or ineffective
impact of varying State laws prompted the enactment of uniform
Federal. standards. For example, in enacting the Public Utility

Holding Company Act,ié/

Congress noted that the activities invelved,
extending over many States, were "not susceptible of effective
control by any State and make difficult, if not impossible,
effective State regulation of public utility companies."ié/ The

7/

Investment Company Acti~ similarly noted that the activities in
question extended over many States and that the wide geographic

distribution of security holders made "difficult, if not impossible,

effective State reuglation."il/
Further, the Consumer Product Safety,Actig/ was enacted "to

develop uniform safety standards for consumer products and to
minimize conflicting State and local regulations," because control

by those governments was recognized as "inadequate" and "burden-

w30/

some to manufacturers. Similarly, the Cigarette Labeling and

51/

Advertising Act —~ recognized that national standards were

essential in order that "commerce and the national economy...[not.
be] impeded by diverse, nonuniform, confusing cigarette labeling

54/

and advertising regulations."—

]




During the current Administration, interstate commercial
considerations have in several instaﬁces regquired Federal pre-
emption of State and local regulation. For example, in extending
the Federal insecticide, Fungicide and Rodenticide Act,éé/ the
Congress eliminated provisions which permitted the States to
require pesticide manufacturers to furnish more data than
required by the Federal Government in registering a pesticide.éi/

Similarly, the Federal Aviation Administration (FAA) has
reacted to local efforts to curb airport construction, operation,
or expansion, which would disrupt an integrated national air
transportation system with "a tough new plan =-- strong initial
intervention in any disﬁussion of airport restrictions and then

.55/

litigation to stop curbs. The FAA is also "seeking legislation

that will require FAA approval of any local changes in operations,

thus ensuring federal preemption."éé/

In addition, the Labor Department recently promulgated pre-
emptive Federal regulations which require U.S. manufacturers to
alert workers to the harmful effects of toxic substances through

7/

training and labeling,é— after the chemical manufacturing industry

pointed out that "it would be a lot less costly and easier to

58/

comply with a single federal rule than with 50 different ones."—
A report on the Labor Department's decision noted that "(a)bout 10
States and two cities have adopted their own labeling requirements.

Similar standards are being considered by about 20 more States

no9/ 60/

and three cities. The report quoted "a White House official"—

to the effect that "'There proved to be a greater danger of all

. w6l
the conflicting state regulatians than we had first been aware of.' 81/
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The same economic considerations that have given r
Federal p;eemption in other areas of interstate commerce compel
the conclusion that Federal preemption cof product liability law
is essential.

The fact that the Federal action needed here affects product
liability tort lawdees not diminish the validity of these
considerations. Federal tort reform legislation is not unique.

A number of Federal workers' compensation statutes were enacted
to provide benefits in areas where State law was deemed inadequate.éz/
A Federal product liability act is analogous to the Federal

3/

Employers' Liability Act,§~ which provided a uniform Federal tort

law for railrocad employees injured in interstate commerce.éé/

The variations in product liability rules greatly increase
the cost of designing, manufacturing, packaging} labeling,
shipping and selling products in interstate commerce. Confronted
with a crazy quilt of product liability laws and differing State
rules on product safety, manufacturers must devote substantial
resources to makingvsure thaﬁ their products satisfy the require-
ments of as many States a; possible. But under current conditions,
there is simply no way one product can satisfy the requirements
of all States.

Indeed, a recent study by Professor George L. Priest of Yale
Law School suggests that developing theories of "enterprise
liability" are forcing product sellers to make investments in
product safety that product.users could bettér and more cheaply
make themseives: ‘

The most surprising implication of my study

is that enterprise liability is likely to have
increased the rate of product defects and the
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rate 0of injuries from defective products. The
explanation is that whenever a rule of law
requires a manufacturer to make an investment
in safety that consumers would make more
cheaply, the costs of safety will increase and
product safetv will diminish....[Defenses to
product liabilty] neglect what appear from my
data to be a wide range of consumer investments
to increase safety....(T)hose consumers who
prefer not to make such investments -- the
risky, those who place high wvalues on their
time -- will still benefit from enterprise lia-
bility. The poor and the careful who must pay
more than their share of losses in the price

of the product will be harmed. Total consumer
welfare will decline. The E?;e of defects

and injuries will increase.—

The production costs implications of conflicting product lia-
bility rules are illustrated by the following excerpts from an
April 22, 1982, letter to Senator Robert W. Kasten, Jr., from
Wendell Lund, Legislative Cbunsel to the National Product Liability
Council, describing‘gizg differing legal standards for product |
design liability under the laws of four States:

In Cepeda v. Cumberland Engineering Co., Inc.,
76 N.J. 152,386 A.2d 816 (1978), the New Jersey
high court approved the following standard for
" judging product designs: A product is in a-
defective condition unreasonably dangerous if it
is so likely to be harmful that a reasonably
prudent manufacturer, who had actual knowledge of
its harmful character,. would not place it on the
market. It is not necessary to find that the
defendant had knowledge of the harmful character
of the product in order to determine that it was
in a defective condition unreasonably dangerous."
Although this standard sounds at first blush
like the negligence standard of "reasonable care,"
it will be observed that knowledge of the risks
associated with a product is presumed -- even
if no one in the world could have known of the
risks prior to the plaintiff's injury. Thus,
manufacturers are held liable in New Jersey
even for risks that are totally unforeseeable
and against which no one can adequately insure.

Under the New Jersey approach, the gquestion
of "defective condition unreasonably dangerous"
is to be given to the jury to decide in most
instances. In Pennsylvania, on the other hand,
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the "unreasonably dangerous" issue is never to
be given to the jury. In Azzarello v. Black
Brothers Company, Inc., 331 A.24 1020 (Pa. 1378),
the Supreme Court of Pennsylvania articulated

z maw and different test for design cases:
cuestions such as "when does the utility of a
product outweigh the unavoidable danger it may
pose?," while relevant to the decision, are
never to be given to the jury to decide, but
are exclusively guestions of law for the judge.
The confusion generated by this assignment of
functions has led one product liability commen-

tator to conclude: "Obviously, the Supreme Court
of Pennsylvania has misunderstood the analysis
upon which it purports to rely." Henderson,

Renewed Judicial Centroversy Over Defective
Product Design, 63 Minn. L. Rev. 773, 799 (1879).

If the significant differences in approach
to the gquestion of unreasonable product design
between New Jersey and Pennsylvania were not
enough to6 give corporate planners gray hairs,
a federal district court in Wisconsin has
recently interpreted that state's law to reach
the startling conclusion that "there may be
recovery for the negligent design of a product
even though [the design] is not unreasonably
dangerous." Schuldies v. Serivce Machinery Co.,
488 F. Supp. 1196 (E.D. wWis. 1978). At least
New Jersey and Pennsylvania agree that "un-
reasonably dangerous" is a4 relevant concept
in product design cases; but Wisconsin appears
to abandon that idea altogether.

Product design standards established in
California are even more confusing and "different".
In Barker v. Lull Engineering Co., 20 Cal. 3d
413, 573 P.2d 433, 143 Cal. Rptr. 225 (1978},
the California high court gives us not one, but
two standards for judging defective designs:
"IIln design defect cases, a court may properly
instruct a jury that a product is defective in
design if (1) the plaintiff proves that the
product failed to perform as safely as an
ordinary consumer would expect when used in
an intended or reasonably foreseeable manner,
or (2) the plaintiff proves that the product's
design proximately caused injury and the
defendant fails to prove, in light of the
relevant factors, that on balance the benefits
of the challenged design outweigh the risk of
danger inherent in such design."”




Thus, in four states, Cincinnati, Inc.,
is held to five different standards regarding
the sufficiency of its product designs. What
one state emphasizes as the crucial test for
liability, the next state rejects as irrelevant.
An issue for the jury in one state becomes an
issue exclusively for the judge in the next.
And an "issue for the plaintiff to prove in one
state becomes an issugsﬁor the defendant to

disgrqve in the next.—

As a consequence of the bewildering variety of legal standafds
to which it is held for the design of its long-lived ﬁachines, the
company mentioned in Mr. Lund's letter to Senator Kasten, Cincinnati,
Inc., has seen its product liability costs per machine mount from
$200 per machine in 1970 to $11,000 per ﬁachine in l982.§l/

Production costs necessitated by variations in State product
liability rules include legal expense necessary to keep abreast

68/

of changing case law;—' management time devoted to assessing

the impact of these changes on product design and the adegquacy

639/

of warning labels;—= and staff effort in tracing the involvement

70/

of a company's products.— While some of these costs would not
be eliminated by a Federal product liability statute, those born
of frequent changes in baéic rules of liability and attendant
uncertainty of outcome would be.

Ironically, variations.in product liability rules also
‘curtail production costs that could lead to improvements in product
safety. For example, the States differ as to whether claimants
can introduce evidence of post-manufacture impro&ements in product
safety to establish that the product in guestion was defective.zz/
The result of this divergence "is that manufécturers, who often
do not know where items eventually will be sold, balk at making
products safer, fearing that such steps will be used against them

13/

in court."”




Similarly, the production costs associated with product
liability can become so burdensome that they force businesses
to forego the introduction c¢f new products cr =o abandon the
marketing of existing products.

For example, within the past few months, just two juries,
one in California and the other in Indiana, have handed down

judgments in football helmet injury cases that have exceeded the

annual sales of the entire helmet manufacturing industry.li/

The cumulative effect of these and earlier blockbuster judgments
on the helmet manufacturing industry was described by a rep-
resentative of the Sporting Goods Manufacturers Association:

Out of the 13 football helmet manufacturers,
7 remain in business. OQf these 7 only 1 company
has publicly stated they will remain in the
business through "thick and -thin”. Seventy-£five
severe cases relating to injuries on the football
field are waiting to be tried. Profits from
helmet and face mask manufacturers is no more
than $1 million on gross sales of $25-35 million.
The crisis is not that there are more accidents
causing injury and damage. As a matter of fact,
reports are to the contrary. The crisis is that
the reward for .injury has escalated dramatically.
Results: Schools are dropping sports, manufac-
turers are dropping product lines (in some cases
dropping out altogether), and retailers and sales
agents are saying, "wWait a minute...I can lose
everything just by being involved in the process?...

...At present, the risk of doing business,
precludes being in business....

Finally, Mr. Chairman, because of the fear of
unwarranted product liability suits, liability
insurance costs, and the economy's inflationary
pressures, small and medium-sized businesses are
hesitant to invest in new product research and
development. Using the football helmet manufac-
turers as an example, again, many are finding that
schools are reconditioning helmets in lieu of
ordering new items. This slows down the overall
growth of a product and its sales, while causing
any new product item costs to increase. For all




- 24 -

businésses,.this means looking at the profit-

ability of an entire operation, or a product

line if it has a multi-product line, and

deciding7gpether it is worth continuing to

produce.—

C. Insurance Costs.

Insurance costs are at the same time the'most visible and
the least reliable measure of the product liability problem. For
businesses which do not choose or cannot afford to self-insure
their product liability exposure, the annual insurance premium
is the only readily gquantifiable measure-of their product lia-
bility costs. But because of the "long-tail" nature of product
liability insurance and current competitive conditions in the
insurance marketplace, it is a poor barometer of the true costs
of product liability. |

As the table oh page eight above indicates, product liability
insurance rate levels have been declining, albeit slightly, for
the past three years, in the teeth of indications that product
liability claim freguency and severity are increasing sharply.
From fiscal 1974 through fiscal 1381, product liability claims
filed in Federal courts alone ipcreased by 474 percent -- from
1,579 in 1974 to 9,071 in 1981.11/ In addition, courts in sevgral
.key States have handed aown decisions with far-reaching insurance
implications.ZE/

But this rising tide of claims and awards has yet to be

9/

reflected in the estimated $1.5 billion—l that American
businesses pay for insurance specifically for product liability,
for two reasons.

First, product liability is a "long-tail" line of insurance,

one in which the overwhelming majority of losses occurring during
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a pblicy period is paid in the years following the policy period
rather than during the policy period itself. Critics of the
iﬂsurance industry are guick to poiﬁt out the low ratio of paid
losses to earned premium during the policy period,gg/ but slow
to recognize the substantial losses that insurers know, on the
basis of historical experience, to have occurred during the
policy period, but which either have not been reported or have
not been settled.gl/

The effect of this "long-tail" phenomencon on product liability
insurance rates is an inherent lag between rates based on past
experience and current losses and expenses. The minimum number
of policy vears of data that insurers considér statistically
credible for rate making purposes is five. Thus, even the sharp
acceleration in losses and expenses during 1981 was tempered
substantially by the more favorable experience of the preceding
four years in setting rates forx l982.§3/

Second, intense competition among insurers for premiums to
invest in today's high—interést money market has widened the
inherent gap between published rates and current loss and expense
experience, making actual insurance prices an even less reliable
indicator of current reality than they normally are. Insurers
are deliberately underpricing product liability coverage in order
to obtain premium dollars to invest at rates of return that they
hope will be sufficient to meet anticipated losses and expenses
and to show a profit. This price war seems to be continuing
despite shafply deteriorating industry operating resuits.gi/

But while overall rate levels remain artificially depressed,

individual businesses are experiencing significant increases in




their product liability insurance costs. For example, a
‘ representative of a metal fabricating machinery company told
the Senate Commerce Consumer Subcommittee in March, 1982, that

...we have estimated that, in 1970, our total
product liability insurance cost per unit was
$200. For 1982, we have projected this same
cost to be $11,000 per machine. Our product
liability insurance cost was 3.3% of total
sales in 1981 and will gg/approximately 7.7%
of total sales of 1982.-

It would be impossible to guantify the impact of a Federal
product liability statute on product liability rate levels
generally or on specific industry classifications by State,

3/

since, as noted above,§~ product liability insurance rates are
based on the countrywide experience of reporting insurers and

are set on a national, rather than a State-by-State basis. It

is our judgment, however, that largely through the reductions it
would achieve in transacticon costs, such a product liability
statute would certainly stabilize, and, in some instances, perhaps
reduce, the costs of product liability insurance.

The effect of such a statute on these costs was vividly
described by a representative of a press brake manufacturer in March,
1982, testimony before the Senate Commerce Consumer Subcommittee:

During its most recent fiscal year, my own

small company and its insurers paid out $850,000

on product liability claims. But only 18% of

that amount went to pay settlements to claimants.

About $700,000 went for defense lawyers and other

transaction costs.

I firmly believe that a uniform set of balanced

product liability rules would have saved our company

and its insurers over 60% of the $700,000 we expended

on transaction costs last year.

. I estimate that about $100,000 of this savings

would result from uniformity, thus eliminating
the current need for our lawyers to research and
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brief conflicting laws in 50 states in an effort
to persuade courts to change or sustain pariticular
rules of law. '

‘Secondly, many transaction costs will be elim-
inated, if the law is made more balanced and
predictable. If everyone concerned -- claimants,
defendarits, lawyvers, and judges -- knows what the
rules are, many non-meritorious claims will never
be brought. Over the years, we have lost only
four verdicts out of the several hundred claims
we have defended. We average over $30,000 in
defense costs on claims that proceed all the way
to trial. But we average about $5,000 in investi-
gating and defending each claim we receive --
regardless of its eventual disposition. We
settle many of these claims for relatively small
amounts of money, because it costs less to settle
them than it does to defend them in court. If
claimants and their lawyers knew in advance they
would be reguired to prove fault in design and
warning defect cases -- and i1f there were a
reasonable period of repose for overage products --
most of these claims would never be filed....

Finally, the elimination of subrogation in
workplace incidents would save us countless tens
of thousands of dollars in transaction costs.
More importantly, it would save untold human
misery by encouraging employers to prevent:
accidents. :

The interaction between the tort and workers'
compensation system has resulted in a situation
in which an employer who fails to maintain a safe
workplace can pass along his workers' compensation
costs to a product seller through the vehicle of
subrogation, regardless of employer fault. Over
80% of our claims are initiated or §§}mulated by
the inequitable subrogation system.—

Additional insurance cost savings would result from a clearer

understanding of the law on the part of product users and product

sellers alike, which would encourage the prompt resolution of

meritorious claims and the abandonment of invalid claims, and

thereby lower the frictional costs of the system.

International Trade.

The United States is in. the process of becoming an integrated

part of the global economy. The excesses of our State-by-State
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prbduct.liébility law are already viewed by our foreign trading
partners as "non-tariff barriers" to -their competition in our
economy,gl/ and our own producers are at a serious price dis-
advantage'in'foreign trade because of the disparity between their
product liability o?erhead and that of their foreign competitors.
The wider this disparity becomes, the less competitive American
products will be in international commerce, and the worse our
standard of living will become.

A single American standard of product liability would bring
Vthe United States into line with its trading partners, none of
whom permit the Balkanization of product liability law by State
or Province. It would also eliminate the uncertainty that
foreign producers face in entering U.S.'markets and stabilize
American producers' product liability overhead. | ,

American product liability insurance rates "are about 20
times what they are in Europe" and "vary between seven and 40
times what they are in Britain," according to Thomas W. Mariott,
legislation manager of the Norwich Union Insurance Group of

8/

Norwich, England.S& 89/

Mariott attributes the "hair-raising gquality"—~
of American product liability law and the disparity between

‘American and fbreign product liability insurance premiums to,

among other things, the following:

In the first place, although many claims may
be settled for fairly low sums the average level
of damages in the United States is markedly higher
than in other countries....Then there are awards
of punitive damages which must be paid either by
the defendant or his insurers....

Again the information which a manufacturer of
goods must keep and retain concerning his products
is far in excess of what a manufacturer in Europe
would keep....The reguirements of insurance companies .
before they will provide insurance coverage are more
onerous than in Europe and in addition the surveying
services of insurers reguire to be paid for.




Finally, there is the matter of court pro-

cedure. There are a number of aspects but three

. stand out: trial by jury, contingent fees and
the meaning of defect. The first and last of
these are related. As juries are judges of fact
and as jurors are drawn from a wide cross section
of the community and are not equipped to base
their decisions on precedents known to them, the
verdict of one jury when presented with certain
evidence could differ markedly from that of
another jury given the same facts. Likewise a jury
having to decide if a given product was or was not
defective may decide the issue differently from
another jury given the same evidence. In other
words there is a lack of consistency as between
the verdicts of differing juries. For insurers
uncertainty means expense,

The second feature mentioned was contingent
fees. It is assumed that as the existence of
contingent fees is known to juries, in fixing
the level of damages to be awarded, a jury will
allow for this fee in determining the amount
which the plaintiff will receive. This 1s seen 90/
as a feature which increases the level of awards.=—

In addition to these broad differences between foreign and

American law, the variations among the laws of individual States
are troubling to foreign competitors:

...{T)he lack of uniform product liability law

in the United States also makes it more difficult

for foreign manufacturers to make products that

meet all U.S. products standards, Mr. Mariott said.
A product that meets the differing require-

ments of the states will often be too highly

priced to sell in other countries, he explained.

A product that may be adequate for a Third
World market may not be considered adequate in
the United States or in a European country, he
said. For example, a contraceptive manufacturer
might find Third World consumers more interested
in obtaining a low-cost product at a level of
safety lower thangybat is necessary in industri-
alized countries.—

The differences between American and foreign preoduct liability
. law have deterred foreign insurers from providing product liability

coverage to companies competing in American markets:




Frequently, local insurance markets over-
seas are unwilling to even write products
liability coverage for exports destined for
the United States as they consider the pro-
position too risky. And when manufacturers
can obtain coverage, the premiums are usually
so high-that some take a gamble and decide to
do without the insurance altogether. .

...Underwriters overseas continue to shy
away from providing the cover in the United:
States. And, if they agree to write products
liability on a worldwide basis, itgg?ry often
falls short of the clients' needs.>~ :

Even when they are able to obtain product liability insurance
on their exports to the United Statéd, foreign‘manufacturers
must pay premiums that are often disproportionate to the amount
of products they sell in the American market:

...Unlike U.S. manufacturers who can spread
such costs over a large volume of products
sold in the U.S., the foreign manufacturer
may have a much smaller volume and can not
be expected to socialize these costs among
the consumers in his home market, since

his society does not recogniszPhe U.S.
social policy considerations.=—=

‘For their part, American manufacturers face a considerable
product liability cost disadvantage in»theii'efforts’to Compete
in foreign markets, and, in some cases, in American markets as
well. As a general rule: :

...(F)or certain product lines, U.S. manu-
facturers incur much greater insurance costs
per dollar of sales than do their foreign
competition. 1Insurers of U.S. manufacturers
usually do not discount premiums meaningfully,”
if the American manufacturer exports abroad,
since there is always the possibility that
even where the injury may occur abroad, suit
may be brought in the U.S. As a result of
this insurance practice, each U.S. product
exported abroad contains an insurance cost
element that is probably greater than that of
the U.S. manufacturer's foreign competition.
This introduce§4§ certain non-competitive
price element.—




Thus, the President of the Sporting Goods Manufacturers
Association complained in an April 23, 1982, letter to President
Réagan that "(p)roduct liability costs of this industry is [sic]
4.2% of sales; in Japan its [sic) .5% (1/2 of 1%), which gives

that nation's products a substantial advantage with obvious

effects on jobs."gé/

Similarly, a spokesman for the National Machine Tool
Builders Association (NMTBA) pointed out to the Office of Manage-
ment and Budget the "effect of product liability on...unfair
competition in the area of foreign trade."gé/ After noting that
30 percent of the dollars spent by American industry for machine
tools in 1981 went to foreign manufacturers;band that one out of
every seven of these dollars went to Japanesé producers,gZ/ the

NMTBA spokesman said:

...Part of the foreign machine tool manufacturers'’
cost is product liability insurance. As with any
other costs, it is factored into the price of their
respective products. Because the United States

is only a partial market for them, their product
liability costs are substantially less than [those
of] domestic machine tool manufacturers. We still
sell the bulk of our. products here and must face
exposure to product liability with respect to a
substantial number of our products.’

Perhaps more importantly, our product liability
insurance costs are affected by our older products.
Under product liability law today in the majority
of states, we are potentially responsible literally
""forever" for products....While we usually win
these [overage product liability] suits, they result
in high legal and transaction costs....Foreign
machine tool manufacturers, on the other hand, do
not have these older products in this country.
Therefore, their product liability insurance costs
often are substantially less than ours. With
total instability in our law with regard to Qlder
products, we, in effect, have a major stumbling
cost block with foreign competition....
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A uniform Federal product liability law
would help us in a number of ways. It would
allow us to compete more effectively with
foreign manufacturers in this country.

Second, it would allow us to compete more
effectively with foreign manufacturers abroad.
From the point of view of foreign manufacturers
themselves, it would also present a gg}rer
situation than they face at present.—

IV. CONCLUSION

If current trends in State product liability tort iaw continue,
the costs of the prevailing system will be the cause of its
ultimate destruction. |

Consumer grouﬁs and others often applaud product liability
decisions which provide compensation to injured persons without
regard to the absence.éf tortious conduct on thé part of the
defendants. While compensation of the injured is a worthy goal,
anyone concerned about the retention of the tort system's
incentives to responsible conduct on the part of product sellers
should lament decisions which abandon the tort system's fault-
alldcation purpose in order to compensate an'inﬁured party.

Consumers in particular shoﬁld be alarmed by the trend
toward abandonment of the basic fault standard in the tort
~liability system. If the product liability system becomes a
mechanism that awards common-law-level damages under procedures
and standards of proof appropriate to a non-fault compensation
system like workers' compensation, the businéss community, rather
than those who purport to represent the victims of product
injuries, will embrace a fault-blind, limited damages compensation
system as a refuge from the costs of a tort law run amok.

If such a system were to Become law, the tort systemfs

incentives to safer manufacturing practices would disappear, since,




presumably, variations in manufacturers' commitments to safe
design and qguality control would be irrelevant for purposes

of funding the compensation system. The absence of tort law
incentives to make safety investments would in turn create demands
for more bureaucratic regulation of product safety.

As the State-by-State system of tort law now operates,
1t creates economic incentives to constantly expand liability
(i.e., compensate claimants) at the expense of the fault-allocation
purpose underlying the law. For example, assume that X percent
of the price of stepladders represents the cost to the manufacturer
of decisidns in Y Sﬁates holding the firm strictly liable for the
injuries of those who fell from such ladderé, regardlesé of the
claimants' misuse thereof. Since consumers in g&i'Stétes are
already paying the X percent attributable to the judicial
excesses of Y States, there is no economic incentive for judges
in the remaining 2 States to reject the Y States' reasoning,
notwithstanding its inconsistency with Z States' precedents or
the underlying purpoée of tort law.

In an economy where virtually all products are distributed
and sold in every Staﬁe, and in which product liability insurance
rates are of necessity based on countrywide experience, the
State-by-State economic considerations that operate to curb
judicial excesses in other areas of the law (e.g., workers'
compensation, automobile liability, and medical malpractice)
cannot operate to put a brake on such increasingly frequent

excesses in product liability law.



A Federal product liability statute, based on the fault

concept underlying tort law, would enhance economic incentives

to the production of safe products and fairly balance an injured

person's interest in receiving compensation for his loss with
soclety's interest in encouraging responsible conduct on the

part of product sellers and product users alike.




FOOTNOTES

Indeed, such proposals would substanitally ease the decision-
making process in State courts by providing a "black letter”
basis for determining product liability. They would also
reduce the number of cases filed, since a clear and predictable
standard of liability would enable both plaintiffs and defend-
ants to settle more disputes without resort to the courts.

Such "savings" would, of course, have to be balanced against
the costs to those who would be reguired to absord losses
that the product liability system would ordinarily shift

to those causing the losses.

"The number of product-liability suits continues to soar.

In the fiscal year ended June 30, 1981, 9,071 were filed in

federal courts, up 17 percent from the previous fiscal year

and a jump of more than 120 percent from the level in fiscal
1977. State-court suits in 1981 are estimated at 100,000 or
more." -- U.S. News and World Report, June 14, 1982, at 62.

Both S. 2631 and H.R. 5214 contain provisions dealing with
punitive damages. Neither bill would prohibit the award of
such damages, but both bills prescribe the bases on which
they may be awarded.

"In the area of product liability, marked increases in the
number of cases, the proportion of such cases won by plaintiffs,
and the size of plaintiffs' judgments all contributed to
increasing judgments against product liability defzandants.

"According to the [Institute for Civil Justice] survey
[of more than 9,000 civil jury trials in Cook County, Illinois
from 1960 to 1979], total judgments in product liability cases
increased from less than $4 million in 1960-64 to $25 million
in 1970-74 and to $33 million in 1975-79...." =-=- "Size of
Jury Awards Up Sharply in '70's," Journal of Commerce, April
13, 1982.

See section III A, infra.

S. 2631 would follow the Restatement (Second) of Torts in
establishing a strict liability standard for construction
defect cases and a fault-based standard for design defect cases.

The statute of repose adopted by over half the states is ten
vears or less for product liability claims. S. 2631 would
eliminate such short repose perlods S. 2631 would permit

the award of punitive damages in appropriate circumstances in
all product liability claims, while some states currently do
not recognize punitive damages at all or do so on limited basis.




S. 2631 would prevent the use of offensiva collateral
estoppel in all product liability cases and, thereby,
change the law of those few jurisdictions, such as

Texas, which have permitted its use. S. 2631 would also
prevent the use of evidence of subseguent remedial measures
to prove liability and, thereby, reverse the law of a few
juriscdictions, such as California and New York, which have
permitted such evidence.

Much of the expense associated with product liability is
incurrec by defendants named in lawsuits alleging damages
for which they are in no way responsible, who must respond
to the allegations to avoid the possibility of default
judgments.

"Almost 50% of Civil Suits Failed, Rand Study Finds,"
Wall Street Journal, March 15, 1982.

"...By the 1970s, product liability judgments comprised 24
percent of all Cook County judgments, up from 6 pércent
during the early 1960s." Op. cit. supra note 5.

Obvious exceptions. are "blockbuster" settlements of which
successful counsel frequently advise the local news media.

See note 8, supra, and accompanying text.

Senate Committee on Commerce, Science, and Transportation,
Release No. 97-158, "Section-by-Section Summary, Product
Liability Act of 1982, Staff Working Draft No. 2, March 1,
1982," at 4.

Ibid.

1d.

Insurance Services Office Product Liability Closed Claim
Survey: A Technical Analysis of Survey Results, Highlights,
at 3 (1977).

See page 3, supra.

Within the past three years, destabilization of the tort law
has accelerated. Courts in major manufacturing States -- New
York, California, New Jersey and Pennsylvania -~ have abandoned
long~standing precedents in decisions with ominous implications
for the costs of product liability. See, e.g., Bichler v. Eli
Lilly & Co., 436 N.Y.S. 24 624, N.Y. Sup. App. Div. (1981); aff'd
N.Y. (1982); Caprara v. Chrysler Corp. 52 N.Y. 24 1ll4,
417 N.E. 2d 545 (1981); Sindell v. Abbott Laboratories, et al.,
163 Cal. Rptr. 132, 607 P. 2d 924; cert. den. 449 U.S. 912 (1980);
Bell v. Industrial Vangas, Inc., 637 P. 2d 266 (Cal. 1981l); )
Cepeda v. Cumberland Engineering Co., Inc., 76 N.J. 152, 385 A.
2d 816 (1978): and Azzarello v. Black Brothers Company, Inc.,
391 A. 2d 1020 (Pa. 1978).
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Letter from Frank A. Orban, III, Esguire, Senior Attorney,
Armstrong World Industries, Inc., Lancaster, Pa., to the
Honorable Sherman E. Unger, Esquire, General Counsel, U.S.
Department of Commerce, at 1-3 (May 19, 1982) (emphasis in
original). Mr. Orban was Director of the seven-volume Legal
Study for the Federal Interagency Task Force on Product
Liability.

See note 3, supra.

The rate of increase in annual product liability claim filings
is accelerating. See "Product Liability Lawsuits Double

Over Three Years," Business Insurance, October 12, 1981.

See also Remarks of the Honorable William French Smlth
Attorney General of the United States, to the opening session
of the 28th annual spring meeting of the American College

of Trial Lawyers, April 5, 1982, at 1-3:

.The growth of litigation in the federal courts
has made litigation an increasingly time-consuming and
disillusioning experience for attorneys and litigants
alike. The resulting burdens on the courts are gradually
effecting a dramatic change in the character not only of
our federal judicial system, but also of our profession
and society...

...The dramatic increase in litigation in the federal
courts has nearly laid low the federal ]ud1c1al system
itself.

"It iSvunsurprising that expeditious resolutions of
civil suits seldom occur. A recent survey found over
15,000 cases in our federal district courts that have been
pending for more than three years."

By way of analogy, the range of interpretation of the Uniform
Commercial Code's (UCC) diverse and complex Article 2 (Sales)
has proven manageable, and attorneys have few problems in
dealing with UCC Article 2 claims regardless of the States

in which they arise.

See, generally, Weisgall, Product Liability in the Workplace:
The Effect of Workers' Compensation on the Rights and Lia-
bilities of Third Parties, 1977 WISC. L. REV. 1035 (1977); and
Murphy, Santagata, and Grad, "Allocation of Responsibility for
Product-Caused Injuries in the Workplace," The Law of Product
Liability: Problems and Policies, National Chamber Foundation
1981. :

4

See, generally, Phillips, Contribution and Indemnity in Products

Liability, 42 TENN. L. REV. 85 (1974). See also Lambertson v.
Cincinnati Corp., Minn. , 257 N.W. 24 679 (1977); N.Y.

CIV. PRAC. LAW § 1402 (McKinney); Dole v. Dow Chemical Co., 30

N.Y. 2d 143, 331 N.Y.S. 24 382, 282 N.E. 2d 288 (1972); Skinner
v. Reed-Prentice Division Package Machinery Co., 70 Il1l. 24 1,
374 N.E. 24 437 (1977), cert. denied, 436 U.S. 946 (1978); N.C.

GEN. STAT. § 97-10.2(e) (1975); Essick v. Citv of Lexington, 2
N.C. 200, 60 S.E. 24 106 (1950); and Witt v. Jackson, 57 Cal.
57, 366 P. 2d 641, 17 Cal. Rptr. 369 (1961)

32
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See §§ 9, 10, and 11, S. 2631, 97th Cong., 24 Sess. (1982).

Section-by-Section Summary, Product Liability Act of 1982.
U.S. Senate Committee on Ccmmerce, Sciencs, and Transportation,
June 3, 1982, at 3.

Id. at 4.
See, generally, Darling-Hammond and Kneisner, The Law and

Economics of Workers' Compensation, The Institute for Civil
Justice, The Rand Corporation, at xvi-xvii (1981).

"1981 Interwriting Results By Line of Business," Best's
Insurance Management Reports, Property-Casualty Release
No. 3, March 29, 1582, at 1-3.

Op. éit, supra note 30 at xv, 5-6.

Op. cit. suprd note 31 at 1-3.

While precise figures for all self-insurers are not available,
the average industry-wide incurred loss ratio of 67 percent

was applied to self-insured and State fund premium volume to
derive an estimate of their losses. Given the non-profit

status and lower overhead costs of self-insurers and State

funds, the estimate of incurred losses is extremely conservative.

Industrial Indemnity Co. and the United States Insurance
Group. Collectively, these companies, which are subsidiaries
of Crum & Forster, are the tenth-largest writers of workers'
compensation in the United States. '

- These costs would provide an incentive to greater workplace safety.

See e.g., Bainter v. Lamoine:LP Gas Co., 321 N.E. 2d 744 (Ill.

App. 1974) and Miller v. Int'l Harvester Co., 246 N.W. 2d 298

(Iowa 1976), recognizing that sellers may be strictly liable.

See e.g., Little v. Maxum, Inc., 310 F. Supp. 875 (D.D. Ill. 1970) and
Canifax v. Hercules Powder Co., 46 Cal. Rptr. 552 (Cal. App.1965),
recognizing that distributors may be strictly laible even

though they never had control of the product.

Southern Pacific Co. v. Arizona, 325 U.S. 761 (1945).

Bibb v. Navajo Freight Lines, Inc., 359 U.Ss. 520 (1959).

7 U.S.C. §§ 51 et seq.
7 U.S.C. §§ 71 et seq.
7 U.S.C. § 74.

7 U.S.C. §§ 511 et seg.

7 U.s.C. § 5l1lla.
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15 U.S.C. §§ 79a et seg.
15 U.S.C. § 79a(a).

15 U.S.C. §§ 80a-1 et segq.
15 U.S.C. §§ 80a-1l(a)(5).
15 U.5.C. §§ 2051 et seq.
15 U.S.C. § 2051.

15 U.S.C. §§5 1331 et seg.
15 U.S.C. § 1331(2).

7 U.S.C. §§ 135 et seq.

"Pesticide Industry Getting Way on New Law,“ Washington Post,
March 24, 1982.

"The Airports’' Space Squeeze," Business Week, March 29, 1982.

Ibid.

"Labor Unit Offers Toxic-Substance Rule to Alert Workers Via
Training, Labels,"” Wall Street Journal, March 18, 1982.

Ibid.

1d.
1d.
1d.

E.g., 5 U.S.C. §§ 8191 et seg. (providing compensation benefits
for non-Federal law enforcement officers); 30 U.S.C. §§ 901

et seg. (providing compesnation for black lung victims). The
tort act called for here, however, is distinguishable from
these compensation schemes in that it would reguire no Federal
bureaucracy and no Federal monies.

45 U.S.C. §§ 51 et segq.

See also 46 U.S.C. § 688 (conferring on seamen the same rights
as apply to railway employees).

Priest, George L., "Will Uniform Legislation Increase or
Decrease the Rate of Injuries from Product Defects?," April 20,
1982, at 5-6. Professor Priest's paper was presented at a
Conference on Product Liability and Tort Law Reform sponsored
by the National Legal Center for the Public Interest.
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Letter to the Honorable Robert W. Xasten, Jr., from Wendell

‘Lund, Esg., April 22, 1982, at 1-2.

Testimony of Herbert W. Goetz, Manager, Product Safety,
Cincinnati, Inc., before the Subcommittee on the Consumer of
the Senate Ccmmictee on Commerce, Science, and Transportation,
March 12, 1282z. In 1981, Cincinnati, Inc.'s product liability
insurance costs amounted to 3.1 percent of sales; in 1982,
those costs will be 7.7 percent of sales.

"In fact, the cost of litigation already has many industry
attorneys more concerned than does the amount of the possible
damage awards. In the case of Vietnam-veteran suits against

the manufacturers of the herbicide Agent Orance, for instance,
the cost of litigation for Dow 'is well into seven figures.'..."
"The Widening Shadow of Product Liability," Chemical Week,
February 3, 1982, 44, at 45.

Eé- at 44.
Eé- at 45.

States have sharply differing views on whether a plaintiff

must show that the defendant manufactured the product in
question. The traditional view regquires a plaintiff to prove
that the defendant manufacturer caused the harm. E.g.,

Ryan v. Eli Lilly & Co., 514 F. Supp. 1004 (D.S.C. 1);

Namm v. Charles E. Frosst and Co., 178 N.J. Super. 19, 427 ’
A.2d 1121 (198l). ©Some courts have departed from this view.
E.g., Hall v. E.I. du Pont de Nemours & Co., 345 F., Supp. 353
(E.D.N.Y. 1972) (shifting to group of defendants the burden

of proving causation); Bichler v. Eli Lilly & Co., 436 N.Y.2d

625, 2 Prod. L. Rptr. ¢ 8885 (198l) (plaintiff's proof that

product sellers acted in "conscious parallelism" by marketing
the same product at the same time subjected each to poteéntial
liability for all the harm done by the products); Sindell v.
Abbott Laboratories, Inc., 26 Cal. 3d 588, 607 P.2d 924, cert.
denied, 499 U.S. 912 (1980) (group of manufacturers liable for
judgment in proportion to their respective shares of the market).

Traditionally, the courts applied Rule 407, Fed. R. Evid.,
and excluded evidence of product improvements. E.g., Knight
v. Otis Elevator Co., 596 F2d 84 (3d Cir. 1979); Roy v. Star
Copper Inc., 584 F2d 1124 (lst Cir. 1978), cert. denied, 440
U.S. 916 (1979). Some courts have rejected this rule. E.g.,
Abel v. J.C. Penney Co., 488 F. Supp. 891 (D.Minn. 1980);
Schuldies v. Service Machine Co., Inc., 488 F. Supp. 1196
(E.D. Wis. 1978); Caprara v. Chrysler Corp., 423 N.Y.S. 694,
aff'd, 52 N.Y.2d 114, 417 N.E.2d 545 (1981).

"Product Safety: A New Hot Potato for Congress," U.S. News
& World Report, June 14, 1982, at '62.

"Sports Equipment Firms Hit by Liability'Suits," Journal of
Commerce, April 19, 1982.
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Statement 'of Maria Dennison, Director of Washington Operations,
Sporting Goods Manufacturers Association, submitted to the
Subcommittee on the Consumer, Committee on Commerce, Science,
and Transportation, U.S. Senate, March, 1982, at 2-3.

Op. cit. supra note 73, at 62.

"Product Liability Lawsuits Double Over Three Years," Business
Insurance, October 12, 1981. ‘

See note 20, supra, and accompanying text.

ee page 6,sugra.

ee, e.g., Statement of C. Thomas Bendorf on behalf of the
Association of Trial Lawyers of America before the Subcommittee
on the Consumer, Committee on Commerce, Science, and Trans-

portation, U.S. Senate, June 30, 1982, at
Id. at 4-5.

ISO rate levels in 1982 represent a 10.8 percent increase
over those in 1981l.

Op. cit. supra note 68 at 46.

Statement of Herbert W. Goetz, Manager of Product Safety,
Cincinnati, Inc., before the Subcommittee on the Consumer,
Committee on Commerce, Science, and Transportation, U.S.
Senate, March 12, 1982, at 3.

See page 9, supra.

Statement by Emmett McCarthy, Vice President, Product Reliability,
Dreis & Krump Manufacturing Company, before the Subcommittee

on the Consumer, Committee on Commerce, Science, and Trans-
portation, U.S. Senate, March 12, 1982, at 2-4.

"Waxman Backs Federal Product Legislation,”" Journal of Commerce,
April 22, 1982. '

"Uniform Product Liability Law Needed, British Imnsurers Says,"
Business Insurance, May 10, 1982.

"Product Liability and International Trade," by Thomas W.
Marriott, a paper presented at a seminar on product liability
sponsored by the National Legal Center for the Public Interest,
April 22, 1982, at 2.

Id. at 2-3.

Op. cit. supra note 88.

"US Product Liability Woes Stun Foreign Exporters,” Journal of
Commerce, April 26, 1982.
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"Product Liability and International Trade and Politics," a
paper presented by Frank A. Orban, III, International Counsel,
Armstrong World Industries, to a product liability seminar
sponsored by the National Legal Center for the Public Interest,
April 21, 1582, at 3-4.

Id. at 5. Footnote omitted.

Letter from Howard J. Bruns, President, Sporting Goods
Manufacturers Association, to the President of the United
States, April 23, 1982, at 1.

Letter from James H. Mack, Public Affairs Director, National
Machine Tool Builders Association, to Jim J. Tezzi, Deputy
Director of Information and Regulatory Affairs, Office of
Management and Budget, June 10, 1982, at 1.

Ibid.

EQ' at 1-2.




