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97TH CONGRESS H R 4011 
1ST SESSION • • 

To provide for the payment of losses incurred as a result of the ban on the use of 
the chemical Tris in apparel, fabric, yarn, or fiber, and for other purposes. 

IN THE HOUSE OF REPRESENTATIVES 

JUNE 25, 1981 • 

Mr. CAMPBELL introduced the following bill; which was referred to the 
Committee on the Judiciary 

A BILL 
To provide for the payment of losses incurred as a result of the 

ban on the use of the chemical Tris in apparel, fabric, yarn, 

or fiber, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled, 

3 That (a) the Court of Claims shall have jurisdiction to hear, 

4 determine, and render judgment upon any claim for losses 

5 sustained by any producer, manufacturer, distributor, or re-

6 tailer of children's sleepwear, or by any producer, converter, 

7 manufacturer, distributor, or retailer of fabric, yarn, or fiber 

8 contained in or intended for use in children's sleepwear, as a 



2 

1 result of the actions taken by the United States under the 

2 Federal Hazardous Substances Act on April 8, 1977, and 

3 thereafter relating to apparel, fabric, yarn, or fiber containing 

4 Tris (2,3-dibromopropyl) phosphate: Provided however, That 

5 such children's sleepwear and such fabric, yarn, or fiber con-

6 tained in or intended for use in children's sleepwear was sub-

7 ject to the requirements of or was subject to use in compli-

8 ance with the mandatory Federal flammability standard 

9 FF3-71 or FF5-74, at the time of its manufacture. 

10 (b)(l) In determining the validity of any claim under this 

11 Act and the amount of the losses sustained for which such a 

12 claim is brought, the court shall consider the following fac-

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

tors: 

(A) The degree to which reasonable alternative 

to Tris (2,3-dibromopropyl) phosphate existed at the 

time the Federal Government established the applica­

ble mandatory Federal flammability standard referred 

to in subsection (a). 

(B) Whether it would have been feasible or rea­

sonable for the claimant to have tested Tris (2,3-dibro­

mopropyl) phosphate for chronic hazards at the time 

the Federal Government established such flammability 

standard. 

(C) The degree to which the Federal Government, 

or other nationally known researchers, tested Tris (2,3-

H.R. 4011-ih 
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1 dibromopropyl) phosphate for toxicity, or other health 

2 hazards, and disseminated the results of these tests. 

3 (D) The degree of good faith demonstrated by a 

4 claimant in seeking to comply fully with such Federal 

5 flammability standard. 

6 (E) The extent to which a claimant may have 

7 relied in good faith upon assurances from suppliers that 

8 the products containing Tris (2 ,3-dibromopropyl) phos-

9 phate were safe. 

10 (F) The degree to which a claimant acted reason-

11 ably in using Tris (2,3-dibromopropyl) phosphate for 

12 the time period that such substance was used. 

13 (G) The degree to which a claimant, in good faith, 

14 complied with actions taken by the United States 

15 under the Federal Hazardous Substances Act on April 

16 8, 1977. 

17 (H) The degree to which a claimant, in good 

18 faith, complied with the export provisions of the Feder-

19 al Hazardous Substances Act and the Consumer Prod-

20 uct Safety Act. 

21 (2) In determining the amount of the losses for which a 

22 claim is brought under this Act, the amount of such losses 

23 shall not include lost profits, proceeds from distress sales, 

24 attorney's fees, or interest on any such loss suffered by any 

25 producer, converter, manufacturer, distributor, or retailer of 

H.R. 4011-ih 
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1 such children's sleepwear, or to any producer, or manufactur-

2 er of fabric, yarn, or fiber. 

3 (c)(l) The measure of losses for producers or manufac-

4 turers of children's sleepwear shall be the cost of producing 

5 or manufacturing the sleepwear garment, plus the cost of the 

6 fabric, yarn, or fiber used for such production or manufacture, 

7 or the cost of such goods held in stock on the date of enact­

s ment of this Act, less the fair market value, if any, of the 

9 sleepwear garment, or the fabric yarn, or fiber. If such gar-

10 ment, fabric, yarn, or fiber was resold after April 8, 1977, 

11 but prior to the date of enactment of this Act, then the meas-

12 ure of losses shall be the cost of produci!).g or manufacturing 

13 the sleepwear garment plus the cost of the fabric, yarn, or 

14 fiber less the proceeds from any such sale. 

15 (2) The measure of losses for producers, converters, or 

16 manufacturers of fabric, yarn, or fiber shall be the cost of 

17 producing, converting, or manufacturing the fabric, yarn, or 

18 fiber, plus the cost of the raw materials used for such produc-

19 tion, converting, or manufacturing or the cost of such goods 

20 held in stock on the date of enactment of this Act, less the 

21 fair market value, if any, of the fabric, yarn, or fiber on such 

22 date. If the fabric, yarn, or fiber was resold after April 8, 

23 1977, but prior to such date of enactment, then the measure 

24 of losses shall be the cost of producing, converting, or manu-

25 facturing the fabric, yarn, or fiber plus the cost of the raw 

H.R. 4011-ih 
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1 materials used for such production, converting, or manufac-

2 turing less proceeds from any such sale. 

3 (3) The measure of losses for distributors and retailers 

4 shall be the distributor's or retailer's purchase price for goods 

5 referred to in paragraphs (1) and (2) of this subsection, held 

6 in stock on the date of enactment of this Act, less the fair 

7 market value, if any, of such goods, and less the amount of 

8 any reimbursement received. A distributor or retailer shall, 

9 notwithstanding the lack of possession of such merchandise, 

10 qualify to claim for the unreimbursed portion of its losses, as 

11 limited by this paragraph. 

12 (4) In addition to the losses determined under para-

13 graphs (1), (2), and (3) of this subsection, a claimant may also 

14 be compensated for unreimbursed costs of transportation paid 

15 for the return of such sleepwear garments, fabric, yarn, or 

16 fiber. 

1 7 (d) No claim under this Act may be brought as a class 

18 action nor may any claim under this Act be brought by two 

19 or more parties unless damages are claimed to be jointly re-

20 coverable or are disputed among the parties. 

21 (e) Upon payment of any claim under this Act, regard-

22 less of whether such payment is the result of a court judg-

23 ment or a settlement, the United States shall be subrogated 

24 to the claimant's rights to recover losses or to assert a claim 

25 against any person or organization relating to the subject 

H.R. 4011-ih 
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1 matter of such claim paid by the United States. The claimant 

2 shall execute and deliver instruments and papers and take 

3 whatever steps are necessary to secure such rights in the 

4 United States in order to be entitled to the entry of a judg-

5 ment by the court and payment under this Act, and the fail-

6 ure of the claimant to perform such acts or take such steps 

7 shall constitute cause to deny the entry of such judgment and 

8 payment. The failure of the claimant to perform such acts or 

9 to take such steps shall not limit or adversely affect the right 

10 of the United States to act as subrogee or assignee to the full 

11 extent of its payments under this Act. Any purported limita-

12 tion on the right of the United States to act as assignee or to 

13 become subrogated to the rights of a claimant shall be with-

14 out any effect, to the extent that the United States has made 

15 payments under this Act. 

16 (f) Any claim under this Act shall be barred unless com­

I 7 menced within two years after the date of enactment of this 

18 Act. 

19 (g) No payment shall be made under this Act upon any 

20 claim for losses sustained by any such producer, processor, 

21 manufacturer, distributor or other retailer, for apparel, fabric, 

22 yarn or fiber containing Tris phophate until such time as the 

23 claimant produces proof of the proper disposal of such goods. 

0 

H.R. 4011-ih 
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Calendar No. 156 
97TH CONGRESS 

1ST SESSION S.823 
[Report No. 97-130] 

To provide for the payment of losses incurred as a result of the ban on the use of 
the chemical Tris in apparel, fabric, yarn, or fiber , and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

MARCH 27 (legislative day, FEBRUARY 16), 1981 

Mr. THURMOND (for himself, Mr. KENNEDY, Mr. HARRY F. BYRD, JR., Mr. 
HOLLINGS, Mr. WARNER, Mr. HELMS, Mr. HEFLIN, Mr. DENTON, and Mr. 
EAST) introduced the following bill; which was referred to the Committee on 
the Judiciary 

JUNE 3 (legislative day, JUNE 1), 1981 

Reported by Mr. EAST (for Mr. THURMOND), with an amendment 

[Strike out all after the enacting clause and insert the part printed in italic] 

A BILL 
To provide for the payment of losses incurred as a result of the 

ban on the use of the chemical Tris in apparel, fabric, yarn, 

or fiber, and for other purposes. 

1 Be it enacted by the Senate and House of Representa-

2 lives of the United States of America in Congress assembled, 

3 ~ W the CoUFt et Claims shsJl ftft¥e juFisdietion te heftf-; 



2 

1 determine, ftfttl render judgment upeti ftfiJ etttim fflf' losses 

2 sustained by ftflJ producer, manufoeturer, distributor, & re-

3 t&iler e:f children's sleepwear, & by ftfiJ producer, eonverter, 

4 manufacturer, distributor, & retailer ef fabric, ya,rn;- & fiber 

5 contained in er intended fflf' use Hi children's sleepv,rear, ttS- ft 

6 res-ult et the actions -tttken by the United States under the 

7 Fedeml Hazardous Substances btt tffl April 8, 1977, ftfttl 

8 thereafter relating te apparel, fabric, ya,rn;- & fiber containing 

9 ~ (2,8 dibromopropyl) phosphate: ffl'8ided, h0we'8e'P, -'f.ltttt 

10 sueh ehildren's sleepwear ftfttl sueh fobrie, ya,rn;- & fiber eett-

11 tained in & intended fer use Hi ehildren' s sleepv,rear WttS- s-ub-

12 jeet oo the requirements ef & fflf' use Hi eomplianee with the 

13 mandatory Federal flammability standard FF8 71, er 

14 FF5 7 4:, ftt the time ef i-w manufoeture. 

15 Bt)f1-} In determining the validity ef ftflJ etttim under this 

16 btt ftfttl the amount ef the losses sustained fflf' \Vhieh sueh 

1 7 a, etttim rl! brought, the ooUrt fffiftll consider the following 

18 footers: 

19 W ~ degree oo whieh reasonable alternatives 

20 oo ~ (2,8 dibromopropyl) phosphate existed ftt the 

21 

22 

time the Fedeml Government established the appliea 

hle mandatory Federal flammability standard referred 

23 oo in subseetion ~ 

24 00 1Nhether it would htWe boon feasible, & rea,-

25 son&ble, fflf' the claimant oo htWe tested ~ (2,8 dibro 

S. 823-rs 
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1 mopfopyl) phosphate fur ehrnnie hazafds ttt the time 

2 the Federnl Govefnment established fffieh flammability 

3 standafd. 

4 AA ~ degrne te v1hieh the Federnl Govefnment, 

5 prier te establishing fffieh flammability standafd, tested 

6 ~ (2,8 dibfomoprnpyl) phosphate fur toxicity, er 

7 e-thef health hazafds, ftnd: disseminated the fesults et 

8 these~ 

9 fl)} ~ degfee et geed fui.th demonstfated by a 

10 claimant ifl seeking te comply fully with ftt:teh Fedefal 

11 flammability standttfd. 

12 +E) ~ extent te v.rhieh a claimant may ruwe 

13 relied ifl geed fui.th Oft assufanees tfeffl suppliefs thttt 

14 the pfoduets containing ~ (2, 8 dibrnmoprnpyl) phes-

15 phttte:w&e~ 

16 BB ~ degrne te 1.vhieh a claimant tteted feason 

17 ably ifl H-Sing ~ (2,8 dibrnmopfopyl) phosphate fur 

18 the tHne pefiod that fffieh substance WftS ttSeth 

19 ~ ~ degfee te which a claimant, ifl geed fuith, 

20 complied with actions -taken by the United States 

21 mttler the Fedefal Hazafdous Substances Ae-t Oft April 

22 8-; 1977. 

23 ~ In detefmining the amount Of the losses fur which a 

24 elaiffl is brnught mttler ~ Aet, the amount et fffieh losses 

25 s-ltttll net include lem prnfits, prnceeds tfeffl distfess ~ 

S. 823-rs 
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1 pms the oos-t et the rew materials ttSed fer fffieh production, 

2 converting, er manufacture less the proceeds :frem ftflJ fffieh 

4 f4} ~ measure et losses fer distributors 9;ft6. retailers 

5 fffiall oo the distributor's er the retailer's purchase priee fer 

6 payment. ~ failure et the claimant te perform ffiieh ttet-s er 

7 te tftke ffiieh ~ fffiall net Hfflit er adversely affeet the right 

8 et the United States te fret ttS subrogee er assignee te the full 

9 extent et its payments Uftder tfl:ffl At¼. Atty purported limita 

10 tien en the right et the United States te fret ttS assignee er te 

11 become subrogated te the rights et 5; claimant sltttll oo with-,, 
12 ettt ftflJ effect, te the extent tlmt the United States httS IBft;fte 

13 payments Uftder the At¼. 

14 fB Atty elttim Uftder thffl Aet fffiall oo b11Fred unless eem-

15 meneed within -twe YOOffi 9¾tef' the tffite et enactment et thffl 

16 At¼. 

17 That (a) the Court of Claims shall have jurisdiction to hear, 

18 determine, and render judgment upon any claim for losses 

19 sustained by any producer, manufacturer, distributor, or re-

20 tailer of children's sleepwear, or by any producer, converter, 

21 manufacturer, distributor, or retailer of fabric, yarn, or fiber 

22 contained in or intended for use in children's sleepwear, as a 

23 result of the actions taken by the United States under the 

24 Federal Hazardous Substances Act on April 8, 1977, and 

25 thereafter relating to apparel, fabric, yarn, or fiber contain-

S. 823-rs 
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1 ing Tris (2,3-dibromopropyl) phosphate: Provided, however, 

2 That such children's sleepwear and such fabric, yarn, or 

3 fiber contained in or intended for use in children's sleepwear 

4 was subject to the requirements of or was subject to use in 

5 compliance with the mandatory Federal flammability stand-

6 ard FF3-71 or FFS-74, at the time of its manufacture. 

7 (b)(1) In determining the validity of any claim under 

8 this Act and the amount of the losses sustained for which 

9 such a claim is brought, the court shall consider the following 

10 factors: 

11 

12 

13 

(A) The degree to which reasonable alternatives to 

Tris (2,3-dibromopropyl) phosphate existed at the time 

the Federal Government established the applicable 

14 mandatory Federal flammability standard ref erred to 

15 in subsection (a). 

16 (B) Whether it would have been feasible, or rea-

17 sonable, for the claimant to have tested Tris (2,3-dibro-

18 mopropyl) phosphate for chronic hazards at the time 

19 the Federal Government established such flammability 

20 standard. 

21 (CJ The degree to which the Federal Government, 

22 or other nationally known researchers tested Tris (2,3-

23 dibromopropyl) phosphate for toxicity, or other health 

24 hazards, and disseminated the results of these tests. 

S. 823-rs 
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1 (D) The degree of good faith demonstrated by a 

2 claimant in seeking to comply fully with such Federal 

3 flammability standard. 

4 (E) The extent to which a claimant may have 

5 relied in good faith upon assurances from suppliers 

6 that the products containing Tris (2,3-dibromopropyl) 

7 phosphate were safe. 

8 (F) The degree to which a claimant acted reason-

9 ably in using Tris (2,3-dibromopropyl) phosphate for 

10 the time period that such substance was used. 

11 (G) The degree to which a claimant, in good 

12 faith, complied with actions taken by the United States 

13 under the Federal Hazardous Substances Act on April 

14 8, 1977. 

15 (H) The degree to which a claimant, in good 

16 faith, complied with the export provisions of the Feder-

17 al Hazardous Substances Act and the Consumer Prod-

18 uct Safety Act. 

19 (2) In determining the amount of the losses for which a 

20 claim is brought under this Act, the amount of such losses 

21 shall not include lost profits, proceeds from distress sales, 

22 attorney's fees, or interest on any such resulting loss suffered 

23 by any producer, converter, manufacturer, distributor, or re-

24 tailer of such children's sleepwear, or to any producer, or 

25 manufacturer of fabric, yarn, or fiber. 

S. 823-rs 
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1 (c)(1) The measure of losses for producers or manufac-

2 turers of children's sleepwear shall be the cost of producing or 

3 manufacturing the sleepwear garment, plus the cost of the 

4 fabric, yarn, or fiber used for such production or manufac-

5 lure, or the cost of such goods held in stock on the date of 

6 enactment of this Act, less the fair market value, if any, of 

7 the sleepwear garment, or the fabric, yarn, or fiber. If such 

8 garment, fabric, yarn, or fiber was resold after April 8, 1977, 

9 but prior to the date of enactment of this Act, then the meas-

10 ure of losses shall be the cost of producing or manufacturing 

11 the sleepwear garment plus the cost of the fabric, yarn, or 

12 fiber less the proceeds from any such sale. 

13 (2) The measure of losses for producers, converters, or 

14 manufacturers of fabric, yarn, or fiber shall be the cost of 

15 producing, converting, or manufacturing the fabric, yarn, or 

16 fiber, plus the cost of the raw materials used for such produc-

1 7 tion, converting, or manufacturing or the cost of such goods 

18 held in stock on the date of enactment of this Act, less the fair 

19 market value, if any, of the fabric, yarn, or fiber on such 

20 date. If the fabric, yarn, or fiber was resold after April 8, 

21 1977, but prior to such date of enactment, then the measure 

22 of losses shall be the cost or producing, converting, or manu-

23 facturing the fabric, yarn, or fiber plus the cost of the raw 

24 materials used for such production, converting, or manufac-

25 luring less proceeds from any such sale. 

S. 823-rs 
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1 (3) The measure of losses for distributors and retailers 

2 shall be the distributor's or retailer's purchase price for goods 

3 referred to in paragraphs (1) and (2) of this subsection, held 

4 in stock on the date of enactment of this Act, less the fair 

5 market value, if any, of such goods, and less the amount of 

6 any reimbursement received. A distributor or retailer shall, 

7 notwithstanding the lack of possession of such merchandise, 

8 qualify to claim for the unreimbursed portion of its losses, as 

9 limited by this paragraph. 

10 (4) In addition to the losses determined under para-

11 graphs (1), (2), and (3) of this subsection, a claimant may 

12 also be compensated for unreimbursed costs of transportation 

13 paid for the return of such sleepwear garments, fabric, yarn, 

14 or fiber. 

15 (d) No claim under this Act may be brought as a class 

16 action nor may any claim under this Act be brought by two 

1 7 or more parties unless damages are claimed to be jointly re-

18 coverable or are disputed among the parties. 

19 (e) Upon payment of any claim under this Act, regard-

20 less of whether such payment is the result of a court judg-

21 mentor a settlement, the United States shall be subrogated to 

22 the claimant's rights to recover losses or to assert a claim 

23 against any person or organization relating to the subject 

24 matter of such claim paid by the United States. The claim-

25 ant shall execute and deliver instruments and papers and 

S. 823-rs 
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1 take whatever steps are necessary to secure such rights in the 

2 United States in order to be entitled to the entry of a judg-

3 ment by the Court and payment under this Act, and the fail-

4 ure of the claimant to perform such acts or take such steps 

5 shall constitute cause to deny the entry of such judgment and 

6 payment. The failure of the claimant to perform such acts or 

7 to take such steps shall not limit or adversely affect the right 

8 of the United States to act as subrogee or assignee to the full 

9 extent of its payments under this Act. Any purported limita-

10 tion on the right of the United States to act as assignee or to 

11 become subrogated to the rights of a claimant shall be without 

12 any effect, to the extent that the United States has made 

13 payments under this Act. 

14 (f) Any claim under this Act shall be barred unless com-

15 menced within two years after the date of enactment of this 

16 Act. 

17 (g) No payment shall be made under this Act upon any 

18 claim for losses sustained by any such producer, processor, 

19 manufacturer, distributor or other retailer, for apparel, 

20 fabric, yarn or fiber containing Tris phosphate until such 

21 time as the claimant produces proof of the proper disposal of 

22 such goods. 

S. 823-rs 
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[Report No. 97-130) 

A BILL 
To prO\·idc for the payment of losses incurred as a 

result of the ban on the use of the chemical Tris in 
apparel, fabric, yarn, or fiber, and for other pur­
poses. 

,JUN" 3 (legislative day, JuN" 1), 1981 

Reported with an amendment 



MEMO RANDUM 

MEMORANDUM FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

March 3, 1982 

MICHAEL UHLMANN 

DENNIS KASS 1i)_ 
Attached Staffing Memo 

\ 

Judy wasn't sure whether you or I should handle this. The issue 
involves primarily legal and regulatory precedent in the product 
liability area, so it seems to be in your court. Judy asked that 
we adhere to her instructions under "Remarks". 

r 



./ 

- ~-

- ~ 



i 

Ed, 

THE WHITE HOUSE 

WASHINGTON 

March 4, 1982 

Th is 1 it tle hot potato has been 
up, down, and all around for many 
months. Everyone from DOJ to 
Commerce to 0MB to OPD has said 
privately that the bill as 
drafted is spinach and to hell 
with it, but in public everyone 
is hoping that someone else will 
bite the bullet. 

As I am not privy to whatever 
discussions may have take~ place 
among Thurmond, Campbell, 
Stockman, et al, I do not know 
how much flexibility the sponsors 
have. Even if it proves feckless 
in the end, I think some sort of 
effort to find a middle ground 
should be made. 



MEMORAN D UM 

FOR: 

FROM: 

SUBJECT: 

THE WH ITE HOUSE 

WASH I NGTON 

March 4, 1982 

ANNELISE ANDERSON 

ED HARPER 

TRIS Indemnification Legislation 

It's a close call, but I have a marginal preference for exploring 
Option 2. The undesirable consequences of unqualified support 
are, I think, obvious, whereas flat-out opposition to ~ 
indemnification ignores certain facts on which a fair-minded man 
might conclude that some form of compensation was just. 

The argument for some form of indemnification can be analogized 
to a case arising in a court of equity as opposed to a court of 
law. Claimants should not be indemnified indiscriminately, but I 
think Justice is correct in suggesting the feasibility of 
indemnification for those who acted in good faith. The 
fact-finding required to identify this latter group and assess an 
equitable level of compensation could impose substantial burdens 
on both DOJ and the Court of Claims. For that reason, I would 
hope that the legislation itself would specifiy the criteria for 
indemnification with as much clarity as possible. 

As you suggest in the final paragraph of your March 1 memorandum, 
we need a reading from Legislative Affairs. If some variation on 
a theme of Option 2 .is not practicable, and we are faced with a 
flat up-or-down choice on the pending bill, I think we should 
have to oppose it on policy grounds. But let us hope it does not 
come to that. 

,I 
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MEMJRANDUM 

To: 

From: 

Subject: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20503 

. Ed Harper 

Mike Horowitz~·['~ 
I . 

TRIS Situation 

March 11 , 19 82 

I have a copy of your mem::> to Annelise on the abolle subject. 

I am sending along a COPf of an earlier me110 I had prepared for 
Dave that urges a middle ground that IMY be \'.Drth considering. 
It opposes the bill in its present form, but not a genuine "day 
in court" approach. 

Attachment 

cc: Annelise Anderson 
Mike Ohlmann 
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~lF~ORi\NDUM 

To: 

Fran: 

Subject: 

Dave Stoch..""1'.an 

Mike Horowitz 

Tris Legislation 

August 7, 1981 

Sy~'ty- for the plight of an industrj hurt by arbitrary 
regulatory acticn should not translate to SupfOrt .for the .Tris . 
bill. T'nere are a number of reasons for this cxmclusion: 

1. The childrens' sleepwear manufacturers' industry ["the 
industry"] consciously failed to fUrsue available judicial 
rem...odies against ti.'leir SlJH?liers, or against the manufacturer of 
Tris, choosing instead to see.i.c federal reirr.bursement of their . 
losses. ~bat happened is this: After an initial CPSC ban on 
Tris treated sleepwear alone, the Wust...---y successfully 
petitioned · CPSC to expand the ban. to t:1e sale of all 
Tris~treater fabrics, and to Tris itself. _ Under the terrns of 
the Hazardous Substance Act, such an expanded ban permittoo 
industriJ ·recapture. of its losses frcrn its -suppliers. Before 
sudl recapture tock place, however, t.l-ie entire ban was 
successfully a,erturned by the fabric rna."'.ltifactuters on the 
ground that CPSC hcrl not conductEd fair hearings ori t.l-ie 
carcinogenic qualities of Tris. Rather than petitioning CPSC to 
reinstitute-the ban, ha..;ever, and rather than ?Jrsuing ot...r1er 
rourt remedies against its suppliers, the industry made a . 
conscious-decision to see.'!t legislative relief - i.e. taxpayer 
·supc:::ort. -We should haraly· pay an- industry for its losses when 
_ it failed to. exhaust likely re.-nedies under. the law......:. remedies 
r'l:M lost u.'1der the statute of limitations. 

2. The prop::>soo legislaticn does . not require proof of 
negligence or arbitrar.t conduct oo the part of ~,e g:>vernment, 
but rather assumes the existence of government liability. Thus, 
co.1~rary to Caroll Campbell's p:>int~ the industry roes not 
r::erely see..1< "its day in court'' through the Tris bill. It rather 
seeks a guarant~ award of da.11c!<]es, with th~ litigation l::ei_ng 
confined to a determination of the extent of the government's 
liability. 

3. Even here, however, the statute is stacked. _ Rather than 
permitting industry reoovery only followir.g proof that the 
gove~nt caused each element of dar:iage and that the industry 
w.33 not culpable for its or1rn losses, the prop::>soo st.:itute merely 

' , . .. 
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requires the court to "oonsider" .SO:'i'!e (but rot all) fac.tors 
relevant to the dam, .• ""ges sustained by the industry. 

4. To the extent t.,at t.1-ie industr-t has a case-, any p-cobl~.s in 
recovering fl:an the govern-nent fl0r1 frcri1 t:.'ie restrictive 
pro·n.sions of the Federal 'I'ort Claims Act, equally cpplicable to . 
all similarly situated parties. . The Act bars recovary against 
t.'1e goverr, .. ment for all damages caused cy O aga1cy action," a 
lil:~ly but not _ certain basis for oefeatiTT:J a..-..y industry claim. 
t·iaiiy parties are regularly injured by arbitrary agency actionr 
a.'1.d it is not clear why t.~ industry is entitled to better 
treatment than other parti~ who are. adversely effected by such 
conduct. 

5. Notwithstanding s:,me adverse rulings, a major industr-.t suit 
is still pending against t-i-ie United States U'"lder the Federal 
Tort Clai.'llS Act. ~bile prospects for the suit are problematic, 
the. fact t.'1-i_at it was brought makes clear that the it-.dustry's · · 
critical problem flows fran t.~e reStrictive c~mlity of a Tort 
Clai!r.s Act which should l:e r.o different ·for a~y affecte:l party. 

. . 

6. · Even t.1-iough the proposed statute requires. th~ court to 
"consider ~.. [t]he degree to whidl ••• clair..ant[s] acted 
reasonably in using Tris • • • for ~,~ ti.--ne p-~ricx:l that such 
substance was ·used,"- certain members of the industry used 
alternatives to Tris during the ~riod o~in."'1trig in 1976 \me:n 
ti'1~ Environ:nental Defense Pu.""rl arrl Ii'.any Mer:be:rs of Co.iigre~s ,,-ere 
claiming b'lat it was carci~enic. Thus, imother question. is 
raised with regard to b'te industry's right to recover, given t..'1e 
fact that public attacks en Tris were so da,-:icging _as ·to have 
r::.:ce .the industcy's product hal:d to sell. Unl-ess t.i-ie ir.dustr-.1 
is able to shoi;1- . that b"'-le original sleepwear standard was · 
arbitrary ;_ a."ld it di¢! net c."lall~e the standard when it was 
issu-ad - the industry s.'"iould recover only b'1ose <lar:',ages that 
fla...ed fmn tl1= -1977 C:?SC ban. The govarr .. ""tt.ent should · not be 
reSfOnsible for ~:\ages caused b'J the aJ·-.rerse publicity 
generated by EDF, NCI, Members of Congress, the media, etc. The 
Pl:O!..:Osed statute· does not permi. t an eff ecti va. govern:-.e."lt claim 
en t.tiis ground. · 

7. To surrmari ze: 

o The industcy failed t.o pursue available remedies against 
its suwliers. 

o If the industry cannot rc11 sue the feder<ll. go"Jernment, it 
. is for reasor,.s applicable to similarly situated parties 

I 
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i.e. ti"le deliberat-~li' restrictive langua:Je of t.-:ie Federal 
Tort Clair..s Act. 

o 'l'he Tris statute does rot even require t.1e industry to 
prove arbitrariness or negligence en the part of the 
gove't"llilleflt. i<aile it is true that CPSC acted in a 
procedurally arbitracy fashion in banning Tris, there has 
been no determination that Tris is _r.iot .carcinogenic. Thus, 
t.}i.e ~1ez:nr.,.ent • s a~ioo m;:,r.i haw been substantively axrect 
·a."'ld . the ban m;:3.y have been appropriate • . The proposed · 
statute does not permit the govermr.ern: to sh<:M this • . 

o Tne statute merely requires the court to Nconsider" 
evidence potentially damagin:, to the industry, rather t."1an 
flatly barring industry re<XJVery of &linages for \ffiich it 

·w?S culpable. 

a. I stn;,ngly recoirrnend against the pro;::osed Tris ·legislation. 

cc: 1-..n.""lelis~ A.""lderson 
Jim Frey . I 



THE WHITE HOUSE 

WAS H INGTON 

March 12, 1982 

MEMORANDUM TO ANNELISE ANDERSON 
r. 

FROM: EDWIN L. HARPE~~i 

SUBJECT: TRIS Indemnification Legislation 

it's a close call, but I have a preference for exploriny Opt i on 
3. The undesirable consequences of unqualified support are, I 
think , obvious. Flat-out opposition to any indemnification is a 
tough position about which a fair-minded person might disagree. 

The argument for some form of indemnification can be analogized 
to a case arisipg in a court of equity as opposed to a court o f 
law. Claimants should not be indemnified indiscriminately, but 
I think Justice is correct in suggesting the feasibility of 
indemnification for those who acted in good faith. The 
fact-finding required to identify this latter group and assess 
an equitable level of compensation could impose substantial 
burdens on both DOJ and the Court of Claims. But in the end the 
corporations invoked wer~ not naive and are responsible for 
their decisions. 

I have asked for a reading from Legislative Affairs. If some 
variation on a theme of Option 1 is not practicable, and we are 
faced with a flat up-and-down choice on the pending bill, I 
think we should have to oppose it on policy grounds. 

The issue of indemnification is always a nettlesome one. I am 
asking Mike Uhlmann to come up with a suggested set of criteria 
regarding when we should and should not go along with 
indemnification schemes. 



THE WHITE HOUSE 

WASHINGTON 

March 3, 1 982 

MEMORAHDUM FOR ANNELISE ANDERSON 

FROM: EDWIN L. HARPE«jJ 

SUBJECT: TRIS Situation 

I raised the TRIS issue with Ed Meese on March 1. His general 
reaction was that we should stay as far away as we can from any 
kind of indemnification package for TRIS related manufacturers. 

I'm sending a copy of your March 1st memo and the back-up 
package to Mike Uhlmann for his further consideration at the 
Cabinet Council on Legal Affairs. However, I can't imagine that 
we would have any position now or in the future other than 
opposition to an indemnification bill such as this. 



MEMORANDUM 

TO: 

FROM: 

SUBJECT: 

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D .C. 20503 

ED HARPER 

ANNELISE ANDERSON 

March 1, 1982 

TRIS Indemnification Legislation 
(S.823/H.R. 4011) 

We need to arrive at an Administration position on this 
legislation, which is sponsored by Senator Thurmond and 
Representative Campbell, both of whom have written 
David Stockman urging Administration support. 

Briefly, these bills, which are identical, establish 
a mechanism for Federal indemnification of clothing 
manufacturers and businesses which suffered losses as 
a result of the Consumer Product Safety Commission's 
1977 ban on the domestic sale of children's sleepwear 
treated with the chemical flame retardant TRIS. 
TRIS was used by the industry to meet a 1971 Federal 
flammability standard, but was banned in 1977 as a 
hazardous substance because it is carcinogenic. Exports 
of TRIS-treated clothing were banned in 1978 by CPSC. 
Under this legislation, the Court of Claims is to 
consider various factors in determining what level 
of recovery each claimant is to be awarded; the legislation 
presumes recovery in that it does not include criteria 
upon which recovery is to be denied. Current estimates 
are that total awards approximate $50 million, but there 
is no ceiling that would preclude a larger amount. 

The issue posed by this legislation is precedential: 
whether the Government should indemnify industry for 
its compliance with one regulatory performance standard 
when later evidence shows that the means selected by 
industry is hazardous. 

Justice, Commerce, and SBA neither object to the 
legislation nor support it; CPSC would support it if 
amended to establish certain criteria to bar recovery 
when industry continued to market TRIS-treated goods 
when it knew of the dangers. 
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Attached is a paper outlining the history of this 
issue, its budgetary, regulatory, and judicial 
impacts, and a 1977 radio commentary by President 
Reagan on the issue. Three options are presented 
for an Administration position: 

( 1) support; 

(2) support if amended to bar recovery for 
continued marketing of TRIS products 
after the dangers were known; and 

(3) oppose on tundamental regulatory policy 
grounds--the basis upon which President 
Carter pocket-vetoed a similar 95th 
Congress bill in 1978. 

An assessment by Legislative Affairs on (1) how 
receptive the sponsors are to amendments, and 
(2) the prospects of favorable House and Senate 
action if we choose to oppose the bill would be 
helpful in reaching a decision. 

Attachment 

cc: J. Wright 
Chris deMuth 
Mike Horowitz 
Don Moran 



TO: 

FROM: 

SUBJECT: 

The Vice President 
Messrs. Meese, Baker, Deaver, 
Anderson, Friedersdorf, and Harper 

David A. Stockman 

TRIS Indemnification 4011) 

We need to arrive at an Administration po ition on this 
legislation, which is sponsored by Senat r Thurmond anrl 
Representative Campbell, both of whom h ve written me urging 
Administration support. We should pla e this issue on the Senior 
Staff agenda for the near future. 

Briefly, these bills, which are ide teal, establish a m.echanis~ 
for Federal indemnification of clot ing manufacturers and 
businesses which suffered losses a a result of the Consumer 
Product Safety Commission's 1977 an on the domestic sale of 
children's sleepwear treated with the chemical flame retardant 
TRIS. TRIS was used by the indu try to meet a 1971 Federal 
fla~~ability standard, but was anned in 1977 as a hazardous 
substance because it is carcino enic. Exports of TRIS-treated 
clothing were banned in 1978 b CPSC. Under this legislation, the 
Court of Claims is to conside various factors in determining what 
level of recovery each claima tis to he awarded; the legislation 
presumes recovery in that it does not include criteria upon which 
recovery is to he denied. 1rrent estimates are that total award5 
approximate $50 million, bu there is no ceiling that would 
preclude a larger amount. 

The issue posed hy this 1 gislation is precedential: whether the 
Government should 1ndemni y industry for its compliance with one 
regulatory perfor~ance s andard when later evidence shows that the 
means selected by 1ndus y is hazardous. 

Justice, Commerce, and SBA neither object to the legislation nor 
support it; CPSC woul support ft ff amended to establish certain 
criteria to bar reco ery when industry continued to market 
TRIS-treated goods hen it knew of the dangers. 
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(2) support if amended to bar recovery for continued marketing 
of TRIS products after t dangers were known; and 

(3) oppose on fundamental r. gulatory policy grounds -- the 
basis upon which Presi ent Carter pocket-vetoed a similar 
95th Congress bill 1n 1978. 

Before we meet on this, we ne d an assessment by Legislative 
Affairs (Frierlersdorf) on (1 how receptive the sponsors are to 
amendments, and (2) the pro ects of favorable House and Senate 
action if we choose to oppo e the bill. 

Attachment 

LRD/RECarlstrom/pjw 11/13/81 
CC: 
Official File LRD/ESGG Branch 
DO Records 
DO Chron 
Dep. Director 
LRD Chron 
Rm. 7220 
Mr. White 
Dr. Anderson A ,r;~ 
Leg. Affairs)Y" 

~ 
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TRIS INDEMNIFICATION 
(S. 823 -- Thurmond (R., s.c.) and 8 others 

and H.R. 4011 -- Campbell (R., S.C.) 
and 8 others) 

This paper provides (1) a detailed history of the TRIS ban, (2) an 
analysis of the subject bills and their implications for budget, 
regulatory, and judicial policy, and (3) options for considera­
tion. 

BACKGROUND 

Flammability standards developed by the National Bureau of Stand­
ards were first applied in 1971 to small children's sleepwear 
through Commerce Department regulation, ~ursuant to the Flam~able 
Fabrics Act of 1967. (That Act was passed as a result of evidence 
that 3,000-5,000 deaths and 200,000 injuries were caused each year 
because of burns associated with flammable fabrics.) Upon its 
creation in 1972, the Consumer Product Safety Commission (CPSC} 
assumed responsibility for these standards and in 1974 expanded 
their application to lar9er size children's sleepwear. 

The CPSC standards were performance standards in terms of 
flammability and did not mandate the use of TRIS or any other 
chemical treatment. At that time, there were other flame retardant 
materials available such as modacrylics and cordelon or blends 
thereof. TRIS was chosen by industry and widely used because 
fahric treated with it fflet the gre~test level of market response in 
terms of the "feel" of the garment and price -- according to the 
American Apparel Manufacturers Association witness during the 95th 
Congress on the bill later pocket-vetoed by President Carter. 

Federal research on TRIS, bequn in 1974 by the National Cancer 
Institute (NCI), led to the discovery that TRIS had mutagenic 
qualities. By 1975 evidence indicated that TRIS was capable of 
inducing mutations and was carcinogenic. In March 1976 the 
Environmental Defense Fund petitioned the CPSC to require caution­
ary labelling of TRIS-treated products because of evidence of its 
carcinogenicity, and the CPSC requested the NCI to expedite its 
nearly three year investigation of the chemical. The CPSC received 
NCl's preliminary report in February 1977 establishing TRIS as an 
animal carcinogen. After conducting its own laboratory analysis 
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and examining other data provided by FDA, the CPSC published notice 
on April 8, 1977, that sale of TRIS-treated children's wearing 
apparel was determined to be a banned hazardous substance under the 
Federal Hazardous Substances Act (FHSA), which has heen 
administered by the CPSC since April 1973. This action triggered 
the repurchase provisions of the FHSA, which require retail 
establishments to provide refunds to consumers who returned goods 
containing TRIS and for manufacturers to provirle refunds to retail 
establishments that returned the goods, in turn, to them. Because 
the manufacturers possessed no recourse under the Act, they bore 
the loss. 

On April 20, 1977, the American Apparel Manufacturers Association 
(AAHA) brought suit 1n the U.S. District Court for the District of 
Columbia against CPSC seeking an order to ban TRIS-treated fabric, 
fiber, and yarn already used in children's wearing apparel in order 
to extend the repurchase "benefits" of the FHSA to the clothing 
manufacturers as well. The Court ruled in favor of AAMA and 
enjoined CPSC from ~nforcing a FHSA repurchase unless it expanded 
the scope of the ban. On June 1, 1977, CPSC expanded the ban to 
include TRIS-treated fabric, yarn, fiber, and chemical, hut in a 
second case, brought in the U.S. District Court in South Carolina, 
the court enjoined enforcement of these regulations. The Court of 
Appeals (4th Circuit) upheld in August 1977 the South Carolina 
District Court order, but indicated that CPSC could brinq 
individual enforcement actions. 

At this point, the CPSC could either issue new valid regulations or 
seek to obtain final judgment in suits brought by it during 
May-September 1977 against eight major retailers. CPSC chose the 
latter course and 1n January 1978 seized TRIS goods sold by a North 
Carolina company and on February 1978 sued for a declaratory 
judgment and injunctive relief against six manufacturers. In June 
1978, CPSC banned exports of TRIS products -- an action coinciding 
with the beginnings of 95th Congress' hearings on TRIS 
indemnification. In July 1978 1 the suit against the manufacturers 
was settled with the Commission left "free to protect consumers hy 
filinq individual enforcement actions which would seek to enjoin 
the r~tail sale of TRIS goods." 

On October 30, 1978, the Court of Appeals (5th Circuit) upheld the 
January seizure of TRIS products and on November 8, 1978, President 
Carter pocket-vetoed the TRIS indemnification bill. 

CPSC continues to monitor the d1spos1t1on of TRIS goods. As of 
January 3, 1981, 4.6 million garments and 535,000 yards of fabric 
are undergoing disposition -- largely being cut into industrial 
wiping cloths by eight firms. Remaining goods held by forty 
manufacturers include 4.4 million garments, and 940,000 yards of 
fabric are being warehoused in anticipation of enactMent of TRIS 
indemnification legislation. 
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DESCRIPTION Of S. 823/H.R. 4011 

s. 823 and H.R. 4011, identical bills, would confer jurisdiction on 
the U.S. Court of Claims to adjudicate claims brought within two 
years of its enactment by producers, manufacturers, distr1buters, 
converters, or retailers of children's sleepwear (or of fabric, 
yarn, or fiber used in the sleepwear), whfch sustained losses as a 
result of the CPSC's ban on TRIS. The court would be authorized to 
decide the amount of indemnification after it had heard the facts 
and weighed the evidence to determine whether the Government had 
any liability with respect to each clai~ant. Class actions would 
be prohibited and individual claims could not be joined with 
others, unless the damages are jointly recoverable or disputed 
among the claimants. 

The burden would be on the claimant to prove Government liability 
and the court would have to consider to what extent or degree the 
individual claimant: (1) had a reasonahle alternative to the use 
of TRIS; (2) feasibly or reasonably could have tested TRIS for 
chronic hazards; (3) acted fn good faith to comply fully with 
Federal flammability standards; (4) relied in good faith upon 
assurances from suppliers that TRIS was safe; (5) acted reasonahly 
1n using TRIS; and (6) complied with the April 8, 1977, ban action. 
The court would also have to consider the degree to which the 
Government tested TRIS for toxicity or other health hazards anrl 
disseminated the test results. 

Th~, bill would limit indeMntficat1on of producers and manufacturers 
· through r.~tailers to the actual costs of obtaining and/or 
manufatt~fing the TRIS-treated products still held by them. 
Proceeds of sales after the ban would be subtracted from this 
amount. Lost prcffi·ts. __ attorneys' fees, and interests on losses 
would not be recoverable: 

Finally, once a claim has been adjudicated and paid by the United 
States, the claimant's cause of action against any person or 
company relating to losses incurred from the ban on TRIS would he 
vested in the Government, which could then bring an action to 
recover damages . 

POLICY IMPLICATIONS 

(a) Budgetary Impact 

CBO esti~ates that the cost of the bill would be $56 million. 
The American Apparel Manufacturers Association estimates a cost of 
$50.1 million -- which is represented as an actual los~ figure. 
{In 1977, the same association had estimated losses as high as $150 
million; the apparent reason for the reduced estimate lies in the 
sale of TRIS-treated fabrics as industrial wiping cloths and to 
other countries prior to the export ban.) The bill, however, does 
not set a ceiling on the amount of awards and cannot because ft 
involves judgments against the Government; thus, there ts no 
guarantee that indemnification will not exceed these estimates. 
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Whether the Court of Claims, under the bill, would reimburse the 
industry for the full $50 nillion would depend on its determina­
tions on the following questions posed by the bill's criteria: 

The marketability of fabrics treaterl with other available flame 
retardant chemicals versus industry arguments that the use of 
these alternatives would have ma~e the sleepw~ar less 
marketable; 

The degree and type of individual responsibility among the 
classes of businesses involved -- from manufacturers through 
retailers -- for either ensuring the safety of the product or 
being knowledgeable about TRIS' toxicity; 

How responsibly the Government acted in analyzing and dissemi­
nating information on the hazards of Tris in view of its wide­
spread use. 

Arriving at these determinations would be a highly co~pl 0 x matter 
in the case of each affected business class. Once the essential 
determinations have been made for the initial claimants from each 
class, however, these determinations would tend to drive the 
court's decision for the remaining claimants. 

(b) Regulatory Policy 

The primary issue is whether (a) the issuance of the mandatory 
flammability standards by CPSC carried collateral responsibility 
under its FHSA authority to assess at the same time the toxicity of 
the flame retardant chemical used to meet that standard, or (b) it 
was the clothing manufacturer's responsibilty to make this 
assessment at the time it purchased the chemical and before ft 
introduced its treated fabrics into the marketplace. 

In the TRIS matter, the National Cancer Institute toxicity testing 
began in 1974 -- three years after the first flammability standards 
were promulgated in 1971 and one year after the FHSA authorities 
were transferred to CPSC. The question fs whether at the 
initiation of this testing, industry was put on notice and had a 
responsibility to cease using TRIS and substitute other chemicals 
or whether the industry could reasonably wait until the conclusion 
of the NCI testing in 1977. According to CPSC, the industry 
voluntarily stopped treating children's sleepwear with TRIS 
sometime during 1976, based on early sc1ent1f1c risk data. The 
committee hearing record does indicate, however, that some 
manufacturers stopped using TRIS in 1976 not because of any 
conclusion about its safety but because of marketplace problems 
caused by the Environmental Defense Fund's publicity concerning the 
potential hazards. (Testimony of Leo J. Feuer, President, William 
Carter Company before the Senate Judiciary Committee on S. 1503, 
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95th Congress.) Consequently, even without the CPSC ruling, 
manufacturers cou1d well have sustained heavy losses on 
TRIS-treated products because of the unfavorable publicity. 

Essentially, S. 823 would refer to Court of Claims the question of 
what legal obligations or responsibility exist for the collateral 
effects of a government agency's single standards setting 
decision under one statute, the Flammable Fabrics Act. It would 
set a precedent of Government respons1hility, even in the absence 
of finding fault, for industry losses when there is any connection 
to agency regulations. This would reduce incentives for industry 
to make use of the best and safest product available to meet 
Government standards, not just the best known product. 

Judicial Policy 

A Court of Claims determination resulting in a Governmental 
liability to businesses affected by the TRIS ban would result in 
a Federal policy to pay industry for losses that occur when a 
product is used to meet a regulatory standard and the product is 
later found to be hazardous. This precedent could be cited in 
other areas of health and safety regulations. Although the 
magnitude of such a precedent is unclear, the possibility of 
increasing numbers of claims against the Government for other 
re gulatory actions in an increasin~ly litigious society fs strong. 
Whether such liability should generally exist, in the absence of 
Government fault, should not be determined by the courts, but 
rather by a general act of Congress. Such a policy would involve 
substantial budgetary costs. 

AGENCY VIEWS 

Justice does not object to establishment of a compensation plan 
stating that it "do[es] not believe ft would be inappropriate for 
those who undertake a significant effort to comply with Government 
regulations and mark~t a product in a responsible and reasonable 
manner to be compensated for their losses in these circumstances." 
Justice, however~ defers to 0MB and Treasury on the availability of 
funds and resources for the Courts and the Department in litigatin g 
the claims. 

Commerce will not oppose the bill or object to 0MB opposition. 
Commerce believes that ft is reasonable for the Court of Claims to 
delve into questions of whether there should be indemnification in 
certain c1rcumstances. 

SBA has no objection to the bill and fs only concerned that there 
~a requirement that those businesses that received economic 
disaster assistance loans for TRIS repay those loans. 
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CPSC defers to the Administration and Congress on the overall 
merits of this legislation, although it supported the bill in the 
96th Congress because it believed the bill provided a reasonahle 
opportunity for judicial resolution of whether reasonable claims 
for indemnification exist. CPSC, in its May 5, 1981, letter to the 
Senate Judiciary Committee on s. 823 points out that enactment 
could serve at least two safety-related purposes, if amended 
accordingly: 

(1) Those holrling TRIS products could be required to give the 
goods to the Government, thus ensuring their destruction. 

(2) Indemnification legislation could bar payments to firms that 
allowed the goods to be sold to consumers after sufficient 
knowledge was available on TRIS' hazards, thereby givinq a 
public policy notice that the Government does not reimburse 
firms that choose to take any chance with health and safety. 

PRESIDENT'S EARLIER COMMENTS 

On October 4, 1977, President Reagan's radio commentary on TRIS 
(Tab A) noted that, at that time, he believed that: 

"Compared to tobacco or alcohol, both of which can be sold, 
the threat to health from TRIS is minimal. And remember TRIS 
isn't something the industry dreamed up with profit in minrl. 
It was a government idea and a panic decision of the kind 
we're getting altogether too faniliar wit~ these days. 

The . Consumer Product Safety Commission, so sure the fire risk 
was immediate, asked no questions about TRIS except was it a 
flame retardant. Now comes the cancer possibility and again, 
emergency action is ordered -- clear the shelves; stop 
production. But what about the original emergency? The fire 
hazard? They haven't found a substitute fire retardant. In 
other words, we're back where we were in the first place, with 
the kind of sleepwear we'd always had. Except that hundreds 
of millions of dollars ($200 million was the estimate used) 
have been lost for which the government accepts no 
responsibility." 

OPTIONS 

Option 1: Support S. 823/H.R. 4011 without amendment 

This accepts the view that the actions of CPSC in both requiring 
the use of a flame retardant in sleeowear and the subsequent 
banning of the substance selected by this industry to meet the 
standard are inconsistent actions of the government and that a 
reimbursement action should be established. Specifically, it 
assumes that CPSC should have been more vigilant and prompt in 
studying the health risks associated with TRIS before industry 
began using it. Federal requlatory actions prompting the use of 
chemicals for public safety purposes must also take into account 
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the other types of risks associated with chemicals used to meet one 
standard; failure to do so could result tn future indemnification 
questions. 

Basic liability would be assumed inasmuch. as the court only needs 
to consider criteria relating to the reasonableness of the 
claimants' actions in determining the validity of a claim and 
amount of losses sustained; the bill provides no factor which would 
bar an award or reduce the amount of an award by the amount of 
losses incurred as a result of adverse publicity prior to the 1977 
ban. 

This option presents the easiest ~ethod for industry 
indemnification. Claims Court's review would be primarily concerned 
with calculating the amount of indemnification -- adjusting the 
amount based on its consideration of the Ngood faith" compliance of 
the claimant -- rather than with the question of whether any 
claimant should be totally denied recovery because of its own 
action or inaction when the TRIS dangers were discovered. It is 
also the most costly option for this same reason. 

Option 2. Sup~ort S. 823/H.R. 4011 if amended to include criteria 
upon which a c aim should be denied. 

This accepts the view that government actions on the ban are 
subject to legitimate question {i.e., failure to analyze the health 
risks of TRIS at the outset of its use) and that businesses that 
acted in "good faith" should not suffer losses as a result of 
regulatory action. It also reco9nizes the equal responsibiliti es 
of industry to be vigilant about both the safety and health risks 
associated with chemicals used to meet a single regulatory 
standard. Like Option 1, ft does not require proof of negligence 
or arbitrary conduct on the part of the Government, but rather 
assumes the existence of Government liability for most of the 
claims. 

Amendment A: Bar recovery to nf1rms that are found to have 
knowingly acted without sufficient regard for the public's health 
and safety interests" (per CPSC). The court would be required to 
rule ·~ on evidence presented by both the firm and the Government 
{presumably, the Justice Department in coordination with CPSC) that 
(l) the claimant did or did not continue to market TRIS products 
for consumer use upon receiving notice through industry 
publications or CPSC information disseminated to the industry of 
indications that TRIS may be a hazardous substance under the 
Federal Hazardous Substances Act, or (2) the claimant did not seek 
to export TRIS-treated products after the April 8, 1977, ban on 
domestic sales, which did not bar exports. Unlike Option 1, this 
amendment establishes a policy that the government will not 
indemnify firms that choose to pursue conduct which, though legal, 
jeopardizes consumer health and safety. 
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Amendment B: Deny recovery for those goods voluntarily withdrawn 
from from the market as a result of adverse publicity prior to the 
ban. This amendment adopts the view that the Government should not 
beresponsible for damages caused by adverse publicity, only those 
that flowed from the 1977 ban. This alternative amendment may 
substantially reduce costs but will be viewed as punitive measure 
against those who voluntarily withdrew their goods from the 
marketplace in advance of the ban. 

This option, because the amendments by which recovery could be 
denied create significant issues for each claim, will require more 
extensive and complex litigation than Option 1 and will further 
burden Justice Department resources as a result. like Option 1, it 
creates a precedent for future government liability as a result of 
regulatory actions taken under a particular statute that may have a 
"spill-over" effect in involving standards in other statutes. If 
the claimant, however, is not barred from recovery by either of the 
two criteria, then the court, as in Option 1, need only "consider" 
some. but not all, factors relevant to the daMages sustained by the 
industry. 

Option 3: Oppose S. 823/H.R. 4..Q.!.!• 

This option continues the policy that the government should not be 
liable for the consequences of its regulatory actions each time new 
information arises that shows a product used to meet regulatory 
standards is hazardous. Producers anrl retailers have a basic 
responsibility for insuring the safety of the consumer goods they 
market, and, as part of this responsibility, industry and business 
cannot excuse the continued marketing of dangerous products in 
advance of a government ban when it was widely known that TRIS may 
be hazardous. 

This option also maintains that there should be no confusion on the 
nature of the regulatory activities involved: TRIS was the 
chemical chosen hy industry, not mandated by the Government, to 
meet a general performance standard. Therefore, the Government 
should not encourage industry, as S. 823 would, to rely upon 
government compensation when it fails to meet its responsibility to 
market clothing that is safe to wear. 

This option avoids further litigation and unknown future added 
costs to the government in paying the TRIS claims. 



DECISION 

It Option 1: Support S. 823/H.R. 4011 without amendment. 

Option 2: Supports. 823IH.R. 4011 ff amended to include 
criteria upon which a claim could he denied: 

A. /I Bar recovery if claimant continued to market 
TRIS-treated products, or export them, when ft 
should have reasonably known of their 
dangerousness. 
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B. It Limit indemnification for only those 9oods still 
on the market at the time of the domestic ban or 
destined for export, but not yet exported. 

It Option 3: Oppose S. 823IH.R. 4011. 

CC: 
Official File LRD/ESGG Branch 
DO Records 
DO Chron 
Dep. Director 
LRD Chron 
Rm. 7220 
Mr. White 
Dr. Anderson 

LRD/RECarlstrom/pjw 11/13/81 
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REAGAN COM?-'ZNTS ON TRIS . 

RONALD P,!!AGAN : A few 
victims of a middle of the 
left tlhem bole.ills- t.he bag. 
wheat. 

years ago the fa=mers of America 
game rule change by gove::-nment 
).nd the bag was !illed with un-

They had been told by the Department o! Agriculture to 
plant fence row to fence row, to raise all the wheat they could . 
and sell it on the world ~ket, which meant, in reality, sell it 
to the Russians. With the wheat harvest in, the governr.ient under 
pressure frcm the hierarchy of organized labor, stopped the sale. 
The financial hardship was monUI.lental • 

. ... 
There is another case. This time not involvi."lg !u:ne.rs 

but could ?:Lean bankrupcty for some members of the business comm­
unity. This one involves the self-appointed protectors of t..~e 
consumer who ride in like vigilantes to ban the sale of anything 
they even suspect might encanger consumer health and safety. 

Some time ago, the Consumer Product Safety Commission 
decided the possibility of small children accidentally setting 
their sleep wee on fire was a risk so deadly that immediate action 
had to be taken. The action involved a chemical flal!'le retardant 
called TRIS. The Commission vi=tually compelled the makers of 
children's sleepwear to im?regnate the fa.bric with TRIS. There's 
no way to estimate the cost as concerned parer.ts replaced t.~eir 
children's clothing er the even greater loss to merchants whose 
shelves· were filled with merchandise that had been made before the 
TRIS order. But patient puents went along if it added to the 
safety of their chilc!ren. So, pretty soon all the tots -were pro­
tecte~ against accidental illcineration. 

The textile ind~st:-y =~ the merchZ!..nts accepted in good 
!ait.h the government's assurance that TRIS was the answer. But 
~ow, that same government has discovered TR!S might cause cancer 
in the children wearing the sleepwear. The ban is.iil:mediate. No 
TRIS-treated sleepwear or clothing c.?.n be mace or sold. 

What haooens now to wholesalers wit.h warehouses filled 
w~th ~salable merchandise? Then there are the retail merchants 
with t.he saJ:1e probl~ . Do t.~ey return the merchanc.ise, putting 

~ -- · 

~ 

.... 
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all -=.be burden on wholesaler e.nd manufacturer? Ane of course, m~ 
ce.n only empty the dresser d:-awers anc! start buying again. 

We're talking a.bout a $200 million loss which must be 
borne by someone. If business can weather this economic jolt, 
the $200 million would eventually have to be recovered in the 
price paie by the consumer. Of course, if the threat is real, 
no price is too high to protect our children. But the cancer risk 
in TRIS is extremely small. This is another sacch~rine case. 
There's no record of anyone concacting cancer. No death to report 
a.nG science says the supposed risk is estimated at a possible foc.r 
in ten thousand. Compared to tobacco or alcohol, ~oth of which can 
be sold, the threat to health from TRIS is mir.imal. And remu.ber 
TRIS isn't SOll\ething the inc.ustry dreamed up wit.r. profit in mine.. 
It was a government idea and a panic decision of the . kind we're 
getting altogether too familiar with these days. 

The Consumer Protection Commission, so sure the f~re 
risk was immediate, asked no questions about TRIS except was it a 
fire retardant. Now comes the cancer possibility and again, e.r.ic~gency 
actior. is ordered--clear the shelves: stop production. But what 
a.bou~ the orginal emergency? The· fire hazard? They haven't found 
a substitute fire retardant. In other words, we're back where we 
were in the first place, with the kind of sleepwear we'd always 
bad. ::.Xce~t that hundreds of millions of dollars have been lost for 
which goverr.ment accepts no responsibility. 

This is Ronald Reagan. Thanks for listening . 
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TRIS CHRONOLOGY 

. 
March 1976 

The Environmental Defense Fund (EDF), petitioned the Commission 
to require cautionary labeling for wearing apparel containing 
the chemical flame-retardant TRIS. 

February 4, 1977 

The Commission obtained preliminary test data from the National 
Cancer Institute establishing TRIS as an animal carcenogen in two 
species and at multiple sites. 

February 8, 1977 

EDF petitioned the Commission to ban the sale of. wearing ap­
parel containing TRIS. 

April 8, 1977 

CPSC published FR notice which interpreted certain TRIS­
treated children's wearing apparel to be banned hazardous 
substances under the FHSA and subject to repurchase under 
Section 15 of the Act. 

April 20, 1977 

American Apparel Manufacturers Association (AAMA) filed 
an action against the Commission in the U.S. District Court 
for the District of Columbia seeking an order that would 
ban TRIS-treated fabric, fiber and yarn already used in 
children's wearing apparel. A ban defined in this manner 
would extend the repurchase requirements of the FHSA to 
these manufacturers as well. 

April 25, 1977 

Area Offices were directed by C&E to initiate inspections 
at assigned garment manufacturers to assure repurchase 
and a stop sale. 

April 28, 1977 

U.S. District Court for the District of Columbia ruled on 
AAMA suits that the Commission acted arbitrarily and 
capriciously in limiting the April 8 ban. The Court enjoined 
the Commission from enforcing FHSA repurchase, unless it 
expanded the scope of the ban. 
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May 4, 1977 

Area Offices were directed by C&E to inspect retail outlets 
to stop the sale of TRIS goods to the consumer approx. 20% 
of the stores visited were found to be selling TRIS-treated 
products. 

May through September 1977 

During this period the Commission successfully obtained 
in the Federal Courts, Temporary Restraining Orders, Pre­
liminary Injunctions, or Consent Injunctions against the 
following retailers found selling TRIS-treated sleepwear 
in violation of the FHSA: 

F.W. Woolworth Co. 
Ayr-Way Stores, Inc. 
R.H. Macey & Co., Inc. 
Zayre Corp. 

May 5, 1977 

Allied Stores Corp. 
Laments Apparel Inc. 
Federated Dept. Stores, Inc. 
E.B. Mott & Co., Inc. 

CPSC published FR notice to expand the scope of the banning 
interpretation to include TRIS-treated fabric, yarn, fiber, 
and chemical. 

May 23, 1977 

Judge Chapman, U.S. District Court for South Carolina entered 
a preliminary injunction in an action filed by Springs Mills. 
Injunction restrained the Commission from applying or 
enforcing its TRIS regulations against TRIS-treated fabrics, 
yarns or fibers manufactured by Spring Mills. 

June 1, 1977 

CPSC published FR reissuing under its own authority the 
expanded interpretation that TRIS-treated fabric, yarn, 
fiber and chemical are also banned hazardous substances. 

June 23, 1977 

Judge Chapman set aside the TRIS regulations and enjoined 
the Commission from enforcing them. 

August 11, 1977 

U.S. Court of Appeals for the Fourtil Circuit denied the 
Commission's motion for a stay of Judge Chapman's order; how­
ever the decision indicated that the Commission could bring 
individual enforcement actions. 



Page 3 

September 13, 1977 

CPSC received copy of 8/17/77 order of final judgement in 
the Springs Mill case. CPSC restrained from enforcing or 
applying TRIS regulations, unless CPSC adopts valid regula­
tions or obtains a final judgment from this or any other 
district court declaring such fabrics, yarns, etc. to be 
banned hazardous substances. 

December 6, 1977 

CPSC withdrew the TRIS interpretations or regulations and 
published an enforcement policy statement. "CPSC believes 
the items in question are banned hazardous substances and 
the Commission intends to file individual enforcement actions 
to prevent sale and require repurchase." 

January 18, 1978 

CPSC obtained a warrant of seizure to seize TRIS goods 
being sold by Troxler Hoisery Co., Inc. Troxler promptly 
filed a motion to quash. (U.S. District Court for the 
Middle District of North Carolina, Greensboro Division) 

February 1, 1978 

CPSC filed request for declaratory judgment and injunctive 
relief against 6 manufacturers of children's sleepwear 
fabric to order repurchase. (CPSC vs. Burlington) 

April 11, 1978 

C&E notified garment manufacturers of the Commission's 
TRIS decision and requested repurchase. 

May 3, 1978 

Area Offices were requested by C&E to confirm reports that 
TRIS goods were being exported. Such action was confirmed. 

June 14, 1978 

CPSC published its TRIS export policy following reconsidera­
tion of the issue on May 5, 1978. Policy: CPSC has authority 
to prohibit and will take enforcement action to stop the export. 

June 14-15, 1978 

Hearings on TRIS indemnification bill. CPSC supported 
indemnification if the bill contained specified criteria 
for payment. 
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June 16, 1978 

A special order was issued to approximately 100 firms requesting 
information concerning their current inventories of TRIS­
treated products. A total of 9,113,199 garments and 958,804 
yards of fabric were reported. Firms must report to the 
Commission their plans for disposition prior to such action. 

July 17, 1978 

Commission settled Springs Mill case (filed May 23, 1977) 
and dismissed the Burlington Case (filed Feb. 1, 1978). 
Settlement/dismissal left the Commission "free to protect 
consumers by filing individual enforcement actiqns which 
would seek to enjoin the retail sale of TRIS goods". 

August 9, 1978 

C&E directed Area Offices to check retail outlets for the 
presence of TRIS goods and to visit selected manufacturers 
under special order to confirm reported information. No 
TRIS goods were being offered for sale. 

October 30, 1978 

Court of Appeals upheld the Troxler Seizure. 

November 8, 1978 

Carter withheld approval of the indemnification bill. 

January 9, 1979 

Firms known to be holding inventories of TRIS goods as 
reported under the special order were advised of the EPA 
recommended methods of disposing of the goods. 

February 27, 1979 

A special order was issued to 3 distributors known to be 
holding inventories of TRIS-treated products. Firms must 
report to the Commission their plans for disposition prior 
to such action. 

February 1979 

Staff agreed to allow TRIS-treated ~cods to be cut into 
industrial wiping cloths. 
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SeoteP.1ber · 26, 1980 

TRIS Surveillance Program was initiated to determine the 
status of TRIS inventories still being held at 43 garment 
manufacturers. As of January 31, 1981, 24 inspections 
were conducted. One firm exported the goods without reporting 
disposition to the Commission and one firm had destroyed 
the goods without reporting. The remaining 22 firms still 
had the reported inventory. · 

January 31, 1981 

Staff continues to monitor disposition of TRIS goods as 
firms decide to dispose of the goods. To date we have 
and/or a.re monitoring disposition of 4.6 million garments 
and 535 thousand yards of fabric. For the most part these 
goods are being cut into industrial wiping cloths by 8 
firms. Remaining goods (held by 40 manufacturers) to 
be disposed of include: 

Approx. 4.4 million garments 
940 thousand yards of fabric 




