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Tab C - CPSC and Justice letters



U.S. CONSUMER PRCOUCT SAFETY COMMISSICN
WASHINGTON, O.C. 20207

Honorable Max Baucus

Ranking Minority

Subcommittee on Separation of Powers
Committee on the Judiciary

U.S. Senate

Washington, D.C., 20510

Deaxr Senator Baucus:

This letter is in response to your request for the
comments of the Consumer Product Safety Commission on S.
823, a bill

To provide for the payment of losses incurred as
a result of the ban on the use of the chemical
TRIS in apparel, fabric, yarn, or fiber, and for
other purposes.

For more than five years the Consumer Product Safaty
Commission, the industry, consumers, scientists, the Con-
gress, the couxrts, the press, and even the world comrunicy
have been involved with TRIS-treated children's sleepwear.
In these comments we cannot adequately summarize all of the
facts that have developed and the issues that have arisen
during that time. Nevertheless, we will provide some
background information that we hope will be helpful to this
Committee's consideration of S. 823.

Between 1971 and 1976, the children's sleepwear industry
reated some of its sleepwear garments and fabric with 2
chemical flame retardant called TRIS (2, 3-dibromopropyl
phosphate to meet federal flammability performance standaxzcs.
Different types of firms within the industry played differenc
roles in this TRIS treatment. Chemical firms manufactured
the TRIS and sold it to converters and to manufacturers of
fiber, yarn, and fabric. No indusStry-wide description can
pinpoint the stage of the process at which TRIS was added--
it differed among the various manufacturing chains. One
generalization, however, is worth noting. When the sleep-
wear manufacturers (the cutters and sewers of thz pajamas)
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bought fabric from the mills and other processing firms,

they did not necessarily know whether it was treated with 3
TRIS. They would have known that it met the federal government's
performance requirements for the flammability of children's
sleepwear. Most retailers similarly would not necessarily

have known what method had been used to assure that the

fabric met the flammability requirements.

A period of growing concern about possible health risks
presented by TRIS was focused in February 1977 when the
National Cancer Institute published preliminary results of
its rat and mouse TRIS feeding studies. These results
showed that TRIS caused cancer in both species. In that
same month, the Environmental Defense Fund petitioned the
Commission to ban TRIS-treated children's sleepweaxr. After
carefully evaluating the NCI cancer-data and developing its
own scientific data on how much TRIS children could ingest
or absorb, the Commission concluded that TRIS-treated children's
sleepwear put children at risk of developing cancer.

Based on early scientific risk data, the industry had
voluntarily stopped treating children's sleepwear with TRIS
sometime during 1976. Therefore, the Ccmmission's enforce-
ment actions against the sleepwear and fabric, beginning in
1977, primarily affected the goods that were on the shelves
of retail stores and were otherwise ''caught" in the channels
of distribution. Since the CPSC was stopping the continued
retail sale of the TRIS goods, the industry as a whole was
forced to absorb economic losses from the goods that were
already manufactured but were now illegal to sell. The
fabric mills, the sleepwear manufacturers, other segments of
the industry, various trade associacions, the federal govern-
ment, and a consumer group have struggled in the courts and
before congressional committees to rasolve the issue of how
the losses should and would be allocated.

The Commission's enforcement activities continue to
this day because some of the goods caught in the pipeline in
1977 remain in storage and could appear in retail stores.

In June 1978 the Commission issued mandatory orders to all
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the firms it believed were holding TRIS goods. The orders
required firms to report the amount of TRIS-treated garments
and fabric they possessed and to notify the Commission prior
to any future disposition of their inventory. All the firms
responded to the order, and 76 reported inventories that
totalled approximately nine million TRIS-treated garments
and almost one million yards of TRIS-treated fabric.

Since the fall of 1979, the Commission staff has monitored

the storage of these TRIS inventories and the destruction of
more than 40 percent of the nine million garments. About
3.9 million garments and thousands of yards of fabric have
been cut into industrial wiping rags or have otherwise been
destroyed. An additional 1.4 million garments and 387,000
yards of TRIS-treated fabric are waiting to be cut into
industrial rags. Nevertheless, almost five million garments
and almost all of the yard goods identified in 1978 remain
in storage.

Unfortunately, the CPSC staff has found that a number
of garments have recently been offered for sale to consumers
in different parts of the country. One reason for this
continuing pressure on the retail market is that the economic
loss allocation issue remains open. Firms are apparently
reluctant to destroy or otherwise dispose of TRIS goods as
long as indemmification legislation might result in payments
to the firms that still hold them. :

Government indemmification of private parties always
involves a difficult balancing of factors. Budget constraints
and the possible setting of unwarranted precedents are among
the factors that must be weighed. Since TRIS indemnification
is primarily an economic and policy issue, we defer to the
Administration's and the Congress' judgzment on the overall
merits. However, the CPSC's expertise is safety and we must
point out that the enactment of indemmification legislation
could serve at least two safety-relatad purposes:

1. If some or all of the private parties now
holding TRIS goods are indemnified, they can be explicitly
required to give the goods to the government for destruction
or to destroy them under government supervision. Tais would
effectively assure that those TRIS goods will never be sold
to consumers.
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2. Some industry parties have held TRIS goods
over the years or have destroyed them because thev tould not
take the chance of letting them reach consumers. We beliave
that other industry parties handling TRIS goods have acted
in less responsible ways. Therefore, any indemnification
legislation should bar payments to firms that are found to
have knowingly acted without sufficient regard for the public's
health and safety interests. This would send business the
message that the govermment does not reimburse firms that
choose to take any chances with health and safety.

The Commission appreciates this opportunity to submit
comments on this legislation. We would be happy to cooperate
with the Congress in providing any additional facts zbout the
TRIS situation or in exploring further the issues raised by -
indemnification.

Sincerely,

< T 0

Stuart M. Statler
Acting Chairman

cc: Hon. John P. East, Chairman
Subcommittee on Separation of Powers

David Stockman, Director
Qffice of Management and Budget

Hon. Strom Thurmond




R U.S. Department of Justice
By R OfTice of Legislative Affairs
B

Office of the Assistant Attorney General Washington. D.C. 20530

AUG 18 1981

Honorable David A. Stockman
Director

Office of Management and Budget
wWashington, D. C. 20503

Dear Mr. Stockman:

This 1is in response to your request for the views of the -
Department of Justice on S. 823, a bill "To provide for the pay-
ment of losses incurred as a result of the ban on the chemical
tris in apparel, fabric, yarn or fiber and for other purposes."”
This legislation passed the Senate on June 22, 1981.

In the early 1970's, the Department of Commerce and later the
Consumer Product Safety Commission, 1/ issued standards of flamma-
bility for children's sleepwear. As a result of these standards,
manufacturers of children's sleepwear developed technology to
"pad-on" chemical flame retardents to sleepwear. One of the most
widely used chemical flame retardents was Tris (2,-3 dibromopropyl)
phosphate, commonly known as Tris.

In 1976, the Consumer Products Safety Commission initiated a
study to ascertain whether claims that Tris was a potential
carcinogenic substance were Jjustified. Significant' review and
testing took place. As a result of the study, on April 7, 1977,
the Commission issued a determination that children's ®sleepwear
containing Tris was a "banned hazardous substance" under section
2g(1)(A) of the Federal Hazardous Substance Act, 15 U.S.C. 1261(g)
(1974) (the "act") ({42 F.R. 18850 - 18852 (197Y)}. <This action
triggered the repurchase obligations under the act, 15 U.S.C.
1274, which requires retail establishments to provide refunds to
consumers who returned goods containing Tris and for manufacturers
to provide refunds to retail establishments which returned the
goods, in turn, to them. The manufacturers possessed no recourse
under the Act, and thus bore the loss.

”

1/ Under the Consumer Product Safety Act, 15 U.S.C. 2051 et seq.
(1972), the regulatory functions of the Secretary of Commerce
under the Flammable Fabrics Act, 15 U.Ss.C. 1591 et seqg., were
transferred to the Consumer Product Safety Commission.




S. 823 attempts to remedy the financial burdens which result-
ed from those who used the chemical Tris in order to comply with
the flame-retardent standards 1issued by the Consumer Product
Safety Commission. The legislation evolves from the belief that
“he actions of the Consumer Product Safety Commission in both
requiring a flame retardent material in children's sleepwear and
the subsequent banning of the substance selected by industry to
meet this standard are inconsistent actions of the Government and
that a reimbursement mechanism should be established.

To effectuate a reimbursement, S. 823 grants jurisdiction to
the United States Court of Claims to hear, determine, and render
judgment on claims submitted by producers, manufacturers, distrib-
utors, converters or retailers of material, which became children's
sleepwear, containing Tris. The Court of Claims will be permitted
to award judgments to each claimant. Congress will not retain
final authority over the number and amounts of judgments. S. 823
requires that the issue of the Government's liability be ascer-
tained separately for each claimant. Section (b)(l) of the bill
sets forth a series of factors to be considered by the Court of
Claims in determining liability.

As to the question whether the Administration should support
this 1legislation, the Department is aware that a significant
burden has befallen manufacturers of children's sleepwear who
turned to the chemical Tris to comply with the regulations of the
Consumer Product Safety Commission. Losses were brought about in
some fashion by efforts to comply with Government regulations.
This is particularly true in those firms who made a significant
effort to make and sell a safe product. The Department is unable
to say that a compensation plan available to such parties is
without merit. We do not believe it would be inappropriate for
those who undertook a significant effort to comply with Government
regulations and market a product in a responsible and reasonable
manner to be compensated for their losses in these circumstances.
In passing legislation such as the Federal Hazardous Substance
act, Congress, at least implicitly, allocated where the risk of
the repurchase obligation would fall. Congress, by passing
legislation such as S. 823, would be readjusting this burden.

The Department, therefore, has no objection to the establish-
ment of a compensation plan. Whether the mechanism proposed by
S. 823 is appropriate involves determinations such as whether a
raximum cost of such a_plan can be ascertained, whether the neces-
sary funds are available, and whether resources will be made




available to the court system, this Department, and the Executive
Branch in general, to process and defend such suits. These are
determinations- more within the responsibility of the Department of
the Treasury and the Office of Management and Budget,

Sincerely,
SIGNED

Robert A. McConnell
Assistant Attorney General
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CARROLL A. CAMPBELL, JR. COMMITTEE ON APPROPRIATIONS

. 4TH DisTRICT, SOUTH CAROLIMA
SUBCOMMITTELS:

WASHINGTON OFFICE: AL COMMERCE, JUSTICE, AND STATE, THE
. x JUDICIARY AND RELATED AGENCIES
Room 408 - A
Garvon House OFFict BuILDING S TREASURY, POSTAL SERVICE,
202-225-6030 GENERAL GOVERNMENT

DISTRICT OFFICES:

Congress of the Tnited gtmeg | AT s

Lo -
7.0, Box 10183, Frnomu. Srarom THousge of Representatives
P‘:*::“‘; Sashington, B.E. 20515
e oo 9304 Septembg@ 18, 1981°"]

Honorable David Stockman
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Dave:

I appreciate the consideration and attention of you and your
staff to my letter of July 14, concerning the Tris legislation
(H.R. 4011, s. 823).

My concern now is that it is fairly late into the year, and I
would very much like to convince the House Judiciary Committee
to move on this legislation during this session. As indicated
in my previous letter, however, we have virtually no chance of
doing that unless we have an indication that the Carter Adminis-
tration's position of several years ago does not reflect this
Administration's thinking.

Dave, as I have explained, what we are trying to do with the Tris
legislation is give the parties, which were injured by the govern-
ment, a chance for redress. I know that you, having voted for
similar legislation in the 95th Congress, understand the situation
and, based on the enclosed radio transcript from 1977, I believe
the President understands it as well.

I know that you are deeply involved in identifying necessary addi-
tional budget cuts, and I look forward to working with you in that
effort. The Tris bill, however, does not mandate government resti-
tution, but simply gives the injured parties a chance to be heard
in the courts. I believe they deserve that opportunity.

I understand that you do have Justice Department input now, and I
hope that OMB will be able to formulate a position on this legis-
lation in the near future. I hope, moreover, that that position
will be favorable. :

With warm regards,

QY

Carroll A. Campbell, Jr.
Member of Congress

CACgr/nm
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STROM THURMOND, 4. €., CHAIRMAN

' C.HARLES McC. MATHIAS, JR., MD. JOSEPH R. BIDEN, Jn,, DEL.

PAUL LAXALT. NEV. EDWARD M. KENNEDY, MASS.

ORRIN G. HATCH., UTAH ROBERT C. BYRD. W. VA,

ROBERT DOLE. KANS. HOWARD M. METZENBAUM, OHIO

ALAN K. SIMPSON, WYO. DENNIS n:co:c’w(l.vl_\rmz. . ,y .

JOHN EAST. N.C. : PATRICK J. LEAHY, VT, T c { b %{a{ ,% {
CHARLES E. GRASSLEY. 10WA MAX BAUCUS. MONT. f "[% eSS enaie
JEREMIAH DENTON. ALA. MOWELL HEFLIN. ALA.

ARLEN SPECTER. PA. ) COMMITTEE ON THE JUDICIARY

Vinron DEVANE Lipg, Cuirr COunsEL

QUENTIN CROMMELIN, JR., STAFF DIRECTOR i - , WASHINGTON, D.C. 20510
S J - A Hj’ |
July 21, 1981

The Honorable David A. Stockman

Director, Office of Management
and Budget

Executive Office Building

Washington, D.C. 20503

Dear Mr. Stockman:

As you know, the Senate Judiciary Committee unanimously approved
and the Senate passed without objection S. 823, a bill to pro-
vide indemnification for manufacturers who suffered losses as a
result of two conflicting government regulations involving the
use of the flame-retardant treatment, Tris. I urge you to sup-
port this legislation, as you did in 1978 when it passed the
House.

There are three important factors that must be pointed out in
regard to this bill. First, it will not set a precedent because
of the unique circumstances of the case. The Consumer Product
Safety Commission in 1977 banned products containing Tris, claiming
that Tris might be a cancer-causing substance. Several years
earlier, the Commission promulgated a flammability standard for
children's sleepwear with the full knowledge that the regulation
would require the use of chemicals which never before had textile
and apparel uses. It is this unique conflict between two regula-
tions promulgated by the same agency that sets the Tris case apart
from other circumstances in which industries have sought or might
seek government indemnification. For this reason, the Tris case
is not precedent-setting.

Second, the bill gives the Court of Claims jurisdiction to hear
claims brought before it by manufacturers who suffered losses as

a result of the ban. The legislation provides a series of criteria
which a manufacturer must meet in order to be eligible for indemni-
fication by the Court. Thus, it is clear that it is not the

intent of this legislation to provide an automatic bail-out for
losses.

Third, this bill can serve as notice to the bureaucracy that its
mistakes can cause serious and needless harm to industry and con-
sumers. S. 823 clearly sends a message to the bureaucracy that
such grievous errors will not be tolerated.
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Let me assure you that this bill is the result of extensive
hearings before both Houses of Congress in which testimony was
taken from all interested parties. This bill has passed the
Senate three times and the House once. It has had careful and
thoughtful consideration and seriously deserves your support
and the signature of the President.

Would you please let me have your thoughts on this most important
legislation at an early date.

Sincerely, !

Strom Thurmond
Chairman

ST:jkm




CARROLL, A. CAMPBELL, JR.
- 4TH DisTRICT, SOUTH CAROLINA

WASHINGTON OFFICE:

Roowm 408

Carevon House OfFrFiceE BuiLDING
202-225-6030 -

DISTRICT OFFICES:

14 1¢1¢

COMMITTEE ON APPROPRIATIONS

SUBCOMMITTELS:

COMMERCE, JUSTICE, AND STATE, THE
JUDICIARY AND RELATED AGENCIES

TREASURY, POSTAL SERVICE,
GENERAL GOVERNMENT

Congress of the United Stateg , ="

Grcermice, Savm: Carocinn, 19603 Touse of Representatives
803-232-1141 Was’binmm‘b B‘t. ) 20515

P.O. Box 1330
SPARTANBURG, SOUTH CAROLINA 29304 t b
803-882-6422

July 14, 1981

Honorable David Stockman
Director

Office of Management and Budget
Washington, D.C. 20503

Dear Dave:

Following up on our conversation Friday, I want to reiterate
my deep concern about the substance and political implica-
tions of your decision to oppose the Tris legislation (H.R.
4011, Ss. 823).

As to the merits of the decision, the Tris dilemma is a
classic case of government over-regulation of the type that
President Reagan campaigned against. As a matter of back-
ground, the Commerce Department in 1971 required a stringent
flammability standard for children's sleepwear, ignoring the
grave concerns voiced by the textile/apparel industry about
the possibility of unknown toxic effects of chemicals which
would be required to meet these standards. To stay in busi-
ness and in compliance with the law, manufacturers began to
use fabrics treated with Tris, which I understand was the
only flame retardant then available to effectively treat these
fabrics. Fabrics produced and used were subjected to and
passed the tests then known and required.

In the spring of 1976, when questions were raised about possible
carcinogenic effects of unwashed Tris-treated garments and a
warning label was proposed, the industry began phasing out the
use of Tris. On April 8, 1977, however, the Consumer Product
Safety Commission went far beyond the original labeling request
by banning entirely the sale of sleepwear treated with Tris,

and requiring the repurchase of all unsold or unwashed children's
garments made from Tris-treated fabric.

H.R. 4011/S. 823 would simply give those companies which were
caught in this bureaucratic whipsaw a chance to have their day
in court. It simply confers jurisdiction on the Court of
Claims to hear claims by those who unavoidably incurred losses
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because of the Tris ban. As a matter of fact, the bill con-
tains specific guidelines -- such as available alternatives,
known health hazards, reasonable testing, good faith efforts
to comply with existing Federal flammability standards, com-
pliance with the Tris ban and others -- which the court shall
consider in determining the validity of any claim under this
Act. And, it is only actual losses, not lost profits, which
are recoverable. Further, the bill requires proof of proper
disposal of Tris-treated goods before any payment can be made
under the Act, thus eliminating the possibility that Tris-
treated garments might find their way into the marketplace.

I believe the bill represents simple equity.

Aside from the merits, Dave, I am disturbed about the timing

of the decision. As we discussed, a matter of days before the
Tris decision was made public, the textile industry was rocked
by Chief Textile Trade Negotiator Peter Murphy's plans to go

to Geneva and present an unacceptably weak U.S. position on
renewal of the Multifiber Arrangement. The MFA is, of course,
the major international textile trade instrument and it is an
issue that is guaranteed to unite the entire textile and apparel
industries and their unions. You will remember from your days
in Congress the clout the industry can muster; on trade matters,
fully half the House and half the Senate can be expected to line
up behind them. Further, many of the Southern Democrat "Boll
Weevils" have heavy concentrations of textile and textile-re-
lated industries in their districts. Any perceived anti-textile
action by the Administration could have repercussions on the
whole Reagan economic plan. While I believe we have defused the
MFA situation, the Tris decision, coming at this time, really
amounted to adding insult to injury for the industry.

Finally, I would like to point out that neither Strom Thurmond,
major Senate sponsor, nor myself, as the lead House sponsor of
the Tris bill, were consulted or even informed of the OMB deci-
sion. Instead, we heard about it from the trade press. Even
after my discussion with you, no one out of Annelise Anderson's
office has attempted to contact me to discuss the matter.

The Tris legislation was approved by the 95th Congress, only to
be pocket-vetoed by then President Carter because it was sup-
posedly "precedent setting," the same rationale I understand
Mrs. Anderson is using now. 1In fact, the bill is not precedent-
setting. The Tris situation is unique: several years after
forcing chemical treatment (which at that time meant Tris) on
sleepwear manufacturers in spite of the industry's documented
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warnings of unknown health hazards, the same Federal govern-
ment then required the manufacturers to recall these garments
and pay for millions of dollars worth of goods which they
were forced by Federal regulation to treat chemically in the
first place.

During the last Congress and again this year, the Senate unani-
mously passed the Tris bill. Our only chance for action in

the Democratic House and in the Democratic House Judiciary
Committee, however, is with Administration backing.

I respectfully ask you to reconsider your position on H.R.
4011/s. 823.

With warm regards,

W/

Carroll A. Campbell, Jr.
Member of Congress

CACJr/nm
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FOR IMMEDIATE RELEASE : NOVEMBER 8, 1978

Office of the White House Press Secretary
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THE WHITE HOUSE
MEMORANDUM OF DISAPPROVAL

I am withholding my approval of S. 1503, a bill which would
authorize Government indemnification, upon a judgment by the
U.S. Court of Claims, of businesses which sustained losses as
a result of the ban on the use of the chemical Tris in children's
sleepwear.

In 1971 and 1974 the Government established strict fabric
flammability standards on children's sleepwear to protect children
against burns. To meet these flammability standards, the clothing
industry treated fabric by using substantial quantities of the
flame-retardant chemical Tris. In 1975, information became
available that Tris was a carcinogenic risk to humans. Some
{irms stopped using Tris after this test information became
available, but other firms did not.

On April 8, 1977, the Consumer Product Safety Commission
ruled that children's sleepwear containing Tris was banned as
a "hazardous substance" under the Federal Hazardous Substances
Act. This led to the removal of Tris-~-treated children's sleep-
wear from the marketplace. Both the imposition of flammability
standards and the subsequent ban on Tris-treated fabrics have
caused expenditures and losses by industry.

The imposition of strict flammability standards to protect
the Nation's children was fully justified. After it was dis-
covered that Tris was hazardous to health, the removal of
Tris-treated sleepwear from the marketplace, again to protect
the Nation's children, was also fully justified.




S. 1503 would establish an unprecedented and unwise use
of taxpayer's funds to indemnify private companies for losses
incurred as a result of compliance with a federal standard.
The Government could be placed in the position in the future
of having to pay industry each time new information arises which
shows that a product used to meet regulatory standards is
hazardous. This would be wrong. Producers and retailers have
a basic responsibility for insuring the safety of the consumer
goods they market.

If this bill became law the potential would exist for com-
pensation of firms who marketed Tris-treated material after
they knew, or should have known, that such products constituted
a hazard to the health of children. Extensive, costly, and
time-consuming litigation would be required to determine, in
each instance, the liability involved and the loss attributable
to the ban action in April 1977, without regard to profits the
claimants may have earned on Tris-treated garments in earlier
years.

While it is most regrettable that losses have resulted
from the regulatory actions taken to protect the safety and
health of the Nation's children, no basis exists to require
a potential Federal expenditure of millions of dollars when
the actions of the Government were fully justified. Accordingly,
I am compelled to withhold my approval from this bill. '

JIMMY CARTER

o+ & #







MEMORANDUM

poLIGY DEVELOPHENT
THE xZII:fTiOUS]‘?SZ MAR 12 P U i1
March 12, 1982
TO: Ed Harper
FROM: Ken Duberstein ﬁ;;—é?-
SUBJECT: TRIS Indemnification Legislation

S. 823 passed the Senate June 18, 1982. The bill, as
you know, was passed without an Administration position.
Senator Thurmond, Chairman of Judiciary, seems to be the
main player in pushing this legislation. For several
reasons, he feels strongly about it. So, on the Senate
side, to state an Administration position counter to the
bill would upset some folks.

Currently, the legislation is stalled in the House Judiciary
Committee (Administrative Law and Government Regulation
Subcommittee). It has not moved, thanks to Chairman George
Danielson (D-CA). However, Danielson plans to accept a
judgeship and is therefore suffering from "lame duckitis."

For all practical purposes then, this subcommittee will

soon have a new chairman (probably Mike Synar (D-OK) who

is more liberal and certainly more aggressive than Danielson).
Carroll Campbell (R-SC), Thurmond's counterpart on the

House side, has indicated his willingness to at least
consider reasonable amendments which I believe Synar would

do also.

cc: Pam Turner
B. Oglesby
Sherrie Cooksey
John Scruggs



THE WHITE HOUSE

WASHINGTON

March 3, 1982

MEMORANDUM FOR KEN DUBERSTEIN
FROM: EDWIN L. HARI%
SUBJECT: TRIS Indemnification Legislation (S. A—23/H.R.Lkﬂa>

Attached is a packet describing the need for the
Administration to arrive at a position on this legislation. A
key element in that decision is your assessment of action in
the House and Senate if we make it clear that we oppose the
bill.

There is a profound precedent involved in this legislation -
should the government indemnify an industry for the
unanticipated consequences of its efforts to comply with a
prior governmental ruling?

My personal inclination is that industries and people make
mistakes all the time, very often in response to laws or rules
established by the government. I don't feel the federal
government ought to indemnify me or anyone else for making a
mistake unless it can be proved that the government forced me
against my better judgment into a specific mistake.



















automobiles. The Environmental Defense Fund testified that the Tris in children’s
sleepwear represented less than 50 percent of the Tris used in this country. If this is
8o, why was the CPSC order limited solely to children's sleepwear? Why was one
industry singled out?

The CPSC ban also made a distinction between washed garments and unwashed
garments. The thrust of the rationale was that three or more washings would
remove the carcinogenic properties from the clothing. However, there is a serious
scientific dispute as to whether or not washings remove the cancer-causing proper-
ties from the clothing. Suffice it to say, this distinction was a highly questionable
one and it confused consumers and retailers alike.

Last, the ban imposed a repurchase order on the manufacturer of the garments
containing the Tris. There are five industries involved in the apparel manufacturing
process. These consist of: (1) The chemical company; (2) the fiber company; (3) the
fabric manufacturer; (4) the garment manufacturer; and (5) the retailer. The CPSC
ban was applied so that the entire financial loss would fall solely on the garment
manufacturer—one level of this industry. Ironically, the Tris was already in the
fabric before the garment manufacturer received it to cut and sew and ship it to the
retailers. They didn’'t make the chemical. They didn’t make the fabric. They didn’t
retail it. Yet, they were made totally responsible under the terms of the ban.

QOver 70 percent of the manufacturers in the apparel industry are small business-
men. The percentage of profits are generally low in the apparel industry as a whole.
Once it became evident that the burden of the ban was to fall solely on one level,
serious problems developed. These small manufacturers, already drastically under-
capitalized, saw their normal sources of credit dry up. The lack of business confi-
dence seriously curtailed their ability to borrow money from banks or their suppli-
ers. Product liability insurance also became increasingly difficult to obtain or main-
tain. While some Small Business Administration loans were made available, the
equity required in terms of personal assets was a serious dew rrent to applications. |
know of at least three individual small manufacturers who were forced to close
their businesses as a result of this ban.

Again, | want to emphasize that I view indemnification, in the context of hazard-
ous products, as a drastic and unusual remedy. But 1 do strongly urge the members
of this Subcommittee to give serious consideration to some form of a remedy for the
small apparel manufacturers, who have been unfairly singled out in this situation.
They acted in good faith to comply with anti-flammability standards. In a sense,
they were caught in a crossfire between two competing regulatory aims. Serious
consideration should be given to allowing these small manufacturers an opportunity
mo to the court of Claims and recover their actual losses resulting from the Tris

I .appreciate this opportunity to share my views with the Subcommittee on this
issue and welcome any questions you may have.

Mr. CoHEN. Mr. Chairman, the Consumer Product Safety Com-
mission ban on the Tris treated children’s garments from the
American marketplace was a decision I think that reflected a very
valid public health concern on thc part of both Government offi-
cials and consumer advocates, and with a very real possibility that
Tris-treated goods cause cancer, I think these products were right-
fully banned.

But while this was a legitimate regulatory action in a general

sense, the Commission’s overall conduct in the Tris affair can only
be portrayed as clumsy and inept. The initial terms of the Tris ban
were both illogical and unfair, in my opinion.
. It was structured so that almost the entire brunt of the repur-
chase costs were borne by the garment manufacturers. Despite
subsequent judicial and administrative attempts to redefine the
repurchase responsibilties later on, the apparel manufacturers
have still been saddled with an inordinate share of the responsibili-
ty and loss.

I will pass over the comment by the Washington Post in my
prepared remarks, but they had an appropriate editorial entitled,
“The Tris Mess.” :

3434 0 =792


































































