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Reply to Washington Post editorial on tuition tax credits,

/27/82

The Post editorial against President Reagan's tuition tax
credit bill grossly distorts the facts. Because the bill "does
not provide for enforcement by the IRS," the Post contludes, the

bill constitutes "an endorsement of segregated private schools,”

what the editorial never mentions is that the President's

bill does provide for enforcement by the Justice Department; The

bill gives the Attorney General every tool he needs to bring suit
against a racially discriminatory school so that it cannot

benefit from the credits.

The editorial also never mentions the IRS enforcement role
that is contained in the President's bill. Only if children

attend tax-exempt private schools can parents benefit from

tuition tax credits.

President Reagan has clearly stated his policy that no
racially discriminatory school shall receive tax-exempt status.

The Post may dislike the President's view that this policy
should be implemented by Congressional statute rather than by IRS
fiat, but that is a separate issue now pending before the Supreme

Court in the Bob Jones case,

I1f the Supreme Court decides against Bob Jones University,
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that will mean the IRS has full authority under existing law to
deny tax-exempt status to discriminatory schools., 1If the Supreme
Court decides in favor of Bob Jones University, the President
will press Congress to enact appropriate legislation to ensure

continuing enforcement,

The simple fact, in any event, is that racially
discriminatory schools will reap no benefits from the President's
bill. That is why longtime opponents of racial discrimination
such as the United States Catholic Conference have firmly |

endorsed President Reagan's bill.

The Post's distortion of President Reagan's bill should not
be allowed to distract from the pressing issue of educational
justice today for both whites and minorities -- whether parents
who lack great wealth will enjoy any measure of choice over the
schools their children attend. Tuition tax credits will give
many parents a real choice for the first time. A dose of
competition will harm neither our public schools nor our
Constitution. Let's not have this important debate derailed by

overblown editorials that ignore basic facts.
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MEMORANDUM

THE WHITE HOUSE
WASHINGTON

August 30, 1982

FOR: EDWIN L. HARPER
FROM: MICHAEL M. U N

SUBJECT: Post Editorial (8/27) on Tuition Tax Credits

Last Friday, the Post weighed in with a Jeremiad against our
tuition tax credit bill, suggesting among other things that those
who support it are racists. Even by Post standards, it is
clearly beyond the pale, and our supporters are mightily annoyed.
various groups in our coalition have written or will write strong
rebuttals.

I attach for your consideration a draft reply to the Post
suitable for submission by the Administration. As a possible
signatory, I would suggest Ed Meese or Ted Bell. As a way of
"showing the flag" to the troops, one could even make a case for
the President's signing a modified version of the draft. When
was the last time a sitting President sent a letter to the
editor? The drama of the event would ensure, I think, maximum
attention. What do you think?






Reply to Washington Post editorial on tuition tax credits,

8/27/82

The Post editorial against President Reagan's tuition tax
credit bill grossly distorts the facts. Because the hill "does
not provide for enforcement by the IRS,"™ the Post concludes, the

bill constitutes "an endorsement of segregated private schools.”

What the editorial never mentions is that the President's

bill does provide for enforcement by the Justice Department. The

bill gives the Attorney General every tool he needs to bring suit
against a racially discriminatory school so that it cannot

benefit from the credits.

The editorial also never mentions the IRS enforcement role
that is contained in the President's bill. oOnly if children

attend tax-exempt private schools can parents benefit from

tuition tax credits.

President Reagan has clearly stated his policy that no
racially discriminatory school shall receive tax-exempt status.

The Post may dislike the President's view that this policy
should be implemented by Congressional statute rather than by IRS
fiat, but that is a separate issue now pending before the Supreme

Court in the Bob Jones case.

If the Supreme Court decides against Bob Jones University,



that will mean the IRS has full authority under existing law to
deny tax-exempt status to discriminatory schools. 1If the Supreme
Court decides in favor of Bob Jones University, the President
will press Congress to enact appropriate legislation to ensure

continuing enforcement.

The simple fact, in any event, is that racially
discriminatory schools will reap no benefits from the President's
bill. That is why longtime opponents of racial discrimination
such as the United States Catholic Conference have firmly

endorsed President Reagan's bill.

The Post's distortion of President Reagan's bill should not
be allowed to distract from the pressing issue of educational
justice today for both whites and minorities -- whether parents
who lack great wealth will enjoy any measure of choice over the
schools their children attend. Tuition tax credits will give
many parents a real choice for the first time. A dose of
competition will harm neither our public schools nor our
Constitution., Let's not have this important debate derailed by

overblown editorials that ignore basic facts.
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,HE REAGAN admmlstratlon g tuition tax
credit bill is in trouble. The problem is this: the

: administration has sent up a bill that provides tui-
- tion tax credits of up to $500 for parents who send -
 their children to private schools. (Yes, that’s a tax_

credzt not a deduction—an extremely generous way
. to.encourage private schools and one which, in the

. £ase:of religious schools, we think clearly violates

“«the First Amendment ban on government support
* of..religion.) But the administration bill does not
provide for enforcement by the Internal Revenue
Service, the government agency directly involved, of
the ban on credits for tuition to schools that dis-
criminate on the basis of race.

That has troubled some senators who strongly‘
" back tuition tax credits, such as Sens. Bill Bradley
* (D-N.J.) and Daniel Patrick Moynihan (D-N.Y.).
. Sen. Bradley has proposed an amendment, which
. seems to have majority support on the Finance
. Committee, to give the IRS enforcement authority.
» But Bob Baldwin, a lobbyist representing several
. groups on the religious right, opposes this as a

“killer amendment,” and says Christian school

. groups “are not going to give the IRS or any other

government bureaucracy an iron boot that allows

~ them to tramp over schools and parents.”

The “iron boot” he is talking about is the author-

| ity the IRS had by virtue of congressional legisla-

tion and a regulation passed in the Nixon adminis-
tration denying tax exemptions for Jim Crow
schools. That was settled policy, widely accepted
across the nation, until Jan. 8 of this year, when
President Reagan, acting at the behest of support-

., T uztzon T ax Credzts in T rouble

ers of mstltutlons such as Bob Jones University, re-

.scinded the regulation. After the. furor (which al-

most anyone but the administration officials re-
sponsible might have predicted) did in fact break
out, the president publicly regretted his action and

asked Congress to overturn it. -

.There is, of course, no good reason why the gov-

ernment, through' tax exemptions or tax credits,
should subsidize segregated schools. If some groups

on the religious right prefer no tuition tax credits at’

all to a tuition tax credit proposal that does not aid
segregated schools, that tells us just about every-
thing we need to know about their priorities: they

care more.about promoting segregation than about

helpmg private schools generally. Such motives

stand In’ vivid contrast to those, for example, of

many members of the Catholic hierarchy, who have
worked hard to make sure that their schools do not
serve as all-white havens for parents who wish to
avoid school integration.

The Reagan administration now has to choose

which it wants more: a tuition tax credit bill or an en- -
dorsement of segregated private schools. A bill with--

out an IRS enforcement provision is certain to be de-
feated in Congress; a bill with such a provision has
some chance of passage. Does the administration
genuinely support the tuition tax credit idea? Or has
it just embraced this proposal to win political points
with two disparate groups—Catholics and others who
run integrated private schools and those who want to
promote racial segregation—whose interests are sud-
denly in conflict? We shall see when the administra-

" tion responds to Sen. Bradley’s amendment.







DRAFT

The Post's editorial last Friday against the President's
tuition tax credit bill was irresponsible. 1Its charge that the
President's bill would allow credits to go to racially
discriminatory schools was utterly false and was based on a
distortion of the facts., This false accusation must be put to
rest so that Congress and the American people can proceed to

consider the real issue at stake in tuition tax credits.

The Post concludes that the President's bill constitutes "an
endorsement of segregated private schools" because the bill "does

not provide for enforcement by the IRS." What the Post never

mentions, however, is that the bill contains explicit, strong,
and unequivocal prohibitions against racial discrimination; that
it specifically confers enforcement authority on the Department
of Justice, the agency generally charged with enforcing
anti-discrimination laws; and that it provides the Attorney
General with all the tools he needs to enforce the
non-discrimination requirements, including civil and criminal
penalties. Surely these provisions, which are modeled after
numerous civil rights laws, deserve analysis in any editorial
that seeks to condemn the President's bill as an attempt to

benefit segregated schools,

These provisions have in fact been analyzed closely by a

variety of Protestant, Catholic, Jewish, and non-sectarian groups



which have been staunch opponents of racial discrimination for
many years. These groups have not only endorsed the bill, but
have applauded its anti-discrimination provisions. 1In short,
those with sincere concerns about racial discrimination are fully

satisfied by the President's bill,

But these same groups also have a legitimate concern that
government regulation not become an excessive intrusion and
burden upon racially fair-minded schools. People understandably
want to protect against regulation., such as those proposed by
the IRS in 1978 and retracted under massive protest, which would
have imposed presumptions of guilt and quota requirements on many

private schools totally innocent of racial discrimination.

Senator Bradley's proposed amendment would establish
intrusive and unfettered IRS regulation of schools, with no
safeguards against abuse. They go well beyond what is needed to
police against discrimination, and could open the way to severe
administrative burdens on schools that have never been unfair
toward racial minorities. The President's bill achieves a
balance, ensuring that discriminatory schools do not benefit, and
that fair-minded schools do not suffer. Those who oppose the
whole idea of tuition tax credits know that to move the
discrimination provisions away from this balance will ensure

defeat for the bill,.

The Post's editorial conceals the facts that readers need in



order to judge for themselves whether the President's bill is a
balanced approach., The distortion of facts also obscures the
issue that our citizens and representatives most need to address

in the tuition tax credit debate,.

That issue concerns the continued vitality, diversity, and
pluralism of our educational system. It concerns meaningful
choice for parents between public education and the many forms of
private education that are available. Parents have a fundamental
right to send their children to schools that reflect their own
moral values and educational preferences. The rising costs of
education, however, are threatening to put this freedom of
choice beyond the reach of many low- and middle-income families
who cannot afford the "double burden" of paying private school
tuitions and State and local taxes that support the public school
system. The issue is whether freedom of choice in education is
going to exist only for the wealthy or whether that freedom will

be preserved and extended to low- and middle-income families.

The President's bill will help preserve educational freedom
and will provide the greatest benefit to those who need it most --
low- and middle-income families. The President will support a
proposal by Senators Packwood and Moynihan to make credits
"refundable" so that even the poorest families who do not pay
taxes will be benefited by the legislation. Middle- and
low-income families are the largest users of private schools. 1In

1979 fully 54 percent of the students in private schools came



from families with incomes below $25,000.

It is sad that opponents of tuition tax credits have
cynically chosen to manipulate the issue of racial discrimination

in their efforts to scuttle this bill,

Minorities will be among the chief beneficiaries of the
President's bill. Minority parents want a choice between public
and private schools., Fully 19 percent of the students in
Catholic schools are members of a racial minority. Recent
studies show that in many urban areas 70-80 percent of parochial
school children are members of racial minorities. One-third of

the families with children in these schools are Protestant.

There are already hundreds of thousands of minority families
making heroic sacrifices so that their children can attend
private schools. The President's bill will help these families
and bring a real choice to many more who presently do not have
it. The bill will greatly enrich and expand the educational
opportunities of minorities., That is why economists Thomas
Sowell and E. G. West agree that tuition tax credits have "a

revolutionary potential for low-income groups."
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in any school program, activity, or benefit, durindfthe

e e -

taxable year for which a credit is claimed under this

section on account of that person's race, color, or

national or ethnic origin."

(b)(1) CREDIT TO BE REFUNDABLE.--Subsection (b) of section
6401 of such Code (relating to amounts treated as overpayments) is
amended--

(A) by striking out "and 43 (relating to earned
income credit)" and inserting in lieu thereof "43 (relating
to earned income credit), and 44F (relating to tuition tax
credit)", and

(B) by striking out “39, and 43" and inserting in
lieu thereof "39, 43, and 44fF".

(2) Paragranh (2) of section 55(b) of such Code (defining
reqular tax) is amended by striking out "and 43" znd insert-;
ing in lieu thereof", 43, and 44F".

(3) Subsection (c) of section 56 of such Code (defining
regular tax deduction) is amended by striking out "and 43"

and inserting in Tieu thereof "43, and 44F".

(c) SEPARABILITY.--If any provision of section 44F of the
Internal Revenue Code of 1954 (or any other provision of such Code
relating to such section), or the application thereof to any person

or circumstances, is held invalid, the remainder
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"(B) the taxbayer files a joint return
~ spouse under section 6013 for the taxable year.
"(e) DISALLOWANCE OF CREDITED EXPENSES AS
CREDIT OR DEDUCTION.--No deduction or credit shall be allowed under
and other section of this chapter for any educational expense to the
extent that such expense is taken into account (after the application
of subsection (b)) in determining the amount of the credit allowed
under subsection (a). The preceding sentence shall not apply to the
educational expenses of any taxpayer who, under regulations prescribed
by the Secretary, clects not to apply the provisions of this section
with respect to such expenscs for the taxable year."
"(f) Limitation on Examination of Religious Schools.
In determining whether a religious elementary or secondary school meets
the requirements of subsection (c)(5)(d) of this section, the Sceretary
shall have authority gglgly to:
"(1) ascertain whether the school is operated or contrglied
by a church or convention or association of churches, and, if not

| .
so operated or controlled, ascertain\rhcther the <chool has applied

for and been accorded recognition of exemption under section 501(a)

as an organization described in scction 501(c)(3); and

Lim "(2) require that the school submit a statemcnt, under

oath or affirmq&qul“qnd subject to penalties for perjury, that

e e =

no person has becen denied admission to the school or participation

P JRp——— - ——————




EXHIBIT "A"

"(f) Limitation on Examination of Religious Schools.
In order to determine whether a religious elementary or
secondary school is an 'ed;catiéﬁal institution' within the
meaning of Eﬁislségffgﬁu'the Secretary ‘shall have authority:

 501ely to:

.

"(1) ascertain whether the schoolvis_qperated

or controlled by a church or convention cr "2ssocia-

tion of churches, and, if not so operated or con-

-

‘trolled, ascertain whether the school has -<pplied
for and been accorded recognition of exemption
under section 501(z2) as an organization described

in section 501(ce)(3); and

"(2) require that the school submit a statement,
under oath or affirmation, and subject tu'pegéities
for perjury, that no person has been,danieé admission
to the school or participation in_any school prograé,
activity, or benefit, during the taxable year for

: N
which a credit is claimed under tﬁis sectidﬁ, solely

on account of that person'!s race, color, or national

or ethnic origin



EXHIBIT "A"

"(f) Limitation on Examination of Religious Schools.

gé‘l‘b&wswﬂ'ﬂé .

In whether a religious elementary or -
W2 & » of
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secondary school ie—eﬁ-LeéueaEée;ZL~iae£é€a%éeﬁ——wé€h&a—éhe
H.e Gectrom .
amaﬂtﬁErrdeh&s—sect&aﬁ, the Secretary shall have authority

solely to:

""(1) ascertain whether the school is operated
or controlled by a church or convention or associa-
tion of churches, and, if not so operated or con-
trolled, ascertain whether the school has applied
for and been accorded recognition of exemption
under section 501(a) as an 6rganization described

in section 501(c¢) (3); and

"(2) require that the school submit a statement,
under oath or affirmation, and subject to penalties
for perjury, that no person has been denied admission
to the school or participation in any school program,
activity, or benefit, during the taxable year for
which a credit is claimed under this section, solely
on account of that person's race, color, or national

or ethnic origin."



DRAFT IANGUAGE VERSION #1: BILI, BALL WITH MODIFICATIONS:
school not defined as religious
no clause regarding penalty for perjury
requirement regarding who certifies
express penalty for false certification
applicable to the signator

IN DETERMINING WHETHER AN ELEMENTARY OR SECONDARY SCHOOL MEETS THE
REQUIREMENTS OF THIS BILL, THE FOLLOWING WILL APPLY:

1..THE SCHOOL HAS APPLIED FCOR AND BEEN ACCORDED
RECOGNITION FOR EXEMPTION UNDER SECTION 501 (a)
AS AN ORGANIZATION DESCRIBED IN SECTION 501(c) (3); and

2. THE SCHOOL HAS SUBMITTED A STATEMENT UNDER QATH OR
AFFTRMATION THAT NO PERSON HAS BEEN DENIED ADMISSION
TO THE SCHOOL OR PARTICIPATION IN ANY SCHOOL PROGRAM,
ACTIVITY, OR BENEFIT DURING THE TAXABLE YEAR FOR WHICH
A CREDIT IS CLAIMED UNDER THIS SECTION CN ACCOUNT CF
THAT PERSON'S RACE, COLOR, OR NATIONAL ORIGIN.

3. CERTIFICATION UNDER THIS SECTION MUST BE EXECUTED BY THE
SENIOR ADMINISTRATIVE QFFICER OF THE INSTITUTICON

4. A FALSE STATEMENT SHALL SUBJECT AN INDIVIDUAL SIGNATOR
TO LIABILITY UNDER SECTION 1001, TITLE 18 USC



EFFECTIVE DATE AMENDMENT

The.amendments made by this act shall not become effective uﬁtii
the Attorney General certifies to the Secretary of the Treasury
that, pursuant to an'act of Congress or a final decision of the

. United States Supreme Court, the Internal Revenue Code of 1954
prohibits granting of tax exemption under Section 501(c) (3) to

private educational institutions <we# maintaining a racially

or mcheS
Rendiscriminatory policyfas to students.
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"(d) DEFINITIONS. For purposes of this section--
"(l1) ELIGIBLE EDUCATIONAL INSTITUTION. The term
'eligible educational institution' means an elementary or
secondary school as defined in section 198(a)(7) of the
Elementary and Secondary Education Act of 1965, as in effect
on January 1, 1983, which is a privately operated, not-for-
profit, day or residential school which
"(A) is exempt from taxation under section 501 (a)
as an organization described in section 501(c)(3), and
"(B) has not during the calendar year for which a
tax credit is claimed or the two immediately preceeding calendar
years been declared to be an ineligible institution in accordance
with subsection (d)(2).
"(2) INELIGIBLE EDUCATIONAL INSTITUTION, (A) an institution
is an ineligible institution if it has been declared, in an
action brought against the institution pursuant to this section,
to have pursued a racially discriminatory policy.
"(B)(i) An action brought pursuant to this section
may be brought, under rules established by the Secretary, in

the U.S. Tax Court, by the Commissioner.
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(ii) In any such action

"(a) the burden of persuasion that the institution is
ineligible shall remain with the plaintiff;

"(b) the decision of the Tax Court shall be subject to appeal to
the U.S. Court of Appeals for the circuit in which the institution
is located; and

"(c) the decision shall not become final until all parties
to the action shall have exhausted all appellate review.

"(C)(i) An organization pursues a racially discriminatory
policy if its policy is to refuse to administer without regard to race,
color, or national origin, its admission, scholarship, loan,
athletic, or other programs or activities.

"(ii)(a) A racially discriminatory policy includes neither
an admissions policy nor a program of religious training or
worship of an eligible educational institution that is limited
to or grants preferences or priorities to members of a par-
ticular religious organization or belief, provided that no
such policy, program, preference, or priority is based upon
race or upon a belief that requires discrimination on the
basis of race.

"(b) A racially discriminatory policy does not include
the employment practice of an institution, but nothing
in this Act shall add to or detract from existing authority
with respect to employment practices of eligible institutions
under Title VII of the Civil Rights Act of 1964 or other

Federal or State law.
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"(c) A racially discriminatory policy does not include
any policy respecting curriculum, program of instruction, or
the selection of library resources, textbooks, or other
printed or published instructional or reference material.

"(d) Notwithstanding anything in this section or in any
other provision of law, a racially discriminatory policy does
not include the failure of an organization to take account
of the race of any individual, to undertake any affirmative
action program, or to use any racial quota, goal, timetable,
or other device that takes account of the race of any individual,
or of the proportional racial composition of any group, as a
prerequisite or condition to eligibility under this section.

"(D) An institution is ineligible during the entire
calendar year in which a decision that the institution is an
ineligible institution becomes final and during the two

immediately succeeding calendar years.
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(i) An organization has a 'racially discriminatory
policy' if it uses race as a criterion in refusing to admit
students to the rights, privileges, programs, and activities
generally made available to the students by that organization,
Oor uses race as a criterion in the administration of its
educational policies, admissions policies, scholarship and
loan programs, athletic programs, or other programs. No
organization has a 'racia}ly discriminatory policy' if it
does not classify individuals according to race. Notwithstanding
anything in this section or in any other provision of law,
no organization shall be required to take account of the race
of any individual, or to undertake any affirmative action
program, or to use any racial quota, goal, timetable or
other device that takes account of the race of any individual
or of the proportional racial composition of any group, as a
prerequisite or conditicon to eligibility for contributions
that are deductible under this section.

"(ii) The term 'race' shall include color or national
or ethnic origin.

"(iii) The term 'racially discriminatory policy' includes
neither an admissions policy of a school, nor a program of
religious training or worship of a school, that is limited, or
grants preferences or priorities, to members of a particular
religious organization or belief: Provided, that no such policy,
program, preference, or priority is based upon race or upon

a belief that requires discrimination on the basis of race."

k k ok k k * * * *x *






(d) DEFINITIONS.
(1) ELIGIBLE EDUCATIONAL INSTITUTION.

(A) An institution is eligible if it:

(i) is exempt from taxation under 501l(a) as
an organization described in section 501(c) (3), and
(ii) has not during the calendar year for
which a tax credit is claimed or the two immediately preceding
calendar years been declared, in an action brought pursuant to
subsection (C) of this section, to have engaged in an '‘act of
racial discrimination'.
fas (B) (i) For purposes of this Act, an institution
Aengaged in an 'act of racial discrimination' if: (a) it has
refused to admit as a student an applicant on account of race;
(b) it has excluded a student, on account of race, from the
rights, privileges, programs, and activities generally made
available to students by that institution; or (c) it has dis-
criminated against a student, on account of race, in administering
its scholarship, loan, athletic or other programs.
(ii) The term 'race' shall include color or
national origin.,

(C) A person who has been discriminated against as
described in paragraph (B) (i) of this section may file suit
against an institution in the federal district court in the
district in which such institution is located, seeking declara-
tory judgment that such institution has engaged in an ‘act of
racial discrimination'. Such suit must be filed within one

Year of the act of racial discrimination alleged therein.



DRAFT LANGUAGE VERSION #2 (ALTERNATE A): PRIVATE CAUSE OF ACTION

No person may receive a tuition tax credit under this Act for
any taxable year, if during such taxable year, the school denied
any individual admission to or participation in any program or
activity of the school, on the basis of race, color, or national
origin. Any individual denied admission to or participation in
any program or activity of the school on the basis of race,
color, or national origin may file suit against the Commissioner
of Internal Revenue in federal district court in the district in
which the school is located to challenge the availability of tax
credits for tuition at such school. In any such action, the
school and any person receiving tax credits for tuition at such
school shall be given reasonable notice ard the right to
intervene in the action. The Commissioner's authority ba.
enforce this paragraph is limited to participatian in such

action, and compliance with the final judgment of the court.



DRAFT IANGUAGE VERSION#2: (ALTERNATE B): . PRIVATE CAUSE OF ACTION (softer)

No person may receive a tuition tax credit under this Act for
any taxable year if a Federal district court, in a suit filed
by an individual denied admission.to or participation'in any
progtam or activity of the school on the basis of race,
color, or national origin, finds that during such taxable
year the school denied such individual admission to of
participation in any program or activity of}the school 6n the
basis of race, color, or national oriéin. Any such action
shall be filed in the Federal district court in the district
in which the schoolAis located, against the'CommiSSioner of

- Internal Revenue. In any such éction, thé school and any
person réceiving tax credits for tuition at such school shall
pe given reasonable notice and the right to intervene in the

action.





