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DOCUMENT NO. 090842 PD

OFFICE OF POLICY DEVELOPMENT

STAFFING MEMORANDUM

DATE: 10/18/82 ACTION/CONCURRENCE/COMMENT DUE BY: FYI
SUBJECT: Bob Jones Tax Exemption/Racial Discrimination Case
ACTION FYI ACTION FY!

HARPER O d DRUG POLICY O O
PORTER O O TURNER O O
BARR 0 0 D.LEONARD 0O 0
BOGGS O O OFFICE OF POLICY INFORMATION
BRADLEY O O HOPKINS | O
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DENEND O O PROPERTY REVIEW BOARD [] O
FAIRBANKS O | OTHER
FERRARA O ‘[:], O O
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GARFINKEL 0 N 0 O
GUNN ad [ a O
B. LEONARD O | O O
Ll O a O a
MONTOYA 0 0 0 0
ROCK a a O 0
ROPER 0 0 0 0o
SMITH O O a O

< UHLMANN "™ 0 x O O
ADMINISTRATION 0 0 0 0

REMARKS:

See note on page 2.

Edwin L. Harper
Please return this tracking Assistant to the President
sheet with your response for Policy Development
: (x6515)
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MEMORANDUM FOR EDWIN ¥. HARPEA
: $
FROM: MICHAEL UHLMANN
SUBJECT: Bob Jbnes Tax Exemption/Racial Discrimination Case

(Reference 090842)

Steve Galebach reports the following observations from the
oral argument in this case before the Supreme Court on Tuesday,
October 12.

The briefs filed on our side were well-crafted, a good match
for the massively researched amicus brief filed against us by
William Coleman. Brad Reynolds and the attorneys for Bob Jones
and Goldsboro Schools made a strong legal argument that existing
tax law does not allow the IRS to impose its notions of federal
public policy to cut off tax exempt status for racially discrim-
inatory schools, 1If the Court looks seriously at the law of this
case, rather than just the politics, we should win.

The Washington Post coverage was more favorable to our posi-
tion than one might have expected. The Post reporter went out of
his way to acknowledge the reputation of Bob Jones's counsel,
William Ball, as a leading constitutional litigator who opposes
racial discrimination but who took this case out of concern for
the legal aspects and the religious liberty implications. The
reporter did not try to cast our side as apologists for racism.

Further, it was evident at the argument that the Justices
are sensitive to the dangerous implications of upholding IRS
power in this case. Justice 0'Connor asked Coleman if his logic
would not apply equally against churches that discriminate on the
basis of race. Coleman -had no real answer.

Justice Powell asked why other compelling federal policies
would not militate equally against tax exemption for certain
groups, such as those dealing with sex discrimination. Coleman
answered that race discrimination is a category apart, which is
true, but his argument provided little comfort to those who fear
that IRS and the courts could extend any broad concept of public
policy to encompass more than Jjust racial discrimination.
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Recommendation ;X%yyflm“

o

We should be ready with two basic alternative courses of
action, depending on which way the Bob Jones case is decided:

(¢]

If the Court decides in_favor of our position, we must be
ready with a statute such as the one we proposed in Jan-
uary; we could probably now improve on that wording in
light of our experience with the Tuition Tax Credit bill,
in designing an anti-discrimination provision acceptable
to a broad liberal-conservative spectrum,

If the Supreme Court decides against our_position, we
should be ready to take immediate action to quarantee
that the TRS not be able to apply its own public policy
notions to churches as well as schools, or to deviations
from other federal policies beyond anti-racial discrimi-
nation. There are two steps that could be very effec-
tive in this regard, and that could be pursued simul-
taneously:

-~ introducing a statute saying that tax exempt status
under 501(c)3 is barred only for schools that dis-
criminate on the basis of race; and

-— having the IRS publish a notice of proposed rule-
making, requesting opinions of interested parties on
what types of institutions should be barred from tax
exempt status by federal policy, and which federal
policies should be enforced to deny tax exempt
status. TIf the comments so warranted, the IRS could
then publish a final rule stating that only educa-
tional institutions are affected, and only the
federal policy against racial discrimination is so
compelling as to apply to bar tax exempt status,



December 22, 1982

FOR: BILL BARR

FROM: STEVE GALEBACH

I have had this lying around for a while without time to work
on it. How would you like to take a crack at it?

A related question is how we revise our tuition tax credit
legislation with regard to racial discrimination provisions, and
whether we introduce it at the start of the new Congress or wait
until after the Bob Jones decision comes out.
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FROM: MICHAEL UHLMANN
SUBJECT: Bob Jbnes Tax Exemption/Racial Discrimination Case
(Reference 090842)

Steve Galebach reports the following observations from the
oral argument in this case before the Supreme Court on Tuesday,
October 12.

The briefs filed on our side were well-crafted, a good match
for the massively researched amicus brief filed against us by
William Coleman. Brad Reynolds and the attorneys for Bob Jones
and Goldsboro Schools made a strong legal argument that existing
tax law does not allow the IRS to impose its notions of federal
public policy to cut off tax exempt status for racially discrim-
inatory schools, 1If the Court looks seriously at the law of this
case, rather than just the politics, we should win,

The Washington Post coverage was more favorable to our posi-
tion than one might have expected. The Post reporter went out of
his way to acknowledge the reputation of Bob Jones's counsel,
William Ball, as a leading constitutional litigator who opposes
racial discrimination but who took this case out of concern for
the legal aspects and the religious liberty implications. The
reporter did not try to cast our side as apologists for racism.

Further, it was evident at the argument that the Justices
are sensitive to the dangerous implications of upholding IRS
power in this case. Justice 0O'Connor asked Coleman if his logic
would not apply equally against churches that discriminate on the
basis of race. <Coleman had no real answer.

Justice pPowell asked why other compelling federal policies
would not militate equally against tax exemption for certain
groups, such as those dealing with sex discrimination. Coleman
answered that race discrimination is a category apart, which is
true, but his argument provided little comfort to those who fear
that IRS and the courts could extend any broad concept of public
policy to encompass more than just racial discrimination.



Recommendation ;va:iﬁ~

We should be ready with two bhasic alternative courses of
action, depending on which way the Bob Jones case is decided:

o

If the Court decides in_favor of our position, we must be
ready with a statute such as the one we proposed in Jan-
uary; we could probably now improve on that wording in
light of our experience with the Tuition Tax Credit bill,
in designing an anti-discrimination provision acceptable
to a broad liberal-conservative spectrum.

If the Supreme Court decides against our_position, we
should be ready to take immediate’ action to guarantee
that the TIRS not be able to apply its own public policy
notions to churches as well as schools, or to deviations
from other federal policies beyond anti-racial discrimi-
nation. There are two steps that could be very effec-
tive in this regard, and that could be pursued simul-
taneously:

-- introducing a statute saying that tax exempt status
under 501(c)3 is barred only for schools that dis-
criminate on the basis of race; and

-- having the IRS publish a notice of proposed rule-
making, requesting opinions of interested parties on
what types of institutions should be barred from tax
exempt status by federal policy, and which federal
policies should be enforced to deny tax exempt
status. TIf the comments so warranted, the IRS could
then publish a final rule stating that only educa-
tional institutions are affected, and only the
federal policy against racial discrimination is so
compelling as to apply to bar tax exempt status,






Stephen H. Galebach, Esq. - 2 -

(4) IRS administrative power and discretion must be
narrcwly circumscribed by clear definitions, prohibitions
and procedures, in order to minimize the potential for abuse
by this, the federal agency possessing the greatest arsenal
of procedural weapons and legal presumptions.

(5) No express denial of exemption must be directed at
any institution's particular religious beliefs, even those
beliefs which relate specifically to the question of race.
This had been a shortcoming of the Administration's prior
bill (S. 2024).

We most urgently ask that we be consulted carefully
prior to introduction of any bill on this subject which
bears the Administration's endorsement.

We also believe it imperative that no legislation be
permitted to rush thrcugh Congress on the tide of emotional
or media-induced reaction to a favorable Supreme Court
ruling. Here intervention with the Senate Finance Committee
members and staff appears critical.

Congratulations on the nuptials, and much happiness to

to you.
Vermy yours,
Philip J. Murren
Enc.

cc: Dr. Bob Jones, III
John C. Stophel, Esq.
Mr. Jack Clayton



A BILL

To amend the Internal Revenue Code of 1954 to prohibit the
granting of tax-exempt status to organizations maintaining
racially segregative schools.

Be it enacted by the Senate and House of Representatives
of the United States of America in Congress assembled,

SECTION 1. FINDINGS.
(a) The Congress finds that -

(1) It is the policy of the United States that
educational opportunity is to be available to all
persons without limitations based upon a person's
race, nationality or ethnic origin;

(2) Racially segregative institutions, as defined
- herein, should not enjoy tax-exempt status; the right
of persons to equality before the law is a civil right;

(3) The liberty of individuals and institutions to
observe and practice sincerely held religious beliefs is
also a civil right, and no non-tax-funded educational
institution which is religious in character and would
not exist except for its religious mission should be
denied tax-exempt status on the ground that any such
observance or practice does not conform to governmental
policy, it being contrary to the national tradition of
liberty of mind and spirit to permit government to pre-
scribe what shall be orthodox in matters of belief;

(4) The American constitutional principle of church-
state separation requires that government be barred, in
its taxing activities, from excessive entanglements with
religious educational institutions;

(5) While the denial of tax-exempt status to private,
non-tax-funded religious educational institutions can burden
or destroy them, tax exemption does not constitute a sub-
sidy to such institutions, nor does the tax exemption of
such institutions constitute "financial assistance' to them
within the meaning of such acts of Congress as title VI of
the Civil Rights Act of 1964 and title IX of the Education
Amendments of 1972.



"SEC. 2. DENIAL OF TAX EXEMPTION TO ORGANIZATIONS MAIN-
TAINING RACIALLY SEGREGATIVE SCHCOLS.

Section 501 of the Internal Revenue Code of 1954 (re-
lating to exemption from tax) is amended by redesignating
subsection (j) as subsection (k) and inserting a new sub-
section (j) reading as follows:

"(j) ORGANIZATIONS MAINTAINING RACTIALLY SEGREGATIVE
SCHOOLS. --

""(1) IN GENERAL. =-- An organization that normally
maintains a regular faculty and curriculum and
normally has a regularly enrolled body of students in
attendance at the place where its educational activities
are regularly carried on shall not be deemed to be
described in subsection (c¢)(3), and shall not be exempt
from tax under subsection (a), if such organization
maintains a racially segregative school.

'""(2) DEFINITION. -- For the purposes of this
subsection the term '""Racially segregative school"
means a school which maintains a policy (whether
written or as evidenced by a pattern of conduct)
whereby it intentionally and deliberately denies
admission to, expels, limits the availability of
its programs tg or provides for separate treatment
for, persons as students on the basis of their race,
color, or nationmal or ethnic origin. Such term shall
not be construed to preclude the limitation, by a
religious school, of admissions, or granting of pre-

ferences to students of the religious faith of that
school."

SEC. 3. DENIAL OF DEDUCTIONS FOR CONTRIBUTIONS TO ORGANIZATIONS
MAINTAINING RACIALLY SEGREGATIVE SCHOOLS.

(a) Section 170 of the Internal Revenue Code of 1954 (re-
lating to allowance of deductions for certain charitable, etc.,
contributions and gifts) is amended by adding at the end of
subsection (f) a new paragraph (7) reading as follows:

‘"(7) DENIAL OF DEDUCTIONS FOR CONTRIBUTIONS TO
ORGANIZATIONS MAINTAINING RACIALLY SEGREGATIVE SCHOOLS. -~--
No deduction shall be allowed under this section for any
contribution to or for the use of an organization described

in section 501(j)(l) which maintains a racially segregative
school as defined in section 501(j)(2)."

(b) Section 642 of such Code (relating to special rules
for credits and deductions) is amended by adding at the end of
subsection (c) a new paragraph (7) reading as follows:



""(7) DENIAL OF DEDUCTIONS FOR CONTRIBUTIONS TO
ORGANIZATIONS MAINTAINING RACIALLY SEGREGATIVE SCHOOLS.--
No deduction shall be allowed under this section for any
contribution to or for the use of an organization
described in section 501(j) (1) which maintains a racially
segregative school as defined in section 501(j)(2)."

(c) Section 2055 of such Code (relating to the allowance
of estate tax deductions for transfers for public, charitable,
and religious uses) is amended by adding at the end of subsec-
tion (e) a new paragraph (4) reading as follows:

"(4) No deduction shall be allowed under this section
for any transfer to or for the use of an organization
described in section 501 (j)(l) which maintains a racially
segregative school as defined in section 501(j) (2)."

(d) Section 2522 of such Code (relating to charitable and
similar gifts) is amended by adding at the end of subsection (c)
a new paragraph (3) reading as follows:

""(3) No deduction shall be allowed under this
section for any gift to or for the use of an organiza-
tion described in section 501(j) (1) which maintains a

racially segregative school as defined in section
501(j)(2)."

SEC. 4. DECLARATORY JUDGMENT PROCEDURE ESTABLISHED.

(a) IN GENERAL. -- Subchapter A of chapter 76 of the
Internal Revenue Code of 1954 (relating to civil actions by
the United States) is amended by redesignating section 7408

as 7409, and by inserting after section 7407 the following
'~ new section:

"SEC. 7408. ACTION TO REVOKE OR DENY TAX-EXEMPT
STATUS OF PRIVATE SCHOOL ON BASIS
OF RACIAL SEGREGATION.

""(a) GENERAL RULE. -- The Secretary may not --

"(1) revoke or change the qualification
or classification of a private school as an
organization described in section 501(c) (3)
which is exempt from taxation under section
501 (a),

"(2) deny, withhold approval of, the
initial qualification or classification of a
private school as such an organization, or

'""(3) condition acceptance or approval of
an application for qualification or classifica-
tion of a private school as such an organization,
or



"(4) revoke the advance assurance of
deductibility issued to a private school,

on the grounds that the school is racially segrega-
tive unless a court of the United States, in a civil
action for a declaratory judgment brought by the
Secretary in accordance with the provisions of this
section, has found that the school is intentionally
racially segregative.

"(b) PROCEDURE TO BE FOLLOWED BY THE SECRE-
TARY. --Whenever the Secretary has reason to believe
that a private school is racially segregative, the
Secretary shall file a civil action for a declaratory
judgment in the United States district court for the
district in which the private school is located.

"(c) NO ADVERSE ACTION UNTIL SCHOOL HAS
EXHAUSTED APPEALS. -- In the case of a private
school with respect to which a court has found
under subsection (a) that it is racially segre-
gative, the Secretary shall not take any action
with respect to the initial qualification or
continued qualification of the school as an
organization described in section 501(c)(3) which
is exempt from tax under section 501(a) or as an
organization described in section 170(c) (2) (B),
section 642, section 2055, or section 2522, until
the school has exhausted all appeals from the final
order of the district court in the declaratory judg-
ment action brought under this section.

'"(d) RETENTION OF JURISDICTION; REINSTATEMENT
OF STATUS. -- The district court before which an
action is brought under this section which resulted
in the denial of initial qualification or revocation
of qualification of a private school as an organiza-
tion described in section 501(c) (3) which is exempt
from tax under section 501(a), or as an organization
described in section 170(c)(2)(B), section 642,
section 2055, or section 2522, shall retain jurisdic-
tion of such case, and shall, upon a determination
that such school has not been racially segregative
for a period of not less than a full school year since
such denial or revocation became final, and shall issue
an order to such effect and vitiate such denial or
revocation. Such an order may be appealed by the
Secretary, but, unless vacated, be binding on the
Secretary with respect to such qualification.



"(e) AWARD OF COST AND FEES TO PREVAILING
SCHOOL. -- In any civil action brought under this
section, the prevailing party, unless the prevailing
party is the Secretary, may be awarded a judgment of
costs and attorney's fees in such action.

SEC. 5. EFFECTIVE DATE.

The amendments made by this Act shall apply to actions
of the Secretary of the Treasury taken with respect to the
initial qualification or continuing qualification of an organi-
zation as an organization described in section 501(c)(3) of the
Internal Revenue Code of 1954 which is exempt from taxation under
section 501(a) of such Code, or which is described in section
170(c) (2) (B), section 642, section 2055, or section 2522 of such
Code, after the date of enactment of this Act; Provided, however,
that no school, and no donors thereto, shall be accorded retro-
active recognition of tax-exempt status or deductibility of con-
tributions on the basis of this Act.
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" «(ii) was not given a bad conduct dis-
charge, or, {f an officer, did not resign for

the good of the service;”. .
(b) The amcndments made by this Act

shall apply with respect to terminations of
service on or after July 1, 1981, but only for
the purposcs of determining cligibility for
benefits for weeks of ynemployment begin-
ning after the date of the enactment of this
Act.

CHANGES IN EX157TING LAW PROPOSED TOo BE

N MaDE BY S. 2028 :
[Delete material in brackets; add material in
italics]

. TITLE 5—GOVERNMENT
ORGANIZATION AND EMPLOYEES .

L] L L * L]
Chapter 85--UNEMPLOYMENT
COMPENSATION
s - » . . .

Subchapter II—Ex-Servicemen
§ 8521. Definitions; Application.

(a) For the purposes of this subchapter—

(1) “Fcdcral scrvice” means active service,
including actlive duty for training purposes,

-in the armed forces which eithcer began
after January 31, 1955, or terminated after
October 27, 1958, if—

[(A) that service was continuous for 365
days or more, or was terminated earlier be-
cause of an actual service-incurred injury or
disability; and]

(A) that service was—-

(i) continuous for 730 days or more or was
terminated earlier because of an actual serv-
ice-incurred iiijury or disubility; or

fii) continuous for 365 days and was
either terminaled under section 1171 or 1173
of tille 10; and

(B) with respect to that service, the indi-
vidual—

() was discharged or rcleased under-hon-
orable conditions; :

fdi) did not resign or voluntarily leave
the service; and

fdii) was not released or discharged for
cause as defined by the Secretary of De-
fense;]

(i} was discharged or released under con-
ditions other than dishonorable; and

fii) was nol given a bad conduct dis-
charge, or if an officer, did not resign for the
good of the service;

By Mr. HELMS:

S. 2029. A bill to amend the Internal
Revenue Code of 1954 to prohibit the
granting of tax-cxempt status to pri-
vate schools with racially discriminato-
ry policies and to require the Secre-
tary of the Treasury to obtain a judi-
cial finding of racial discrimination
before terminating or denying tax-
exempt status to private schools on
the grounds of racial discrimination;
to the Committee on Finance.

PRIVATE SCHOOL NON-DISCRIMINATION AND DUE
.PROCESS ACT OF 19882

® Mr. HELMS. Mr. President, today I
offer legislation to help clear up the
confusion surrounding recent actions
regarding the tax-exempt status of pri-
v-*- ~eligious schools.

'h has been said and written
a his issue, and I perceive that
some in the media—and some outside
the media—are confused.

The President has sent a legislative.

proposal to Congress, and I under-

stand that my distinguished colleague -

CONGRESSIONAL RECORD — SENATE

ansas introduced that legisla-
{{&Tb}? request on bchalf of the ad-
ministration today. Furthermore, the
Senate Finance Committee has sched-
uled hearings on this matter for next
Monday, February 1.

Since today’s session of the Senate is
abbreviated due to the joint session to
celebrate the 100th anniversary of the
birth of President Franklin Roosecvelt,
I will not take the Senate’s time to dis-
cuss this bill now. But I will be making
further remarks on this bill at a later
time. ’

Mr. President, I ask unanimous con-
sent that my bill be printed in the
RECORD.

There being no objection, the bill
was ordered to be printed in the

RECORD, as follows:

S. 2029

Be it enacted by the Senale and House of
Representatives of the United Sluates of
America in Congress assembled,

’ SHORT TITLE

SecrioN 1. This Act may be cited as the
“Private School Non-Discrimnination and
Due Process Act of 1982".

FINDINGS: DECLARATION OF CONGRESSIONAL

POLICY

SEc. 2. (a) Congress finds that—

(1) private schools with a racially discrimi-
natory policy as to students should not be
granted tax-exempt status under section 501
of the Internal Revenue Code of 1954 and
contributions to such schools should not be
deductible under section 170 of such Code;

(2) it is the policy of the United States
that the granting of Federal tax excmptions
and deductions not cncourage racial dis-
crimination among citizens, especially with
regard to the opcration of private schools;

(3) during the 1970's, the Internal Reve-
nue Service exceeded its statutory authority
by issuing and enforcing revenue rulings
and procedures which denied tax-exempt
status to private schools meeting certain cri-
teria of racial discrimination and which
denied deductions for charitable contribu-
tions to such schools;

(4) such actions were not authorized by
section 501 or section 170 of the Internal
Revenue Code of 1954, their legislative his-
tories, or any other Act of Congress;

(5) the financial well-being of many pri-
vate schools depends on the assurance that
contributions to such schools are deductible
under the Internal Revenue Code, and any
action by the Internal Revenue Serviee af-
fecting the tax-exempt status of such
schools threatens their existence;

(6) the granting of exemptions from Fed-
eral taxation does not constitute a subsidy
or financial assistance to the beneficiaries
thereof, and Acts of Congress which place
conditions on the receipt of Federal grants,
such as title VI of the Civil Rights Act of
1964 and title IX of the Education Amend-
ments of 1972, do not apply to organizations
solely because they are tax-exempt;

(7) many private schools in the United
States are operated by religious organiza-
tions or associations and as such are entitled
to the free exercise of religion as guaran-
teed by the first amendment to the Consti-
tution; .

(8) the first amendment to the Constitu-
tion rcquires that Congress exercise utmost
care when legiglating in areas that may
touch on the free exercise of religion, and it
bars the Federal Government, in its taxing
activities, from excessive entanglements
with religious educational institutions;

.(9_) the liberty of individuals and institu-
tions to observe and practice sincerely held

January 28, 1982

religious beliefs is a civil right, and no cdu-
cational institution which is religious in
character and would not exist except for its
religlous mission should be denied tax.
exempt status on the ground that any such
observance or practice docs not conform to
governmental policy;

(10) the Secrctary of the Treasury should
be required to bring an action for declara-
tory judgment in the Federal courts to as-
cerlain whether a private school has a ra-
cially discriminatory policy as to students
prior to any action affecling the tax-execmpt
status of, or decductibility of contributions,
to such school,

(b) Thcerefore, Congress determines that—

(1) private schools with a racially discrimi-
natory policy as to students should not be
granted tax-exempt status undcer section 501
of the Internal Revenue Code of 1954 and
contributions to such schools should not be
deductible under section 170 of such Code,
and

(2) the Secretary of the Treasury should
be required to bring an action for declara-
tory judgment in the Federal courls to as-
certain whether a private school has a ra-
cially discriminatory policy as to students
prior to any action affecting the tax-excmpt
status of, or deductibility of « -ributions
to, such school.

DENIAL OF EXEMPTION FROM TAX TO PRIVATE
SCHOOLS WITH RACTIALLY DISCRIMINATORY
POLICIES

Skc. 3. Section 501 of the Internal Reve-
nue Code of 1954 (relating to exemption
from tax) is amended by redesignating sub-
section (j) as subsection (k) and inserting in
lieu thereof the following ncw subsection:

*(j) PRIVATE SCHOOLS WITH RACIALLY Dis-
CRIMINATORY POLICIES,.— :

“(1) IN GENERAL.—A private school that
normaliy maintains a regular faculty and
curriculum (other than an exclusively reli-
gious curriculum) and normally has a regu-
larly enrolled body of students’in attend-
ance at the place where its educational ac-
tivities are regularly carried on shall not be
deemed to be described in paragraph (3) of
subsection (¢), and shall not be exempt from
tax under subsection (a), if such school has
a racially discriminatory policy as to stu-
dents. N

“(2) DEeFINITIONS.—For purposes of this
subsection— ’

“(A) RACIALLY DISCRIMINATORY POLICY AS
TO STUDENTS.— A private school has a ‘racial-
ly discriminatory policy as to students’ df it
has been found, pursuant to the procedure
established by section 7408, intentionally to
deny admission to, expel, or provide sepa-
rate classifications for students on the basis
of race, color, or national origin. The term
‘racially discriminatory policy as to stu-
dents’ does not include an admissions policy
of a school which limits its students to, or
grants preferences or prioritics to, members
of a particular religious organization or
belief and does not include any policy, pro-
gram, or other activity of a school which is
limited to members of a particular religious
organization, or which is required by any
sincerely held religious belief. :

‘“(B) PRIVATE SCHOoOL.—The term ‘private
school’ means any privately operated school
which meets the requirements of State law
reIa.ting to compllsory school attendance
other than a school offering care or instruc-
tion for students solely below the first
grade, nursery schools, schools for the blind
or deaf, or schools operated solely for the
handicapped or emotionally disturbed.”.
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DENIAL OF DEDUCTION FOR CONTRIBUTION TO
PRIVATE SCHOOL WITH RACIALLY DISCRIMINA-
TORY POLICIES
Sec. 4. (a) Subsection (f) of section 170 of

the Internal Revenue Code of 1954 (relating
to allowance of deductions for certain chari-
table contributions and gifts) is amended by
adding at the end thereof the following new
paragraph:

(7) DENIAL OF DEDUCTION FOR CONTRIBU-
FION TO PRIVATE SCHOOL WITH RACIALLY DiS-
CRIMINATORY POLICIES.—No deduction shall
pe allowed under this section for any contri-
bution to or for the use of a private school
described in section 501¢§).".

(b) Subscction (c¢) of section 642 of such
Code (relating to special rules for credits
and deductions with respect to estates and
trusts) is amended by adding at the end
thereof the following new paragraph:

«(7) DENIAL OF DEDUCTION FOR CONTRIBU-
TION TO PRIVATE SCHOOL WITH RACIALLY DIS-
CRIMINATORY POLICIES.—NoO deduction shall
be allowed under this section for any contri-
bution to or for the use of private schiool de-
scribed in sectlon 501(J).”.

(c) Subsection (e) of section 2055 of such
Code (relating to the allowance of estate tax
deductions for transfers for public, charita-
ple, and religlous uses) is amended by

adding at the end thereof the following new .

paragraph

*(5) No deduction shall be allowcd under
this section for any transfer to or for the
use of a private school descrlbed in section
501(j).". }

(d),Subsecfion (¢) of section 2522 of such
Code (rclating to charitable and similar
gifts) is amended by adding at the end
thereof the following new paragraph:

*(3) No deduction shall be allowed under
this section for any gift to or for the use of
a private school described in section 501¢j)."”.

DECLARATORY JUDGMENT PROCEDURE
ESTABLISHED N

Skc. 5. () Subchapter A of chapter 76 of
the Internal Revenue Code of 1954 (relating
to civil actions by the United States) is
amended by redesignating section 7408 as
section 7409, and by inserting after section
7407 the following new section:

“SEC. 7408. ACTION TO REVOKE OR DENY
TAX-EXEMPT BTATUS OF PRI-
VATE SCHOOL ON BASIS OF
RACIAL DISCRIMINATION.

*(a) GENERAL RULE.—~With respect to a pri-
vate school (a5 defined in section 501())),
the Secretary may not—

“(1) revoke or change the exempt status
of a private school under section 501(a),

“(2) deny or withhold approval of an ap-
plication for exempt status under such sec-
tion by a private school,

“(3) condition acceptance or approval of
an application by a private school for
exempt status under such section,

“(4) revoke the advance assurance of
exempt status issued to a private school, or

*'(5) deny a deduction under section 170 as
to contributions made to a private school,
on the grounds that such school discrimi-
nates on the basis of race as to students
unless a court of the United States, in a civil
action for a declaratory judgment brought
by the Secretary in accordance with the
provisions of this section, has found that
such school has a racially discriminatory
policy as to students.

“(b) PROCEDURE TO BE FOLLOWED BY THE
SECRETAR ‘Whenever the Secretary has
rcason tc __lieve that a private school has a
racially discriminatory policy as to students,
the Sccretary shall flle a civil action for a
dgclaratory judgment in the United States
district court for the district in which the
private school is located.

*(¢) LIMITATIONS.—

’
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“(1) EVIDENTIARY STANDARD.—In an action
brought under subsection (b), the Scerctary
shall be required to prove, by clear and con-
vincing evidence, that the private school has
adopted a racially discriminatory policy as
to students (as defined in section 501(J)(2)).

*(2) No adverse action until school has ex-
hausted appeals.—

In the case of a private school with re-
spect to which a court has found under sub-
scction (a) that it has a racially discrimina-
tory policy as to students, the Secretary
shall not deny or revoke its exempt status
under section 501 or deny deductions for
contributions to such school under section
170 until such organization has cxhausted
all appeals from the final order of the dis-
trict court in the declaratory judgment
action brought under this section.

*(d) RETENTION OF JURISDICTION, REIN-
STATEMENT OF STaTUS.—The district court
before which an action is brought under
this section which results in the denial or
revocation of exempt status under scction
501 or the dcnial of a deduction under sec-
tion 170 shall retain jurisdiction of such
case, and shall, upon a determination that
such school—

“(1) has not had a racially discriminatory
poticy as to students for a period of not less
than a full academic year since such denial
or revocation became final, and

*(2) does not have a racially discriminato-
ry policy as to students, .
issue an order to such effect and vitiate
such dcnial or revocation. Such an order
may be appealed by the* Secretary, but
unless vacated, be binding on the Secretary
with respect to such qualification.

*(e) AWARD OF CoST AND FEES TO PREVAIL-
ING ScHooL.—In any civil action brought
under this section, the prevailing party,
unless the prevailing party is the Secretary,
may be dawarded a judgment of costs and at-
torney’s fees in such action.”

‘() SeEcTION TO APPLY ON ro SCHOOLS
WITH PUBLICLY ANWOUNCED ] cY OF NON-
DISCRIMINATION~Subsection shall not

apply with respect to any private school
unless that school has published, in such
manner as the Secretary may require, public
notice that it does not have a racially dis-
criminatory policy as to students.”

(b) The table of sections for such sub-
chapter is amended by striking out the last
item and inscrting in lieu thereof the fol-
lowing:

“Sec. 7408. Action to revoke or deny tax-
exempt status of private school on basis of
racial discrimination.

“‘Sec. 7409. Cross rcferences.”.

EFFECTIVE DATA

Sec. 6. The amendments made by this Act
shall apply to actions taken by the Secre-
tary after the date of enactment of this
Act.e

By Mr. BAUCUS:

S. 2031. A bill to provide for a 3-year
suspension of the duty on copper
scale; to the Committee on Finance.

SUSPENSION OF DUTY ON COPPER SCALE

e Mr. BAUCUS. Mr. President, within
the language of the U.S. Customs’
tariff item 911.10, pertaining to copper
waste and scrap, an anomaly has been
created which discriminates against
importers of copper Yod mill scale
from Canada. ’

~ It is my belief that public and con-
gressional policy did not intend for
this discrimination; quite conversely,
the suspension of duty on copper
waste imported from Canada is appro-
priate public policy because the
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United States is not seclf-sufficient in
the production of refined copper.
Nonetheless, however, the current
tariff language discriminates against
importers of copper scraps for domes-
tic end-use application: in particular,
companies which produce cuprous
oxide from the copper scrap item rod
mill scale. Currently, importers have
to pay a duty of 8 cents per pound of
contained copper on all scale imported
from Canada; however, a smelter or re-
finer of the same product would not
pay any duty. The existing policy dis-

criminates against imported applica-

tion for this raw matcrial and presents
an additional hardship on companies
which import this copper scrap =

For various reasons resting «
nicalities, it is not possible to
currently existing tariff schec
compensate for this anomaly.

Acting on the advice of the Depart-
ment of t1 reasury and the Customs
Service, thic inost viable method of as-
sisting American importers of copper
rod mill scale to sccure duty-free
status is to establish a new tariff item
number providing for the free entry of
this particularly described merchan-
dise. .

Mr. President, I ask unanimous con-
sent that this bill be printed in the
RECORD. '

There being no objection, the bill
was ordered to be printed in the
REcorp, as follows:

S. 2031

Be it enacled by the Senate and House of
Representatives of the United States of
America in Congress assembled, That sub-
part B of part 1 of the Appendix to the
Tariff Schedules of the United States (19
U.8.C. 1202) is amended by inserting in nu-
merical sequence the following new item:

“911.05  Coppes scale Free. No change.  On or after
(provided for in . the 3-yexr
flem 603.50, pan od
1, schedule Sr Finming

on the

_ date of the
enactment
of this
item.”

SEc. 2. The amendment made by the first
section of this Act shall apply with respect
to articles entered, or withdrawn from ware-
house for consumption, on or after the date
of the enactment of this Act.e@

By Mr. SASSER (for himself and
Mr. BAKER):

S. 2032. A bill to amend section
103(e)4) of title 23, United States
Code, to provide that amounts availa-
ble as a result of a withdrawal of ap-
proval of a portion of the Interstate
Highway System may be used to pro-
vide operating assistance for mass
transportation systems; to the Com-
mittee Environment and Public
Works.

URBAN MASS TRANSIT COSTS
¢ Mr. SASSER. Mr. President, I am
pleased to introduce today, along with
my distinguished colleague Senator
BAKER, S. 2032, a bill designed to
permit interstate highway transfer
funds to be used for the purpose of de-
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