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strictive means available to implement this policy in order to
maximize diversity of ideas.

The nondiscrimination requirement, although manifest in past
congressional actions, is formally adopted in this Act. This will
prevent the IRS from misinterpreting Congress’ established
commitment to racial nondiscrimination in the granting of tax
exemptions. )

The present procedure requires formal adoption of a racial
nondiscrimination policy by the school, provision of specified
related information to the IRS, and publication of the school’s
racial nondiscrimination policy in an area newspaper. Religious
schools may satisfy their publication responsibilities through a
religiously affiliated magazine. These standards originated with
the IRS, not Congress. The new procedure will formally incor-
porate these requirements into fhe tax-exemption provision of
the Internal Revenue Code to ensure that they are neither
greatly expanded nor greatly-contracted.

Present procedures are insufficient, as a private school adju-
dicated as racially discriminatory may retain its tax-exempt sta-
tus if it qualifies under current IRS rulings. Under the newly
enacted provisions, the constitutional standards that govern the
grants of government aid to private schools will be applicable
to the governmental granting of tax exemptions to private
schools. -

Adequate enforcement .of the racial nondiscrimination re-
quirement demands more than a set of established procedures.
It requires proper execution-of these standards. Private parties
dissatisfied with the IRS’s decision concerning the tax-exempt
status of a particular institution should be permitted to obtain
relief in the courts. Congressional enactment of a statutory right
to sue will provide such recourse.
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COMMENT

RELIEF FOR ASBESTOS VICTIMS:
A LEGISLATIVE ANALYSIS

Louis TREIGER*

Over the next thirty to thirty-five years, an estimated 1.6
million' to 2.15 million? American workers will die from cancers
caused by exposure to.'gsbestos dust in the workplace. In ad-
dition, as many as three million more may suffer asbestosis,? a
noncancerous asbestos-related disease.* While the lives of many
of these millions of workers cannot be reconstructed, nor their
diseases cured,’ the -affected workers, their dependents, and
their survivors can be compensated.

Section I of this Comment describes the current asbestos
problems: the extensive use of this toxic substance has created
thousands of pending and potential lawsuits which total billions
of dollars. This flood of litigation threatens to swamp the courts
and to bankrupt defendants. Section Il analyzes the similarities
and differences among the three proposals for asbestos victims’
relief that were before the Ninety-seventh Congress. None of
these bills provided a comprehensive solution to the problems
of providing relief to victims of asbestos exposure, but together
the bills did contain all the elements necessary for such a solu-
tion. Section 111 selects the best approach from the three bills
on the issues of who should be eligible to receive benefits, who
should contribute to the benefit fund, who should administer the
payments, what should happen to pending litigation, and what
disease-causing substances should be covered. Finally, this
Comment urges the Ninety-eighth Congress to adopt a compre-
hensive legislative proposal incorporating various provisions

* B.A., Yeshiva University, 1981; member, Class of 1984, Harvard Law School.

: 127 ConG. REc. S10,033-34 (daily ed. Sept. 18, 1981) (statement of Sen. Hart).

? NATIONAL CANCER INSTITUTE & NATIONAL INSTITUTE OF ENVIRONMENTAL
HEALTH ScieNCES, ESTIMATES OF THE FRACTION OF CANCER INCIDENCE IN THE
UNITED STATES ATTRIBUTABLE TO OCCUPATIONAL FACTORS 1-2 (Draft Summary 1978)
|hereinafter cited as NATIONAL CANCER INSTITUTE].

' See Comment, An Examination of Recurring Issues in Asbestos Litigation, 46 ALB.
L. Rev. 1307, 1307 n.4 (1982).

¢ See infra note 12 and accompanying text.

* See infra notes 12-14,
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from each of the three asbestos bills. This proposal is far
stronger than any of the bills that failed in the Ninety-seventh
Congress.

I. AsBESTOS: THE ONSET OF THE PROBLEM

""”Asbestos,” the generic name given to a group of hydrated
silicate minerals that can be separated into soft, silky fibers with
great tensile strength, is derived from a Greek word meaning
“inextinguishable, unquenchable or inconsumable.”® Its chief
characteristics include heat resistance, chemical resistance, and
favorable frictional properties.” Asbestos has been used as an
insulator against heat since at,least 1866,% and today it is used
in more than three thousand products, from fireproofing material
to brake shoes.’

We now know that asbestos is one of the most dangerous of
all natural materials. Before this fact became well-established,
more than twenty-seven million Americans may have been ex-
posed to asbestos in one form or another,'® including between
eight and eleven million exposed in the workplace.!' The dis-
eases which result from exposure to asbestos dust include as-
bestosis, a non-malignant scarring of the lungs;'? lung cancer
(bronchogenic carcinoma);'? mesothelioma, a malignant tumor

& Mansfield, Asbestos: The Cases.and the Insurance Problem, 15 ForuM 860 (1980).

T Comment, Asbestos Litigation: The Dust Has Yet to Settle, 7 ForpHAM URs. L.
REV. 55, 57 (1978).

# See Borel v. Fibreboard Paper Prods Corp., 493 F.2d 1076 (5th Cir. 1973), cert.
denied, 419 U.S. 869 (1974). .

¢ See Legal Times Wash., Aug. 18, 1980, at 1, col. 1. Asbestos is also frequently used
in shoes, electrical insulalion. wall and ceiling boards, potholders, and pipes. 127 CoNG.
REC. $10,033 (daily ed. Sept. 18, 1981) (statement of Sen. Hart). Although the percentage
of asbestos in certain products may be small, the unique properties of asbestos are often
the critical factor in the product’s proper functioning, as with brake shoes. See Mans-
field, supra note 6, at 860.

1© See N.Y. Times, Aug. 31, 1982, at A13, col. 6; Wall St. J., Aug. 30, 1982, at 15,
col. 3.

"' See NATIONAL CANCER INSTITUTE, supra note 2, at 1-2.

* Asbestosis is an irreversible disease of the lung characterized by clubbing of fingers.
cyanosis, and basal rales in the chest. Comment, supra note 7, at 58 n.21. Although
asbestosis is difficult to diagnose, awareness of its presence is important, as “moslt
deaths of asbestosis are due to intercurrent respiratory infections, rather than pulmonary
fibrosis. Pulmonary infections can be well treated, and experience has shown that many
lives can be saved” by early diagnosis. Selikoff & Hammond, Asbestos-ussociated
Disease in United States Shipyards, 28 CA-A CANCER J. FOR CLINICIANS 87, 95 (1978).

3 This is the same type of lung cancer warned of by the Surgeon General on cigarette
packages. See Mehaffy, Asbestos-Related Lung Disease, 16 FORuM 341, 343 (1980).
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of the lungs or of the abdomen;'* and cancer of the gastrointes-
tinal tract.'s

The first recognized case of asbestosis, afflicting an asbestos
textile worker, was reported in 1906.'* There were numerous
medical and scientific studies of asbestos done in the first half
of the twentieth century,'” but the causal relationship between
asbestos and these diseases did not receive wide public attention
until 1965, when Dr. Irving J. Selikoff, head of the Mt. Sinai
Hospital Environmental Sciences Laboratory in New York and
the leading expert on asbestos-related diseases, published, to-
gether with his colleagues, a well-documented study that con-
cluded that “‘asbestosis and its complications are significant haz-
ards among insulation workers.”!8

Most exposure to aSbestos has occurred since the beginning
of World War 11, during which an estimated 4.5 million workers
were exposed in naval shipyards.!® Because of the long latency
period between exposure to asbestos and manifestation of an
asbestos-related disease,? asbestos workers have begun to man-
ifest these diseases only within the past ten years or so. The
first products liability lawsuit against a manufacturer of asbestos
products was filed in 1968.2' Although that case and a second

“ See Selikoff & Hammond,, supra note 12, at Y5. Eftective therapy tor mesothelioma
is not currently available and early diagnosis does not significantly increase the likeli-
hood of survival. Id.

13 See id. at 88 (table 1), 90 (table 3).

'® Cooke, Asbestos Dust and the Carious Bodies Found in Pulmonary Asbeswsu
{1929} 2 BriT. MED. J. at 578.

7 E.g., E. MEREWETHER & C. PrRICE, REPORT ON EFFECTS OF ASBESTOS DUST ON
THE LUNGS AND DUST SUPPRESSION IN THE ASBESTOS INDUSTRY (1930); Cooke, Fi-
brosis of the Lungs Due to the Inhalation of Asbestos Dust, {1924] 2 BriT. MED. J. at
147; Lynch & Smith, Pulmonary Asbestosis 1ll: Carcinoma of the Lungs in Asbestos-
Silicosis, 24 AM. J. CANCER 56 (1935). '

'* Selikoff, Churg & Hammond. The Occurrence of Asbestosis Among Industrial
Insulation Workers, 132 ANNALS N.Y. Acap. Sci. 139, 152 (1965).

' See Comment, supra note 7, at 55 n.2. Secretary of Health, Education and Welfare
Joseph A. Califano estimated that from 500,000 to !.4 million additional workers have
been exposed to asbestos in American shipyards since the end of World War 1I. 124
ConG. REc. 12,023 (1978); see also Occupational Diseases and Their Compensation,
Part I: Hearings on H.R. 2740 Before the Subcomm. on Labor Standards of the House
Comm. on Education and Labor, 96th Cong., Ist Sess. 395-402 (1979) (statement of
Capt. D.F. Hoeffler, M.D.) {hereinafter cited as /979 House Hearings).

® National Workers' Compensation Standards Act, 1974: Hearings on S. 1029, S.
1772, and S. 2587, Before the Subcomm. on Labor of the Senate Comm. on Labor and
Public Welfare, 93d Cong., 2d Sess. 2282 (1974) (statement of Dr. Irving J. Selikoff)
[hereinafter cited as /1974 Senate Hearings].

3 See Mehaffy, supra note 13, at 345,
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were settled for relatively small amounts,?? the third suit, Borel
v. Fibreboard Paper Products Corp.,? filed in 1969, was tried
to verdict and affirmed for the plaintiff. In Borel, the court found
that the manufacturer of asbestos products had violated his duty
to warn the plaintiff, an insulation worker who died from as-
bestosis, about the dangers of working with asbestos, and hence
the manufacturer was liable for damages.

This decision opened the floodgates to thousands of similar
cases, all patterned after Borel. Today, more than thirty thou-
sand products liability suits are pending against 260 asbestos
concerns.?® The present litigation has been called a “legal tidal
wave”?* and “‘the tip of the iceberg”?® by commentators antici-
pating possible claims to be made through the 1980’s and 1990’s.
Along with this huge volume of cases come staggering estimates
of total liability, ranging anywhere from $40 billion to $150
billion.?” In fact, asbestos litigation is already the largest single
product tort litigation in history——the “mother lode” of products
liability cases.?®

One primary cause of this explosion of litigation has been the
failure of state workers’ compensation laws properly to com-
pensate victims of asbestos-related diseases and of occupational
diseases in general. Two major problems with workers’ com-
pensation systems arise in this context. First, workers or their
surviving dependents simply de- not know that workers’ com-
pensation benefits are available 'to them.? Second, those who

2 Id. T,

21 493 F.2d 1076 (Sth Cir. 1973), ceri. denied, 419 U.S. 869 (1974).

# Wall St. 1., Aug. 27, 1982, at 1, col. 6.

¥ Winter, Asbestos Legal “Tidal Wave™ Is Closing In, 68 A.B.A. J. 397 (1982).

2 Podgers, Toxic Time Bombs, 67 A.B.A. J. 139 (1981).

2 Dr. Irving J. SelikofT has estimated that total liability could reach $40 billion to $80
billion. N.Y. Times, Aug. 31, 1982, at A13, col. 6. William Bailey. Senior Vice President
of the Commercial Union Insurance Co. and Chairman of the Task Force on Cumulative
Trauma and Latent Injuries of the American Insurance Association, calculates that,
under the “worst scenario.” damages could be anywhere from $120 billion to $150
billion, exclusive of any “indirect costs™ that might result from the bankruptcies of some
businesses. N.Y. Times. July 3. 1981, at D4, col. I: see also Podgers, supra note 26,
at 139.

* Nat'l L.J., Aug. 18, 1980, at 1. col. 1. In terms of the number of claims filed.
asbestos has become the largest products liability area. surpassing litigation over Agent
Orange, DES, and the Daikon Shield, id.. and even automobile injury litigation. Nat'l
L.J.. Oct. 19, 1981, at |, col. 1.

¥ Sce Occupational Discase Compensation and Social Security: Hearings Before the
Subcomni. on Labor Standards of the House Comm. on Education and Labor, 97th
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do file for benefits often find state statutes blocking them.3®
Many state compensation laws specifically prevent such victims
from recovering damages.’! Others may provide benefits for
partial disability but will not permit a claimant to reapply for
further benefits when his disability worsens, as is often the case
with a progressive disease such as asbestosis.?? In short, the
state workers’ compensation statutes are not meeting the prob-
lems involved with asbestos-related and other occupational
diseases.

Reliance on the courts to resolve these cases has caused many
problems. Time consuming asbestos litigation severely burdens
the already heavy caseloads of both federal and state courts.3?
In addition, a large part of the resulting awards, from both
settlements and judgments, goes to attorneys and to insurance

Cong., st Sess. 68 (1981) (statement of Peter S. Barth, Univ. of Conn.) [hereinalter
cited as 198! House Hearings). Only 29% of the Y95 diseased asbestos workers who
were surveyed had filed workers’ compensation claims for their asbestos-related
diseases. /d.

“ “The Department of Labor estimates that in general only 5% of those disabled by
occupational disease [including asbestos victims] actually receive compensation from
the states.” Ashestos Health Hazards Compensation Act of 1980: Hearings on S. 2847
Before the Senate Comm. on Labor and Human Resources, 96th Cong., 2d Sess. 239
(1980) (statement of Andrew T. Haas. General President of the Int'l Ass'n of Heat and
Frost Insulators and Asbestos Workers) {hereinafter cited as 1980 Senate Hearings}.

A startling example is the case of workers disabled by mesothetioma, which is caused
only by asbestos exposure and is always fatal. Although state workers’ compensation
agencies know that mesotheliom is an occupational discase and that the claimants will
soon die, only 38% of these claimants ever receive any state benefits. The percentages
are certainly much lower for other asbestos-refated diseases. Id. at 239-40.

Y For example, eight states—Arkansas. IHinois. Kansas, Montana, Nevada, North
Carolina, Ohio. and Vermont—place special restrictions on payments for asbestos-
related and other dust-related diseases. Some states, including Arizona, Minnesota, and
Pennsylvania, require that disability occur within a specified time of last exposure. One
state, Louisiana, bases compensation payments on claimant’s income when he was last
employed by an asbestos concern, leading to the absurd result of a widow collecting
only $15 per week (her deceased husband worked for Johns-Manville in 1924). /d. at:
24042, )

“Id. at 242,

* For example, as of February, 1982, a backlog of 1400 asbestos cases in the Phila-
delphia Court of Common Pleas represented nearly (0% of that court’s total caseload.
See Winter, supra note 25, at 398. There arc over 3000 asbestos plaintiffs in the Eastern
District of Texas alone. severely straining the federal district court there. S¢e Hardy v.
Johns-Manville Sales Corp., 509 F. Supp. 1353, 1354, appeal docketed, No. 81-2204
{5th Cir. May 29. 1981).

Former Congressman Robert E. Sweeney, now an asbestos plaintiffs’ lawyer, testified
at a House hearing that “the level of litigation presently pending . . . is so high that the
judicial system has literally no means to accommodate all the suits that are anticipated
to be filed.” 1979 House Hearings, supra note 19, at 555; see also Winter, supra note
25, at 398.
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companies, not to victims.** Finally, victims who litigate have
been treated substantially differently by the courts: some have
come away with huge damage awards while others have been
left with nothing.?® Even those victims who eventually win in
court do so only after extensive preparation for trial and litiga-
tion; it takes years from the time of filing a claim until damages
are collected.’® -

These problems were compounded in August 1982, by the
bankruptcy filing of Manville Corporation,’” the largest asbestos
manufacturer in the United States and a defendant in 16,500
cases at that time.*® The filing automatically froze all court
proceedings involving Manville,* and the corporation stopped
all settlement payments.® While the propriety of Manville’s
apparent use of the bankruptcy laws as a shield against litigation

3 The Manville Corp. (formerly Johns-Manville Corp.) bankruptcy filing, see infra
text accompanying notes 37-42, revealed that the company had spent more on lawyers
than on health injury claims. Legal fees had totaled $24.5 million, as opposed to $24
million for injuries and $7.5 million for property damage. Wall St. J., Aug. 30, 1982, at
3,col. 1.

Glen W. Bailey, Chairman of the Keene Corp., an asbestos manufacturer, estimates
that 75% of settlement funds go to lawyers (defense lawyers included), 15% to insurance
companies, and 10% to victims. **A plaintiff lawyer might represent 2,000 such claimants
[having asbestos-related diseases]. Using the $1,000 per claim average settlement as has
often been our experience, each claimant would receive $500—but the lawyer stands to
gain $1 million (2,000 claims times $500 per claim).” N.Y. Times, Mar. 7, 1982, § 3, at
16, col. 3. v

¥ See 1980 Senate Heurings, supra note 30> at 244 (statement of Andrew T. Haas).

» See id. .

7 Fortune ranked Manviile Corp. (formerly Johns-Manvilie Corp.) number 181 on its
“Fortune 500" list of the largest industrigl corporations in the United States in May.
1982. Fortune's Directory of the 500 Largest Industrial Corporations, FORTUNE, May
3, 1982, at 266. The corporation has a net. worth of $1.1 billion. Wall St. J., Aug. 27,
1982, at 1, col. 1. Except for asbestos claims, it was considered financially healthy
before the filing. See id.

W Wall St. J., Aug. 27, 1982, at 1, col. 1.

UNR Industries of Chicago. a steel fabricator swamped with asbestos suits, filed for
bankruptcy on July 29, 1982, almost one month before Manville did so. Id. Although it
had not engaged in the manufacture of asbestos products since 1962, at the time of filing
UNR had over 17.000 asbestos-related claims against it. D. Leavitt, Chief Executive
Officer., UNR Industries, Testimony Before the Subcomm. on Labor Standards of the
House Comm. on Education and Labor (Sept. 9, 1982) (available from the subcommit-
tee).

» See 11 U.S.C. § 362(a)1) (1979).

“ N.Y. Times, Oct. 7, 1982, at DI, col. 3. Suits against many other asbestos defen-
dants, however, are continuing, id.. in the face of considerable doubt as to whether a
defendant’s bankruptcy also stays proceedings against codefendants. Winter, Bank-
ruptcies Create Ashestos Case Turmoil, 68 A B.A. J. 1361 (1982): sce also In re White
Motor Credit Corp.. 11 Bankr. 294, 295 (Bankr. N.D. Ohio 1981) {products liability
plaintiffs cannot dismiss a bankrupt debtor and proceed only against the codefendants).
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has been questioned,*' Manville hopes the reorganization pro-
ceedings will settle all existing claims and all claims by persons
who discover during the reorganization that they have asbestos-
related diseases. However, even if these claims are settled,
future claims of those who discover that they are diseased fol-
lowing the reorganization may not be affected.

Judges, plaintiffs, and defendants all agree that a better mech-
anism must be found to handle the problems caused by asbestos-
related diseases and the resulting litigation.*® Some proposals
seek limited solutions through judicial and quasi-judicial meth-
ods, such as class actions,* arbitration,* and liberalized use of
collateral estoppel.*® Proposals for more comprehensive solu-
tions rely on some form of federal legislation that would set up
a fund to compensate vigtims of asbestos-related diseases. The

** For example, one plaintiffs’ attorney called the filing **a fraud on the bank
la\fvs." Wall St. J., Aug. 27, 1982, at |, col. 1: see also gl)ule Says Manville Fi;i:jr;r:(‘;z
Ajf}ecl ll?evz'iew of U.S. Bankruptcy Code by Senate Panel, Wall St. J., Aug. 30, 1982
at 3, col. 2. '

Munvi”e claims that it was forced to file for bankruptcy after a study done by
Epidermiology Resources, Inc., concluded that there eventually could be 52,000 suits
filed against Manville and that its liability could reach two billion dollars. R. Jerry
Falkner, an analyst with Underwood, Neuhause & Co. of Houston, explained that
“[ulnder accounting rules, once you have an estimate of a liability, you have to set up
a reserve, so [Manville’s] net worth of $1.1 billion would have been wiped out [by the
$2 billion reserve].” Wall St. J., Aug. 27, 1982, at 1, col. 1.

Plaintiffs” lawyers have asked the bankruptcy court to set aside Manville's bankruptcy
filing on the grounds that it was filed in bad faith and that it is an abuse of the bankruptcy
procedure. N.Y. Times, Nov. 9, 1982, at DI, col. 4.

2 A bankruptcy court judgment denying future recovery to plaintiffs who have not
yet d:sco;ered their”clainsls might be a taking of these choses in action without due
process. See generally U.S. ConsT, amend. V; L. TRIBE,

D s Fener TRIBE, AMERICAN CONSTITUTIOZNAL

** “Whether through judge-made common law or legislative enactment, there is an
urgent need for new approaches to the national tragedy of asbestos-related diseases.”
Mlgqe._s v. Fibreboard Paper Prods. Corp., 662 F.2d 1182, 1189 (5th Cir. 1981). ’

William C. McLaughlin, President of the Asbestos Compensation Coalition, a man-
ufacturers’ lobbying group. has stated: “In short, the present system is an outrageous
mess and Federal legislation should be enacted which would provide a better way to
et prompt and adequate compensation into the hands of the victims.” N.Y. Times,
Mar. 7, 1982, § 3, at 16, col. 3; see also statement of Robert E. Sweeney, a plaintiffs’
attorney, supra note 33.

“ See Winter, supra note 25, at 397-98.

¥ See id. at 398: see also 1979 House Hearings, supra note 19, at 555 (statement of
Robert E. Sweeney).

* See, e.g., Bertrand v. Johns-Manville Corp., 529 F. Supp. 539 (D. Minn. 1982);
Hardy v. Johns-Manville Sales Corp., 509 F. Supp. 1353 (E.D. Tex. 1981), appeal
docketed, No. 81-2204 (5th Cir. May 29, 1981). But see, e.g.. Migues v. Fibreboard
Paper Prods. Corp., 662 F.2d 1182 (5th Cir. 1981); McCarty v. Johns-Manville Sales
Corp., 502 F. Supp. 335 (S.D. Miss. 1980). See generally Baldwin, Asbestos Litigution
and Colluteral Estoppel, 17 Forum 772, 783 (1982); Comment, supra note 3.
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next section of this Comment will explore the different legisia-
tion put forth in the Ninety-seventh Congress to meet this

problem.

[I. LEGISLATIVE PROPOSALS FOR RELIEF

Senator Gary "Hart (D-Colo.), Representative Millicent
Fenwick (R-N.J.), and Representative George Miller (D-Cal.)
all introduced bills in the Ninety-seventh Congress that at-
tempted to deal with the problems of asbestos-related diseases.
Each bill would have set up a fund to pay benefits to victims of
asbestos-related disease and would have established a procedure
for collecting and for distributing these payments. However, the
bills also contained significant differences on five basic ques-
tions: (1) who should be eligible to receive benefits, (2) who
should contribute to the benefit fund, (3) who should administer
the payments, (4) what should happen to litigation pending at
the time of enactment of the bill, and (5) what disease-causing
substances should the bill cover?

A. The Hart Bill

Senator Hart’s bill*” would define those eligible for compen-
sation payments as ‘“persons disabled” by diseases resulting
from occupational exposure to asbestos,*® “a member of such
person’s household” who was disabled,” and dependents of
those who died of asbestos-related diseases caused by the oc-
cupational exposure of the decedent or a member of his or her
household.® Unlike the other two proposals, however, Senator
Hart’s bill would use federal and state workers’ compensation
boards, supplemented by the Benefits Review Board and an
appeals procedure, to determine whose disability or death would
be ruled asbestos-related and occupational and who therefore
would be eligible for compensation.*!
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The initial contributor to the victim’s compensation fund
would be the worker’s last employer who exposed him to as-
bestos. If the employer were unknown or could not be located
one qf the other “responsible parties”s? would pay. The initiai
contributor could bring other responsible parties, including fed-
eral and state governments and agencies, into the payment
plan.” Unlike other parties, which would have had to have sold
asbestos or used it in employment to be held responsible,*
government contributors could be held responsible whenev:er
they are “determined to have contributed” to the worker’s dis-
ability or death.>s e

The Hart bill also would establish federal “minimum stan-
qards” to judge whether state and federal workers’ compensa-
tion laws provided *‘prompt, adequate, exclusive and equitable
compensation” to asbestos victims.% If the Secretary of Labor
were to find that such legislation failed to meet one of these
standards, the “responsible parties” would pay “supplemental
compensation” over and above that required by the law. This
would bring payments to the level of compensation required by
the bill.*” All victims would receive compensation according to
the same standard despite the different standards of each state’s
workers’ compensation laws. 8

Litigation pending at the time of the passage of the bill would
be stopped,*® and the victim would be entitled to proceed under
the provisions of the bill.® The bill would compensate only
asbestos-related diseases.

47 Asbestos Health Hazards Compensation Act, S. 1643, 97th Cong., 1st Sess.. 127
Cona. Rec. S$10,034-38 (daily ed. Sept. 18, 1981).

®Id. § Hb)INA).
“Id. § UbXIXB).
CId. 8 1bNINC).

“Id. 8§ 5. 6,8, 9.

*Id. § 72)(a). The term “responsible parties” include i
] s employers, miners of asbestos

manufacturers or importers of asbestos products, and i )
ments. See iy (e p . possibly federal or state govern-

“Id §7.

M 1d. § 2(10)A).

“1d. § 210,

Id. § 1(b)X(1). The “minimum standards” are outlined i

“ 1d. § 5(b). edin .

* “These standards are designed to eliminate the artifici i i

' ] : cial barriers in most States'
S'ld!U[C'S whlch'preveat compensation for asbestos diseases, and to insure such come:’:rsl-
sation is meaningful.” 127 ConG. Rec. $10,033-34 (daily ed. Sept. 18, 1981) (statement
owaﬁn. Han); see supra notes 29-32 and accompanying text.
h- ; tl;lo I;:erso‘rll - - - entitled to file a claim for benefits pursuant to . . . this Act
shall be allowed to recover [damages} against” § i ir i or
@ onion. S 1615, ¢ ooov ges} ag any responsible party, their insurers, or

“lid. §3.

-
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B. The Fenwick Bill

Under Representative Fenwick’s proposal,®’ any ‘“‘affected
person’’%? who was disabled due to an asbestos-related disease,®
or any dependent of a person who had died from an asbestos-
related disease,* would be eligible for benefits. The bill would
establish an Asbestos Health Hazard Compensation Fund, to
be administered by the Department of Labor.®® The Department
would prescribe regulations to determine whether an affected
person either died or became disabled due to an asbestos-related
disease.® Such protected persons would be identified on the
basis of medical evidence.®” No presumption that the disease
was asbestos-related would be allowed.®

Contributors to the Asbestos Health Hazards Compensation
Fund® would comprise three classSes of “responsible parties.”™
One class would include manufacturers and importers of asbes-
tos products that are likely to produce astestos dust.”! Members
of this class would contribute two percent of their net domestic
sales of asbestos products for the fifteen years preceding the
year of payment.” A second class would include manufacturers
and importers of products in which asbestos is *‘locked into the
. . . product in such a fashion so that . . . there is little likeli-
hood™ that asbestos dust will be produced.” They would con-
tribute one percent of their net domestic sales of asbestos prod-
ucts for the fifteen years preceding the year of payment.” The
third class would consist of manufacturers of cigarettes or cig-

¢t Asbestos Health Hazards Compensation Act, H.R. 5224, 97th Cong., Ist Sess.
(1981).

%2 “The term ‘affected person’ means a person whose occupation involves exposure
to asbestos or any member of such person’s household.” Id. § 102(2).

& Id. § 201(a)(1)(A). For the level of benefits, see id. § 206(b).

o Id. § 201(@)(1)(B).

o Id. § 203.

% Id. § 205(a)(1).

7 Id. § 205(a)(3).

% [d. § 205(b)(3).

® Id. § 203(a).

™ Id. § 204.

M Id. § 102(HD)(A)G).

2 Id. § 204(b)(1).

B Ud. § 102(11)(A)G1).

" Id. § 204(b)(2).
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arette tobacco,” who would contribute 0.3% of their net do-
mestic sales of these products during the fifteen years preceding
the year of payment.’®

Upon passage of the Fenwick bill, any protected person with
a pending action for damages could elect either to withdraw the
complaint and proceed under the terms of the bill, or to continue
litigation.” Otherwise, the bill would provide a protected per-
son’s exclusive remedy.” The bill would not affect claims by
victims of non-asbestos-related diseases.

1

C. The Miller Bill

Representative Miller’s bill”® would define those persons eli-
gible for payments to include the surviving spouse or children
of any employee who had been exposed to asbestos and had
died from an asbestos-related disease,* and any employee who
was disabled as a result of an asbestos-related disease.! Any
disability due to an asbestos-related disease would be presumed
to be occupational if the employee had been occupationally
exposed.8? ..

The last employer** who had employed the victim for a min-
imum of two years and who had exposed him to asbestos would
be primarily responsible for payment of compensation.® If no
employer were to qualify, then responsibility for payment would
be assigned to an Asbestos Compensation Excess Liability
Fund.® Fifty percent of the Fund would come from manufac-
turers and from importers of products containing asbestos as a

T Id. § 10201 1)(A)Gii). .
s Id. § 204(b)(3).
7 Id. § 302.
™1d. § 301.
(l;gccupational Health Hazards Compensation Act, H.R. 5735, 97th Cong., 2d Sess.
w l(j. § 4(a)«(c).
" Id. § 4(a), (d).

= 1Id. § 5(b).
"' “The term ‘employer’ . . . shall not include the United States
political subdivision thereof.” Id. § 2(5). or any State or
MId. § 11(b).
3 Id.
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“significant constituent element,”® thirty percent from manu-
facturers and importers of products containing asbestos, but not
as a “significant constituent element,””®” and twenty percent from
employers®*® who exposed employees to asbestos in the course
of employment.® These contributions would be based on the
sales of asbestos products during the previous fifteen years.”

The Department of Labor would administer the Fund;®' a
surcharge of ten percent on each contribution would pay for its
costs.”? In addition, the bill would set up an Occupational Dis-
ease Surveillance and Medical Treatment Research Advisory
Committee” to survey workers exposed to occupational health
hazards and to conduct research into improved means of med-
ical treatment for exposed workers.** A one percent surcharge
on contributions to the Excess Liability Fund would finance this
committee.% -

After passage of the bill, its compensation would be claimants’
exclusive remedy agajnst all third parties, including manufac-
turers and importers.* Litigation pending against manufacturers
and importers of asbestos products at the time of the bill's
passage, however, would continue.®’

Unlike the other two bills, the Miller proposal was not aimed
exclusively at victims of asbestos-related diseases. As proposed,
it would establish one fund for compensating victims of diseases
associated with asbestos. and another fund for compensating
victims of diseases associated with the mining of uranium ore.**
Uranium miners, like asbestos victims, contracted cancer as a
result of exposure to a,hazardous substance in the workplace.”
In addition, a trigger mechanism would permit the bill to be

8 Id. § 12(b) (20 A)XI).

5 Id. § 12(b)2)(AXiXID.

® Jd. § 2(5).

® I1d. § 12(b)2)ANii).

* Id. § 12(b)(3)(A).

M 1d. §8 2(10), 12(b)(1)(B).

 Id. § 12(dX1).

S Id. § 16(c).

“1d. § 16(a).

*Id. § 12(dX2).

* Id. § 9(c).

7 1d. § AbX1).

* See 127 CoNG. Rec. S1694 (daily ed. Mar. 4, 1982) (statement of Rep. Miller).

# See generally 1980 Senate Hearings. supra note 30, at 178-87 (statement of Sen.
Domenici).
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amended upon the recommendation of the Secretary of Health
and Human Services to cover other occupational diseases. %

ITI. AN ANALYSIS OF THE ProPOSALS

The three bills had similarities and differences in their answers
to the five basic questions they addressed. None of these bills
provided the best answer to all of the problems that need to be
resolved. The bil!s did, however, contain all of the elements
necessary to formu'late a comprehensive proposal. This Section
identifies each major issue, points out all arguments, and con-
cludes which bill’s position is the strongest on each issue.

A. Eligibility for Benefits

”I"he Fenwick bill would provide the best definition of exactly
which persons would be eligible to obtain benefits. All three
proposal§ would offer coverage to asbestos victims who were
exposed in the workplace. The Fenwick bill, however, would
not permit the use -of presumptions to determine eligibility for
benefits;'*! it would rely instead upon direct medical evidence, 192
The advantage of this approach is that it avoids a major problem
that plagued the Black Lung Benefits Act of 1972,'% which
provided compensition for miners with black lung disease. Un-
der that program, “presumptions” of disease frequently led to
payments of benefits to some who were not entitled to them.'04
Because of the certainty in diagnosing asbestos-related dis-

"™ H.R. 5735, § 17.
"' See supra note 68 and accompanying text.
192 See supra note 67 and accompanying text.
:: 30 U.S.C..§§ 901-45 (1976 & Supp. IV 1980).
In describing this problem, Representative John N. Erlenhorn explained:
The_ man who has a broken back through a roof fall and is a quadrapleéic is
getting less compensation [from workers' compensation] than someone who
may have Vemphysema from smoking who, because of assumptions, or pre-
sumptions in the act, is getting black lung benefits: and social security &isability
qu[ﬁ:')"lrnelllits]; a'md state workers9‘ compensation.
se Hearings, supra note 19, at 548 (statement of Rep. Erle g
Solomons, A Critical Analysis of the Legislative History S?lrroun?l?r(l);n I)I.u:S~ ?BFI::A"' tle:rlrI;

Interim Pre: i ey ] ’ )
(ngll)r.n resumption and a Survey of its Unresolved Issues, 83 W. Va. L. REv. 869
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eases,'% the direct medical evidence approach of the anwnck
bill still would ensure that the true victims of these diseases
would receive benefits.'%®

The Fenwick bill, like the Hart bill, also would allow persons
who contract an asbestos-related disease thrgugh the occupa-
tional exposure of a family member to receive ber_leﬁts.I07 A
recent study in southern California examined 305 wives pf ex-
posed shipyard workers, who themselves were never in the
shipyards, and discovered that ten percent of ther_n had con-
tracted asbestos-related diseases.'® Even the lead_lng spokes-
: men for the asbestos industry readily admit that family members
do contract such diseases and therefore should be compen-

sated.'®”
.

B. Proper Contributors

Of all the issues involved in thie asbestos debate, tl_1e question
of which parties should contribute to a corr_npengatnqn fund is
the most hotly debated and the most serious in its conse-
quences.''® The central question is whether the federal govern-
ment should supplement industry contributions to the fund. The
Hart bill would provide for federal participatiqn in the compen-
sation payments;''! the Fenwick and Miller bills do not.'"? The
most persuasive arguments on this issue favor government con-
tributions. : ‘

Opponents of federal contribut!ons argue that American tax-
payers should not be called upo‘n‘ to “bail out” industry from a

ings St f Rep. Fenwick):
08 See, e.g., 1979 House Hearings., supra note 19, at 43 (statement 0 p. Fenwick)
id. at ::9 (sﬁalemenl of John A. McKinney, Chairman of the Board and Chief Executive

. Johns-Manville Corp.). )
O{trgree ?27 ConG. REC. E5860 (daily ed. Dec. 15, 1981) (statement of Rep. Fenwick).

W See supra noles 49 & 62 and accompanying text. . )

108 T(he stﬁdy, conducted by the American Lung Association of Southern California.
was reported in Nat'l L.J., Oct. 19, 1981, at 1, col. 1.

s SE:), e.g., 1979 House Hearings, supra note 19, at 549 (statement of John A.

McKinney).

0 See N.Y. Times, Mar. 14, 1982, § 3, at 21, col. 1 (letter of Rep. Millicent Fenwick):

N.Y. Times. Mar. 7, 1982, § 3, at 16, col. 3 (letters of Glen W. Bailey & Wiltiam C.

McLaughlin); N.Y. Times, Feb. 21, 1982, § 3, at 2, col. 5 (letter of Robert E. Sweeney):

N.Y. Times. Dec. 27, 1981, § 11, at 12, col. 5.
Ut See supra note 53 and accompanying text.
u2 See supra notes 69-76 & 83 and accompanying text.
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financially disasterous situation of its own making.'"* They point
to evidence that the asbestos industry concealed its knowledge,
obtained as early as the 1930’s, of the harm caused by exposure
to asbestos in the workplace.!!* Because industry leaders failed
to warn workers of the hazards, industry alone should be finan-
cially liable.!'* Moreover, opponents argue that even if the fed-

" See, e.g., 1979 House Hearings, supra note 19, at 147 (statement of Rep. Miller);
id. at 554 (statement of Robert E. Sweeney).

14 1t is believed that asbestos industry leaders were or should have been aware as
early as the 1930’s that many studies had concluded that inhalation of asbestos dust is
dangerous for humans. See Borel v. Fibreboard Paper Prods. Corp., 493 F.2d 1076,
1092 (5th Cir. 1973), cert. denied, 419 U.S. 869 (1974). The number of pre-World War
[1 studies is significant (see supra note 17 for a partial list), and the data collected were
so conclusive that in 1933 the British government severely limited the allowable level
of asbestos dust in the workplace, which has resulted in a much lower rate of asbestos-
related disease in Britain than in the United States. See Comment, supra note 7, at 64.

Nevertheless, the industry intentionally ignored the available data and even took
steps to keep the information from becoming widely known. For example, in 1935 the
editor of the trade journal Ashestos wrote to the president of Raybestos-Manhattan,
requesting permission to publish the conclusions of a British study of 1932 that had
connected asbestos-related diseases to asbestos in the workplace. The editor even
suggested that a “discussion . . . along the right lines would serve to combat the rather
undesirable publicity given to it in current newspapers.” Letter from Asbestos to Sumner
Simpson (Sept. 25, 1935), quoted in Motley, The Lid Comes Off, TRIAL, Apr. 1980, at
21, 21. ’

Mr. Simpson was unpersuaded. In a letter to the secretary of Johns-Manville, he
praised the magazine for “‘not reprinting the English articles,” and observed that “the
less said about asbestos the better off we are.” Letter from Sumner Simpson to Vandiver
Brown (Oct. 1, 1935), reprinted in 1979 House Hearings, supra note 19, at 152. Brown
agreed and responded that any articf® on asbestos should refiect **American data rather
than English.” Letter from Vandiver Brown to Sumner Simpson (Oct. 3, 1935), reprinted
in 1979 House Hearings, supra note 19, at 152.

The “American data” referred to were the conclusions of a study sponsored by
industry from which industry leaders and lawyers edited out the finding that 53% of the
workers examined were diagnosed as having asbestosis. As a Johns-Manville lawyer
explained:

It would be very helpful to have an official report to show that there is a
substantial difference between asbestosis and silicosis; and by the same token,
would be troublesome if an official report should appear from which the con-
clusion might be drawn that there is very little, if any, difference between the
two diseases.
Letter from Hobart to V. Brown (Dec. 15, 1934), quoted in Motley, supra, at 22); see
also 1979 House Hearings, supra note 19, at 152-60.

* Representative Miller stated:

Under the terms of this legislation [an earlier bill on asbestos compensation,
H.R. 2740, 96th Cong., 2d Sess. (1980), which provided for contributions by
the federal govenment| the obligation for paying for decades of neglect, neg-
ligence, coverup and lies would be largely foisted upon the American taxpayer.
The bill can, and will, run into the hundreds and millions of dollars, if not
billions.

1t is not sufficient to merely add up the toll and have the Federal Government
assume the burden. Ours is the responsibility to care for the sick and the
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eral government somehow were responsible for asbestos-related
diseases, in this era of falling tax revenues and tight budget
constraints the federal government cannot afford to contribute
to compensation payments for victims.''¢

These arguments are not persuasive. Government responsi-
bility for asbestos-related disease stems from its complete con-
trol over the sale and use of asbestos for shipbuilding in World
War II. An estimated 4.5 million workers were exposed to as-
bestos dust during the war''” in both United States Navy and
private shipyards. Even in the private shipyards, the govern-
ment maintained significant control over how asbestos was
used.'”™® The government also stockpiled asbestos as a strategic
material and, shortly after Pearl Harbor, restricted its use to
fulfilling Navy and other mnaritime requirements.'"® Every ship
built for the Navy had to conform to specifications, including
the requirement that asbestos be used as an insulator.'?

It is also clear that the government knew at least as much as
industry about the health hazards caused by asbestos.'?! As

disabled, but ours is also the responsibility to establish firmly that the taxpayer
will not pick up the bill for decades of corporate neglect.
1979 House Hearings, supra note 19, at 14748 (statement of Rep. Miller).

vs See N.Y. Times, Feb. 21, 1982, § 3, at 2, col. 5 (letter of Robert E. Sweeney).

W7 See supra note 19 and accompahying text. An estimated four million of these
workers received “heavy exposure” to asbestos. See NATIONAL CANCER INSTITUTE,
supra note 2, at 1-2. ’ )

1t The government specified how the ships were to be built and often provided
asbestos from its own stockpiles. Sae infra text accompanying note 119. For example,
the federal government provided $491.3 million of the total $498 million spent on
shipyard expansion in 1943. Letter from Edward W. Warren, P.C., Kirkland & Ellis,
to Earl Parker, Manville Corp., Sept. 8, 1982, at 3 n.4 (copy available from Subcom-
mittee on Labor Standards of the House Committee on Education and Labor) {herein-
after cited as Warren Letter]. Moreover, the government intervened directly into ship-
yard labor negotiations, and monitored all aspects of a shipyard's performance to ensure
quick production. F. LANE, SHIPS FOR VICTORY: SHIPBUILDING UNDER THE U.S.
MARITIME COMMISSION IN WORLD WAR II 268-75, 457-71, 482-87 (1951).

119 See Warren Letter, supra note 118, at 2 n.3.

120 See, e.g., 1979 House Hearings, supra note 19, at 230 (statement of Allen B.
Coats, Gen. Rep., Metal Trades Dept., AFL-C10); N.Y. Times, Mar. 7, 1982, § 3, at
16, col. 3 (letter of Glen W. Bailey).

120 In 1938, the United States Public Health Service recommended that a threshold
limit of five million particles per cubic foot be placed on occupational exposure to
asbestos dust. Comment, suprua note 7. at 65. Even this “tragically incorrect™ standard
never was enforced. /979 House Hearings, supra note 19, at 512 (statement of John A.
McKinney). A federal protective regulation was not enacted until 1968, when the
standard of 12 fibers per cubic centimeter was made legally enforceable against those
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early as 1943, the Navy disregarded its own “Minimum Require-
ments for Safety and Industrial Health in Contract Ship-
yards,”?2 and Navy experts stated that “we expect [asbestosis]
to occur in shipyards, because we have seen asbestos being
handied in insulation work with little or no precautions.”'?* The
government’s only explanation for its failure to adhere to even
its own “Minimum Requirements” appears to be that the Navy
did not “want to put through any restrictions that will slow up
the shipbuilding program.”' Government, and particularly
Navy, opposition to standards for asbestos exposure continued
long after the war.1% "

These facts demonstrate that the federal government is re-
sponsible for such diseases of workers exposed to asbestos in
shipyards.'?® Requiring federal contributions to compensatory

industries that sold more than ten thousand dollars’ worth of material to the government
and thus to whom the Walsh-Healy Act, 41 U.S.C. §§ 3545 (1976) applied. Comment
supra note 7, at 65. '

In 1971, a five fibers per cubic centimeter standard was promulgated under the
Occupational Safety and Health Act of 1970, 29 U.S.C. §§ 651-78 (1976); see 29 C.F.R
§ l9|0.l_00|(b)(2) (1980). Even lower standards have been proposed, including 0.5 ﬁb;:rs:
per cubic centimeter by the Occupational Safety and Health Administration, 40 Fed
Reg. 47..652 (1975), and 0.1 fibers per cubic centimeter by the National Institute ot'“
Occupational Safety and Health, Comment, supra note 7, at 67. A nearly complete ban
of asbestos products also has been suggested. 1979 House Hearings, supra note 19, at
559 (statement of Robert E\ Sweeney). '

122 The§e requirements, established by the Navy and Maritime Commission, called
for “special ventilation,” “special respirators,” and “periodic medical examinations™ for
workers engaged in “any job in which asbestos dust is breathed.” See Warren Letter
supra note 118, at 5; see also 1979 House Hearings, supra note 19, at 377 (stalemeni
of Joseph Guggieri). '

2> Warren Letter, supra note 118, at 4.

2 Id. at 5.

'2* The Navy did not adopt any standard for exposure to asbestos in shipyards until
I973.. id. at 6, a full eight years after Dr. Selikoff's widely publicized study was
pubh.shcd. See supra note 18 and accompanying text. As recently as 1978, the Navy
conSIdereq having government personnel strip asbestos from old ships because, “al-
lhqugh it is somewhat crass to consider in reaching the ultimate conclusion, unde‘r the
Fallr Labor Standards Act, federal employees claims against the Government are limited
while under the Federal Tort Claims Act there is no such limitation on liability against’
nqn-fcderal employees.” Warren Letter. supra note 118, at 7. This suggestion was
rejected, partially on the grounds that the government could not continue to make
“asbestos fodder™ of its own employees. /d.

"¢ To date shipyard workers have brought relatively few tort cases directly against
ll}e government, Warren Letter, supra note 118, at 7, probably because financially
VIal?le _asbestos companies have been available as defendants. However, companies are
beginning to bring third-party actions against the federal government. /d. at 8 & n.20.

In addition, the government has agreed to pay a reported $5.7 million as part of a $20
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payments made to these workers is only fair. These payments
would not be a “bailout” of industry; rather, they would repre-
sent the government’s share of responsibility to compensate
victims of asbestos-related diseases.'”’ The argument that
“Reaganomics” will not permit the government to meet its re-
sponsibilities leads to the conclusion that “the government needs
a bailout, from a moral point of view.”'?® “In many ways, as-
bestos disease is a hidden cost of World War II for which many
Americans are still paying,”'?® but for which the government
should be paying its fair share.

Another potential contributor to the compensation fund is the
tobacco industry, which is partially responsible for the occur-
rence of lung cancer in asbegtos workers. The Fenwick bill
would require payments by the tobacco industry,'* based upon
findings in medical studies that asbestos workers who smoke
have a strikingly greater risk of lung cancer than nonsmoking
asbestos workers."! The Miller and Hart bills would not require
such payments. In view of this increased danger to smoking
workers, it would be equitable and proper to require contribu-
tions by the cigarette industry to the fund from which benefits
are paid to asbestos workers with lung cancer.

million settlement benefiting 445 workers at an asbestos plant in Texas. N.Y. Times,
Dec. 20, 1977, at 30, col. 1. In other cases =juries have reduced damage awards or have
rendered verdicts for defendants because government actions were decmed at least
partially responsible for the plaintiffs’ diseases. Warren Letter, supra note 118, at 9.
In the future, defendants may be relieved of liability based upon the “government
contract” defense. See, e.g., In re Agenj Orange Prods. Liab. Litig., 506 F. Supp. 762,
792-96 (E.D.N.Y. 1980) (ordering the government specifications defense tried first as
potentially dispositive); Rivkin, The Government C ontractDefense: A Proposal for the
Expeditious Resolution of Ashestos Litigation, 17 FOrRUM 1225 (1982); Winter, U.S.
Contracts Asserted in Asbestos Defense, 68 A.B.A. ). 790 (1982).
127 The former Chairman of the Subcommittee on Labor Standards of the House
Committee on Education and Labor, Edward P. Beard (D-R.1.), has declared:
Who is to blame? I honestly believe it is a combination of industry and Gov-
ernment . . . . If { had to make a judgment, I would say simply, “Mr. McKinney
{President of Manville Corp.], your company is guilty. The Navy, you are
guilty. The shipyards, you are guilty. All the Government agencies, OSHA
and everyone that still allows that product to be used all over the country, are
very much guilty.”
1979 House Hearings, supra note 19, at 531 (statement of Rep. Beard).
1% McKinney Asserts U.S. Must Share Cost of Ashestos Damage Claims, N.Y.
Times. Aug. 28, 1982, at 1, col. §.
19 See 127 ConG. REC. S10,033 (daily ed. Sept. 18, 1981} (statement of Sen. Hart).
1% See supra notes 75-76 and accompanying text.
131 See 1. SELIKOFF & D. LEE, ASBESTOS aAND DISEASE 327 (1978).
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C. Program Administration

The best way to ensure uniformity'* and to collect adminis-
trative costs from the responsible parties'** would be to combine
provisions from the Hart and Miller bills. The Hart bill would
establish minimum standards for workers’ compensation laws
throughout the country. Federal standards for minimum com-
pensation to workers with asbestos-related diseases would elim-
inate the “artificial barriers in most States’ statutes which pre-
vent compensation for asbestos disease.”'** Federal standards
also would ensure that victims of asbestos-related diseases uni-
formly receive prompt, adequate compensation: prompt, be-
cause it would create no new bureaucracy,'”® and adequate,
because it would ensure that all asbestos victims actually receive
substantial benefits.'** A formula that calculates benefits by
disability, former salary, and family size would achieve
uniformity.'¥’

It seems equitable that those parties responsible for the pay-
ment of compensation also should be responsible for the admin-
istrative costs of the compensation program, as the Miller bill
would require.'* However, that bill excludes the federal gov-
ernment from the category of “employers,”'* which means that
the government would not pay any compensation or administra-
tive costs. Each responsible party, including the federal govern-
ment, should pay administrative costs based upon its percentage
of responsibility. If, for example, industry pays sixty-five per-
cent of all compensation payments, it should pay sixty-five per-
cent of all administrative costs. It makes no sense to impose
the entire administrative cost on only one of the parties, whether

12 See supra note 56 and accompanying text.‘

133 See supra notes 91-92 and accompanying text.

134 127 Cong. Rec. §10,033-34 (daily ed. Sept. 18, 1981) (statement of Sen. Hart).

15 1979 House Heuri.ng_s, supra note 19, at 393 (statement of Rep. Mendel J. Davis).

e Unfortunately, this is not true today. See supra notes 29-36 and accompanying
text.

Y7 8. 1643, 97th Cong., Ist Sess. § 4, 127 Cong. Rec. $10,035-36 (daily ed. Sept. 18,
:"1981); see also 127 Cong. Rec. S10,034 (daily ed. Sept. 18, 1981) (statement of Sen.

art).

138 See supra notes 91-92 and accompanying text.

9 See supra note 83,
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on industry, as with the Miller bill,'® or on government, as with
the Hart and Fenwick bills. '

D. Pending Claims

The status of litigation pending at the time of enactment also
has been hotly debated, and the three bills differ on whether
such pending litigation should be halted. The Fenwick and Miller
bills say no;"? the Hart bill says yes.'*

Some people feel very strongly that victims must have a right
to litigate pending third-party claims.'* Their argument is that
“[tlhe product liability suit . . . is the only vehicle by which
manufacturers of products which contain toxic substances such
as asbestos are going to continue to monitor and find out
whether or not their product caused cancer and other occupa-
tional diseases.”'* As one union official put it: “Do not take
away our American right to seek damages which the law allows
us!’i4é

The industry’s response is that “[t]here is a lot of money being
wasted today in litigation which could be used for benefits.””'¥
In view of the enormous cost of asbestos litigation in recent
years, it seems logical to eliminate litigation in order to preserve
resources for injury claims. For example, Manville Corporation
actually had spent more on legal fees than on health injury
claims at the time of its bankruptcy filing.'* Halting pending
litigation also is consistent with the statutory purpose of reliev-
ing the court systems of the.huge overload of asbestos cases.'*
Finally, the Miller and Fenwick bills are unfair because they
deny judicial relief to victims who have not been “fortuitous”
enough to have their asbestos-related diseases manifest them-

0 See supra notes 86~92 and accompanying text.

" See supra notes 56-57 & 65 and accompanying text.

192 See supra notes 77 & 97 and accompanying text.

W See supra note 59 and accompanying text.

44 This group includes, of course, defendants’ Jawyers in the asbestos litigation. See,
e.g.. 1979 House Hearings, supra note 19, at 552-57 (statements of Robert E. Sweency
and Ronald L. Motley).

145 1. at 556-57 (statement of Ronald L. Motley).

146 I, at 202 (statement of Charles Ballato, Pipefitters Local 620, Groton, Conn.).

W7 Id. at 550 (statement of John A. McKinney).

148 The figures are $24.5 million as opposed to $24 million. See supra note 34.

¥ See supra note 33.
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selves before passage of the bill. For these reasons, the soundest
and fairest approach is to halt pending litigation, as proposed
by the Hart bill.

E. Other Toxic Substances

The Hart and Fenwick bills are limited to asbestos-related
diseases, while the Miller bill also includes cancer from the
mining of uranium ore as a compensable occupational disease !>
and establishes a sé’gatate compensation fund for its victims.
The bill has a trigger mechanism to bring other occupational
diseases within its scope upon a finding by the medical com-
munity that a particular workplace substance actually causes
the disease."! a

Two arguments traditionally are offered for limiting compen-
sation to asbestos-related diseases. First, although the effects
of asbestos are known, those of other occupational diseases are
not, so it would not be practical to include those diseases within
present legislation. Second, the problems associated with as-
bestos are unique, from the point of view of both industry and
government, and the number of asbestos victims is greater than
the number of victims of other occupational diseases.!’?

These arguments-are not convincing. The first argument does
not apply to uranium miners, for the effects of exposure to
uranium ore also are well known.' The bill would not be ap-
plied to other occupational diseases until their effects are fully
known.'>* Second, the problems posed by asbestos -are not
unique. Asbestos, like other substances, harms workers who
are exposed in the workplace. Although it is a good idea to
apportion responsibility for payments differently for each dis-
ease, so that industry might bear the entire burden where gov-
ernment has no responsibility for a particular occupational dis-
ease, this objection does not demand that each occupational
disease be given its own legislation. One bill should be flexible

1% See supra notes 98-99 and accompanying text; see also 127 CoNG. Rec. S1694
(daily ed. Mar. 4, 1982) (statement of Rep. Miller).

1 H.R. 5735, 97th Cong., 2d Sess. § 17 (1982).

52 See 1979 House Hearings, supra note 19, at 547 (statement of John A. McKinney).

53 See supra notes 98-99 and accompanying text.

4 H.R. 5735, § 17.
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enough to include other occupational diseases in' the fu?u.re.
Thus, the approach of the Miller bill is sound, and its provision
for compensating persons with occupational diseases cau§ed by
toxic substances other than asbestos should be included in final

legislation.

1V. CONCLUSION

The problems caused by asbestos will not disappear. Qver
the next two decades alone, an estimated 200,000 Americans
will die from asbestos-related diseases.'** The judicial system
cannot adequately respond to the explosion of claims in this
area. Congressional action must be taken to solve the problem.
Of the three bills introduced in-the Ninety-seventh Congress,
the Hart bill was the best, because of its approach on the ke.y
issues of federal responsibility and third-party litigz.ition. Thls
Comment, however, argues for legislation incorporating various
provisions from each of the three asbestos bills, forming a bill
stronger even than the Hart bill.

The Ninety-seventh Congress made little progress on the
three bills before it. With the soaring number of claims by
diseased workers and the added problem of bankruptcy filings
by asbestos manufacturers, the_Ninety-eighth Congress should
give asbestos legislation the attention it deserves and should
grant much needed relief to American workers who suffer from

asbestos-related diseases.
L

155 N.Y. Times, July 3, 1981, at Al, col. 1.

COMMENT

JUSTICE STEVENS’ PROPOSAL TO
ESTABLISH A SUB-SUPREME COURT

JEFFREY J. JONES*

Concerned that an overburdened Supreme Court has become
less able to perform its job adequately, Justice John Paul Ste-
vens recently proposed:the creation of a new court designed to
reduce the Supreme Couft’s caseload and to improve the quality
of its output.' Justice Stevens’ proposal differs significantly from
one developed ten years ago by the Freund Commission? be-
cause it would give a fewly created *“Sub-Supreme Court™ just
one function: to review all certiorari petitions and make final
decisions on whether to grant or deny the request for review.
The Supreme Court thus would have its docket fully selected
by an independent court.* The Freund Commission would have
restricted its proposed National Court of Appeals to recom-
mending an assortment of cases from which the Supreme Court
would select its final docket.’

* B.B.A., University of Kentucky, 1981; member, Class of 1985, Harvard Law
School. N

! Address by Justice John Paul Stevens, Annual Banquet of the American Judicature
Society (Aug. 6, 1982) (available from the Public Information Office, U.S. Supreme
Court) [hereinafter cited as Stevens Address].

2 For a brief discussion of the Freund Commission, see infra note S.

3 This term was created for use in this Comment; Justice Stevens did not attach a
name to his proposal. ’

4 This feature has generated a great deal of discussion, not only by the other Justices,
see infra note 18, but also in the media. See, e.g., Supreme Court Blues, N.Y. Times,
Oct. 4, 1982, at AlS, col. 1; Kester, An Un-Supreme Court, N.Y. Times, Sept. 30,
1982, at A3l, col. 3 (Mr. Kester is a former Supreme Court law clerk); Our Tired
Justice(s), Sacramento Union, Sept. 17, 1982, at A10, col. 6; Greenhouse, No Sign of
Relief for an Overloaded Court, N.Y. Times, Aug. 15, 1982, at E9, col. 1.

S Known formally as the Study Group on the Caseload of the Supreme Court, the
Freund Commission was named for its chairman, Harvard Professor Emeritus Paul A.
Freund. The group began its work in 1971 as part of the Federal Judicial Center, which
Congress established in 1968 to study the problems of the federal courts. In its report,
issued in December of 1972, the Freund Commission recommended legislative estab-
lishment of a new Article Il court to be called the National Court of Appeals. That
tribunal’s principal responsibilities would have been to decide cases which involved
inter-circuit conflicts and to pre-screen the Supreme Court's certiorari docket. As a
result of this process, it was believed the Court would be forwarded just 400 to 500
deserving certiorari petitions, rather than the 4,000 or more now seen by the Court, and
that the Court would be relieved of having to hear and decide cases which otherwise
might have been reviewed to resolve inter-circuit conflict. See REPORT OF THE STUDY
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from any responsible party or parties.* The blueprint for cleanup and remedial
action is the National Contingency Plan, authorized under section 105 and
promuigated by EPA on July 16, 19825 This contingency plan expands the
preexisting version developed by EPA under section 311 of the Clean Water Act
to deal with oil spills,®® so as to include provisions for cleanup and remedial
action for any release of any hazardous substance or other pollutant (not limited
to those which must be reported under section 103) to any part of the
environment. This plan allocates responsibilities among federal, state, and local
agencies and private parties. Once the containment effort goes beyond the
controi of the owner or operator of the facility or vessel, lead responsibility is
with an on-scene coordinator, normally designated in advance by EPA or the
U.S. Coast Guard.

The plan distinguishes among emergency responses, long-term cleanup, and
planned remedial action to restore damaged natural resources. EPA is develop-
ing, in conjunction with the states, a list of 400 high-priority hazardous waste
sites for cleanup, using a hazard ranking system which takes into account the
magnitude and seriousness of the threat, as well as the likelihood and immi-
nence of its occurrence.® In the meantime, EPA has developed an interim
priority list of 160 (initially 115) sites, and has sent letters to hundreds of
present and past owners, operators, and generators whose actions may have
contributed to the present hazard, seeking voluntary abatement action. When
such abatement action has been unsuccessful, EPA has proceeded with litigation
or cleanup action on its own, or both.,

Under section 106 of Superfund, EPA may bring an action to enjoin or abate
any “imminent and substantial endangerment to the public health or welfare or
the environment because of an actual or threatened release of a hazardous
substance from a facility”. EPA may take further action, including the issuance
of administrative orders, to abate such a problem. Violation of such an order
carries a fine of up to $5000 per day of noncompliance.”

Liability under Superfund is far-reaching. Under section 107, the following
persons may be liable for cleanup and remedial action:

(1) the owner and operator of any vessel or facility;

(2) anyone who at the time of disposal of any hazardous substance owned
or operated the facility;

53, Superfund §§ 104, 107(a), 42 U.S.C. §8 9604, 9607 (a). Though the act grants this
authority to the president, he has redelegated this and other Superfund implementation authorities
to EPA, the Coast Guard, and various other agencies. Exec. Order No. 12,316, 46 Fed. Reg. 42,237
(Aug. 14, 1981).

54. 47 Fed. Ree. 31,180 (1982) (to be codified at 40 C.F.R. § 300).

55. Formerly codified at 40 C.F.R. § 1510 (1981).

56. For a discussion of this ranking system, see the preamble 1o the National Contingency Plan,
47 Fed. Reg. 31186-193 (July 16, 1981).

57. Suverfund § 106(a) (b)), 42 U.S.C.A. § 9600(a), (b) (1977 & Supp. 1978-1981).
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(3) anyone who by contract or otherwise arranged for disposal or treat-
ment, or transportation for disposal or treatment, of hazardous sub-
stances, at a facility owned or operated by someone else; and _

(4) anyone who accepted a hazardous substance for transportation to a
disposal or treatment facility or site selected by that transporter.

Any member of these classes of people is liable for the following response costs:

(A) all costs of removal or remedial action incurred b.y the United States
or a state “not inconsistent with the national contingency plan,”

(B) any other “necessary costs of response” by any other person consistent
with the national contingency plan, and

(C) damages for injury to natural resources.*

Liability for these costs is strict, in the sense that no showing of fauh'or
negligence is required. There are three statutory defenses, modeled on section
311 of the Clean Water Act, if the release was caused solely by (1) act of God,
(2) act of war, or (3) act or omission of a third party, othe:r than an employee
or agent of the responsible party or one under contract to him, .Wthh coulfi not
have been reasonably foreseen and prevented.* C'ert.al.n v‘cry high dollar limits
on liability are provided.® For most facilities, the limit is ¢ t‘hc )t,otal of all costs of
response plus $50,000,000 for any damages und.er lhls” t.nle . Not even these
limits apply if “willful misconduct or willful ncgllgenFc is shown.

There is no limit under the statute to how far back in time an act by a former
generator, owner, operator, or transporter which Con.tributcs. to a current re?ease
or threat may have occurred in order for him to be liable. Similarly, thcrcé 1s no
guarantee that the treatment or disposal of a substance or waste today will not
render the generator, owner, or operator liable many years in the future for
extensive cleanup and remedial costs if there is at that late date a release or
threat of release. _ o

Compounding this problem is the current uncertainty whether the liability
under section 107 is joint and several. Under such a the9ry, the government
could proceed against any one or a group of poter?t{ally liable partlcs. for the
total costs of the cleanup, for which each would be jointly or severally liable. If
such liability were established, the only remedy of the defendants would be to
seek contribution {rom other responsible parties, if they can be found and to the
extent allowed by state law, as joint tortfeasors.®’ Superfund does not expressly
address this issue. Indeed, it is clear from the legislative history that Congr.ess
did not intend to address it, but to allow it to be resolved by the courts according
to common law principles. Senator Jennings Randolph, then chairman of the

58. For an interesting case on the measure of damages for injury to na.tural resources, see
Commonwealth of Puerto Rico v. S. S. Zoe Coliocotroni, 628 F.2d 652 (1st Cir. 1980).

59. Superfund § 107(b), 42 U.S.C.A. § 9607(b) (1977 & Supp. 1978-1981).

60. See Id. § 107(c)(1), 42 U.S.C.A. § 9607(c)(1) (1977 & S}Jp;.} 1978-1981).

61. Although the old rufe at common law did not allow contribution among tortfeasors, most
statcs now expressly allow it by statute. See Prosser, Handbook of the Law of Torts, § 50 at 307

(1971).
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Senate Environment and Public Works Committee and a principal author of the
legislation, said during the floor discussion of the final bill:®

We have kept strict liability in the compromise . . . but we have deleted any
reference to joint and several liability, relying on common law principles to
determine when parties should be severally liable. .

It is intended that issues of liability not resolved by this act, if any, shall
be governed by traditional and evolving principles of common law. An
example is joint and several hability. ... [T} he liability of joint tortfeasors
wili be determined under common or previous statutory law.

Similar statements were made by the principal authors on the House side.®

EPA and the Justice Department have taken the position that liability under
section 107, based upon its language and general common law principles, is
Joint and several.® If they are correct, then the potential liability of a generator
of a hazardous waste, as well as that of a treater or disposer, is virtually
unlimited as to time or amount. That issue has not yet been resolved by the
courts, and it is likely to be some years before it is definitively resolved.®
Perhaps because it is an open issue, and perhaps realizing that the plaintiff who
litigates it may be one with an egregiously inequitable fact situation, EPA and
the Justice Department have thus far sought to obtain participation by all
known contributors in the cleanup of hazardous waste sites on a roughly pro
rata basis, taking into account primarily the volume, and also the toxicity, of the
wastes for which each party was allegedly responsible. ¢

The government has indicated jts willingness to give a release to a company
for liability for cleanup costs paid, and may be willing to indicate that the
amounts expended were reasonable based on information then available. It is

62. 126 Cong. Rec. (Senate) 514,964 (Nov. 24, 1980). Section 101(32), 42 US.C.A.
§ 9601(32) (1977 & Supp. 1978-1981), of Superfund provides that * ‘)jablc’ or
this titie shall be construed (o be the standard of liability
Federal Water Pollution Control Act.

‘liability’ under
which obtains under section 311 of the
* While the issue of joint and several liability has not been
definitively resolved under that provision either, at least one court has held that a right of
contribution against joint tortfeasors exists under § 311. United States v. Bear Marine Serv., 509 F.
Supp. 710, 716 (E.D. La. 1980). This only makes sense in the context of joint and several liability,
a position which the Justice Department and the Coast Guard espoused during the Congressional
deliberations on Super{und. See J. Miller, Superfund: Who Pays? The Elusive Issues of Joint and
Several Liability and the Right to Contribution, 3 Envtl. Analyst No. 10, at 3 (Sept. 1982).

63. See 126 Cong. Rec. (House) 1 1,787 (statement by Congressman Florio, Dec. 3, 1980).

64. Speech by Carol Dinkins, Assistant Attorney General for Land and Natural Resources
Division, at the American Bar Association Annual Meeting at a program sponsored by the Section
of Corporation, Banking and Business Law, Committee on Environmensal Controls, San Francisco,
Aug. 9, 1982, 13 Envil. Rep. (BNA) 528-29 (1982).

65. In United States v. Petro Processors of Louisiana, Inc. (M.D. La. Civ. No. 80-358), the
district court held that 11 generators could properly be joined as defendants in a cleanup and
remedial action. Other litigation against multiple generators, treaters, and disposers will undoubt-
edly be brought, and the issue of joint and several liability can be expected to be raised in some of
them. See discussion of this issue in Mott, Liability for Cleanup of Inactive Hazardous Waste
Disposal Sites, 14 Nat. Res. Law. 379, 404-05 (1982),

66. Sec supra text accompanying note 64,
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not currently the policy of the government to gi\fe eithe}" an unFo;ldltl(l))nal
release from all future liability or an indemnification against possxt?c subse-
quent liability for contribution to other joint tortfeasors.. These are important
considerations in negotiating the terms of any clea.nup w1fh_ tht? government, zlaj
well as in contemplating the defense (])r prosecution of litigation which cou
1 ch hazardous waste problems. '
3“15:: Zuzac;is; the fall of 1981 involving Inmont Corporéuon, both }fEZII’IA z%nd
Inmont expended substantial funds on a hazardous waste site c‘leanr{pl'loI owmgt
a fire and explosion. They executed a settlement agreement in w 1% r;mo:d
agreed to pay $30,000 to the U.S. Hazardous Response Trust Fun tz;Ot
conduct specified cleanup activities. In return, EPA gave Inmont ahcovena[n ot
to sue, a statement that no further recovery from Inmont by any other pairn)T/lems
appropriate or in the public interest, and th.at the Inmont cleanu;; clcérlrlxmn o
“represent a full, fair and equitable commitment b?/ .Inmont toEtlx)A E?PX ol
responsibilities it may have” under any statute administered by E.PA °
agreed that if anyone else should sue Inmont over the matter, : s«:oun
provide supporting affidavits or testimony to the effect that Inmomh aslme ua z
obligations upon it for its share of any federal. fl.mds expend.ed on t[e c‘ea;] tp.
EPA has since indicated that it may not be willing to go quite thxs. ar in future
settlements—particularly as to the commitment to subs.equept testlmorf)y..]. .
More recently, 1n a case involving the Chem-D.ync inactive w'aste a;x 1t]'):'12
Hamilton, Ohio, 289 potentially responsible Pames were xdentxﬁefi, o w.l;c
109 voluntarily agreed to participate in funding the cleanup. Their contndu-
tions totalled $2.4 million, or seventy percent of t.he total surface. cleanup and a
groundwater assessment. Partial releases were given to th‘e settlmg compam';s,
and the government filed suit against sixteen .othfer major con::l’t;‘t;]tors gp‘z
refused to settle for all remaining costs plus lmgauon expenses.” ﬁus, X
and the Justice Department will engage in partial settlements with firms who
WIflﬁlhteor:Oissoanothcr substantial legal issue underlying section 107, narzel.y,
whether Congress may after the fact declare a spbstance hazardous an t:s
method of disposal unsound, and compel the ongma‘l generator to pz:yf tz
cleanup costs, given the prohibition in the: US C'onsmunon on ex pos fa:;:l'
laws.®® While an extensive analysis of this issue is beyond the. scolpet of this
article, it may well be that the government is limited in casesl involving pre-
Superfund conduct to what it could recover to abate a common awfnéusancfe. )
Two other points should be made before we .1eave the subject of Superfun
liability. First, parties to a commercial transaction are frtee to contll;actdzll‘mongf
one another for the performance of certain funcfxons rclatmg.to the handling o
hazardous substances, and for indemnification if those functions ar.(lel not plrog-
erly performed. However, no such contract or arrangement will preclude

67. The text of this settlement agreement was published in the Legal Times of Washington,
Nov. 2, 1981, at 17.

68. EPA Press Release (Aug. 26, 1982).

69. U.S. Const. Art. I, § 9.
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Trespass

Trespass traditionally involves interference with a person’s possessory inter-
est in land, including his right to exclude others therefrom.”® Most states
recognize that one who pollutes the environment so as to cause physical damage
to another’s property is liable for the resulting damages in a trespass action.

Somewhat related to the trespass theory is the body of common law rights and
obligations associated with the use of water and water rights, including the
riparian rights of owners of property adjoining a stream or water course, the
infringement of which can give rise to civil liability.*

Nuisance

Probably the most frequently used theory for common law liability for

environmental pollution is nuisance. It generally comes in two forms, depending

on the nature of its impact. A private nuisance is an unreasonable interference
with another’s use and enjoyment of his land, or related personal or property
interest.®® A public nuisance is one which involves interference with a general
public right.*” A private civil cause of action can be maintained based on either
type of nuisance, and the allegations will be based upon the particular facts of
the case. An actionable nuisance may include air or water pollution, excessive
noise, hazardous waste disposal, or any other form of environmental pollution
which interferes with the personal or property rights of others.®

If one has created an actionable nuisance, it is no defense that he has acted in
compliance with a permit.®* This is because the gist of the private action is for
injury to an individual, whereas the permit constitutes a satisfaction only of the
public duty embodied in the statute under which it is issued. Similarly, it is no

N.J. Misc. 790, 142 A. 756 (1928); Cities Service Gas Co. v. Eggers, 186 Okla. 466, P.2d 1114
(1940).

83. Prosser, Handbook on the Law of Torts, § 13 (1971); Restatement (Second) of Torts,
§ 158 (1977).

84. See, e.r.. Phillips v. Sun Oil Co., 307 N.Y. 328, 121 N.E.2d 249 (1954) (gas and oil {lowed
underground from defendant’s land to piaintifl’s land ); Martin v. Reynolds Metals Co., 221 Ore.
86, 342 P.2d 790, cert. denied, 362 U.S. 918 (1959); City of Philadelphia v. Stepan Chem. Co., CA
No. 81-0851 {LE.D. Pa. Aug. 4, 1982) (action against approximately 30 chemical companies {or
improper disposal of hazardous wastes; city could maintain claims under Superfund and commeon
law trespass, nuisance, and negligence).

85. See Restatement (Second) of Torts (1977), ch. 41 and cases cited.

86. Restatement (Second) of Torts (1977), ch. 40 and cases cited, including the corresponding
Restatement in the Courts; Prosser, supra note 83, § 89.

87. Restatement (Second) of Torts, supra note 83, § 821B (1977); Prosser, supra note 83, § 88.

88. See New York v. New Jersey, 256 U.S. 296 (1921); Cook Indus. v. Carlson, 334 F. Supp.
809 (N.D. Miss. 1971); Village of Wilsonvilie v. SCA Serv., 82 1Il. 2d 1, 426 N.E.2d 824 (1981)
(operation of hazardous waste dump); Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 257 N.E.2d
870, 309 N.Y.5.2d 312 (1970).

89. Illinois v. City of Milwaukee, 599 F.2d 151, 163 (7th Cir. 1979), rev'd on other grounds,
451 U.S. 304 (1981); Brown v. Petrolane, Inc., 102 Cal. App. 3d 720, 162 Cal. Rptr. 551 (1980);
Belion v. Wateree Power Co., 123 S.C. 291, 115 S.E. 587 (1922); Village of Wilsonville v. SCA
Serv. 82 11l. 2d 1, 426 N.E. 2d 824 (1981).
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d in compliance with an applicable

. . . e
such private action that one ac .
o : ons for negligence and trespass as

regulation.®® This principle applies to acti

ch-n the other hand, many states regard a violation of 2 health and safety

. . . ard
regulation as evidence of negligence or nuisance, and in some cases may reg

. . o
it as negligence per se.

Strict Liability; Ultrahazardous or Abnormally Dangerous
Activity

Strict liability (i.e., . -
1 _The leading case imposing stric . . .
?:;ngg; Eng(;ish dccigsion, Rylands v. Fletcher.® In this law school favorite, mill

d
owners constructed a reservoir, and the water broke thr}(:ughhar;dfﬂo(;)d:ts

iabili i t the defenda

inti i i mposed on the theory tha .

laintif’s mine. Strict liability was 1m
f\ad engaged in a ponnatural use of their land and therefore should bear the risk
and cost if that use injured someone else’s property interests. e in
The doctrine of strict liability has not been applied toh':nvu"ort\menhar o-n "
icati 1 tates where
i tion been uniform among thos€ $
all states, nor has its applica among {1 e
i for example, strict liability for toxic
been applied. In New Jersey, v : e
iabili tion 402A of the
i bility of the type reflected In sec

by analogy to strict product lia . '
Ryestatcrr%z]nt (Second) of Torts. The court there reasoned thatd tht:: SOC]ZI FO?CY
i j injuri a defective

tly liable for injuries caused By

that holds a manufacturer stric e

product applies with equal force to a generator 0:3 handler of hazard

i ape and cause injury. .
substances if those substances escape ang & N f
Other states have arrived at strict liability by analogizing the handl?n-g o”
M i€
hazardous chemicals to the line of cases relating to ultrahaza({(;l‘ol:;h;'ict‘wn){,
i ict liabili i is is also
iti hich strict liability has been imposed.
such as dynamiting, for w n imp

sometimes described as “abnormally dangerous” activity. Some courts have

effectively rejected the doctrine.*

liability without fault) is closely related in concept to
liability in the environmental area is

i 1.

90. Greater Westchester Homeowners Ass'n v. City of Los Angeles, 26 Ca‘\.};e%;;,}’:‘1‘6;')(108;‘4
Rptr .733 603 P.2d 1329 (1979); Village of Wiisonville v. SCA Serv., 82 11l.2d 1,4 .E. ;
(1p98.1 ); V,Vcbb v. Town of Rye, 108 N.H. 147,230 A.2d 223 (199&7).

91. See Restatement (Second) of Torts, § 288B corglmcnt (1964).

' ) R. 1 (1868).
_L.R.3 H.L. 330, {1861-73; All E. .

?)i New Jersey v. Ventron Corp., 182 N.j. Super. 210 (App I,)xv. 1981) (owu;:'éc;{::;\:::

'sin lant strictly liable for pollution of adjacent creek); Dep't of'Transp..v. g Oil,
El);(;)“; J gSﬂpcr 447 419 A.2d 1151 (N.J. Super. Law Div. 1980); City of Bridgeton v. B.¥. Ui,
Inc 146 N.J. Super. 169, 369 A.2d 49 (N.]. Super. La(vlvgg);\)'. 1976).

3 ) f Torts, §§ 519-520 . o
S I;esm‘(cir)m:)l:'t'I(zons §8 520, 821B (1977); Ortega Cabrera v, Municipality of
s . d, 227 Ore. 242, 362 P.2d 312 (1961).
(4th Cir. 1965), cert. denied, 386 U.S.

95. Restatement 3
Bayamon, 562 F.2d 91,95 (1st Cir. 1977); Loe v. Lenhar
96. See, e.g., Wright v. Masmite Corp., 308 F.2d 601 f
934 (1967) (no liability for unintentional release of formaldehyde {fumes).
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shi . . :
a:;ft}cldléhe n}jk of loss to the group of companies which had created the problem
Obe' czlic m‘ember of the industry liable in proportion to its market share.'"
y v;lours1 y(i this approach results in liability being imposed on many compa
1€s wino had nothing to do with the plaint :
plaintifl. On the other hand. i
harsh result of joi iabili o he co—
Joint and several liability, which ex;
har . d se , exists under the concert of
lti'cttx:.)lr'l and alternative liability theories. Its implications for hazardous waste
ia ) .
tuml-”y arde as yet uncle‘ar. However, recognizing that courts are increasingly
in. mdg t;) .cv%lhopments in product liability law in dealing with toxic tort cases
jured plaintifls are likely to urge this th i i
plainti €ory in cases with long lat i
that make it difficult to ident] I (ot o (e e,
entify precisely the res I
. : ponsible party (but n
of potentially responsible parties ), P o the s
Fi
nally, some states have adopted statutes that either codify or supplement
i(/}mmon law l/l\abll;ty. Examples include the Rhode Island Hazardous Waste
tvlanagement Act,'® which imposes liabilj ¢
. ability for “all damages. | inj
M : . : ges, losses, or inju-
: s rcsultlr?g from improper disposal of hazardous waste. and the s;aluth f
North Carolina and Alaska, which , e
in hazardous waste cases,1%
The i
o kZ?r points to rfemember are: (1) the common law is undergoing
« siderabic cxpansion in the field of toxic torts; (2) expansion is in the
ir I
re(;cuon .of easing .Lhe b.urden of proof for plaintifls (including the use of
p tumpt:jons) and imposing broader liability on those who handlc hazardous
waste;
m(s e; ’an (3) the nature and pace of these developments differ in each of the
! y sldtc{s. Clearly, these developments pose added risks and costs of doing
usi 1
o ness for any company handling hazardous substances, They are afTecting
way companies are assessing and managi ir ri
‘ aging their risks, and j
e . ’ : : , In many cases
m“y[crsc mﬂhucncx}r]lg l}}e way companies do business. This includes not only such
a > 45 how they handle their waste, but wi i
‘ at product lines th
what raw materials they us onsider | )
R y use, what they consider in buyj i
' . ying or selling a plant or
sTte.when toxic substances have been handled in the past, and a wide rp;n eof
. . ’
similar problems. It is to these Impacts that we next turn e

provide strict liability for personal injuries

106. S i Li ]
(ﬁnd:‘g iefc:f:cr/?berl v‘.El:, Fxlly and Co., 94 Mich. App. 59, 289 N.W.2d 20 (C. App. 1979)
136 N s 0( ;cuoann the DES context); and Bichler v. Elj Lilly and Co., 79 A.D.2d 317
T .burden | pp.r 1lv. 1981). Other courts have rejected thjs approach, holding lhat,
g (ont® ;?roo rules s}'wu‘ld apply. See, e.g., Gray v. United States, 445 F. Supp. 337
-1 Lex. 1978); Ryan v. Eli Lilly & Co., 514 F. Supp. 1004, 1008 (D% o ,
‘ 107. As noted supra notes 64-66 and accompany : ).
site cases are being settled under RCRA § 7003 anc
generator in proportion to his contribution to the si
reflecting an apportionment approach.
108, R.I. Gen. Laws §23-19.1 (1979 & Supp. 1982).

i09. N.C. Gen. Stat. §8 143-215.77
Gosr) $ 77, 21593 (1978 & Supp. 1981); Alaska Stat, § 46.03.822

Ing lext, some multigenerator hazardous wasle
I Superfund on the basis of payments by each
te—a rough analogy to market-share liability
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THE IMPLICATIONS FOR BUSINESS CONDUCT AND
RISK MANAGEMENT
IDENTIFYING THE RISKS

The business manager has the vital job of identifying those business practices
that give rise to the risk of exposure to the liabilities discussed above. He must
then develop ways to minimize the risk of exposure or to take steps, through
insurance or otherwise, to minimize the likelihood of a catastrophic loss as a
result of such liability.

Perhaps the most useful and increasingly utilized mechanism for performing
this function is the environmental audit. The environmental audit basically
involves a broad data-gathering effort concerning any activity of the company
that could subject it to liability under environmental laws. At the same time,
sources of potential liability, such as statutes, regulations, permits, judicial or
administrative orders, and contracts, are identified, and the company’s business
activity is evaluated in light of those sources of potential liability. The audit then
provides a mechanism to identify quickly all applicable environmental require-
ments, as well as the company’s compliance picture.

While an audit can be conducted on a one-time basis for a particular
transaction, or to evaluate a particular plant, it can also be done on a company-
wide basis. Frequently it is institutionalized and regularly updated so that the
resulting information can be quickly used in connection with a variety of
corporate activities. It provides an early warning system, so that minor problems
can be identified and corrected before they become major. It can be designed to
identify current and long-term costs associated with compliance. Finally, an
environmental audit can provide a valuable data base for corporate decision
making on a variety of possible future activities. These include decisions
concerning new [acilities, new products or raw materials, assessment of pro-

posed regulatory activity, and litigation support.

CHOOSING SOUND BUSINESS PRACTICES

Typically, a corporate manager faced with the extensive environmental
requirements which the law now imposes will want to know at least three
things: What are the requirements? Are we in compliance? What is it costing
us? In addition, if the company is not in compliance, he will want to know what
it will take to get into comphance, in terms ol equipment or facilities, time,
manpower, and dollars. He may also wish to know if he has more than one
option for compliance, and which is the most cost-effective. The answers to
these questions will affect how the company conducts its business, and even
what that business is.

In the area of hazardous substances, if alternative raw materials for a
particular product line are available, and one is considerably more toxic than
another, and the costs are approximately equal, the less toxic substance will be
the preferred choice. Often the equation is more complicated than this, however,
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a new concept, having existed under section 311 (p) of the Clean Water Act for
some time,!1®
With respect to facilities, Superfund requires that not earlier than five years
after the efTective date of the Act (i.e., Decembher 11, 1985), the government
must promulgate requirements that classes of facilities maintain and establish
evidence of (inancial responsibility consistent with the degree and duration of
risk associated with the production, transportation, treatment, storage, or dis-
posal of hazardous substances. Compliance with such regulations is to be phased
in over a period of between three and six years after the date of promulgation of
the regulations, with the resul; that facilities will not have to comply before
December, 1988, at the earljest. The reason for this substantial delay is
apparently twofold: (1) to allow EPA time to get the RCRA financial responsi-
bility requirements in place, to get experience with them, and to avoid inconsis-
tent or unnecessary additional requirements; and (2) to determine the extent to
which commercial insurance may be available to satisfy these requirements.
The statute specifically requires the government to “cooperate with and seek the
advice of the commercial insurance industry in developing financial responsibil-
ity requirements.” "6

However, Congress included in section 108 several provisions that make it

rather unattractive for a comimercial insurer to underwrite these requirements.

First, it provides that any claim for cleanup or remedial costs for which the
oOwner or operator may be liable may be asserted “directly against any guaran-
tor providing evidence of financiaj responsibility,” i.e., the insurer.!!? Although
the insurer, in response, may invoke any rights and defenses available to the
owner or operator, he “may not invoke any other defense that such guarantor
[or insurer] might have been entitled to invoke in a procecding brought by the
owner or operator against him.”""® This would appear to prevent him from
invoking such standard defenses as noncompliance with .conditions of the pol
(including possibly nonpayment of the premium), and knowing violations of
applicable statutory or regulatory requirements. Superfund further provides
that if the guarantor is found not 1o be acting in good faith in responding to such
a claim, it may be liable for amounts in excess of the monetary limits of the
policy.'™® Not surprisingly, the insurance industry has expressed serious doubt
that insurers will provide coverage under these circumstances.

Congress apparently realized that this could be 2 problem, and called for a
study to determine whether private insurance protection is available on reason-
able terms and conditions to the owners and operators gf facilities and vessels
subject to liability and financial responsibility requirements established under

carry hazardous substances) must establish and maintain evidence of financial responsibility of
$300 per gross ton or $5 million, whichever is greater.

115. 33 US.C. § 1321(p) (1976 & Supp. 1V 1980).

116. Superfund § 108(b)(2), 42 U.S.C.A. § 9608(b)(2) (1977 & Supp. 1978-1981),
117, Id. § 108(c), 42 US.C.A. § 9608(c) (1977 & Supp. 1978-1981),
118, 14

Voo ddo§ 1usidy, 42 US.CA, $U0UR(d) (1977 & Supp. 1978-1981),

icy
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Superfund.'® In addition, Congress Called‘ fo.r a study b?' the Treasurnyerpi)\z,i;t;
ment concerning the feasibility of estabhshmg an optional system [: di e
insurance for postclosure financial responsxblht.y f.or hazardous w.:li)sd ! ;\)’c al
facilities as an alternative to the Post-Closurf: Liability Fund dCSCI“l ed a to c. )
The Treasury Department has, in fact, sa.usﬁed both these rebquxreme[rllmsblix;i[
single report released in March 1982, entitled 'Ha‘.mrdous Su sta}:we‘ rovid}_’
Insurance.*® This study concluded that the marine insurance marl et ls.lp o
ing adequate insurance {or vessels, and that Commercml ms;rance 1s:(::;t L
owners and operators of facilities for sudden ?cc1dents, and, to som A C,Ct to
nonsudden accidents as well. It found that serious problems exist wit rfesp e
insuring pollution risks under Su'perfund.. Tﬁ{s problerg, the. rleprc;rst Oc:;ir:)iii:y
due to “the particular combination of.ha'b.lhty and nan;xah sp by
provisions which tend to render the 11a§111ty” exposure of the insure o
uncertain for traditional underwriting practices.”! Becaus.e of‘ thi.potentlg o
joint and several liability, the retroactive nature o.f this liabi .1ty[, and e
problems of insurer liability under section 108 .descnt.Je.d al?ove, it foun hat
commercial insurers were not prepared to write policies m'thls ar::e{e;;i
difficult to imagine any change in this situation ur.lless the la}v 1s amen ts. -
For similar reasons, notably the open-endc'd time comml‘mllelm as;;zcw,omd
report concluded that it was unlikely tha.t p.rllvate commercia 1r?szlr§azardous
provide an option to the Post-Closure anl?llxty Fund for inactiv azardous
waste facilities. To meet the statutory requirements as they.currzm y ,t. ,“
private insurance company would have to accept an unc?rtam an pl(()it(:;:: tz
unlimited exposure to liability in terms of duration. The insurer wwostdosure
provide financial assurance for liability and, after thg ‘thxrty-yea; P tclosure
monitoring by the owner or operator of t.he TSD fac.xlxty or 1tsf esig :rhis
insurer would have to provide monitoring and.rfl;?l_menan.ce c;lre\:;r. o
involves assumption of certain managerial responsibilities whlch,dtt e n;(:t;k)er
report concluded, no private insurance company could be expected to u
now or in the foreseeable future.’®

Available Insurance

A variety of insurance policies are available to cover personal a?}i z:z,?:or;)_/
damage caused by releases of pollutants or hazar(?ous substar(‘;cessto heent
ment, including at least some cleanup and rftmedlal costs under uc};) une .Lia-

Traditionally, most companies have carried a Corrtlprehenswe : enCidemal”
bility (CGL) Policy, which provides coverage for “sudden and ac

1977 & Supp. 1978-1981).
120. /d. § 301(b), 42 US.C.A. § 9651(b) ( )
121, /d g 107(k)(4)(A), 42 US.CA. §9607(k)(4)(A) ([19?;;Oiules-:-?;iolrggl:;mp "
Wi ilability of insurance for Superfun iabili
122. With respect to the availability o for ' up and
emedial activity Plhc report is designated as “interim,” and thus could' be (ollov.f:d byrah.ﬁrt\a::.lsl
l-cpon fairly soor; There is no reason to expect any substantial change in the findings of this
iy .
h ' . e .
"P;’;g OD‘Z;::mcm of the Treasury, Hazardous Substance Liability Insurance at v (Mar. 1982).

124. Id. at vi-vii and 143-45,
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pollution on an occurrence basis. While this type of coverage will apply to
liability arising out of a spill or other incident whose effects are known
reasonably soon after the occurrence, problems arise where the effects are not
known until years after the event, or where there is gradual seeping. Some
courts have recently stretched the scope of sudden and accidental to include
injuries which, in fact, have not become apparent until long after the occur-
rence.'”® These cases prompted many insurers to stop writing pollution liability
coverage on an occurrence basis. ‘ ’

The problems of occurrence-basis insurance coverage were further demon-

strated in Keene Corporation v. Insurance Company of North America,'® where
the Gourt of Appeals for the District of Columbia Circuit held that insurers
who had written CGL policies for any period in which an injured party was
exposed to asbestos were liable up to the limits of their policies for damages
‘which their insured might have to pay out to claimants who years after that
exposure contracted asbestosis, mesothelioma, or other diseases resulting {rom
that exposure. It made no difference that the insurance policies had long since
expired. The result of this holding is that an insurance company who writes a
CGL policy for a given year could be liable for payments many years later
when a disease eventually manifests itself and can be attributed to the exposure
to the toxic substance in question.

The result of such decisions is that insurers are moving rapidly in the
direction of writing environmental insurance coverage on a claims-made basis
rather than an occurrence basis. Under the claims-made basis, the policy covers
any claims made for injuries resulting from environmental pollution, where the
claims are presented to the insured during the period of coverage (normally one
year). Some policies limit the number of years prior to the claim when an
occurrence must have happened for the claim (0 be covered by the policy. The
scope of such a clause, as well as such traditional elements as deductibility
provisions, face amount, and reinsurance or excess coverage, are matters which
are negotiated between the company and its carrier or carriers, and hence will
vary from policy to policy.

In the past few years, insurance companies have oflered high-limit coverage
for “nonsudden or gradual” pollution under the Environmental Impairment
Liability form, which is a claim-made policy. This policy is increasingly
available and increasingly popular with companies handling hazardous wastes.

Another new policy is available from the Pollution Liability Insurance

Association, a group of thirty-seven companies that have formed a reinsurance
-

125. See City of Kimbali v. St. Paul Fire & Marine Ins. Co., 190 Neb. 152, 206 N.W.2d 632
(1973) (pollution of irrigation weil due (o scepage [rom city’s sewer); Lansco, Inc, v. Department
of Envti. Protection, 138 N.J. Super. 275, 350 A.24 520 (Ch. Div. 1975) (oil seepage into river
held “sudden and accidental”); Alistate Ins. Co. v. Kiock Oil Co., 73 A.D.2d 486, 426 N.Y.S. 2d

603 (App. Div. 1980) (gradual discharge of gasoline from storage tank held “sudden and
accidental’).

126. 667 F.2d 1034 (D.C. Cir. 1981), cert. denied,
denied, 50 U.S.J, W. 3859 (U.S. Apr. 26, 1982).

U.S.

+ 102 S. Ct. 1644, reh’y
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pool, headquartered in Chicago, for cor'npanics .oHcring coverage t;or Zolt)h
sudden and nonsudden incidents under a smgl? Clalms-made form dew_a“o.pe y
the Insurance Services Ofhce. Basic coverage is available up to 35 mi 19dn ;:;2
site, and higher excess limits may also l;?e obtained. Other. companlels: outsi fcthis
Pollution Liability Insurance Association are-also consndernng p(é;;:sl.(;bmt
type.'*” Such policies would seen:i tobbc vx:jl suited to satisfy the R i y
1 requirements discussed above. .
ms’lfl';il;cccpol?cies would also appear to_bc adcquatc to deal with com'm:l:dl?nw
liability for pollution incidents causing envnrQnmcntal damag.e,lilr}l1t u th§
cleanup costs. This coverage must be 'carefu.lly I:C\’.lCVYCd, h'owcve;, mb 1\% of the
expanding liability for delayed manifestation Injuries, dl'SCUSSC abo :ra eif
companies reportedly obtain environmental C.lalms-n.iad'c msurém; c0\‘/lh fome
this type in excess of $100 million..Sometlmes this is cgmbme wn.“ some
measure of self-insurance or the creation of reserves. Such insurance wi ’
much of the liability exposure under section 107. o.f Superfund for. clelanupl an
remedial action, subject to the qualification that' itis generally available on {1.02
a claims-made basis and may not extend back in time to cover a release }v 1zh
occurred many years ago.”*® In addition,' it d9es not generally cover costsl(t) suale
affirmative remedial action as relocating inhabitants or providing altern

drinking water supplies.

A LOOK TO THE FUTURE

From the preceding discussion, it is clear that pot'cntial .lial;.)ility arnsnng;u;:j
the generation or management of hazardous waste is continuing to expan ,din
its outer dimensions are not yet clear, if they exist at all. Courtslarf: lexpz::s arg
the scope of common law liability and l;‘)oth they and some state legis aftudela e
making it easier for plaintifls to establish a cause .of action in case}j 0 bstzn_
manifestation disease or injury suits. At the same time, Superfund : 211(5 suhiCh )
tially expanded potential liabilitlics: to thcdpom.t \Svthcrc some of the risks w

i ot be effectively insured against.
ha;}tler:aioss:(ci)fcfl}?cnproblcms creat);d for the insurance community by Sl;x;;erfu?:,
it is reasonable to expect that Congress may amend that statute ;:1oret de
financial responsibility requirements go into effect. Based upo: the i L:]CZ
conducted by the Treasury Department and comments from both the insura

127. For a more detailed discussion of these different types of insurance poli.cics, st’,éthc RcPo;l
[ the ﬁusincss Management Liability Insurance Committee of the ABA Section of orpo‘l;auo l,
%anking and Business Law, Liability Insurance Against Environmental Damage: A Status Report,
Bus. Law. 217 (1982). . .
” 12‘18S The Insurance Scrvices Office (1SO) policy does not cover fire and cxpl(l»sno: wl};nc}; do;:
. i i also
i re; isks are normally covered in the CGL policy. It shou lso |
not result from a discharge; these ris ‘ . ' o>
i ideri is i to its RCRA financial responsibility
ioned that EPA is considering at this time an expansion X :
mcmllaotri]:ns which would in some cases require a showing of ability to restore contaminated
gy . . . .
;riundwalcr on-site. Such coverage is not generaily available from lnsul':crs at lhlS. t.xme.d _—
ove, | ¢ is not available to satisfy the anticipated fina
129. For reasons set forth above, insurance is no
esponsibility requirements which § 108 of Superfund demands. Fortunately, Congress and EPA
r ; .. .
ha\zoa few years to reconsider those provisions before they can go into effect.






MEMORANDUM

FOR:

FROM: MICHAEL M. UHLM

THE WHITE HOUSE

WASHINGTON

September 3, 1983

]

EDWIN L. HARPE?;ﬁVbLJ
A

uH :
v (.

SUBJECT: Situation Report on Tuition Tax Credits

l.

our plan of action was (1) to let political pressure build on
Bradley and on Moynihan over the recess to soften them up; f
(2) to develop an "alternative" to Bradley's amendments which
would be some minimal adjustments to our original proposal;
and (3) to get Dole, Packwood,, and Moynihan to offer the
alternative, which Bradley would hopefully be receptive to
after two weeks of grassroots pressure.

During the recess, it was agreed by Dole's staff, Packwood's
staff, coalition representatives, and us that, in._developing
the alternative, we would stick firmly with our basic

approach of DOJ enforcement and that we would not bring IRS

into it as desired by Bradley. It was the assessment of
Dole's staff and Packwood's staff that if we made DOJ
enforcement "tough enough"™ we stood a good chance of getting
Bradley to back off his insistence on IRS enforcement.
Dole's staff and Packwood's staff have been pressing us very
hard to go beyond "window dressing” and to make fundamental
changes to our original enforcement scheme. Their position
is that if we do not make fundamental changes, we stand no
chance of heading off Bradley.

Senator Dole wants to have us meet with Moynihan and Bradley
no later than this next Wednesday, September 8, to unveil our
alternative,

The Alternative Approach Under Consideration: Developing a

compromise has been difficult, made more so by the fact that
many of the principals have been on vacation. Based on our
negotiations so far with the coalition, Packwood's staff, and
Dole's staff, it looks as if an approach along the following
lines could be acceptable. (Discussions have centered on
principles rather than actual language; over the weekend we
will be drafting language along the lines suggested here.) We
are thinking of offering the following alternative:

a., The Attorney General would be "authorized and
directed" to bring declaratory judgment actions
against schools that discriminated. Unlike the
present bill, no petition would be required to
trigger the Attorney General's suit. (For bargaining



purposes, we may start with the posit&on that a
petition is still required but can be filed by
anybody as long as it is related to a specific
victim. But we believe we could trade-off this
petltlon requirement altogether 1f we get what we
want in "b" below.)

The existing bill authorizes suits to establish that
a specific act of discrimination has occurred :
pursuant to a discriminatory policy. Dole's and ‘¢
Packwood's staffers would like us to abandon the
requirement of a specific act of discrimination
altogether and permit suits if a school is "following
a discriminatory policy". The approach we are
thinking of is to permit the Attorney General to
bring suit if he determines either (i) that a persan
has been discriminated against pursuant to a policy
or (ii) that a school has declared or otherwise
expressed a discriminatory policy. The Attorney
General would be required to show one or the other of
these to cut off credits.

The current bill cuts-off credits for 3 years if
final judgment is against the school. We would like
to propose that the penalty period now run
indefinitely but that the school could (after a
minimum period like 1l.or 2 years) file a motion with
the court to reestablish eligibility. The school
would have to show that it met certain objective
criteria (e.g., that it formally rescinded any
declared policy; that it undertook remedial
advertising of its new non-discriminatory policy;
that it has filed an affidavit detailing the steps it
has taken to stop the policy). Once the school has
made this threshold showing, the court would be
required to reestablish eligibility unless the
Attorney General came in and showed an actual
instance of discrimination within the preceding 1 or
2 years,

The present bill would not permit disallowance of
credits until after the final appeal. Under the
alternative, disallowances would occur as soon as the
district court judgment was entered unless the school
obtained a stay.

We think there is one pro-school change that should
be made if we make the above concessions. Under the
present bill, after final judgment credits are
disallowed retroactively to the year in which the
complaint was filed by the Attorney General. This
meant that the really decisive event would be the
filing of a complaint, because that immediately put
credits at risk. 1In many cases, the mere filing of a




complaint against the school could drive the school
out of existence., We felt we could take this severe
position because the original bill provided

safeguards against DOJ abuse -- namely, the:petition
requirement, the three-year maxim >enalty term, the
exhaustion of appeal requirement. :cause we would

be relinguishing these safeguards, .2 think the )
penalty should be prosr--*ive from the date of the
district court judgment There are elements in the
coalition that would nc¢. «ccept the alternative ¢
unless we provided this protection. It is unclear
whether Bradley would view this change as a "step
backward”.

5. Recommended Action:

a. Tuesday (September.7): Complete coordination of
alternatives within Administration and with
coalition, :

b. Wednesday: Meet first with Packwood and Moynihan and,
then, with Bradley to see if agreement can be reached
on the alternative.

c. Thursday: If Bradley does not agree to our
compromise, spend Thursday trying to muster enough
votes to beat back Bradley in committee.

d. Friday: If Bradley compromises or we can beat him, go
ahead with mark-up. :





