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MEMORA DUM 

FOR: 

F ROM: 

SUBJECT: 

THE WHITE H O U SE 

WASH! GTON 

August 15, 1983 

ROGER B. PORTER V 
STEPHEN H. GALEBAC~( 

Request for Clearance of Statement Concerning 
School Prayer Amendment 

The Christian Broadcasting Network has requested that I give 
t hem a short statement about the "silent prayer" constitutional 
amendment. 

CBN has been one of the most effective supporters of the 
President's school prayer amendment, and they would like to 
inform their followers why a silent prayer amendment is not 
necessary. Deputy AG Schmults has already testified in Congress 
against the silent prayer amendment. 

If there is no objection, I would like to give CBN the 
following statement for use in their newsletter: 

"The President's school prayer amendment would allow vocal 
prayer by students in public schools, which has been prohibited 
by Supreme Court decision since the early 196Os. An amendment 
for silent prayer is unnecessary, because the Supreme Court has 
never ruled against silent prayer in the schools. Such an 
amendment would mean a great deal of effort to produce little or 
no progress toward the goal of returning freedom of religious 
expression to the schools." 



... -.,,,, , 

-

-

MEMORA D lJM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HO U SE 

WAS HIN GTO N 

August 17, 1983 

DAVI D R. GERGEN 

STEPHEN H. GALEBAC54 ~ 

Request for Clearance of Statement Concerning 
School Prayer Amendment 

Roger Porter has approved the attached statement summarizing 
our r easons for preferring the President ' s school prayer 
amendme nt to a silent prayer amendment, and he asked that I get 
your okay before sending it to CBN. 

Could we please have your response by COB August 18. Thank 
you very much. 

cc: Roger Porter 



ME MO RA ND L' M 

THE WHITE HO U SE 

WASH I NGTON 

August 15, 1983 

FOR: T. KENNETH CRIBB, JR. 

FROM: WILLIAM P. BARR 

SUBJECT: Appointment History to Civil Rights Commission 

As you requested this morning, I have attached the three 
memos done to date on the history of CRC appointments. 

1. July 22 memo -- Among the pertinent points in this paper 
are : 

o Whe n President Kennedy took office, all the members of 
the Commission submitted their resignations. 

o When President Johnson assumed the Presidency in 1963, 
again all the Commissioners submitted their resignations. 

o When Johnson was elected President in '64, he requested 
all the Commissioners to submit their resignations. Five 
of the six did so, with Father Hesburgh holding out 
because he thought compliance with the President's 
request would acknowledge that the Commission was not 
independent. 

o The election of Nixon was the first change in 
Administration in which all or most of the members of the 
Commission did not tender their resignations. However, 
it was also the first test of the President's authority 
to involuntarily remove a sitting member: 

Nixon demanded Hesburgh's resignation, and Hesburgh 
complied. 

Nixon appointed Manuel Ruiz to replace Hector Garcia 
(a Johnson recess appointee). (See Compilation of 
CRC Meetings.) 

o Nor is President Reagan the first President to use his 
appointment power to change the character of the 
Commission. Kennedy's nominations in 1961 radically 
transformed the body from bipartisan "neutrality" to the 
liberal civil rights position. 

2. July 5 memo -- This memo provides additional background 
information supplement_ing the June 22 paper. 
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3. Compilation of Civil Rights Commission Meeting References 
to Independence -- An interesting point he re is that nominees 
were invited to participate in Commission meetings prior to 
their confirmation. It would seem that Pendleton would have the 
ability to extend such an invitation to our nominees for the 
September meeting. 



•• MEMO RA OUM 

THE WHITE H O U SE 

FOR: ROGER B. PORTER 

FROM: WILLIAM P. BARW~ 

s BJECT: Status of I mmigration Legislation 

Legis l ative Posture 

The Se n a te bi l l (S.5 29) passed by a vote of 76-18 on May 18. 
Major provisions of the bill include: 

employer sanctions with civil and criminal penalties; 
e stablishment of secure identificat ion system within 3 
years; 
legal i zation of aliens who entered the U.S. a s of 1/1/80; 
prohibition of federal benefits to legalized aliens for 3 
y ear s ; 
uncapped block grant to cover state welfare costs; 
transi tion worker program; 
budget impact 1984-88: $8 billion. 

House Judiciary Committee vooted out H.R. 1510 on May 5, 
1983. Major provisions of the bill include: 

employer sanctions with civil and criminal penalties but 
including several loopholes: citation only for first 
violation; voluntary compliance with employment 
eligibility verification requirements; and waiver of 
verification requirements for 24 hours which effectively 
exempts day labor; 
no requirement for secure identifica tion system; 
legalization of aliens who entered the U.S. as of 1/1/82; 
full reimbursement of state and local welfare costs and 
education assistance for legalized aliens; 
prohibition of benefits for 5 years except for Medicaid 
and SSI in cases of the aged, blind and disabled and i n 
the interest of public health or serious injury; 
transition worker program more loosely constructed than 
Senate version; 
budget impact 1984-88: $11.5 billion. 

Three House Committees (Agriculture, Education and Labor, and 
Energy and Commerce) marked up the bill in June. Major 
amendments would: 

eliminate loopholes in employer sanctions; 
prohibit employment discrimination based on alienage; 
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estab l ish a special counsel a nd U.S. Immigrati o n Boa rd, 
model l e d a f ter the NLRB, to hear employer sanc t i on and 
di s crimination cases; thereby avoiding district c ourt 
r eview ; 
tig hten te r ms of H-2 temporary worker prog r am a nd r e store 
r e g a u t hor i ty to DOL; 
establ i sh new t emporary worke r p r ogram for perishable 
agr icul t u r e ; 
require 100 % r eimburseme nt of p ub lic health p rog rams and 
e xemp t a ddi t ional pub lic hea l t h and s o c i a l servic e 
programs f r om 5-year deni al o f el ibility f or b ene fits. 

Claud e Pepper, (Cha irman, House Ru l e s) has a dmonis h ed the 
Chairmen o f the Jud i c i a ry, Educat ion/Labor, Agricu l t u r e and 
Ene rgy/Commer c e Committees to reach agreeme nt on t he i r various 
amendments t o H.R. 1 510 so that he c ould schedule a rul e on the 
bil l and a void a f i ght before t he Ru le s Committee. He has 
tentativel y set t h e week of Sept embe r 1 9 for Rules consideration. 

Hou s e Committ ees at Loggerheads 

The Committees, after several meetings, remain at an i mpasse. 
Ea ch committee has prid e of authorship and is unwilling to 
s upport t h e others. Education a nd Labor would likely oppose the 
bill ip its current form. 

There are several substantive issues at stake which account 
for the divergence of the Judiciary and Education/Labor 
Commi ttees. 

o Enforcement. The Education/Labor amendment strikes all 
of the enforcement loopholes now in H.R.1510. Justice 
would agree that the Education/Labor amendments 
strengthen the bill but the Judic iary Committee questions 
Education/Labor's jurisdiction for the extensive 
revision. 

0 Discrimination. Education/Labor prohibits employment 
discriminat ion on the basis of alienage and establishes 
an appeal process for judicial review of complaints. 
They claim the measure , is necessary to address the civil 
rights concerns raised by Hispanics and hence to ensure 
their support for the bill. Justice, however, does not 
believe that the bill will result in discrimination and 
is unwilling to introduce a new concept of alienage into 
civil rights law. 
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Jud i c ial Revi ew . Education/Labor proposes a judicial 
revi e proce s s throug h a Spec ial Counsel in connection 
with t he U.S. Immigra t ion Board, fashioned after the 

LRB, f or ad judicating employer sanctions and 
di s cr i minatio n cases. Education/Labor argues that the 
J udic iary bi l l is flawed bec ause appeals to the dis t rict 
c ourt would ecome de novo c a s e s a nd hence indefinitely 
delay l itigation of employer sancti ons , whereas the 
Education/La o r amendment would only allow appeals to the 
U.S . Immigration Board and the Court of Appeals. Justice 
oppose s the o ss of cont rol that would result fr om this 
amendment . 

Agricu ltu ral Labor . The Education/ Labor Committee 
amendments t ighten employment standards of the H-2 
t empo rary worker program and ma i ntain reg authority with 
the Secretary of Labor . The growers oppose such 
provis i ons a n strongly support the Agriculture Commi ttee 
amendments wh ich include a new temporary worker program. 

The Admi nistration is on record, through the Attorney 
Gene ral's July 27th letter to Rod ino, as opposing H.R.1510 unless 
amended to ad r ess b udget concerns generated by legalization 
p r ov i s ions n to t i g hten enforcement provi sions . While the 
Ed uc ation/Labor amendments address and solve the e n forceme nt 
p roblems, the legalization budget concerns have not been 
addressed. 
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. 1£ . 10 RA'.\Dl.M 

FOR: 

F ROM: 

SUBJECT: 

THE WHITE HOl"SE 

W .-\ HJ-.: C,TO:--. 

August 18, 1983 

ROGE R B. PORTER .\W 

STEPHEN H. GALEBAC~\'~ 

Administra ion · Posi t=torr_- on -Church Audit Procedures Act 

You hav e asked f o r a report on the Church Audit Procedure s 
Ac t, spons ored by Cog. Edwards as H.R.2977, a nd by Se nator 
Gras sley as S.1262. 

I have summar i zed the existing state of the law and the 
c hange s that would be made by the Church Audi t Proced ure s Act in 
At tachment A. Attachment A includes comments on the advantages 
a n1 di saavantages of t he various provisions, and compares these 
p roposals to existing regulatory provisions. 

In general, I believe this a c t is a rather modest and 
bas ically resp onsible way to address a thorny problem. The 
problen is tha t IS needs to be able to investigate fra udul ent 
claims of church status, while no t encroaching upon legitimate 
churches in ways that would infringe First Amendment rights. 
Thi s problem is aggravated by the fact that many churche s are 
small, with such l i mited financial resou r ces that merely having 
to defend again s t an IRS investigation is often crippling. 

Politically, a broad spectrum of the religious community has 
become concerned in recent years over several cases in which the 
IRS placed heavy burd ens on small churches which turned out to be 
legitimate churches after costly and lengthy proceedings. As a 
r e sult of the widespread public concern -- ranging from the 
l iberal National Council of Churches to the conservative National 
Association of Evangelicals -- there are now 62 co-sponsors for 
the House bill. 

The bill does have a number of problems, as indicated in the 
comments in Attachment A, that require some fine-tuning. But the 
basic concept of protecting legitimate churches while allowing 
IRS investigation of fraudulent ones, is a worthy objective and 
deserves our support. 

I believe our best position is to offer general support for 
the concept of the bill, while working with Senator Grassley and 
Cong. Edwards to alleviate any problems that IRS and Treasury may 
see in the bill. Senator Grassley's staff are flexible on the 
details of the bill. 

Senator Grassley has scheduled hearings for September 30 on 
the issues covered by this bill, in his Oversight Subcommittee of 
the Senate Finance Committee. 
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Unfortunat ely, I RS has sent c omment s on t his bill to Senator 
r assley w· hou t oi ng through the OB clearance process. 
· t ac,3ent B, whi c h a s sent to Se n a o r Gr a ssley by IRS with a 

c ~v er letter d a t ed J u l y 7, adopt s a strongl y negat ive and hostil e 
one . The let e r ex a ggerates t he problems i n t h e b il l, s hows no 

sensitivity o the b a sic c once rns underlying t h e broad s uppo r t 
-o r he bill , ands s no wil ling ne ss t o work co structively 
owa r d so vi g whate ve r problems d o e xist in the b il l. 

We need o correct the d amage d o ne by the I RS let t er and c ome 
t o a reasone, Administration-wide position on t he bill. 

ecomrnendation s 

o ave IRS retract the letter t hey sent to Gr a ss l ey without 
clearance. 

o Convene a me et ing of i n t erested pe r sons f rom IRS, 
Treas u ry, 0MB, and OPD, t o discu s s the pros a nd con s of 
the variou s provisions in t he bill. 

o Arr i v e a t a n Administration pos i tion in time to give 
te st imony i n Grassley's subcommittee by September 30. 

Note: A simil ar b ill was introduce d last ses s ion by Cong. 
Edwa rds, H.R.7128, but we took no pos i tion o n it. 



Summary and Comment on Church Audit Procedures Act 

- The Church Audit Procedures Act, introduced by Congressman 
E war j s as H.R.2977 a . d by Senator Gra ss ley a s S.1 262 , expand s 
t he p rote c tion that e x isting law gives t o churches in a d i t s by 
t he I RS. 

Existi ng Law 

Sectio n 760S (c) - Restriction on Examination of Churches -
provi des a s follows: 

0 In determi!"ling whether a c Lurch is s ubj ect to unre l at ed 
b siness i nco, e tax, the IS may not ex~~ine the books of 
a church unle~s the regional commissioner believe s that 
the org ani z at i n in quest ion may be engag e d in activities 
s ubject to the tax and so notifies the organization in 
a vance of tr.e examinat ion. 

The IRS may examine the religious activi t ies of a 
church on l y to the ex tent necessary to dete rmine 
whether the organizatio n is in fact a church. 

The IRS may examine the books of account of a church 
only to the extent ne c essary to determine the amount 
of tax due. 

(This provi sion was added to the Code in 1969, at the same 
time that Congress amended the Code to make churches subject 
to tax on unrelated business income.) 

Church Audit Procedures Act 

The new act is drafted as an amendment to Section 760S(c), 
adding the following provisions: 

o The IRS may not investigate a church to see if it is 
subject to unrelated business income tax or to see if it 
is truly a church, unless the regional commissioner 
"possesses evidence which leads him to reasonably 
believe" that such church is subject to tax. 

COMMENT: The IRS believes this to be a "radical change," 
because it makes the commissioner satisfy a sort of 
probable cause standard. Existing law already requires, 
however, that the regional commissioner "believe" that 
the church may be engaged in taxable activity -- to 
require that this belief be reasonably based on some 
evidence does not seem to be a radical departure from 
existing law. Senator Grassley's staff say they are open 
to fine-tuning this provision, and there may well be room 
to reach an accommodation. The general goal of 

Attachment A 

- - - ------ ~ _,.. ___ -~-- - ..,...._...,...,. ~ '" - ""-f "" ,r- ,~- · -_,,,---
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requ i ring I RS to have some g rou nd s before p u t t ing 
churche s t h r ou g h an o ft en c ostly procedure i s a g ood 
ob j e~ tive, p rov ided it c a n be achieved withou t 
hams~ r ingi ng IRS's legitimate e n f orcement a ct iviti e s. 

o IRS ay not commence an investigation unless it first 
give s wr it e n notice to the church, includi ng: 

t. e sec t i o n s of the Code under which IRS is 
a u t hor i z ed to proceed ; 

an exp lanation of the cons t itutional and other 
p r ocedu r a l rights of the org anization; 

an ex p lanation of the concerns wh ich g ive rise to t he 
investig at ion; 

descr i ption of evidenc ~ available to IRS to date; 

s t atement of facts that IRS hopes to discover by 
holdi ng t h e investigation. 

COMMENT: Existing IRS regulations requ ire written 
not i ce, a nd it is IRS's practice t o g i ve 30 d a ys' notice, 
but without the details specified in this section. The 
first thre e above-listed items appear to be a p ositive 
step, since many churches could not afford skilled legal 
counsel to learn these items on their own. The last two 
items, however, may compromise the ability of IRS to 
conduct investigations -- this point needs to be further 
explored. 

o Before conducting an investigation, IRS must obtain 
concurrence of regional IRS counsel. 

COMMENT: It would probably be better to rest on the 
judgment of the IRS regional commissioner, rather than 
giving review authority to an officer who is the regional 
commissioner's subordinate. 

o Before conducting an investigation, IRS must offer to 
meet with the church and discuss the issues at stake. 

COMMENT: This appears to be a good provision, analogous 
to the conciliation proceedings required in other 
administrative contexts. 
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o IRS must give 15 days' notice before conducting an 
e x am i nation of records, a nd mu st incl de in the not' c e a 
de s c r iption of those churc h record s a nd activities the 
I RS s e eks to e xamine. 

COMMENT: IRS already gives 30 days' notice, and this 
p rov ision d oe s not app_ear._.,pur9.e n5..ome. There is _a _ 
pos sib i lity t hat courts could s t ep in to exclud e any 
ev: e nc e ga i n from record s a nd ac ti i t ies bey ond t hose 
des c r i b ed by IRS in the noti ce -- b u t this probl em could 
be alleviated by more specific legislative drafting. 

o IRS may only i nvestigate religiou s activities of an 
organizati o n c laiming to be a chu rch to the exte n t 
nece ssary to netermine whether the organization is in 
fact a church, and IRS may investigat e church reco rds 
on ly to the exterit neces s ary to determine the amount of 
tax imposed by this title. 

COMMENT: This appears to be a reasonable limitation, 
similar to that already contained i n Section 7605(c). 

o IRS must complete its investigations of churches within 
one year from the time it gives notice that it is 
commencing an investigation. 

COMMENT: Some time limit seems appropriate, but whether 
one year is the appropriate figure depends on further 
information we will want to check with IRS. 

o For claims that IRS has violated the provisions of this 
act, churches may go into federal district court to 
obtain an injunction to prevent the Secretary from 
further action. 

COMMENT: Prohibitory injunctive relief of this sort 
appears to be the most appropriate remedy, but the 
section should be carefully drafted to avoid giving 
excessive power to federal courts to control IRS 
investigations. 

o Churches that prevail in actions against the Secretary 
will be entitled to attorneys fees. 

COMMENT: We need to check with IRS to learn the possible 
budgetary impact of this provision. 

o Three-year statute of limitations on actions by IRS to 
collect back taxes owed by churches. 
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COMME T: This is a reasonable provision. There is 
gener a l ly at ree-year statute of l imi tations for tax 
collec tion c s es. The statute of limi tations i s wa i ved 
if t e taxpay e r failed to file a return . Churches are 
not r equired t o file returns. They should be gi ven the 
t hree-y ear st atute of limitations that applies to 
everyone else, rather than being treated the same as 
persons who are delinquent in failing to file returRs. 

o Wa ives requir ement for exhaustion of administrative 
remedi es. 

COMMENT: More information is needed to assess _ whe.ther 
this provision is necessary to afford appropriate re liaf 
for churches when the IRS violates procedural provisions . 

,. 
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Re: K. R. 2172 - Church Audit Procedures Act of 1983 

Section 7605(c) of t he Code.curr en tly provides that the Service 
cs nn~-t c,-a...-n i n e t h e b o o · s of a ccoun t o f a chur c h ( o r a c onvention or 
a ss v c ls t!on o f c hu r che ) for t h e purpose o f determining lh• 
~ri a n~za l lon'a li abili t y for unre la ted b usinc£ s lncome tax, unless a 
egi or. al Co!T\.'"'lssloner ~e lieves lh a t the o rganization is e n gaging ln 

u nrelate 1 b Lsi cs s act i ities a n d notlfi~s the organ izati o n in-
~v an c e of the c-xa.rd.n a t l on. Secti o n 7605 (c) f u r l• r pr c,vl~e s that 

r. o ex d-i ~atlon c f the r e ligious activltl e a of s~ c h an or g~ n izatlon 
s all ~e ~ a de exc ept l o the exten t nece ssary to determine - ~ e t her 
t. e c : t, s r . ! 2. ;, t i o n i s a c ~. u r ch or a c or. "' e n t l. on o _r _a s s o c i a t i o n of 
c~ ur. e s. Also , no exar' n ation o f t~e b o ok s o f ac c ou n t of le 
~.ian ~~ati c n ~hal l e r o de other t han to the exte n t n ecessary to 
det ~i:-;.in e the a~ounl of lax imposed by the Cvde. 

Secti on 7605 (c) .as added tote Code b y the Tax Reform Act of 
1969, -hi ch e xte n ded t h e unrelated b ~s inc s s i n cor.e tax to ch~rches. 
Se ct i on 7605(c) was int e n ded to p r otect churches fr c,m unnecc~sary 
tax a~dits a n d the conc o mitant goverr.-r,ent intrus i on into the 
i n ternal financial matt e rs of churches. Sees. Rep. No . 91-552. 
1969-3 C.B. 468. 

Section 30l . 7605 - l(c)(2) of t h e regulation s liberally expands 
the bare statuto~y prot e ctions of section 7605(c). The regulation 
requires Regional Commis sioner a pproval and notification prior to 
any ex amination of the .. books of account .. of any orgRnization which 
i• or claim• to be a church. or a convention or association of 
churche•. Unlike the statute. ~he retulation's prior approval and 
notification requirement ls not limited to UBIT examinations of 
church '"books of account... This again was a deliberate action taken 
b y the Coverrunent to limit any intrusion into church affairs to the 
•xtent specifically approved by the Regional Commissioner The 
regulation'• requirem~nt applied to examinations of church books of 
accounts for any purpose. e.g .• determining charitable. estate and 
gift deductions. 50l(c)(3) tax exempt status. verifying payment• 
made to third - parties. and determining any other tax liability under 
the Code. Th• regulation requires that the Service must make at 
least _two "pre-examination•• contacts in writing lo obtain the 
necessary lnfonnation from the booka of account. %t la at thl• 
point that the Regional Commissioner must determine whether the 
examination ls necessary because the infonnatlon cannot be 

satisfactorily obtained in this manner. Th• Regional Commissioner 
then notifies the organization in writing at least 30 days in 
advance of the examination. 

Attachment B 

----- .,._ --~ -----...... ---....... - ·__,, ~,,, 
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Secti o n 2(a) of H.R. 2172 proroses to revamp the curre n t section 
7605(c) ex~~i n ation sch eme. 

Pr op o sed se c tion 76 0 5 (c)(l) wc·.1 ld 1 :-ev cn t the Service frol9 
comrne :-.c i ~.g a n y nv£·!:t ir, t ion or pr oc- e"t:'t!i ~ (;pre l'1.,.-1 n ary lo a 
·· c ~nn• l .. ex..._- i r.al l o, ) lo determi ne i f a c~ . ..1 r c h ( o r • ccnvcr.t :. o n or 
asEoclat l c n o f chJr chee) ls liatle for UBlT o r d o s no t q ual ify for 
t xe li on , u lest . e ~eg ional Co~~ issione r - p o ssesse s evidenc e" 
t .a t l e a d s ~l m to r E~ s onably believe that the c hurch is e~ta g! ~ g in 
_-. r.?1a t(. ~ l n .. s i: .. s s e r- is n o longe r cxc :np t. Thi s is• r ;; dlcal c ,ar, ~e 
!r -: :n c ..; :-ce t s.l c. :-,d& r ds, wh ich ar-e !n t en c:! £-d to secure inf oi-· a tlcn in 

~.e leas t lntrJslv e :-r;ar.1 r-, and "'c,uld ser l oui::l y l .a:-: s trl n g t.he 

~ervi ce's abi l it y to c o n uct nec essa ry i nvestig a tions. H . R. 2172's 
r ~w e iden tlar-y st a~datd for churc h cxa.JT1lr.ation s ~ ou ld se~ to 
r,r ecl ud e any tracHti c,na l investigatory work d one o n the basi s of 
allegatic,n o r t hi.d - p ar-ly info~,ation a n d woul d r-reclude 
a u t o .iz.iti o n f o r a n y c hu rch cxar-J.n a t i o n u n le s s the Service 
f-O Ssess.ed hard c vld c.!"'lc e e stablish ing a E.r} :--Lf.,ll5 ~ case. (Although 
the bill does n o t s rel l out the new evidenl la r y s tan da.ds, we assume 
that t~ey a.e the o.dinary standards used in court, because we 
i:,e r ceive the thrust of th is bill as the c r ca t l c> n of se.ve.al new, 
judicially revlewable s tandards for church exarrination.) 
P.esu:r.ably, not meet'lng the new evidence slanda.d wou ld not only 
pre c lude authorizati on for church examination but also void an 
examination .. improperly•• authorized• regardless of the merits of t.he 

c•••· 
Proposed section 7605(c)(2) would require the Ser-vice to notify 

the organization before any investigation ls begun. This notice 
mu et incl u de an explanation of the reasons for the investigation and 
a statement oft;-,• facts the Service hopes to determine from the 
investigation. / rt is p.obably the bill's intent to limit the 
investigation _tb the material set out in the notice. For- example. 
if the notice state• that the Service expect• to find an unrelated 
business income liability. and the investigation unexpectedly 
uncovers evidence of inurement. the Ser-vice would not be allowed t.o 
use this evidence to revoke the organization'• exempt statu•. 

Proposed section 7605(c)(3) provide• that no exarnlnatlon of 
church record• or religiou• activities may be made unles • the 
Regional Counsel concurs in the examination. The concurrence mu•t 
follow the notification described in proposed section 7605(c>C•>· 
Thia provision would give the Regional Counsel a veto over the 
Regional Commissioner•• actions and would be inconsistent with 
current Service line• of authority. 
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P r ~r s ed s c tlon 7~ 05(c)(4) r~q u lres a sec o nd notiflcatlon if 
the S£-r l e e wi s ie • to e x amine any c. ~ r c h r e cord • or rel l glou 11 
a c l v i t i e • • I t l 11 1 mp c r t an t to n o t e t l-, a t the p r o F o r e 1 u s e • the 
wo r-~ s .. ch u rch re c ord s" !n lleu of t h e wo rds .. l:, o o 'ks of a c count" 
c ::.,n l a! :-i e d l n t . e c u r ren t law. This con sl itulc s a sign if ic a n t 
e X7 a~ s ion o f t h e ty·p e o f records s ubject to the s e sp e c ial n.i les. a n d 
c oul d b e c ons tr u ed t o i nc lude all t h ird - party re c ords. su ch as bank 
rtc o r ~s. I n a ~d itl o n. this sec ond no tice n,u st c on tain a list of 
conc err.s 1o1h i c h r,a ve . ri r e to the i nv es ti gati o n. t h e l e gal a.nd f a c t u al 
issue s re e v a n t to t h e ca se, and a d e scrlpt l o n of a l l t h e ev i d ~nc e 
discove red t o dale. ~e believe th~t th is last r e q u i re~ en t wou l d e 
p a rt i cul a rl y h.nr.f u l to the Ser-vi c e•• a bi l ity lo con d u c t a ny £ r a u d 
i n v ~sti gati o n s inv olvi n g church acti v ities. It wou ld ser i ou sly 
i n~!bi t the Serv ice's a bility to de vel op cririnsl c as£ s at a i nst 
rr,a i l -ord e r r..in:.. strle•. tax protest e r g r o up s us i :1. g a c la iru c f c h u r c h 
5 l :. t u 11 a s a s h!eld. and c ases w'he r e chu rch orr, a n i zati c. r, s a r e b c. i n g 
~ s e d as c ov e r s for illicit drug ope r a t ions. Rel e asi n g evid e nc e t o 
su c h group s. or even a c k n owledgi n g t h e exist enc e of a.n 
in v estigati on. could u n~e rmi ne the a b ility of t h e S e rvj c e and ot her 
law e nforce~c nt agencies to prosecu t e s uch cas es. As part o f t h e 
se con d notice. the Service must off e r the org an i z ation a con fe ren c e 
to dis cus s the allegati ons in the n o tice . It is unclear fr om the 
pr op osed law wh o ls requ ired to hold the c on f erence. However. the 
bill c ou l d be read as r e q u iring the Re iional Com~lsslon er to 
pe r sonally hold "the conference, since he ls pe r sonally requ ired to 
send the notice. 

Proposed section 7605(c)(5) requires that if the Service still 
intends to proceed with an examination after Regional Counsel 
review. a third notice must be sent informing the organization of 
thia fact. Thi • third notice is a final notice of examination. 

Proposed section 7605(c)(6) restates the last sentence of 
current section 7605(c). This provision indicates that t he Ser-vice 
cannot examine churches except lo the extent necessary to detennine 
the amount of taxes imposed by the Code. 

Proposed section 7605(c)(7) requires the Service to make a 
decision on the merits within 365 days after the date of the first 
notification of lnvestlgatlon described above. Thia period la 
extended for any time during which the organization initiate• a 
judicial proceeding to challenge the investigation. or durln~ w1llch 
the organization refuses a reasonable request for records. elven 
the three- notice requirement of the law. the possible 
pre - examination conference. and the requirement that both the 
Regional CoJ'T\ffllssloner and the Regional Counsel approve the 
examination. we do not feel that the Service could complete a 
complicated church exaJ'l'inatlon within the 365 - day period without 
afCectin5 the 4ualil7 of the ex&1T1inatlon and the technical review of 
the issue. The time limitation would create particularly serious 
problems in cases referred for criminal investigation. Th• ~111 
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c c -: d r e s J lt in making investigatio r. • (and s u b sc· uent exa:ninatlona) 
p r.; : ':. i c al _y ! mrc., sslble. P"ur;ther. t h e bill 111 unc lear wt,ether; the 

J·Eedc d ..-.i . l .., e su r.p c- -i i'.l ,, d if the Ser ice !11 for- c ed to litigate t.o 
Ar c. v ably. if tl-1e c our-t det err l n ed that any 

r e; - est ln t e c.JJT\T'llon • .:. a not rear. c ria 'ble, the p e ri o d would not be 
s ~ .. ,: .. :-, ded. l n a d dit i on, the law fail• to rr.al<e flilY provision f o r t.he 
Ser.l e e a nd the o rga n i = s tion to agree to.extend the 365 - day period. 

f' t i a l s t~,e case, t~ .e rule could well for-ce t e Service to resort 
t o ! ~ a j i;- ~;,- dy a s s S !'" -, t power-s ata i, .st an org .:, :-, i =atlon we r e the 
l6 5 - d a y r ~r i o d wa s c om! · g to a close a n d lher-e wa s n eed to pr-otect 
t he g over-~.rne n t'11 int e r ~ ton a tax due. 

~P : li on 2(b) of' H.R . 2172 pr-ovides a special st&tule of 
l i r it • • i o:-,s ru le !or- ct . r chea. Under- the rule, fi r:~ -~ ~ i r..r-osed 
w·.de r t e Co ~e, not ju s t unrelated b u sl ne !l s i n c ome lax, :oust be 

ar H · ,~ d withi n thr-ee ) '<'«n·s of the d u e date o f lhe return, w~.c. t her 
o r- r.o t a ny r e turn ls a c tually filed. This l-1as gr-eat p o tential for 

b ~se si n ce chu r c h ~ s a r e not required to file any lnf cr-rr~tlon 
r-eturn s on lheir ta~ ex ~.:npt status a n d only a small I c r-cenlage of 
all chur-ches file unr-elated business income tax returns. 

Finally. section 2(c) of H.R. 2172 would ainend secllon 7428(b) 
to allow a church t.o s e ek a declar-alory jud&mcnt as soon as the 
Service notifies it that the Service intends lo r-evoke its chu rch 
statu•. Thi• F•~vi~lon ls probably intended to cover revocations of 
section 50l{c)(3) exempt status also. Section 7428 cur-rcntly 
pr-ovides that an organization can &eek declaratory judgment when the 
Service revoke• its section 5O1(c)(3) tax exempt status or modifies 
or denies it• •tatus as a church. The right to this procedure come• 
only after the organization hall exhausted all of its ad.mlnlstratlve 
rights. While this amendment fail• to define what type of notice l • 
intended. arguably. the initial notice of an examination for the 
pur-po~e of developing lnfonnatlon to revoke exemption might satisfy 
this requlr-ement. Theoretically, we could never complete an 
examination and the appeal procedure before judicial review. The 
act also seenua ·t.o add UBIT t.o the issue• subject. to declaratory 
judgment•. 

Conclusion 

In sW11. we view H.R. 2172 as an attempt to prohibit most church 
investigation• and exan,ination•• and to severly limit the Service•• 
ability to pursue the few examinations permissible under the 
proposal. We think that the intent of the bill ls lo insulate 
chur-ches from reasonable Se.rvice review of their compl lance with t.h• 
tax law. We cannot agree with that goal. In addition. we believe 
that the unintended result of H.R. 2172 would be a virtual license 
(due to the Ser-vie••• inability to lnve•tlgale) for mail-order 
minlstrles and tax prolestor• t.o use church status a• a •hleld for 
their tax evasion actlvltlea. 



-

-

'. 
/ 

DOCUMENTNO~•-__ /_u_c_' _~_,_~ ____ PD 

OFFICE OF POLICY DEVELOPMENT 
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THE WHITE HOUSE 

WASH I NGTON 

August 15, 1983 

MEMORANDUM FOR ST EPHI:" •~ H. GALEBACH 

FROM: 

SfJ BJ ECT : 

ROGER . • PORTER HI' 
Admini s tration Position on H.R. 2977, Church Audit 
ProcecJres Act 

As the attac hed ~emor andum from M. B. Oglesby indicates, 
Cony r a ssman Mi c ~ey Ed~ards has requested Administration support 
f o r hi s legislation, H.R. 2977. I wou l d appreciate very muc h if 
y o u would det erm ine what the current p ,~cedural requirements are, 
ho w this legis l ati o n wou ld alter those ~equirements, and what you 
s e e as the principal advantages and di sadvantages, if any, in the 
Administration supporting this leg islation. 

I would also appr~ciate your determining whether or not any 
similar legislation has been introduced in the past, and if the 
Administration has taken any position on it. 

I would like to have this analysis by close of business on 
Thursday, August 18. If this is not possible, please let me 
know. 

Attachment 
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MEMORAN DUM FOR 

TEPU : 

SUBJECT : 

THE WHITE HOUSE 

WASHINGTON 

August 1, 1983 

ED MEESE 

KEN DUBERSTEIN ~0- . 
M. B. OGLE SBY,~ 

Ad~ i nistratio n Po sitio n On H.R. 2977, 
Church Audit Pr ocedures Act 

Congre s s ma n ~ickey Edwards (R-Oklahoma) has requested 
Ad~in i st r a ti o~ s upport for t h is legi s latio n. Sena t o r 
Grassley (R- Iowa) has introeuced similar leg isl a tion , 
S . 126 2, in t h e Senate. Th is leg islation is s upported 
by t he 1a t iona l Association o f Ev angelicals, the 
Na tiona l Cou ncil o f Christian s and Jews, the National 
Council o f Churches, etc. 

Hickey e x plains that these p rocedural requirements for 
the IRS are consistent with our philosophy ana Edwards 
urges that the Administration consider support i ng his 
proposal. 

Guidance, please. 

cc: Roger Porter 
Joe Wright 



MEMO RAN D M 

THE WHITE HO USE 

WAS HI NGTON 

September 23, 1983 

FOR: JOHN A. SVAHN 

FROM: MICHAEL 
/ t 

SUBJECT: ChurcJIAudit Procedures Act 
" 

We have a good opportunity here to get out front on a bill 
that has strong support from the President's religious 
constitutency. Unless there is prompt action by the White House, 
however, Treasury and IRS will testify against the bill next 
Friday. 

The attached memo of September 19 from Oglesqy and Duberstein 
gives a quick summary of the legislative situation. I have 
confirmed that the bill does have strong and enthusiasti c support 
f r om religious groups, especially those who most favor the 
Presid ent. The bill has 70 cosponsors in the House. There does 
not seem to be any organized political opposition. Politically, 
it makes no sense to testify against the bill. 

I understand that Ed Meese is inclined, tentatively at least, 
to support this legislation. Ken Cribb is likely to schedule 
this topic for a meeting early next week probably the 8:30 
meeting on Monday. 

To bring you up to speed on the legal considerations involved 
here, I have attached a memo Steve Galebach prepared last month 
in response to an earlier query from Legislative Affairs. 
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MEMORANDUM FOR 

THRU: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

September 19, 1983 

JAMES A. BAKER 
EDWIN MEESE 
MICHAEL DEAVER 
D~VE STOCKMAN 
FAITH WHITTLESEY 

KENNETH M. DUBERSTEIN P,-(J• 
M. B. OGLESBY, Jb 
Church Audit Procedures Act 

2 P 19 3 

On May 11, 1983, Congressman Mickey Edwards (R~OK), with a group 
of bipartisan co-sponsors, introduced H.R. 2977, the Church 
Audit Procedures Act. The legislation amends the Internal 
Revenue Code to improve IRS procedures concerning investigations 
and audits of churches. The bill is supported by such diverse 
groups as the National Conference of Christians and Jews, the 
Nation~l Association of Evangelicals, th~ New York Civil Lib­
erties Union (ACLU-affiliate), the Moral Majority and Christian 
Voice. 

Congressman Edwards has been seeking an Administration 
endorsement of this legislation. The office of Tax Policy at 
the Treasury Department has recommended Administration o~­
position to H.R. 2977. Treasury officials are scheduled to 
t estify before the Ho~e Ways and Means Committee on September 
30, and will convey the position developed by the Office of Tax 
Policy unless the decision is reversed prior to that time. 

The Church Audit Procedures Act has the endorsement of many 
conservative supporters of the Preside~t and of his ccre 
cons titue nc y i n the conservative moveme nt. Interestingly, the 
bill also has the support and has been co-sponsored by Members 
as libera·1 as George Crockett (D-:-MI) and Ron Dell urns (D-CA) • 

Because this l~gislation is supported by such diverse ·groups and 
by Members from all parts of the politic-al spectrum, I hope that 
we can review our position and avoid the probable adverse 
reaction from some of our friends in the Congress. 
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SUBJECT: 

THE WHITE HOl 'SE 

W ·' • 11 1 ' ' , T 0 '\ 

August 18, 1983 

ILSER B. P ) RTER ~ 

STE?HE~ H, GALEBAC~ . 

A~ ~ inistrati n Position on Church Audit Pro:edures Act 

Y-:.:.i 1-.•r: e asked f c- r a report on t 'he C~.Jrch Audit ?ro:e J ' .. JrE s 
Act, s p ~ns orej by Co~g. Edwards as H,R,2977, and by Senator 
Grassley as S.1262. 

I ~a\·e sur._"Tlarize~ the existing state of the 1 aw a:-:d the 
=~ ~~ges t hat wo:.ild be made by the Ch~rch Audit Proce~ ~res Act in 
_;-c:.acr_-ne:-.t A. Attac'!1rnent A includes comr.,ents on the a.::vant.a;es 
,':i:-",1 -:, i sa'!v a:1tages of t h e various provisions, and comp3res tr,ese 
prop•sals to existing regulatory provisions. 

In qen~ral, I believe this act is a rather modest ar.1 
b3si~:lly :e~:-onsible way to a~dress a thor:-iy probler.-,. The 
pr ob:e~ is t~ ~t I~S needs to be able to investigate fra ~dulent 
claims of ch~rch status, while not encroaching upon legitimate 
churches in ways that would infringe First A..-nendment ri3hts. 
T~i s pr oble~ is aagravated by the fact that many churches are 
s~all, witr._ such limited financial resources that merely ~aving 
t~ defend against an IRS investigation is often crippling. 

Politically, a broa d spectrum of the religious community has 
become concerned in re c ent years over several cases in which the 
IRS placed heavy burdens on small churches which turned out to be 
legitimate churches after costly and lengthy proceedings. As a 
result of the widespread public concern -- ranging from the 
liberal National Council of Churches to the conservative National 
Association of Evangelicals there are now 62 co-sponsors for 
the House bill. 

The bill does have a number of problems, as indicated in the 
comments in Attachment A, that require some fine-tuning. But the 
basic concept of protecting legitimate churches while allowing 
IRS investigation of frauaulent ones, is a worthy objective and 
deserves our support. 

I believe our best position is to offer general support for 
the concept of the bill, while working with Senator Grassley and 
Cong. Edwards to alleviate any problems that IRS and Treasury may 
see in the bill. Senator Grassley's staff are flexible on the 
details of the bill. 

Senator Grassley has scheduled hearings for September 30 on . 
the issues covered by this bill, in his Oversight Subcanmittee of 
the Senate Finance Committee. 
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:· ::~~:-t•J7":?.t~ly, I .S has sent comr.,ents o n this bill to Senator 
-:~.=.c:_3>.:.:.__:_ : :i-:c .: t oi :-3 through ~ , e ~-(3 c-!ecra nce pr ec ess . 
• · : ·. :- : .- .:.• .~ 3 , ·,..•")") i -.:- h ·a s sent to Se n a~ :> r :; r c ssley by IF:S with a 

: ·.- .:-r :e·_t~r d -: ted J ·· l y 7, adop"': s a strc :-.g1y negative ar:a h0sti1e 
'. : ~ .. :· . ::-.e _ _;_e-.~ '= r ex 3 gerates tre pr ot-_e - .s in the b:11, s how s r10 
.- · :-: :it~ ·.- :: ~ . -.o the t :-sic cor:cer:-.s · r, --3erlting t h e t r ::a~ s u c::-:rt 
: ~r ~:-_2 : -:.J_!, c:1.:i sl-.. s no wil l :. ng ne!:s to wor k cors· . .r ~cti vely 
·- ·.·,..· :=:::--:: s:,: ·.i.::s .. ,, h <: t e ; e r problei!'.s 3o exist in the bill. 

We .~.ee1 '::> co:-rect the damage done by the IRS letter and come 
:o a rEas ::ie -=:, Admin i stration-wi·.3 e position on the bill. 

o ::a·.0 e ! :c<.S retract the letter they sent to Grassley without 
cleara:-ice. 

o Co~vene a ~ e et ing of int ereste 1 persons fro~ !RS, 
Treas.;ry, 0MB, and OPD, to .jis:- ·Jss the pros an1 cons of 
t~1e variO\. S provisions in the bill. 

o Arrive at an Administration position in , time to give 
t'?sti !'"l ony in Grassley' s subcom..-:1 i ttee by Septe:;-,ber 30. 

~ote: A si~ilar bill was introduced last sessicn by Cong. 
Edwards, H.R.7128, but we took no position on it. 
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s ~:n.~ary and C0r1ment on Church Audit Procedures Act 

T~e C .ur- Au~it Procedures Act, introduced by Congressman 
r :wa r 3s ~s H.R.2977 a ~1 by Se na~or Gra23ley a s S.1?62, e xpenjs 
t - ,e ;:, r :>te :: ticn that e ·,: isting la« gives : o ch"..Jrches in a-..:·Hts cy 
t · .. e ! F.S. 

:E :dsti:--_a !,.3w 

Sect.icn 7605 ( c) - Restriction on Examination of Ch..irches -
provi1es as foJlows: 

o : :1 jete!"'rni :-iir. 3 whether a c~ .. Jrch is s ubject to unre 1 ated 
t-.;s i:-.ess i nco- e tax, the I :'.-.S may not exa."'Tline the books of 
a c~ ur2h u _ le ~s the reoional CO?Tu"'Tl issi oner be~ieves that 
t. he o r~ .:.rn~: :m in q uestion may t-e e ~gc~~= .:.:. activi•_ies 
2~b~ec~ tot} ~ tax a nd so notifies the cr~a~ i zation i:1 
a _: ·.·a :1 ce of tl-. .; examin=.ti·::m. 

The IRS rr. 2y examine the religious activities of a 
ch J rch ~~ y to the extent necessary t o deter~ ine 
whether t ; ,e organization is in fact a church. 

Th~ IRS ma y examine the books of account cf a church 
only to t~e extent ne c essary to determine the amount 
of tax due. 

(This provision was added to the Code in 1969, at the same 
time that Congress amended the Code to make churches subject 
to tax on unrelated business income.) 

Church Audit Procedures Act 

The new act is drafted as an amendment to Section 760S(c), 
adding the following provisions: 

0 The IRS may not investigate a church to see if it is 
subject to unrelated business income tax or to see if it 
is truly a church, unless the regional commissioner 
"possesses evidence which leads him to reasonably 
believe" that such church is subject to tax. 

COMMENT: The IRS believes this to be a •radical change," 
because it makes the canmissioner satisfy a sort of 
probable cause standard. Existing law already requires, 
however, that the regional CCl'Mlissioner •believe" that 
the church may be engaged in taxable activity -- to 
require that this belief be reasonably based on some 
evidence does not seem to be a radical departure from 
existing law. Senator Grassley's staff say they are open 
to fine-tuning this provision, and there may well be room 
to reach an accommodation. The general goal of 

-· Attachment A 

- - . · -·-- - _ ., ~ ~~~ - - - --- ··- - ------ - ,..- - ... . ---· . --·. ·--... - . ----- - --- ... _. ... .... -•.- -
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req•.: iring ! RS to have SN'Tle grounds before p t.: t~ing 
= J r ;hes t ~r ~ ~gh an often ccstly pr ocedu re i s a good 
~~j~ : ~i ve, p r~v ided it c a n be a c~ieved wit he ~~ 
'!-.=-...-,~-- r i :1gi ng 'IRS's legit i mate en:or c e :-n ent a ct ivities. 

o ! RS -:- =. f not c -:>mmence an investigation unless it first 

0 

; i ves writ t e ~ notice to the ch~rch, includi ~g: 

~:-.e s~ -::t i::ms of the Code under which IRS is 
:; ..: -: her i z e 1 to procee·1 ; 

a ~ ex p laration of the constitutional and other 
rrocedu r a l rights of t h e orga nizatior.; 

an ex p la~a tion of the concerns which 3ive rise to the 
i nvest i gation; 

des c ription of evidence' available to IRS to date; 

st3tement of facts that IRS hopes to discover by 
hcldi~g t ~e investigation. 

COMME~T: Ex i sting IRS regu lations requ ire written . 
~otice, ar.1 it is IRS's practice to give 30 =ays' notice, 
~ ut witho~t the details specified in this s ect ion. The 
first three above-listed items appear to be a p o sitive 
step, since many churches could not afford skilled legal 
counsel to learn these items on their own. The last two 
items, however, may compromise the ability of IRS to 
conduct investigations -- this point needs to be further 
explored. 

Before conducting an investigation, IRS must obtain 
concurrence of regional IRS counsel. 

COMMENT: It would probably be better to rest on the 
judgment of the IRS regional commissioner, rather than 
giving review authority to an off ' cer who is the regional 
canmissioner's subordinate. 

o Before conducting an investigation, IRS must offer to 
meet with the church and discuss the issues at stake. 

COMMENT, This appears to be a good provision, analogous 
to the conciliation proceedings required in other 
administrative contexts • 

-
· - - - ·- - -- --- 4 -
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o I RS us t give 15 days' notice before conducting an 
exa-i ~~t i c n c f records, a ~d mu st i ncl ~de in t h e n o t ~= e a 
1esc r ~: tic n of those chur c h rec o r ~s and activities t ~e 
I RS seeks t o examine. 

COMME~T : IRS already gives 30 days' notice, and this 
p r ()v ision d oe s not appear }?u r j e -: s o!!'e. There is ·a 
FO s sibi lity t ~at courts cou ld s t ep in to exclu3e any 
e ·-:: 1e nce sai n '=' ".9 from rec.-ords a n1 ac ti ·.,ities bey o r. d t 'hose 
~es ~ri~ed by ! RS in the noti ce -- b ~t this pr ob!e~ co~lj 
be alleviated by more specific legislative drafting. 

o I RS may o~ l y ·nvestigate religi o~ s activities of an 
or g a ~i zati o n 2 laiming to be a ch~rch to the exte nt 
- ~=e ss a ry to j etermine w~et her the organiza t icn is in 
:3c t a church, and IRS rnay invest i gate church rec o r n s 
only t~ t he ex t ent necessary to determine the ~~ c unt of 
tax i ~posed by this title. 

0 

COM~E~T: This appears to be a reasonab~e li~itation, 
similar to tha t already contained in Section 760 S(c). 

I RS must complete its investigations of churches within 
one ye ar from the time it gives notice that it is 
comm enc ing an investigation. 

COMMENT: Some time limit seems appropriate, but whether 
one year is the appropriate figure depends on further 
information we will want to check with IRS. 

o For claims that IRS has violated the provisions of this 
act, churches may go into federal district court to 
obtain an injunction to prevent the Secretary from 
further action. 

COMMENT: Prohibitory injunctive relief of this sort 
appears to be the most appropriate remedy, but the 
section should be carefully drafted t o avoid giving 
excessive power to federal courts to c ontrol IRS 
investigations. 

o Churches that prevail in actions against the Secretary 
will be entitled to attorneys fees. 

COMMENT: We need to check with IRS to learn the possible 
budgetary impact of this provision. 

o Three-year statute of limitations on actions by IRS to 
collect back taxes owed by churches. 
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: M~~~T: This is a reasonable provision. There is 
;C' :-. e::- :: l ly a:. .ree-year stat ute c,f limitatiors :::>r t ex 
~~l e : t i c n c ~ces. The sta t~ e of li~itatio~s is wa i ~ei 
i f ":. 1 e t rl Y. ? a y "" r failed to file a re t urn. C:-.·..irches are 
··.-:-, t !-~ _·.1ired ~o file re t':.Jrns. They should :-e gi ven tr:e 
t \ ree- ; ear s t3 tute of li~ itations that appl i es to 
e·.·-== ry c:-:e else, rather than being treated the sa'":'l e as 
p~rso ~s w~o are delinquent in failing to file returns. 

W~ives requir~~ent for ~haustion of administrative 
rc r., e j ies. 

COMME~T: More information is nee1ed to assess whether 
t~is p rovisic~ is necessary to a:ford apprc~riate re l ief 
for ch~rc hes when the IRS vi olates procedural provisio~s. 

-- -- -------·----

---~· ------ . ·--- ...... ·- .. -~ .... 
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~e: H . R. 2172 - Church Audit Proce~ures Act of 1983 

s~ctl c n 76C~(c) of the Code·curr£ntly pr c ~!~cs that the Serv!ce 
c r. -: ~.: t c: ... ~ l · • ~he 't•,• c·• s of acco u r.t c,f a c h ·. , r , h ( o r a ccr.·. enlion or 
atf ~: li.'. !. cn c f . ~.ur c l-ie , ) for tt,e J'JfrC S e c f ~et cr-J !"l ! n g the 
: r La n !:~ L! on·• ~iabili t y for unre~&LE:d bL rl~ c,cs ! n come tax, unless a 
-E-t, ic -al C~:-.-!,slor,er 1elieves that t • cri,.r,ization ls ~ -. gaging ln 
~, :-ela~•1 b ~s ~~ c s s act! ~lties and notifl;s the c:-ganlzall o n ln 
t. ! ·.g~: e of t~.e CK;L-! •·,a• : on. Sectlcn 76C5(c) f~rlh t- r prc.,,1!~ ., s t~at 

o .,- .. -:-~t !c.n cf the r - l igious acll-.lt! E: 11 of £~ ~h al"\ c..rg .. rl.:at! o n 

'- a:1 ~e :-- ade e x cept lo the extent r·E: t £>ssary to delerrd.:-,e ... ~ -: ther 
·. e c;,._& ~.! ~;t Ion ls a c" ,-..i rch or a cc:-. • ·~ --: t!cn or ess c- ciat.l o n of 
c '-_:'-rs. Jlso, no e~a:-· n ation c.-f l~e t o o~s ~f ~cc ount of l~• 

~ : r~ ~ ! ~ .. t! ~n ,~s l l ~e r . je other th&n to t~e ~xlc ~ t ~ecessar7 to 
tE: !r :.-l n e lt,e .... - ,ounl of tax 1mpo6ed 'by the C..,de. 

Se c ticn ; f o S(c) "'·as adde-d to t~.e Code 't:y the -:ax Reform Act of 
:9E9, ~~ ich exle ~ ded t~e unrelated ~ :.. sinc s s l ~ core tsx to c~ - rches. 
Sec t. le~ 7605(c) was int n ded to protect chu rches fr ~m unneccEsar7 
ta.x a :.. ~lts ard the ce>nc -~;1 itant go-.·e r :-.- -ent !ntruFicn in,to th• 
! :-.lu·n al f! n .. nclal malt ~r• of churches. See S. 1-cp. No. 91-552, 
1 969 - l C.B. •68. 

Section 30l . 7605-l(c)(2) of the regulations liberally e~7a.nds 
the bare statutor::y prott.> ction• of section 7605(c). nie regulation 
requires ~etional C~:-im!£sioner aprroval and notification prior to 
any e')(~-.!nation of the .. book• of account•• of any orF,,•mlzation which 
1• or claim• to be a church. or a convention or association of 
chu rehe•. Unlike the statute, the re~ulation•• prior approval and 
notification require~ent ls not ·1lmlted to UBIT ex&1T1lnatlona of 
church .. books of account". This again was a deliberate action l~ken 

y the Co¥ernment to li mit any intrusion into church affairs to the 
••lent specifically approved by the Regional Com:nlssloner Th• 
r egulation'• requirement applied to ex&J'Tllnallons of church books of 
account• for any purpose, e.g., detennining charitable, estate and 
sift ~eductlons, 50l(c)(3) tax •~empt status, verifying payment• 
rr.ade to third-parties. and detenTllning any other tax l!abilil7 under 
the Code. Th• regulation requires that lb• Service must make at 
least _two •pre-examination" contacts in writln~ to obtain lb• 
n•cessaq lnfont",atlon Crom the books of account. It ls at thla 
point th•t lhe ~eglonal Commissioner ~u•t deler-mlne whether ~h• 
ex~.lnet.lon 1• necessar-y b~e•u•• the in(onnatlon cannot be 
••tisfactor117 obtained ln this manner. Th• ~eitonal Commissioner 
then notifies the organlzallon ln ~riling at lea•t 30 days ln 
•~vane• of the examination. 

Attachment B 
-=" • - • .:. 
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Sf>ct! ~n 2(11) of H . JL 2172 proFose• to re\.'1,L;'T'l' the cur-re r. t section 
~60~(c) •>-1a..-! r, 11 t i c n i.ct . .. _-ne. 

Pr- :: , c u , :5 se : ticn 7E ~•5(c)(l) wc . , ld 1 :- e..,c n t the Service frot1 

:c~_.. • · . ~ 1 : & ., ·· y ! nv c.dic, .t lon or prc , ~~~i 'ng (f'r-•Ur-! r,ary to a 
L:-:-:-.• l "' •x ... ·1 · al l :,- ) to detet""r.li n e i:'f a c'-. .; r-ch ( o r a ccr."·c ·-..!cn or 

if ! ::c !ati:~ ~t :h.; r r~ eE) 1• llat:e f o r ~BlT er d c£ s ~ ot q~~ li fy for 

,-..c7t!c-~ . .... · le ~ • t~e J; c-g lonal Co:-..-3 - slcn,-r .. ;, : s£ css~ s e-..· !.1e::-. : e" 

: '- .~t : ~ ~ ~s "!.m to r•~sc :-ably believe that the chur ch is e ~t- g !• g in 

. · . :.:, :.t t ~ ~- r1:, r s :· ::-!, no longer c>.r-~ ,;:,t. This is a r .. ~! c al c. a· se 
::·:n c. :L· E;:-t i.t · .1&:-~•. -hich ar-e !r,tt-:-1~<d to cc-cc;re in[c~-- ;. tic:-i in 

· "e !e1nt !r.tr-::!ve -.:-. · c- r, and \o'C'uld ser-lo~!'ly l . ci.- s tr-1 : ,g t. h e 

:-~r.·!ce's abi :it y to cc · .:' uct necess.;:-y i nvc- stit a•l.;;n s . H . R. 2172'• 

· t:• e -..:~tc:-, t!.ry st.; r.~.:~ for church f..><...rri r ati c:-. s -....:- ·-ld s<c.::, lo 

,.- ~ cL.i ~e ar.y lr a:! ll i (. n al investiE,&t.:.- . y '"' c r'k c! c-r. e c,n the ~asis of 

a llet.•ti 0 n or t ~ ir-d -p ar-ly infon-,atlc-n a n d -"Cu~d rreclude 
• 'J t ~,c,r i z.t ic :'l f, r a n y c~.u rch cx....-.1 r .at ion 1.:~.1 c- ~ s the Se'rv lee 

:;. : s E e u, e d 'hard c vi d c.:, c e c s tab 11 s ~ i n g a pr J - L f _!.£ i ~ c as e . ( A 1 t ~-:-ugh 

t~e ~ill doe • n c- t srell out the new evid~ ~t la r y !l& n ~arc!s. ~e assu~• 
t~•t t~ey ;.r-e t~• or-~in~ry slandar-~s usc-d in court. because we 
1~:-cei-..·• the th:-.Jst of this bill as the ere-alien of s-e.vE:-r-al new, 

ju~ iclally reviewable standard, for church exanlnatlon.) 
Pre su.-ably, not meeting the new e\.•idence standard would not only 

Freclude authorization for church exa,r,,inatlon but also void an 
exaiT.ir. ation "improper-1)'"0 authorized, regardless of the merit • of t.he ~-··· 

Proposed section 7605(c)(2) would require the Service to notlf7 
the organization before any lnvestlgatlon is begun. n>is notice 

mu •t incl u de an eq,lanatlon of the reason• for the lnvestigalion and 

a state.JT,ent of t~• facts the Service hopes to detennine {rom the 
~nvestlgation. 

1
It is probably the bill's intent to limit the 

investigation lb the material •et out ln the notice. For e,ca.mple, 

if the notice state• that lhe Service expect• to find an unrelated 

~u•lne•• income liabilit7. and lh• lnve•tigatlon une><J>•ctedl~ 
uncover• evidence of lnur-ement. the Service would not be allowed to 

u•• thl• evidence lo revoke lhe organl&ation•• exempt • t • tu•. 

Pro~ose4 ••ctlon 760S(c)(3) provide• that 
church record• or religiou • actlvltlea ~•~ be 
R•glonal Counsel concur• ln the exa.inination. 
follow th• notlflcation de•crlbed 1n propos•d 

no exan,lnation of 
made unlesa U,e 

Th• concurrence mu • t 
section 760S(c)(4). 

Thi• provision would give th• Regional Counsel a velo over lh• 
~•gional Col"l'l.~ls • ioner•• action• and would be inconsistent with 
current Service llne• of authorlt.7. 

---- --~-~---------~~--
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F r ~r=s•d st : tlon 7~ 0 5(c)C•> r~~ u lrcs a sec on d notification if 
the r.., ~ . ! : e -!.L ~,c • to <-, .. mine any ,t.-rch rt·cor~• or rel!gio .... • 

a c • 3 :. • i c • . J. t 1 • ! ,,p - : t a n t to n c- t e t ~. a t t. ,-, e f r c f' o r e 1 u s c • t. h • 
w.:r~s .. , ~ _ re~ ! t:c orts .. !n lieu of t~.e ""ords ··t.:.-cks of a cc c~n t. .. 

c ~~t a! -•d !n t~e Cl.!~ re ~ t law. This con alit.ulcs a sig-i flc. ~ t 
•><r :,!'".t .:..:c n o f t't-.a ty,e cf record• s ..;~ jecl to these 1,;,ec!al n.,les, and 

cc-u~d be ccnslr~ed to include all t~lrd~party re c ords, such as bank 
r~c.:lr~s. !n a~jiticn, this second nc- lice :-:u st c ontain a list of 
:c,r,-:- ~=-~• --~.!-=~ f.ilVe ri ! a to the l~v~stir,atic-n, P ·, e l.-gal au:d f .. ctual 
! •s u ~• rele~- ~ t to the c~se, and• d~5cr!fli ~n of ~11 the e~i~Lnca 
~lscove~ed lo date. \.:e believe that lhl• l&5t requ !rc:-,e n t - ·culd e 

;•r t icv:ar:y h. ~ .fl.!l to the Ser-vice'• ability to co!'", :L.c t ar.y fraud 
! ~\·t ~t!t;!!c n s i~vc: vl ~ g church activities. rt ~ould ser!c~•ly 
1~~:~it l~e ~e r~ lce"s ~blllly to devc l~ p cri r! n&l cas(S ilt • insl 

:- • i l -c::- ~t-1"' rin!slrle•. ta.x prolestor group s us ! ·. g a c:&il'D cf c l°:"Jrc h 
st ~ l -..: • .is a Eh!eld, and cases where chur ch ors& r. izat!e,r, s a r e t , .. ! n g 
~ Ii e d a s c c ·• e • s for i 11 1 c i t d n.i g o ,;:- e r o t l on s . 1' e 1 e a Ii i r . g e "' i d c. ,, c e t o 

su c h g rc,.i;s, or even • c ~,.owledging the existt:n~e of a.n 
ln,estlgatlon, could u ~ ~crmine the ability of the S e rvlce a.r.d o~her 
law Qnfcr-cc:-cnt agencies to prosecute such ca1.es . A~ part cf t.'t-.a 

secc n d ~o tlce, the Service must offer the ors&nizali6n a co n ference 
to disc u ss the alleE,atio n • in the notice. It is unclc.r from t.he 
prcpcEed law who ls required to hold the conference. Ho~ever, t.he 
bill c~u:d be read as requiring the ~etional Cc:-~issloner to 
pe r so nally hold 'the conference, since he is personally required to 
send the notice. 

Proposed section 7605(c)(S) require• that if the Ser"Vice still 
intends to proceed with an examinat.ion after ~egional Counsel 

review,• third notice mu•t be •ent infonnlng the organization of 
lhl• fact. Thi• third notice is a final not.lea of exa.~ination. 

Proposed section 7605(c)(6) restate• the last sentence of 
cur-rent section 7605(c). nils provision indicates that the Service 
cannot ex~.ine churches excepl lo lhe extent necessar-y to detennln• 
the amount of taxes imposed bJ the Code. 

Proposed section 7605(c)(7) require• the Service lo ma~e a 
decision on lhe mer1l• withln 365 days art.er the date of the rlr•t 
notlficatlon of lnvestlgation described above. Thi• period la 
extended for any time during which the organlEation lnillate• a 
Judicial proceedin& to challenge lhe lnvestlgatlon. or d~rln5 which 
the or~aniz • tlon refuses a reasonable reque•t for recor-ds. elven 
lha three-notice requlre.ment of lhe l • w, lh• possible 
pre-exaunln• llon conference, and the requirement thal bolh the 
Re&ional Col"'IITllssloner and the Regional Counsel approve the 
ex&JT1lnatl0n 1 we do not feel lhal lhe Service could complete a 
complicated church ex&1T1lnallon wl~hln lha 365-day period vilhout 
aff•ctln5 lhe quallt~ of the ex&1T1lnatlon and the technlc:al review of 
the lssue. Th• tlma 1lmltat1on would create particularly serlou• 
problem• ln case• r•f•rr•4 for criminal lnvestlgatlon. Th• •111 

' ... _..,.,. ....... _..,.,._ .. ,~ ..,....... .,...,.., ._._,...,.....,"N"_..,.,. 
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tr:· -: d r ~1 - lt ln r- a1,,!n& lnvest!gatlc- r • (an d s u ~-i:c;uent ex6..·dnatlons) 

r:-r : :! c a!"y · -:. ~fl 5!~!e. P'ur-lher. ne bill 1• u ~ clc,ar Wl-E-U·.er the 

l "' :- .: : ~ .. i · 1 ~• f..a;:c , t1,- i if the Ser.le• i• forr.ed lo litigate to 

• - ~ ~ -: · e a s ._ . . -r ~ ~ s • Ar r. _ ably • 1 f t l', e c c- u rt de t •· r.-- 1 r e d t ha t an 7 

:-t-;- ~5 t !n t'e ~~..-.---c -.• : • not r-eas : : . ;;l:•le, t l--,e ft-:-lr.d w :::ul d not be 
'- •i'- d•d. ;n •~:'1t ~o n , the law fail• to nr.~e k:".y r,rovlslon (c;,,:- t.he 

Se:-.l ~• a :"l d the ::-ga : l : :; tion to agree lo . extend the 365 - (!ay ;,eriod. 

ft,-..: •~• t' ,e ca~e. t~te r'\Jle could well force l~.e s~rvlce !o rE:sort. 

~o !·. • ~'" - ,5 . ~y - s!'t-ss- -i t. power• ar;a! 1 st en ort, ;. -,5;atlc-n w~.e:-e the 

: ! ~ - '! & y I ~ r ! : ~ ~ .. s c ..: n-, ! · & t. o a c 1 c s e • ~. d l t , e r e w • s r, e e d l o p r c;, t e, c t. 
t • 1. :::.1.t-r :-_'T',E: r. t'• ir,ter .::£ t. on a ta.JC due. 

~~:tl c n 2(b) of H . ~. 2172 provides a sreclal !'l&tule of 
!i:-!t -· ·:o~s ,..,:e for c~ :- ches. l ' ndE:r l.e rule, .. -:..Y _t~~ !:-:-;csed 
..;· !~r : ' .e Cc~e. not juE-t unrelated busl :-,e!.s !ncc-,.e tax, ~u st be 

a r ~ ( ; : t d .., l t ~- ~ n t. h r E- e :, .- •rs of l he d ... e d a t e o f l ,-._ e r <' t u rn • ~ ~-:_ ~ he r 
c. r r.~t . -.y rc-t..u-n ls a c~u ally filed. This 't-,as great potc:itlsl for 
i~~ ~e si ce ch~~chts a r e not requ ired to file .ny lr.rc:-r..tlon 
n-l u rns en the!r- t.JC <'> '· :1ipt status .. n d on1y a Eer.\all 1 crc enlage of 
a:1 c,-.,..irches file unre~ated buslnets lnc:o~ e tax returns. 

Finally. section 2(c) of H . .R. 2172 would ii..-,end Eeclion 7•2B(b) 

to allow a churc h to sc-ek a declar.tcry ju~&TTcn t as soon as lhe 
Service notifie• it that lhe Service lntcn~s lo rEvcke its ch~rch 
statua. Thi• rr~vl£ion ls probably intended to cover- revocation• of 
section 50l{c)C3) exempt status also. Section 7•28 currcnll7 
prov ides that an organization can seek declaratory jud&ment when the 

Ser·vlce revo'ke• it• sec lion 501 Cc) C 3) tax excrript sl atu• or rr,odl fies 
or denie• lt• •tatus as a church. The ri&ht to this procedure come• 
onl7 afl•r the organization ha• exhausted ell of lts ad.minlstratlv• 
rl,hl•. While this ..mend:nent fall• lo define what t.ype of notice la 
intended, arguably, the initial notice of an exaJT1inatlon for the 
pur-po~e of developing information to revoke exe~pt lon might satlaf7 
this requ!r~ent. Theoretically, we could never complete an 
exa....-,l n at!on and the appeal procedure before judicial revlev. Th• 

act also seelT\9 ·to add UBIT t.o the issues subject. lo declaralor7 
judr..menl•. 

Conclusion 

Xn SI.Ullo w• vlev H.R. 2172 •• an attempt lo prohibit mo•t church 
lnvestl&at!on• and exan,lnatlon•• and lo aeverly limit the Servlce'a 
ability lo pursue t.h• few examinations permis•ible under the 
proposal. We l~lnk that th• lnlenl of the bill l• lo insulate 
churche• Crom reasonable Service review oft.heir compliance vlth the 

tax law. W• cannot •&ree wit.h that &oal. In addltlon 0 we believe 
that lhe unintended result of H.a. 2172 would be a virtual license 
(due to the Sen,lc••• lnab11lly to lnve•tl&•l•) for ~ail-order 
ffllnlslr!e• and tax protest.or• to use church •tatu• •• a • hield for 
lbelr la.l( evasion acllvltlea. 

------- ------------ - ----~ ·--- --
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DOCL:ME!'T 1'0. , -· . PD ----------

OFFJCE OF POLICY DEVELOPMENT 

-
STAFFING MEMORANDUM 

21 ,- ----~ ' S DA TE: --·· :- - : - ..:. ACTION/CONCURRENCE/COMMENT DUE BY: co:, .~.Jgus t 1 8 
----------

SUBJECT: _:._:-:- _v: ~,::r .3-:- ~..?..T IO~ F0SITION 0~ H. R. 2 9 7 7, CHl"RCH At;DI ':' 
-------------~----------------

ACTION FYI ACTION FYI 
HARPER u • DRUG POLICY • 0 
PORTER • • TURNER • D 
BARR D • 0 . LEONARD • D 
BLEDSOE 0 • OFFICE OF POLICY INFORMATION 

BOGGS D • HOPKINS , • • ' 
BRADLEY D • PROPERTY REVIEW BOARD • D 
CARLESON • • OTHER 

/ '\ 

'i OENENO 

-$ • J}·,~lt: ~ ">/ ,; I. \ . • .... ...,_ -
GALEBACH • • 
GARFINKEL • D D 
GUNN • D D • 
8. LEONARD D D D • 
LI D • • D 
McALLISTER D D D • 
MONTOYA . D D • D 
ROPER D • • D 
SMITH • D • • 
SWEET • D D • 
UHLMANN • D D .• 

• • 
ADMINISTRATION D • • D 

REMARKS: 

~~= Please return this t~clcing 
sheet with your response 

Edwin L Harper 
Assistant to the Pres ident 
for Policy Development 

(x6515) 

- ·-· ~- - ·-·· .. ... .. . ---.. . .... .,,_... ...r,--~--··----...... ...-.---- ___ .. .. ---- ... ,,_ -- ~ -.-- - -
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THE WHITE HOUSE 

WASH : N GTON 

August 15, 1983 

M~MORANDUM FOR s-;-EPHF J H. GALEBACH 

f ?-- OM: 

S< BJ ECT: 

ROGER .... • PORTER d/ 
Ad~ ini ~tration Position on H.R. 2977, Church Audit 
?roce c 1res Act 

/..s t he atta c hed rr -:=-rnorandum fr·0rn M. 9. O'Jlesby in•jicates, 
c ~~~ r ~ssn a n ~i:ke y E~~ards has requested Administrati o n s up~ort 
f or hi s le9i s la tion, ~ .R. 2977. I wou : ct 3Jr reciate ve ry muc h i f 
y ~u w~~ l d de t er~ ine w~at the current p r ~ce du ral req ui r em~nts are, 
h ~w this l e J i s l ati c n ~o uld alter those ·· eq u· rements, a ~j what you 
s ~e as t he p r i nc ipal 3d vantages and di ~dd vantage~, if any, in the 
A-~ministration suppor~ing this le J islation. · 

I wo uld also appr~ c iate your determining whether or not any 
s i milar legislation has been introd uced in the past, and if the 
Administration has ta~en any position on it. 

I would like to have this a~alysis by close of business on 
Thursday, August 18. If this is not possible, please let me 
know. 

Attachment 
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THE WHITE HOUSE 

WASHINGTON 

August], 1983 

E:J MEESE 

!"E:N DUBERSTEIN \,-:(} • 

~;. B. OGLEEBY, ~ 
A1~ inistration Pos ition On H.R. 2977, 
Ct urch Audit Procedures Act 

,:cr.sres s:-,an ~•:i ck ey Ed..,;ards (R-Oklaho:-.a) has re~·~ested 
~dr i ~iEt r3ti c~ E~pport for this legislation. ~e~st o r 
-:: .... 0. c:='E:" (R- ... - •.•a) l1as i'ntr,...·.::uccd s~rr-1' lar le' g 1·c: 1 ~~; ,...,r, '- •---• j - - Y"t \.I.... - ~ . .. -•---'-'·•·I 
8. 1262 , in t he Senate. This legislation is s ~;Fsrted 
1:-y t r.e :·.=,tion.:: l As sociation of EYan~elicals, t h~ 
::aticr.al Cou?":cil of Christians and Je\.:s, the National 
Ccu~cil cf ct~rches, etc. 

~iickey e~plains that these procedural require~ents for 
the IP.Sare consistent with our philosophy anc Fdwards 
urges that the Administration consider supporti~g his 
:::noposal. 

Guidance, please. 

cc: Roger Porter 
Joe Wright 




