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law as well as the t,_2s of interpretive problems likely to be
caused by S. 1630. Whether the Act will accomplish its goal of
streamlining crimiunal law to effect better and fairer crinr ' -
justice 1 nains to be ¢ 1. What is certain, however, is a
measure as monumental as criminal code reform absolutely 1
deliberate and careful consideration. Haste, in this case, will
be the enemy of responsible legislation. This is particularly
true because all fe¢ :al legislation of the type and magni de of
S. 1630 has a "teaching" effect on the states. Many states can be
expected to use S. 1630, if adopted, as model legislation and t

bill's defects will ripple across the nation.

Prepared at the request of
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THE MOR/™ MA "RITY, INC.

October 23, 1981

Hon. Strom Thurmond, Chairman P
Committee on the Judiciary

United States Senate L2 ] :

209 Russell Senate Off. Bldg. 13
Washington, D.C. 20510

Dear Senator Thurmond, 0

I understand that thegbudiciary Committee may take action on

S. 1630 the Recodification of the Criminal Code. The Moral Majority ~

is strongly opposed to favorable action by the Committee or Senate
adoption of S. 1630 as presently written.

Recodification should mean that no substantive change are
made in existing law. S. 1630 however makes many changes 1in
Title 18, the Criminal Code, which substantially reduce or in >me
cases eliminate entirely certain crimes or penalties therefor. -.

For example rape is a brutal viscious crime, S 1630 reduc 3 the
current maximum penalty from death or life imprisonment to twelve
years maximum. Further thig!is a greater reduction in the maximum
penalty for rape than the reduction from life imprisonment to 20
years maximum contained in D. C. Act 4-69 which you indicated you
opposed by cosponsoring (on Sept. 11, 198l) S. Res. 207 to disapprove
D.C. Act 4-69. As you said on September 1l4th in connection the
reduced rape penalties in DiC. Act 4-69. "I am amazed that some have
so little respect for women and so little concern for the serious-
ness of the crime of rape." The same applies even more so to the
rape and statutory rape provisions of S 1630.

S. 1630 also reduces the maximum statutory rape penalties from
15 years to 6 years and to a maximum of one year if the defendant is
under 21 years of age (even if the victim is 3 or 4 years old) and
in addition no prosecution would lie if the actors were within three
years of age of each other. This in effect repeals the existing "age
of consent". Such a repeal of the age of consent was found so :=pugr
by the District of Columbia!City Council that they removed it from
D.C. Act 4-69 before submitting it to Congress. o

{ .
are strikingly parallel tc&'our objections to D.C. Act 4-bY whilcC
was disaporoved by the House of Representatives by a vote of 281

> 119. . enclose a 3 pé¢_: comparison of the objectionable parts
of D.C. Act 4-69 and the similar provisions of S. 1630 which are

equally objectionable. }
N

JERRY FALWELL, PRESIDENT
499 SOUTH CAPITOL STREET; SUITE 101, WASHINGTON, D.C. 20003 (202) 484-7511
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S. 1630 would--

1. Create an abortion funding brogram in the procedural
and technical amendments.

In cases of both rape and statutory rape, a victim
could receive "all aporopriate and reasonable expenses
necessarily incurred for ambulance, hospital, surgical,
nursing, dental, prosthetic, and other medical and related
professional services related to physical and psychiatric
care..." This is boilerplate pro-abortion language, and
has been so held to be in Harris v. McRae, 100 S.Ct. 2671,
2684 (1980): Roe v. Casey, 464 F.Supp. 487, 795, 500, 502
(1978): and Preterm v. Dukakis, 591 F.2d 121, 126 (1st Cir,
1979). Proponents of S. 1630 have steadfastly refused to
accept a Hyde amendment to this section, claiming that such
an addition was not politically feasible.

2. Deny venue for anti-pornography trials such as the
Memphis Deep Thrnat prosecution.

Deep Throat was specifically prosecuted under conspiracy
to violate 18 U.S.C. 1461 and 1462. Responding to its dis-
taste for this form of prosecution, the Levi Justice
Department added a pbrovision to the recodification whi¢
would have denied venue over this case to the Memphis court
because a "substantial portion of the conspiracy”" did not
occur within Memphis. This provision is carried forward
in section 3311 of S. 1630.

3. Rewrite the substantive federal anti-pornography laws
to--
(a) repeal prohibitions against mailing or transporting
vile objects and substances:
(b) legalize pornography containing explicit repre-
sentations of defecation:
(c) repeal explicit prohibitions against mailing or
transporting abortifacients;
(d) scale back federal ability to restrict use of the
mails to distribute pornography;
(e) Timit the reach of federal law to exclude persons
taking materials from the mails or from interstate and
foreign commerce with the intent to distribute that
material;
(f) repeal the federal prohibition against mailing
@atter in wrappers or envelopes containing filthy

It is clear that the right to possess literature,
substances (such as gasoline), and communications (such as
threats against the Tife of the President) is not coextensive
with the right to mail that Titerature, those substances, or
those communications. This is not to say that the Miller
lTanguage has never been used to justify dismissal or «
prosecution which falls below both the threshold at which the
government can prohibit possession of material and the
threshold at which the government ¢ n prohibit mailing f
material.



























Secondly, we are experiencing a violent crime wave that
is sweeping America, that is being felt by everyone. It is
instructive to note that the New York Times took a poll during
this year's New Jersey gubernatorial election which stated
that 50% more blacks than whites believed that crimes was
their chief concern. Bills that massively reduce penalties
for crimes and that duck the issue of the death penalty give
entirely the wrong signal to violent criminals; these bills,
in effect say to the criminal element in society that their
criminal activity is not all that bad - that somehow society
will just have to cope with increased crime. We reject that
attitude categorically; we call for a restoration of existing
maximum penalties and insist that all existing death =2naltie
be carried forward in a constitutionally valid manner.

Restoration of existing penalties is absolutely essential
because of the ingrained system of plea bargaining that is
endemic to our criminal justice system. By reducing maximum
pe lties, all one really does is reduce the starting point
for plea bargaining. The current maximum penalty for rape is
life imprisonment, but the average time served is only slight-
ly more than four years. If you reduce the maximum sentence
to 13 and one-third years as in HR 1647 ¢ HR 4711, you will
This is particularly true because neither I' 1647 nor f_ 4711

re; al the parole system.






In both cases, a majority of members are from institutions
which have traditionally favored lenient sentencing. In both
cases, even a strong "law and order" President would be unable
to appoint a majority of members in favor of tough

sentencing.

The sentencing commissions would pr: ulgal guidelines
specifying recommended terms of imprisonment, and an anti-
crime judge wishing to impose sentences exceeding those guide-
lines would be faced with the prisoner's right to appeal and
overturn his sentence if an appeals court found it to be
"unre: »>nable." The star irds for unreasonableness are no-
where laid out in either piece of legislation, but it is : ir
to a¢ ume that sentence exceeding commission guidelines would
become virtually non-existent.

What standards, other than a preordained judicial incli
ation toward leniency, would guide the sentencing commissons?
On page 322 of the Senate bill, Subsection (1) states that the
"Commission.....shall be guided by.....the length of such
terms actually served (under current law)." In other words,
despite the fact that the Senate bill abolishes parole, it
mandates that the results of the existing lenient parole
system be frozen into the sentencing system. (Given that the

1 ) .
were used, the average sentence for a particular cr: 2 would
automatically be reduced by two-thirds).

Currently, according to the Justice Department, the

rerage time served nationwide for murder is 62 o>nths. _ae

averac for rape is 52 months. These could become the maximum
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It doubled the originally proposed maximum penalty in S. 16. ,
changing the penalty from 12 years to 25 years. This is still
] s5s than the maximum of life nwprisonment under current law,
which we advocate, but at least it did reflect some
appreciation of the symbolic and real importance of the
statutory'maximum penalty.

Our comment with respect to these penalties applies to
many other sections of the bills. We think penalties for such
acts as sexual exploitation of children and prohibited sexual
conduct involving minors as well as many other sections must
be increased to protect the public and to signal Congress'
¢ cious concern lest anyone conclude that the American society
is moving toward acceptance of such abuses.

These reductions in penalties are even more significant
in the House bills than in the Senate bill because the House
bill continues to provide for parole. We strongly support Mr.
Lungren's view that parole should be eliminated from the
criminal code.

If the massively reduced sentences currently set forth in
H.R. 1647 and H.R. 4711 are considered in light of continua-
tion of parole, one can easily perceive a devestating impact
upon the criminal justice system. The Moral Majority, there-
fore, advocates that the bills be changed to recodify existing
P It r ' 4 ,
furtlt - most urgently submit that parole should be eliminated

from the bills.






























In closing, may I respectfully point out to the committee
that the leadership of the Moral Majority is completely aware
of the complexity of these pieces of legislation, and we are
fully aware that men of sincere purpose and good will have
traditionally argued over points of law. in civilized
societies. However, we firmly believe that the HR 1647 and HR
4711 would impose on the nation much of what the House of
Representatives refu: 1 to allow to be imposed on the District
of Columbia when it defeated D.C. Act 4-69.

By promoting the passage of a measure that would drasti
ally reduce the penalties for a number of sex-related crimes,
Moral Majority believes that the House of Representatives
would not only impose the provisions of the D.C. Act 4-69
measure on the country but would, in some cases, go far beyond
that propc 1l to drastically reduce penalties in prostitution
and child pornography cases.

The defeated Washington, D. C. measure would also have
repealed laws against sodomy, beastiality, adultery, fornica-
tion, and seduction of a student by a teacher.

As noted, all three recodification bills may be held to
do the same thing. Some of the worst, most objectionable,

parts of D.C. Act 4-69 would be foisted on the entire country.

subc mnitte vot 1 to dis >prov D.C. Ac 4-69 (House Roll Call

232 page 6762 October 1, 1981 Congressional Record).
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The sobering truth is that a lot of good Congressmen an
Senators will have to run for re-election having voted for a
bill that is soft on crime, that invites judicial activism,
and that shows almost total disregard for traditional moral
and social standards. And they will have to do this, not
because the public has demanded such changes, but because
certain Congressmen and Senators have turned these pieces of
legislation into annual projects.

Gentlemen, these bill are political time bombs designed
to be activated during this session of Congress and set to go
off when you run for re-election.

I suggest tl! t you check your mailboxes and assess for
yourselves whether or not there is a strong demand for these
radical revisions. Obviously, there was not such a demand for
the previous eleven years and the nation 1ddled by somehow
with an untidy Criminal Code. Shouldn't you ask yourself then
why this Congress should be the one to set such a political
time bomb ticking?

I strongly urge this subcommittee, notwithstanding the
instructions of the full committee, to not report any of the
pending recodification bills or if you must make a report, I
urge you to report HR 1647 and HR 4711 with the recommendation

that they not be enacted.






