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May 27, 1982

The President's proposed Voluntary
School Prayer Amendment has been
introduced in both houses of
Congress.

The Amer et is sponsored in the
U. S. Senate by Senator J. Strom
Thurmond of South Carolina as

S. J. Res. 199.

In the House of Representatives
it is sponsored by Congressman
Thomas N. Kindness of Ohio as
H. J. Res. 493.

Sincerely,

Wit &

Morton C. Blackwell
Special Assistant to the President
for Public Liaison



May 21, 1982

On May 17, the President sent to the Congress his
rroposed. amendment to the Const " :tution wt c-h would
restore the freedom [ our citizens to offer pray -
in our »ublic schools and institutions.

I have enclosed for your information the following
items: '

1. A copy of the President's proposed amend-
ment.

2. A legal analysis of the amendment prepared
y the Justice Department's Office of Legal
Poiicy.

3. A set of questions and answers relating to
the amendment.

I hope you will find 1is information helpful in
articulating the President's proposals and objectives
on thi very important issue.

Sincere}ly,

K Elizabeth Dcle
Assistant to tl¥e President
for Public Liaison

Enclosures



TO THE CONGRESS OF THE UNITED STATES:

I have attached for your consideraﬁion a proposed ¢ i
tutional amendment to restore the simple ffeedom of our citizen:
to offer prayer in our publiec schools and institutions. The
public expression through prayer of our faith in God is
fundamental part of our American heritage and a privileg
which should not be excluded by law from any American school,
public or private.

One hundred fifty years ago, Alexis de Tocqueville
fo d that all Americans believed that religious faith was

indispensable to the maintenance of their repdblicén»insti-

tutions. 1 de Tocqueville, Democracy in Am ~:a 316 (Vintage
ed. 1945). Today, I join with the people of this nation
in acknowledg’ j this basic truth, that our liberty springs.
from and depends upon an abiding faith in God. This has
been clear frdm the tiﬁe of George Washington, who stat«
in his farewell address:
Of all the dispositions and habits which
lead to political prospergtyl_religion
and morality are indispensable supports.
« - « And let us with caution indulge the
supposition that morality can be maintained
without religion. . . . (R)eason and
experience both forbid us to expectnthat
national morality can prevail in exclusion
of religious principle.
35 The Writings of George Waéhington 229 (J. Fitzpatrick
ed. 1940).
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Just as Benjamin Franklin believed it was beneflicial
fur the Constitutional Convention to begin each day's work
with a prayer, I believe that it would be beneficial for
our children to have an opportunity to begin each school
day in the same manner. Since the law has been construéd
to prohibit this, I believe that the law should be changed.
It is time for the people, throﬁgh their Congress and the
state legislatures, to act, using the means afforded them
by the Constitution.

The amendment I propose will remove the bar to school
prayer established by the Supreme Court and allow prayer
back iﬁ our schools. However, -the amendment also expressly
affirms the right of anyone to refrain from prayer. The
amendment will allow communities to determine for themselves
whether prayer should be permittea in their public schools
and to allow individuals to decide for themselves whether -
they wish to participate in prayer.

I am confident that such an amendment will be‘quickly
;dopted, for the vast ﬁajority of our people believe * ere '
is a need for prayer in our public scheols and institutidns.
I look forward to working with Congress to achieve the

passage of this amendment.

THE WHITE HOUSE,
May 17, 1982.



JOINT RESOLUTION

Proposing an amendment to the Constitution of the United

States.

Resolved by the Senate and House of Representatives

of the United States of America in Congress assembled

(two-thirds of each House concurring therein), That the

following article is hereby proposed as an amendment to
the C&nstitution of the United States, which shall be
valid to all intents and purposes as part of the Consti-
tution if ratified by the legislatqres of three-fourths
of the several States within seven years frpm the date.of

its submission to the States by the Congress:
"ARTICLE

"Nothing in this Constitution shali-be construed
to prohibit individual or group prayeb in publie schools
or other public institutions. No person shall be required
by the United States or by any State to participate in

prayer."



THE ADMINISTRATION'S PROPOSED
CONSTITUTIONAL AMENDMENT
RELATING TO
SCHOOL PRAYER

May 14, 1982
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Coins hat t ne the legené "In God We Tru;t“
since 1865, 31 U.S.C. § 324a, 5/ and this was made ‘the natior
>tto in 1956. 36 U.S.C. § 186. In 1952, Congress d.: cted
the President to proclaim a National Day of Prayer. 36
U.S.C. § 16%h. In 1954, Congress acdced the words “under..
God" to the Pledge of Allegianbe to acxnowledge this heri-
tage. 36 U.S.C. § 172. The House Judiciary Committee ex-

plained:

This is not an act establishing a religion or
one interfering with the "Zree exercise" of
religion. A distinction must be made betwe 1
the existence of a re”l¢“ >3 as an institution
and a belief in the sovereignty of God. The
phrase "under God" recognizes only the
guidance of God in our national affairs. 6/

Many patriotic songs similarlv acknowledge
dependence upon God and invoke His blessings. One stanza
from the National Anthem, 36 U.S.C. § 170, includes t!

phrases "Praise the Pow'r that hath nmade and preserved us

a nation" and "And this be our motto, 'In God is our

Trust.'" 7/ The fourth stanza of "America" reads:

5/ Engel v. Vitale, 370 U.S. 421, 449 (1962) (Stewart, J.,
dissenting).

6/ H.R. Rep. No. 1693, 83d Cong., 2¢ Sess. (1954).

7/ Engel v. Vi+ale, 370 U.S. at 449 (Stewart, J.,

d3 1ting; .
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Our fat =2rs' God, to Thee, Author of Libertyv,
to Thee we sing,
Long may our Land be bright with freedom's holy
light, '
Protect us by Thy might, Great God our King. 8/
Most recently, the House of Representatives
adopted a resolution, by a 388-0 vote, reaffirming its

practice of retaining a chaplain to begin its sessions

with prayer. 9/

These examples only confirm the tradition of
publicly declaring and encouraging a belief in and
dependence upon God. As the Supreme Court has stated: "We

are a religious people whose institutions presuppose a

Supreme B¢ ng." Zorach v. Clauson, 343 U.S. 306, 313
(1952). 10/ |

8/ Note, Religion #-< the Public Schools, 20 Vand. L. Rev.
1078, 1094 n.89 .v¥67). Before Engel v. Vitale, 370
U.S. 421 (1962), the New York City public school
students recited this verse each day. Id.

126 Cong. Rec. H1168-73 (daily ed. March 30, 1982).

I
~

/ The Court's statement in Zorach was simply one exarple
of the long tradition of judicial acknowledgment oZ our
religious heritage. The cases are replete with other
examples. See, e.g., Holy Trinity Church v. United Stat ,
7, 55 (1892):

=
o

[N]o purpose of action against religion can
be imputed to any legislation, state or
national, because this is a religiot people.
This is historically true. From the
discovery of this continent to the present
hour, t! -re is a single voice making this
affirr tion.















religious exercises should not t totally excluded from
public education, belie the absolute effect which some ! ve

sought to give these words. 24/

The Supreme Court, in holding prayer in public .
schools to be.unconstitutional} embraced an absolutist
interpretation of ''e First Amendment based on its 1 1g

of the historical context in which the Amendment was

passed. 25/ The Court in Engel v. Vitale, 370 U.S. at
428-29 n.ll, relies on the interpretation of history

contained in Everson v. Board of Education, 330 U.S. at

11-13 (opinion of the Court), and 33-42 (Rutledge, J.,
dissenting). Justice Rutledge said:

No provision of the Constitution is more
closely tied to or given content by its
generating history than the religious clause
of the First Amendment. . . . In the docu-
ments of the times, particularly of Madison,
« « « is to be found irrefutable confirmation
of the Amendment's sweeping content. . . .
[Madison's] Remonstrance is at once the most
concise and the most accurate statement of
the views of the First Amendment's author
concerning what is "an establishment of
religion.” . . . [I]lt behooves us in the
dimming distance of time not to lose sight of
what he and his coworkers had in mind when,
by a-single sweeping stroke of the pen, they
forbade an establishment of religion and
secured its free exercise. 330 U.S. at
33-34, 37-38. :

4/ See Griswold, sora note 23, at 174; R. Heal 7,
T~fferso~ ~n ®~-ac¢_>on in Public _Juca on 256 (1962).

25/ 370 U.S. at 425-30.
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clear that students were not required to participate in the
prayer, the Court appearéd to adopt a theory of implied

coercion:

When the power, prestige and financial sup-
port of the government is placeé behind a
particular religious belief, the coerxcive
pressure upon religious minorities to conform
to the officially approved religion

is plain. Id. at 431.

Or year later, in Ahinatan Schrnol Distrirt+ v.
Schempp, 374 U.S. 203 (1963), the Court struck down a
Pennsylvania law requiring that public schools begin each
day with readings, without comment, from the Bible. Er ha-
sizing the‘"complete and uneqﬁivocal“ separation between

\ .
church and state in its previous constructions of the First
Amendment, 41/ the Court concluded that the purpose ané pri-
mary effect of Pennsylvania's law was the advancement of

religion in violation of the Establishment Clause.

374 U,S. at 222-26.

In construing the Establishment Clause to require:
strict "neutrality" of the state toward religion, the Court
has forbidden the-governmentlfrom placing any support
"behind the tenets of one or of all orthodoxies." Id. at
222. The Court also reaffirmed the rule that

M Llther [the states nor the federal
government] can constitutionally pass laws or

impose requirements which aié all religions
as against non-believers, and neither can aid

41/ 374 U.s. at 219-20, __oting ”~--ch v. C] 1ison, 343 U.s.
306, 312 (1952) ) CAE alSO E """"" &-DA-_d Of
, 330 U.s. at 18.
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those religions based on a belief in God as
against those religions founded on different
beliefs. 42/ . :
The prohibition against favoring religion as against
non-belie' rs or favoring theistic religions as against
nontheistic religions would appear to preclude any action by

the states or the federal government affirming a belie in

God.

The Court in fchempp rejected the view that religious
pracfices may be defended as being in aid of legitimate
secular purposes, and concluded that the provisions to
excuse students from particiﬁation also provided, under its.
view of the Establishment Clause, no defense. 374 U.S. at
224-25, 1In short, any "religious exercises ... . required
by the States," even though "relatively minor encrocachments”
on the Court's cbncept of neutrality, are to be forbid :n.

Id. at 225.

In the years following Engel v. Vit~"2 and Abington

School District v. Schempp, the courts have increasingly

restricted the states from incorporating religious
observances into the daily schedule of students in public

schools. 1In one case, for example, a school principal's

before meals on their ov_.. initiative was upheld. 43/ 1In

42/ 374 U.S. at 220, guoting Torcaso v. Watkins, 367 U.S.
488, 495 (1961).

/ 4 cy ] L, ¢ :.
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the desires of parents, students and teachers and other
community interests consistent with applicable state law.
The amendment does not limit the types of prayer that are
constitutionally permissible and is not intended to afford a
basis for intervention by federal courts to determine |
whether or not particular prayérs are appropriate for

individuals or groups to recite.

The proposed amendment also does not specifically
limit prayer in public schools and other public institutions
to "nondencominational prayer." A limitation to "noncenomi-
national prayer" might well be construed by the federal
codrts to rule out virtually any prayer except one practi-
cally devec 1 of religious content. Because ofAthe Surreme
Court's current construction of the Establishment
Clause, 64/ any reference to God or a Supreme Being could be
viewed as "denominatioral" from the perspective of a
non-theistic sect. 65/ Readings from the Bible and other
identifi;bly Juceo=-Christian sources similarly might be

excluded as "denoninational." 66/

64/ See ! ington School District v. Schempp, 374 U.S. at
220; Engel v, Vitale 370 U.S. at 430~-33.

e/ S~k nnj lc—- —4-tt f-=7--3- UnpnAdhder
> t
nas conscruec rranscenaental Meditation as a "constitu-
tionally protected religion." alnak v. Yogi, 59z .24
197, 214 (34 Cir. 1979).

(e )]
(o)}
~

See ington Schocl District v. Schempp, 374 U.S. at
282 o1 1nan, J., ccncur: 1g)  ssertir that "any
version of the Bible is inherently sectarian").
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Moreover, a limitation to "nondenominational :ra: ¢
would not only preclude arguably sectarian praver that mzy
be promoted by the state but also would prevent individuals
or groups, acting on their own and with no encourage 1t
from the state, from participating in sectarian prayer in
public places. ' The amendment'is intended to enable the
state to allow voluntary, privately-initiate praver in
public places, such as saying grace before meals or
attending an informal prayef meeting before or after
school. 67/ It would clearly be inaépropriate to con-
stitutionaliy limit such privately-initiated prayer to

"nondenominational" expression.

The.determination of the appropriateltype of
prayer is a decision which should‘properly be made by
state and local authorities. That was indeed the practic
throughoﬁt most of this nation's history. In facit, the long
histéry of prayer in public schools has produced a cor Ld-
erable body of state court decisions, decided before ggégi

v. Vitale and Abington School District v. Schempp, whichk

clarify the scope of permissible prayers under state law.
Because the proposed amendment merely would remove the ar
of the Establishment Clause as construed by the Suprere

Court, si te laws which p: 1ibit or : ¢ cStarian

87/ Cf£. Stein v. Osl Ry, 348 F.2d 971 (grace beifore
meals); Brandon v. Board of Education, 635 F.2¢& 99¢
(prayer meeting before school). '































The Honorable Orrin Hatch -2- June 22, 1¢ 3

numpber of states? Thus, is it not realistic that all exi ting
campus religious programs would have to shut down during he
ratification process -- or terminate completely if ratification
is not achieved?

I feel I know your intent on the equal access matter, but
I fear putting it in a constitutior 1 amendment may have just
the opposite effect. I feel equal access is already gua: nteed
by the very fabric of the Constitution and that we run a risk
when suggesting otherwise. Perhaps all we need is a stal te
which clarifies the nature of the fabric content.

The open-ended nature of the wording of your proposal gives
me great concern. I feel we must be as precise as possible in
order to minimize the opportunity for judicial mischief.

Since time i~ ¢ t° 19 short on the school prayer !l I
am taking the liberty ot sending copies of my letter to other
Judiciary Committee members so they, too, might address these
concerns before the vote comes up.

I look forward to your analysis.

Sincerely,

72

Richard B. Dingme
Legislative Direc

RBD/1rj

cc: Senate Judiciary Committee

e
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number of states? Thus, is it not realistic that all existing
campus religious programs would have to shut down during the
ratification process -- or terminate completely if ratification
is not achieved?

I feel I know your intent on the equal access matter, but
I fear putting it in a constitutional amendment may have just
the opposite effect. I feel equal access is already guaranteed
by the very fabric of the Constitution and that we run a risk
when suggesting otherwise. Perhaps all we need is a statute
which clarifies the nature of the fabric content.

The open-ended nature of the wording of your proposal gives
me great concern. I feel we must be as precise as possible in
order to minimize the opportunity for judicial mischief.

Since time is getting short on the school prayer debate, I
am taking the liberty of sending copies of my letter to other
Judiciary Committee members so they, too, mi 1t address t ese
concerns before the vote comes up.

I look forward to your analysis.

Sincerely,

VoZd

Richard B. Dingme
Legislative Direc r

RBD/1rj

cc: Senate Judiciary Committee
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