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Second: I have directed the discussion principélly toward
A dment One; I do not believe that under the two
amendment strategy there will ever be an Amendment
Two. (See II. D., infra.)

Third: I have not commented on any particular wording.

I understand that the wording is

tentative. It is the concept that concerns me.
I. The Philosophy.

Amendment One compels a drastic change in the philosophy of the
right to life movement. Up to now we have advocated the right of
unborn children to the law's protection of their lives, a right equal
in law to that of any other person. Thus, we haye commonly spokén of
the '"personhood" of the children and their "unalienable right: to
live.” Amend nt One has a different thrust. It vests in
legislatures an unalienable right to do with unborn lives what they
will., It is not a Right to Life Amendment. It is a Right to

Legislate Am( Iment. The unborn are not persons; they are things.

Prc nents of Amendment One would, I assume, argue otherwise.

Let us ticipate the arguments,

v

a power to withhold protection. On the face of it, this is certainly

true. But nothing in the Amendment requires that the power be
exercised; nor is any particular degree of protection mandated. Both

these matters are Telt entirely to legislative discretion. A
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ri ts restrict legislative discretion).

In ort, the seco " gr p is pro-legisl .are, not pro-life,
These critics of Wade believe that legislatures ought to be able to
enact any sort of abortion laws they want. Just as these scholars now
condemn the Supreme Court for creating a right to abort as a means of
striking down a restfictive abortion statute, so too would they oppose
a Supreme Court decision recognizing the unborn's right to live as a

basis for invalidating a permissive abortion law.

The dissents in Wed~ are also pro-legislature. They contain no
reference to the rights of the unborn. They rely, instead, on the

prerogatives of legislatures,

Against this dual backgrou - the pro-legislature dissents in
Wade and the pro-legislature c1 is of Wade by influential legal
scholars — the pro-legislature thrust of Amendment One can hardly be
said to acknowledge, even implicitly, the personhood and rights of the
unborn. To the contrary, as a pro-legislature response to Wade,

Amen ent One can be sald to ratify the non-personhood and the

rightlessness of the unborn,

Admittedly, ’ wou
1 'om things that a legislature may not protect to things that
are legislatively protectable. But the unborn would remain things -
like whales or landmark buildings (let's protect them!) or like a
teeming, pesky species (let's not!), pending upon how a legislature

chooses to treat them.
























ghe Human Life Bill (again, without commenting on its merits), it will
be urg that leadership of the pro-life movement has passed from the
pro-life groups to Washington, and we ought not be so presumptuous as
to oppose Washington. Finally, we will be tempted with the bait that,
under Amendment One, the states are free to enact more restrictive

lawg; that Congress is merely setting the floor on abortions, Either

we accept what Congress has done or we get nothing at all.

Admittedly, I have not been optimistic., The congressional
scenario could be painted in more rosy hues. The first post-Amendment
One federal statute could possibly be restrictive enough to be
acceptable to the pro-life movement., Except that then we would be no
better off (and probably worse off) than we were in the mid 1960's
when the abortion movement started up in earnest, A media~enhanced
campaign of hc-~or stories (rape, suicide, 'backsti :t abortions')
would engulf the country in aid of the '"movement to liberalize our
restriétive abortion laws.J*vﬁll Congress withstand the pressure? I
think not. Consider:

1. If it is t2 that three quarters of the country opposes us,

why should Congress stand with us?

2. By that time, our pro-life army will be dispersed. Some wiil

have left in dispair because they regard Amendment One as a
betrayal of principle. Others will have drifted away because
the federal statute seemed to solve the on |

leaving them free to get their lives back in order (the very

argument that some proponents of Amendment One are making

1t will atso be urged that the tlagrant violations and lack of

enforcement of the statute are "making a mockery of the law." (1
cannot envision the F.B.T, and local U.S. Attorneyvs prosccutinog
abortionists. Indeed, the {oresceable difficultics in Federal
enforcement might persuade Conmress to drop the provision for federal

1

legistlation in Amendwent One and turn it into a purce States' Right

Amendment..)
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THE WHITE HOUSE

WASHINGTON

February 4, 1982

MEMORANDUM FOR ELIZABETH H. DOLE

THRU: DIANA LOZANO

FROM: MORTON C. BLACKWELL A

SUBJECT: Proposed Justice Department Report on
S.J. Res. 19 (The Helms-Dornan Human Life
Amendment) '

This draft is a clear example of the difficulty this
Administration has in implementing the philosophy and
promises of the President.

I do not propose to make a point by point refutation

of the "parade of horribles" set forth in the McConnell
draft. Anyone interested in these old criticisms should
read the back issues of "Human Life Review." For us,
this is not an open questinn. The President decided
hie peeaea on on the Helms-.u.nan Human Life Amendment
during the critical days of the early 1980 presidential
primaries.

In February, 1980, the President wrote to none other

than Nellie Gray specifically supporting the Helms-
Dornan Amendment. For the President's Justice Department
so closely to parrot the National Abortion Rights Action
League's arguments against this amendment would set

the pro-life community aflame.

The President held a highly succ 3sful meeting on January

22 with 20 top pro-life leaders in the Cabinet room.

Issuance of this McConnell draft would make most of them
feel they were taken for fools. Many of the twelve percent
of the voting public found by Dick Wirthlin to be militantly,
single-issue, anti-abortion would never again agree when

the President is described as a man of his word.

1 Y
: drai
_ 3 who are familiar with and committed to the
President's philosophy and promises. Otherwise, we will
constantly be shaken by public relations disasters which



could and should have been avoided.

There is no shortage of pro-life attorneys and legal
scholars, except, it seemsrat Justice.

Before any position paper on this issue is released,
it should go through the Cabinet Council process and
be personally approved by the President.















(" The resolution establishes a right, but does not state
what parties bear the obligation. In this respect, the resolution
is similar in concept to the Thirteenth Amendment, which outlaws
slavery. The Thirteenth Amendment has been held to impose obliga-
tions on private parties - well as governmental entities;
similarly, we assume that S. J. Res. 19, if proposed and ratified,
would impose duties on governments and private parties alike. The
resolution therefore prohibits not only state involvement with
abortions, but also the private conduct of abortions. Abortions
would become illegal throughout the nation in all situations
except possibly those in which the mother's life is threatened.

(c) While it clearly tlaws abortion, the language of this
parti lar resolution might impose certain other duties to protect
the lire of an u “orn chi’~, It could, for e ple, bar the use
of birth control techniques such as the morning-after pill or the
intrauterine device which kill the fertilized ovum after - the
technical moment of conc ition. It could prohibit the use of
medical procedures designed to improve the mother's health (but
not necessary to save her life) which create a foreseeable risk of
death to the unborn child. It could create a federal remedy for
medical malpractice or other wrongful conduct which kills the
unborn child. aAnd it could outlaw a variety of additional actions
other th = directly performing abortions which are a relatively

direct cause of an abort: .

More generally, the rights created by the resolution are not
limited to those enjoyed by the unborn child. The paramount right
to life is vested in "each human being.® Depending on the guid-
ance provided by the legislative history, the resolution could
have a relatively profound effect on the existing structure of
state and federal law. For example, the resolution would probably
prohibit murder and other varieties of homicide. While because of
due ¢ cess constraints it would not be read as imposing criminal
penalties, it would probably create a civil cause of action for
damages. Moreover, the resolution might be held to authorize the
federal government to create a uniform federal homicide law by
enacting implementing legislation. Arguably, such a law could
preempt the homiciue statutes now existing in the various states.

(d) The resolution could be held to prohibit merely negli-
gent conduct causing the death of another human being. If so, it
could authorize the creation of a federal common law of wrongful
death. It is not inconceivable that a fatality arising out of an
ordinary traffic accident could. upon the ratification of this
p1 a uar. i«

t r ri 1
for money damages.




- (e) The resolution cc | also cast doubt on decisions 2
some states permitting the f -7 18 of comatose patients to peti-
tion the court for an order terminating the use of life support
systems. See Matter of Quinl=n, 70 N.J. 10, 355 A.2d4 642 (1976).
Under ordinary principles of ..aterpretation, constitutional rights
may be waived by a knowing, conscious, and deliberate act. Since
a comatose patient is unable to waive his right to life, it is
uncertain whether the right could be waived by another in this
circumstance.

A

(£) The resolution could generate serious constitutional
questions as to the validity of capital punishment laws. It vests
the right to life in "each hun = being," including, presumably,
persons who have committed capital offenses, and states that the
right to life shall be "paramount.® If the right is paramount, it
could be construed to prevail over any interests, such as deter-
rence or retribution, which the government might seek to vindicate
through imposition of capital punishment. '

(g) Pinally, it is possible~-although we believe unlikely--
that the right to life recognized: by the resolution could be held
to include more than a right not to be killed by another. Read
most broadly, the right to "life" might argquably encompass a
certain minimum * ity" of 1life. If so, S. J. Res, 19, if
proposed and ratifiea, could arguably imf e a responsibility of
uncertain scope on governments to assure that persons within their
jurisdictions enjoy at least the minimum of material benefits
necessary to live a relatively comfortable existence. While we
believe that this argument would be weak, we would anticipate that
it would be asserted. The legislative history should help to
establish whether any protection of the quality of 1life is
intended by S. J. Res. 19.

The foregoing discussion has suggested that the amendment
proposed by S. J. Res. 19 could be read quite broadly. Our
uncertainty as to the resolution's scope stems from its sweeping
and open-ended terms. Congress could attempt to limit the meaning
of these terms through legislative history, but this attempt would
not necessarily be successful. Although arguments from history
can be treacherous, it is worth noting the expansive meaning given
to the .open~ended terms of the Pourteenth Amendment despite
historical evidence indicating that the Amendment was designed
primarily or wholly to deal with problems of slavery and race
relations. 1If, as seems likely, the purpose of S. J. Res. 19 is
onlvy to prohibit abortions, we suggest that a more narrowly drawn



The Office of Management and Budget has advised that there is
no objection to the submission of this report from the standpoint
of the Administration's program.

Sihcerely,

Robert A. McConnell
: Assistant Attorney General
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1. “ArTicLE XXVII
2 ‘““The paramount right to life is vested in each human
3 being from the mome¢ : of fertilization without regard to age,

4 health, or condition of dependency.”.
0]

SJ. Res. 19—is

































But right now there is a zealous minority which is using whatever politi-
cal power they can muster to make their point of view prevail.

We must oppose these zealots. If we remain passive, they will surely win.

They fervently believe they were put into office to "protect" our nation

by cleaning up the American Sodom and Gomor: . And if you don't see the
light -- the light revealed to them -- they're determined to declare you a
c .o
For years, Planned Parenthood -- the oldest and most
1 pected family planning organization in America -- has fought

for a woman's right to conceive or not conceive, according to
her personal preferences and the dictates of her conscience.

Being alarmist has never been our style. Instead, we have
worked quietly and diligently to gather the facts and make accu-
rate information on birth control freely available to everyone who
v ts it.

We've backed research for safer, more effective birth con-

trol methods. offer family planning counseling services to
two million people -~ mostly poor ~- who otherwise have no access
to them.

But, today, the alarm must not only be sounded but shouted because,
suddenly, self-moralizing forces are dangerously close to winning control.
They've decided, by means of a so-called Hu 1 Life Amendment, to sweep away
over sixty years of medical progress and a few centuries of enlightenment.
And to severely limit every American's freedom of choice and right to privacy
in this most personal matter.

Because this unholy alliance of religion and politics
managed to defeat many of the legislators who would have opposed
it, HLA could cruise smoothly through Congress, despite the
two-thirds vote required to pass a Constitutional Amendment.

Or a "H an Life Statute,"” drafted in an attempt to circumvent
the constitutional amendment process, could pass Congress by a
simple majority.

If the amendment passes Congress, then it will be up to
the states, twenty-one of which have already passed pro-HLA

New Right and their radical religious allies will have succeeded
in forcing you to live your life and plan your family the way
they think you should. They will have accomplished that which

(next page, please)










- PLANNED PARENTHOOD'OF METROPOLITAN WASHINGTON, DC. INC.

HGd SINTEENTH STREET, N.W. WASHINGTON, D.C. 20036 202-347-8500 '

Dear Fr egﬂ,

Thank you for taking the time to express your support for our
ad in the Washington Post. As you know, the Senate Judiciary
committee just passed the Hatch Amendment by a vote of 10 to 7.
This Amendment (S.J. 110) reads:

"A right to abortion is not secured by this Constitution.
The Congress and several States shall have the concurrent
power to restrict and prohibit abortion: provided, that
a law of a State which is more restrictive than a law of
Congress shall govern."”

Now that it has passed the Judiciary Committee, this anti-choice
legislation may reach the Senate floor in the very near future.

Y AT_YOU CAN DQ:

~

First and foremost, you can express your views to our elected
representatives.

Members of the Judiciary Committee who voted pro-choice should
receive personal thank-you notes. The pro-choice votes on the
Judiciary Committee were:

(LB EEEZE ST EERESREEEREEESRRRE R SRR EEREEEEEE RS

Mathias, MD Kennedy, MA
Specter, PA Leahy, VT
Baucus, MT ‘ Metzenbaum, OH
Byrd, WV
khkRA I AAAbIA A AR A A A A b A A A A A b ki hhhkhhhhdh
Write: Senator . United StatesiScnate, Washington, DC 20510

Residents of Virginia and Maryland should also write their
Senators and urge them to vote against the Hatch Amendment and
all other anti-choice legislation.

IR R ESEREEEEEFESEEELESE SRR LSRR EEEEER R RS REEREX R EEE L LR R R PR

Maryland Residents Virginia Residents
Write: Write:

Charles McC. Mathias, Jr. Harry Byrd, Jr.

358 Russell Building > 417 Russell Building

Washington, D.C. 20510 Washington, D.C. 20510

Paul Sarbanes John Warner

2327 Dirksen Building 6239 pirksen Building

Washington, D.C. 20510 Washington, D.C. 20510

RS EESSEEERRERERSR Rt R it s s i i s R AR EYEARER RS R

Finally, the Planned Parenthood Metropolitan Washington
Public Affairs Program welcomes volunteers who want to work
with us on this issue. If you can donate some time, please
call us at 347-8500, or send in the attached coupon and we will
contact you.

Thanks again for your support!

Sincerely,
/VA Vs / l/.ﬂ -~
J .

i , Fine/

Public Affairs Director
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Please contact me, I would like to volunteer with your Public
Affairs Program.

Name Phone: Day , Eve .-

Address_v_
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DR JACK WILKE
7634 PINE GLEN DR
CINCINNATI OH 45224

THIS IS A COPY OF A MAILGRAM SENT TO PRESIDENT RONALD REAGAN WHITE
HOUSE WASHINGTON DC: [

WE THE UNDERSIGNED DIRECTORS OF Tﬁﬁ\ggiiigfb RIGHT TO LIFE COMMITTEE b
BELIEVE THAT A CONSTITUTIONAL AMENDM THE MOST FRASTIBLE WAY TO

END ABURTION. WE URGE TO REFRAIN FROM COMMITTING YOUR ADMINISTRATION

TO ANY PRO-LIFE STRATEGY UNTIL CONSTITUTIONAL AMENDMENT ALTERNATIVES
HAVE BEEN THOROUGHLY EXAMINED IN THE SENATE CONSTITUTION

SUB-COMMITTEE CHAIRED BY SENATUR HATCH.

WILLIAM MOFFATT, ALASKA B
KEN HIEGEL, ARKANSAS

CHARLES ONOFRIO, COLORADO

JACK WILTRAKIS, CONNECTICUT -
BETTY OMALLEY, DELAWARE

JEAN DOYLE, FLORIDA

KEL MACDONALD, GEORGIA

EDWARD BYBEE, HAWAIT

LIANNE MCALLISTER, IDAHO

VELICIA GOEKEN, ILLINOIS e

ROGER MALL, IOWA

Daur Nty oy

SANDRA FAUCHER, MAINE
DARLA ST. MARTIN, MINNESOTA
PAUL ARTMAN, MISSISSIPPI
SUSANNE MORRIS, MONTANA
RUTH MCGROARTY, NEVADA
GUY GRANGER, NEW HAMPSHIRE
CHARLOTTE GOODWIN, NEW MEXICO
DAVID MOYNIHAN, NEW YORK
EMMA O'STEEN, NORTH CAROLINA
ALBERT FORTMAN, M.D., NORTH DAKOTA
JACK WILKE, M.D., OHIO
ANTHONY LAUINGER, OKLAHOMA
TOM FALLER, OREGON
DENISE NEARY, PENNSYLVANIA
ANNA SULLIVAN, RHODE ISLAND
JOHN WADDY, TENNESSEE
JANET CARROLL, UTAH
ELEANOR ELWERT, VERMONT
WANDA FRANZ, WEST VIRGINIA
7O REPLY BY MAILGRAM, SEE REVERSE SIDE FOR WESTERN UNION’'S TOLL - FREE PHONE NUMBERS
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>DENNIS VLOMKE, WYOMING (ALTERNATE)

22:03 EST
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NORTH ~*™OLINA RIGHT T~ ""F~ INC.
P.O. "ox 9363 " -eer 'oro, North C--olina 27408

A non profit Educational Organization

July 26, 1982

irton Blackwell
Specizl Aasistant to the President
for public Liaison
The White House
Washingion, Des Co

Dear Mr, Blackuwsllg

Enclosed is a copy of wmy letter to Pr id t Reagan requesting a note of
some kind Por the opening ceremoniss of ths North Carolina Right to Life
Convi ;ione, 1 hope you will remember our brief conversktiicn et the
National Right tc Life Convention, at whi | time you asked me to send a
copy to you,

I would apprsciete very much anything you can do in regard to my requect,.
Yours for Life,

NORTH CARCLINA RIGHT TU LIFE, INC.

David G, U'Stecn
President

DGOsnp
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