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commitiee, inc.,

September 9, 1981

The President
The Wnite House
Washington, D.C. 20500

Dear IMr. President:

On my return August 19 from Fast Africa I was informed of the enclosed letter,
which received extensive media exposure through Patrick Buchanan's syrndicated

colum. The "=tter, allegedly written by you to Mrs. Marie Craven of Chicago,
I11., states in part "I believe that most of the talk about my appoirntment was
stirred up principally by one person in Arizona. I have done a great deal of

checking on this and have found this person has something of a record of being
vindictive."

The media has assumn=2d that I am that "vindictive" person and this wicely pub-
licized assumption has not been denied by the White House.

In my July 15 letter to Attorney General William French Smith, regarding the
Kermeth Starr memorandum, I have described Mrs. O'Connor as '"dediceated, highly
intelligent, capable, and a very likeable person."

In the Senate Steering Committee I stated that Judge O'Connor was "z gracious
and a gifted lady." My criticism deals with Judge O'Connor's 1970-1974 voting
record on abortion-related issues and not with the individual.

As Fresident of the National Right to Life Committee in 1980, I had the privi-
lege of meeting with you on two occasions, in January in Rye, New Ycrx, and in
June in Los Angeles.

I had faith then, as I do now, in your integrity and pro-life commit.:.ent.

not T wl > 1, ‘ 1
because you were given seriously misleading information.

My family and friends, however, are understandably distressed.

The hurt and bewildorment of the pro-1ife movement will, I believe, cnly be
dispelled by opesn z2nd honest communication.



-
I would like to meet with you while I am in Washington for the confirmation
hearings, September 9th through 11lth.

Thank you for your consideration of this request.

Cordially,
Z > G g L
. ) ‘[ x
/<5x/7c, 1 y//v/;Lﬁfiﬂw ) /
Carolyn Gerster, M.D.

Vice-Tresident in Charge of International Affairs
National Right to Life Committee

CG:sb
Enclosures
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National Right to Life News

August 24, 1981

Text «

Reagan’s, Craven's Leticrs

On the day that President Reagan announced the nomination of Sandra Q'Connor, Chicago prolifer
Atarie Crauven wrote to him expressing her opposition. Her letter sparked a revealing response several weeks
ter. The texts of Mrs. Craven's and President Reagan’s letters follow.

Dear President

A numbenr
point tomight to
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decided 1o wm
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[ only hope
this is your ultii
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an alternate ca

[ hope, for
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July 7, 1981

yeople are planning on picknlinq.you at yourdeparture
wr appointmentof Jucdlge O'Connor lrom Arizona forthe
Jurtice. Instead of participating in this prolest, | have
ar.

se proliler sinc April of 1973. | have snrved and am
clorsoflocal pr eqgroups, have served as chairman of
ed for Lite, ana nave coniribuled too many valuable

snd small children o let what you have done today go

niment and {rustration pent up in me al this moment,
3l you have be'rayed me and millions of Americans I
ion preborn babies, as well as those who will conlinue to
wuse they are an inconveanience tosomany ofournation’s

residen! of Irish Catholic heritage, and up until my
3 commitinrd Democral. | worked for your election alorg
istnbuting your compaign literature. making phone calls,
e'c. | don't want credit ior any of this; I just want you to
i2 memen! | know hat the power of the ollice has taken
parly platlorm and campaign promises.

-roots cilizen — and | am sickened by wilnessing once
nses of the politician.

ol | prayed for your swilt recovery. | continue to pray lor
{aments will be wise ones. Today | am having difficully
1l the words of the letler that you sent to the National Right
June®l8, 198].

atsome day syen our laws will re-allirm this principle (that
g ol human life) We've worked together for a long ime
ain hopelul that we will soon see a solution to this difficult

M, you have belrayed the prolife position. Judge Sandra
-0-abarlion legirlahion when she was an Arizona

'n, this appoiniment bring us closer to our goal of
children of Amerrica?

y Uniled States Senale rejects your appointiment. Maybe
al — your appointment of 8 woman to salisly the pro-
ywed by rejection of her appointment by the Senale and
appointed to satisly all factions.

3 of our nation’s most vital resource, our children, [ am

Sincera.y.
Mrs. Marie Craven

-

(This is the
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dralt of Mrs. Marie Craven's letter to the President. The hnal
wmmnn kit ma mhanoa in arhelanca Onk ana corv of tha linol

THE WHITE HOUSE
WASHINGTON
August 3, 1981

Dear Mrs. Craven:

I''n sorry 1o be so long in responding to your letter, tut ['ve found in ail the
channels of gavernment, it olten takes o while for Iellers such as yours 10 riet
through the mail department and over lo my desk. So lorgive me for Inat | thank
you lor wnting and appreciale the opportumity to comment with regard to my
Supreme Courl appointment and my position on abortion.

I believe that most of the talk about my appointment was stirred up principai.y by
one person in Anzona. | have done a great dral of cheacking on this and nave
found this person has something ol a record ol being vindichive. | have net
changed my position; I donotthink [ have broren my pledae. Mrs O'Connorhas
assured me of her personal abhorrence {or abortion. She hos explained. as ner
allacker did not explain. the so-called vole against preventing university
hospials in Anizona from perlorining abortions

VWhat actuaily happened occurred back when she was a Seralor in the state
government. A bill had been pazced by the Serate ard sen!l over ‘o the House
caiing lor some rebmilding of the [2otbail stadium at the universily. The tinuse
added an amendment which would have prevenied Ite umiversity hospitals [1Hm
perlorming abortions. But the consuitution of Arizona maxes it piain tnat any
amendinent nnist deal with the subject in the onginal bili or ihisillegal For this
reason the Senale, including Mrs O'Connor, turned that down.

Much is being made now of her not coming out with llat declarahions reqarding
what she might do in the future. Bul let me point outaitis impessible forhertodo
this becausa such slalements could then be used lodisqualily herin future cases
coming belore the Suprema Court. Snes simply observing a legal protocc! that
is imposed on anyone who is in the process of a judicial appointiment. | have
every conlidence in her and now want you to know my own position.

1 stll behiave that an unborn child 1s a human baing and that the only way thal
unborn chiid's hie can be taken is in the conlext of our long tradibion of KRB
delense, meaning that, yes, an expeclant mother can protectherown life against
even her own unborn child, but we cannot have abortion on demand or whimor
because we think the child is going to be less then perect.

[ thank you for yeur prayersin my behalf and for your support. | hope thatlhave

cleared the air on this subject now because | would like tofeel that [ did have your
continued approval.

Tnanks again.
Sincerely,
Ronald Reagan

Mrs. Marie Craven
Chirnmn Hlinnie

e

Y
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her personal abhorzence for abortion. She has
explained, as her attacker did not explain, the
so-called vole against preventing university hospi-
tals in Arizona from performing abertions.”

The "attacker,” Dr. Caroline F. Gerster, an Ari-
zona phaysician and for 10 yvears a leader in the
Right-to-Lifec movement, is a longtinie acquaintance
of Judge O'Connor's and claims to have been in an
‘adverzary position” while the laltter was Republican
leader {n the Arizona Senate in the mid-'70s. Dr.
Gerster {s a primme mover in the campaign to effect
withdiawal of the O'Connor nomination.

HAT TRIGGERED the attack, unpre.

v /\] cedented for the President, was a six-page

letter from Mrs. Craven, asserting that dir.

Rc::{:an—with tne O'Connor nomination—had broken

his platform pledge to nominate pro-life judges and
justices.

On Saturday 2fternoon, when she received the
Reagan letter, Mrs. Craven was "terribly upset.” “ilis
blanket statement astonishes me . .. He's trying to
olame the whole thing on one person ... She [Dr.
Gerster] is not alone in her objection.”

(ironically, Carolyn Gerster was the movement
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3 ’ f) ] ™ *.?n T
;v @ Ll\u’ ea i & B oy ™

- leader to whomr Candidat2 Peavan rnr‘.

. football stadivm bill t6 out

Loddn

his persornal
commitments in a meeting in Rye, N.Y., oan. 17,1320
From that mesting, there issucd .Almust universal
support f{rom the Night-to-Lifers for Reazan's
nomination and election.)

~While the Prezident’s letter detailed Jud..e O'Con-
nor's rcasons for voting nminst an amendment 10 a
taw aboritons in Ariiona
universily hospilais—she said il was nen-gesinzne,
therefnre, urconzttutionai—it did nct nieaticn the
three O'Connor Scnote voles that bave causcd the
Right-to-Lifers the greatest anguish.

The first wus a vote that "would-remove a” ‘c*vl

sanclions against atorthions perferned by | -d
physicians.” Tn2 se¢ond, her co-sponsorshiy 18
Family Planning Act which \;OJJd have tu -d
“all medicully coceptable family p Nning ':19': cus
and inforimation” inciuding "su:', 2l proceduresT o

anyone regardless of age T!.c thira, her wve
aainst—it carrieq four-lo-two—a ricmoriai to Con-
gress to exiend constitulional proteclions to e
unborn—i.e,, a Human Life Amencnment, Accordimg
to Mrs. C:aven, the President's failure o mention
these raises the question as to whether ke is fully
informed on the.O'Connor record.
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that such a meet’ g be postponed until after ¢ 1ate confirmation
of Judge O'Connor, but taking this initiative now would have a

ach g1 11ter effect. Better to prevent to the extent possible
the solidification of anger and de¢ »air which will build in
the right to life community if the President appears unsympathetic
up through the time of the final Senate vote.

cc: ‘Elizabeth H. Dole
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Rev. Chavlos Finve, O.P. -- National Pro-Life Political Action Committee
O'Connor necariuy testimony ... page 2 -
ethnic Catholics and fundamentalist-c¢vangelical Protestants -- to switch

parties and vote for him.

As a result, in the first six months of his incumbency, President
Reagan may have seriously alienated major portions of the "social issues
conservatives" who comprised the pro-life/pro-family coalition that helped
elect him last November. Those same voters are intently watching these
hearings, and will long remember and note well the final "ayes" and "nays"
as the full Senate determines Judge O'Connor's qualifications to sit with
the Court. As voters they perceive the members of the House and Senate not
as party functionaries, but as their representatives first of all; just as
they also perceive party platforms and election pledges not as "litmus
tests," but as implied contracts to be fulfilled by those elected.

I say these things at the outset, not because they have bearing on
Mrs. O'Connor's qualifications, but because they have very much to do with
the larger processes of representative government, which are also at
stake in these hearings.

The facts of Judge O'Connor's legislative and judicial careers are
matters of public record, even though it appears that the Administration
paid scant attention to them when evaluating her qualifications for the
Supreme Court, even as late as the now-infamous Starr Justice Department
memorandum hurriedly compiled a day or so before the nomination was made.

Briefly, as they pertain to the abortion issue, the facts are:

l. As a State Senator in 1970, Mrs. O'Connor twice voted for HB 20,
to repeal Arizona's existing abortion statutes -- three years before the
U.S. Supreme Court legalized abortion-on-demand, throughout the nine
months of pregnancy, in all 50 states.

2. In 1973, Senator O'Connor co-sponsored a so-called "family planning”
Act (SB 1190) which would have allowed abortions for minors without the
consent of parents or guardians. The bill was considered by all observers
in Arizona to be an abortion measure, and the Arizona Republic (3/5/73)
editorialized, "The bill appears gratuitous -- unless energetic promotion
of abortion is the eventual goal."

3. In 1974, Senator O'Connor voted against a bill (HCM 2002) to
"memorialize" Congress on behalf of passage of a Human Life Amendment to
the Constitution protecting the unborn.

a4 In 1¢
? fur a1
at University hospital, because Mrs. 0O'Connor clalmeda 1t was "non
germane” and thus violated the state constitution. However, the bill

passed with the amendment, and its constitutionality was upheld by
the State Supreme Court.

It seems rather peculiar to us that Mrs. O'Connor, in discussing
her legislative record on abortion with Mr. Starr of the Justice Depart-
ment, could not remember her position on the first three votes, since
they all represented dramatic departures from the existing laws and
aroused national media attention. Yet she was apparently able to recall
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Rev., Chrles Fiovre, O.P. —- National Pro-Lifce Prlitical Action ggmmjttee

O'Conno: acaring cestinony ... page 3 . R

the far less significant fourth vote and bier percisce reason for it.
Stranger still, was her attcempt in the Starr memorandum to portrat herself
as a friené and intimate of Dr. Carolyn Gerster, M.D., Phoenix, titular
head of the state right-to-life organizaetion, when Dr. Gerster savs it

was well-known that she and Mrs. 0O'Connor had long been in heated
opposition on these very votes.

The question looms large over Mrs. O'Connor's gualifications to
sit as a member of the Supreme Court: Did she deliberately seek to
mislead investigators for the Justice Department and/or the President
as to the facts of her legislative record on this vital issue; did
she give false or selective information in an attempt to portray her
clearly pro-abortion legislative record as something else?

And 1f she did, what does that say about her ambition to accede
to the high Court...and her noral strengths once part of it?

What price glory?

I raise these blunt and impolite guestions because the matter of
the right to life of the unborn is fundamecntal and critical to the
health of our society. "The right to life," as also the rights to
"liberty and the pursuit of happiness" are not "minor" or peripheral
issues in our political process. Nor are they "private" any more than
homicide is a "private" act, if the unborn are human, as indeed every
medico-scientific test affirms.

Because of the complicated and sensitive 1ssues involved, at the
very least we expect you to fully explore her philosophies and feelings
on this issue of life versus death. If thlS judge be not guilty of the
pro-abortion charge, let her BlOClalm ~her 1nnocence loudly and cleallv
Indeed, 1f she has changed her views, Nacional Pro-Life PAC would be first
in line to reconsider our oppcsition to this nomination.

As Professor William Bentlcy Ball, former Chairman of the Federal
Bar Association's Committee on Constitutional Law, and one who has argued
a number of religious liberty casces before the U.S. Supreme Court, recently
wrote apropos of Mrs. O'Ccnnor's nomination:

"Come mealous supporicre of tio O lonror nominat lor. . have made the astonicling
statement thut, on the qu;-a"a Tourt o) ine Unived :Lu,uo, tdeology Jdoesn't count.  They
saJ...tuau it would be of no eizniccance thal o cand?dutie would have an uctua! and proved
crond Af luoing ooted o1 ac Lei Oh ubhu.;‘uj'ruQV;m or anti-lemitism oy any oticr philosophic

; ool of Averlo e. Theseo covcerr are nol drienelled
vy u rec s porsonally’ o oppoced Lo such a pooat o, v Y

evly crat, whilo the candidate may harbor prlcate disgust

qualifying auccrd? Does that nii it
over certain pruaciicees, he or enz doce nor Luterd to jorgo support of those praciices?

"Intlovoplin 1g evcrutnt.. Ln Joalleg vt the aracloas prooisions of the Pirost Amend-
ment, the duc process clauwses, -cual oo loction, wid much else in the Conmstit.:on. It is
perfect nonsense to praise a crididuato o ou leieler conctractionist ! when, In tiose oital

areas of the Conciliution, therc 18 rocliq very 1irilc lunguage to 'strictly' conctrue...
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"It is lTRCwise meaninglocs to adounce d given candidate as a 'congservative!

(or ac a 'liberal'). In the mutrtcr of Mrs. O'Connor, the Lubel 'concervative' haes
unfortunately bocn co enployed we to obacoile a ocry real tgcwe. The scenaric gocs
like vris:

"Comuent: 'Mrs. O0'Connor ic¢ said to be pro-abortion.’'

Responege: 'Really? But she 1o « ctaunch conscrouative. '

"Just as meuningful woula be:

"Comment: 'Jonn Smith ie sard to be a mathematician.’
Responge: 'Really? But he 1s from Cliicago.'

"Whether Mres. O'Connor is Lubeoled a 'conseroative! 1s irrelevunt to the question
reepecting her Diews on aboriton.  J¢ woenld It be on any cther subject.” (Emphasis added.
Cf. Apperdix for complete text, "The O'Connor Supreme Court Nomination: A
Constitucional Lawyer Comments,” from THE WANDERER, St. Paul, MN, Vol. 114,
No. 31; July 30, 1981).

"Philosophy is everything..." says Professor Ball. And we concur.
With these facts of her record in mind, and in the light of President
Reagan's pro-life promises before, during and after the campaign, logically
only three conclusions can be drawn:

l. Either Sandra Day O'Connor has changed her views, and 1is no
longer a pro-abortion advocate ("personal opposition" does not necessarily
translate into "public" opposition to abortion), or

2. President Reagan appointed Mrs. O'Connor without full knowledge
about her public record, or

3. President Reagan was fully informed about Mrs. O'Connor's puablic
record as pro-abortion, but chose to disregard it and the solemn pro-life
promises he had made.

If, as it appears, ‘Judge O'Connor and some of her supporters have
attempted to cloud over or to minimize the importance of her pro-abortion
record for the sake of these hearings, what does that say about her record?
More, what does it say about her probity and candoxr?

Far from being unimportant, these guestions are absolutely essential
in judging the qualifications of one nominated to the Supreme Court of our
land.

Mr . O'Connor, although she has already te¢ tified and submitted her-
self to your queries, technically is still before this Committee, and may
be recalled for further questioning by yourselves or other Senators.

She must be asked directly if she has changed her views on abortion
since her votes in the Arizona State Senate. She must be asked specifically
about each of those votes. She must be asked about ©~2 ve W=7~ and Doe vVs.
Bolton, about parental consent to n 1lical procedures vun wwii0Ors, and the other
excellent guestions Professor Ball raises in his article (op. cit.).



4 . ) - r

- -5; o
Rev Charles Fiore, O.P. -- National Pro- L1fe Political Action Cbnmgttee
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Should this Committee und the Senate fail to raise these questions
with Judge O'Connor now, as previous Judiciary Committees did not
hesitate to question Judges Haynesworth and Carswell on their records
and philosophies, her nomination 1if confirnmed will always be tainted,

and history w1ll record that the Senate rushed to confirm her for
specious reasons and not her legitimate qualifications for the job.

Mr. Chairman and Members of the Committee, we see no evidence of
a change of heart or mind on the part of Judge O'Connor from the pro-
abortion stance that dominates her public record. We do not know what
guestions President Reagan asked Mrs. O'Connor in his private meeting
with her, and so we do not know the practical value, if any, of her
newfound "personal opposition" to abortion. On the contrary, we find
evidence that one week after her conversation with the President (and
before her nomination) she gave partial and misleading information on
these very issues as they arise in her record, to an investigator for
the Attorney General of the United States, at a time when she knew full
well that she was being considered among the finalists for this
nomination.

I understand Mrs. O'Connor's ambition and desire to become the
first woman Justice of the Supreme Court of the United States.

I find her philosophy as exemplified in her record as a legislator
and leader in the State Senate of Arizona clearly pro-abortion and so,
on the basis of criteria set forth by the Platform of the majority
party in the Senate, and by the President who nominated her, she 1is
ungualified.

But all of us in public life must realize at times like these
that our judgments are subject to re-examination, first of all by the
public record which follows, and ultimately by the one Judge Who alone
is Just, and to whom all of us must finally submit our thoughts, hopes,
our words, our deeds, our very lives--all of which and each part of
which will be "germane."

Quite simply, gentlemen, abortion goes beyond partisan platforms
and political promises —-- it is morally unjustifiable. For that
fundamental reason, we urge all of you -- Democrats and Republicans
alike -- to vote against the nomination of Sandra Day O'Connor to
the U.S. Supreme Court.
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The Manderer

Editor: A.J. MattJr. JULY 30, 198}

VOLUME 114, NO. 3

The O’Connor Supreme Court

Nomination: A Constitutional
Lawyer Comments

By WILLIAM BENTLEY BALL

(Editor's Note: Mr. Ball is the former
chairman, Federal Bar Association
Committee on Constitutional Law, and
has successfully argued a number of
important cases involving religious lib-
erty before the Supreme Court.)

Asone whose practice is in the field of con-

stitutional law, one thing stands out
supremely when a vacancy on the Supreme
Court occurs: the replacement should be
deliberate, not impulsive. The public interest
is not served by a /fait accompli, however
politically brilliant. The most careful probing
and the most measured deliberation are what
are czlled for. Confirm in haste, and we may
repent at leisure. .
Unhappily, the atmosphere surrounding
the nomination of Sandra Day O’Connor to
the Supreme Court is one almost of panic.
Considering that the liberties of the American

people can ride on a single vote in the.

Supreme Court,” any politically or

“ideologically motivajed impatience should be

thrust aside and tim'e taken to do the job right.
Plainly, there is no need for instantaneous
confirmation ‘hearings, and the most pains-

“taking effort should be made to fully know.the

qualifications — including philosophy — of
the candidate. My first plea would be, there-
t otl 1 th

My second relates indeed 1o the maner of
“‘philosophy.”” Some zezlous supporters of
the O’Connor nomination (who themselves
have notoriety as ideologues) have made the
astomishing statement that, on the Supreme
Count of the United States. ideology doesn’t
count. They say, in other words, that it would
be of no- significance that a candidate would
have an actual and proved record of having
voted or acted on behalf of racism or anti-
Semitism or any other philosophic point of
view profoypdly oppesed by milligns  of
Americans, These concerns are not digpelled

by recite that the canl'care s “persenally””
B T B Y S TS T T

while the candidate may harbor private
disgust over certain practices, he or she does
not intend to forego support of those prac-
tices? ) '
Philosophy is everything in dealing with the
spacious provisions of the First Amendment,
the due process clauses, equal protection, and
much else in the Constitution. It is perfect
nonsense to praise a candidate as a ‘‘strict
constructionist’’ when, in these vital areas of
the Constitution, there is really very little
language to ‘‘strictly’’ consirue. As to other
areas of the Constitution (e.g., Article I, Sect.
4 — *''The Congress shall assemble at least
once in every year .. .""), to speak of ‘'strict
construction’’ is also absurd, since everything
is already ‘‘constructed.”’

It is likewise meaningless to advance a given

candidate as a ‘‘conservative’’ (or as §
‘‘liberal’’). In the matter of Mrs. O’Connaor,
the label ‘‘conservative’’ has unfortunately
been so employed as to obfuscate a very real
issue. The scenario goes like this:

Comment: ‘*Mrs. O’Connor is said to
be pro-abortion.’’ '

Response:  ‘‘Really? But she is a
staunch conservative.’’

Just as meaningful would be:

e tc
mathematician.”’
Response: ‘‘Really? But he is from
Chicago.”’

Whether Mrs. O’Connor is labeled a
**conservative”’ is irrelevant to the question
respecting her views on abortion. So would it
be on many another subject.

The New York Times editorialized July
12th on "*What To Ask Judge O'Connor.”
The four questions it posed (all
“*philosophical,”” by the way) were good. To
these many another question nead be added.
For example:
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What are the candidate’s views on:

® The proper role of administrative
agencies and the assumption by them of
powers not clearly delegated?

® The use by IRS of the 1ax power in order
to mold social views and practices?

@ The allowable reach of. governmental
contro] respecting family life?

® Busing for desegregation?

® The proper role of government with
respect to non-tax-supported. private religious
schools?

@ Sex differentiation in private em-
ployments?

@ Freedom of religion and church-state
separation?

Broad and bland answers could of course be
given 10 each of these questions, but lack of
knowledge or lack of specificity in answers
would obviously be useful indices of the

capabilities or candor of the candidate. Fair,
too— and important — would be questions to

- the candidate calling for agreement with, .

disagreement with, and discussion of, major
priar decisions of the Supreme Court. Not the
slightest impropriety would be involved in,
and much could be gained by, public ex-
position of the candidate’s fund of information
on these cases, interest in the problems they
have posed, and reaction to the judgments
made. .
Even these few considerations make it clear
that the Senate’s next job is not to confirm
Mrs. O'Connor but instead 1o find out who
she really is — that is, what convictions she
possesses on great issues. I thus return to my
theme that deliberariveness, not haste, should
be the watchword respecting the confirmation
inquiry. The fact that-e woman is the present
candidate must not (as Jusiice Stewart in-
dicated) be dispositive of choice. It should
certainly not jackknife basic and normal
processes of selection. At this paint, no pre-
judgment — either way — is thinkable.
Other vacancies may soon arise. The
precedent of lightning-fast decisions in the
matter of choosing our Supreme Court
Justices would be a bad precedent indeed.
Responses of Mrs. O'Connor to questions
posed to her very recently give rise to ad-
ditional concerns: (8) re Mrs. O'Connor’s
’ ‘ tuling of prior

As to (a): dne takes what appears like a
"‘conservative'’ position of saying that she
would not vote to disturb prior decisions of the
court (including the abortion decisions). If it is
a fixed principle with her, that prior decisions
may not be overruled, then she should be
asked whether she would have voted in Brown
v. Bogrd of Educctiom, to overturn the
“‘separate but equal’’ doctrine of Plessy v.
Ferguson (or, as far as that goes, the Dred
Scott decision). If her answer is *‘ves,”” then
she does not have the above fined principle.
Then she shou'é Se csied. **Since you do
not, after all, have any real principle against

overruling prior decisions, then woyld vou
not vote 1o overrule Roe v, Wade (the
abortion decision) since you say you are
opposed to aburtion?”’

If her answer is ‘'no,”’ she is plainly not
qualified to go on the court because no one
should be a Justice of the Supreme Court (as
contrasted with lower courts) who would
declare himself absolutely bound to foliow old
prior Supreme Court decisions however bad
they may have been.

As to (b): Mrs. O’Connor has seemed to
perform, in her Washington interviews, with
somewhat less than the candor which the

public deserves when it is choosing a Supreme -

Court Justice. Understandably she should not-
be asked 10 commit, in advance, her vote on a

particular hypothetical or actual case. But -

where a candidate for the bench has alresdy
taken a public position on an issue of great
significance npationally, it. is- plainly the
public’s right to know whether the candidate
conunues to hold that view. If, for example,
Mrs. O’Connor had several times voted, in
Arizona, in favor of racial segregation, would
it be deemed improper to require her to say
whether she does, or does not, today
repudiate that pasition? (Not with - quibbling

about ‘‘personally’’ being opposed to

segregation.) .

There should be no sense of inevitability
about the O'Connor nomination. The nation
is not bankrupt in men — or women,— of
qualifications for the Supreme Court, There’
are many candidates with unimpeachable
qualifications in the United States — with
better legal experience, far superior judicial
qualifications, and with no blemish on their
records of having even remotely supported
violations of rights to liberty or 10 life. This is
especially the case when we consider that the
lifetime appointment may mean that the
appointee will be on the bench for decades.

Finally, a note of mystery on the O’Connor

" matter. Let us suppose that President Reagan

had nominated a person who had had
relatively limited law pracuce experience, had
never argued a case before the Supreme Court
of the Unued States, had not in fect ever
handled a case of significance, had no heavy
trial experience, had no high scholarly
qualifications, had had a féw years as one of a
1 i1

state senate,

even on a staie supreme court but in g state
intermediate appellate court, where political
hacks abound) and had never written a note-
worthy opinion as such. Would anyone
venture to say thar here was Supreme Court
material? In this case, the media have ac-
claimed just such a candidate — and one must
wonder why. Suppose that, instead of having
had a record indicating acceptance of abor-
tion, such a candidate had a record e ot

way around - was known as a Moral
Majority typer Won'ld the mwediocrity —
indeed the poverty -— o segal Secaground
Lo bt b iia vnaares e the media?

a“
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The O’Connor Supreme Court

Nomination: A Constitutional
Lawyer Comments

By WILLIAM BENTLEY BALL

(Editer’s Note: Mr. Ball is the former
chairman, Federal Bar Association
Committee on Constitutional Law, and
has successfully argued a number of
important cases involving religious lib-
erty before the Supreme Court.)

Asone whose practice is in the field of con-

stitutional law, one thing stands out
supremely when a vacancy on the Supreme
Court occurs: the replacement should be
deliberate, not impulsive. The public interest
is not served by a fait accompli, however
politically brilliant. The most careful probing
and the most measured deliberation are what
are called for. Confirm in haste, and we may
repent at leisure. ' .
Unhappily, the atmosphere surrounding
the nomination of Sandra Day O’Connor to
the Supreme Courr is one almost of panic.
Considering thar the liberties of the American
people can ride on a single vote in the
Supreme Court, any politically or
ideologically motivased impatience should be
thrust aside and tiroe taken to do the job right.
Plairly, there is no need for instantaneous
confirmation ‘hearings, and the most pains-
“taking effort should be made to fully know.the

qualifications -~ including philosophy — of
the candidate. My first plea would be, 1
t 1 this ni nation througn.

My second relates indeed to the matter of
““philosophy.’” Some zealous supporters of
the O’Connor nomination (who themselves
have notoriety as ideologues) have made the
astonishing statement that, on the Supreme
Court of the United States, ideclogy doesn’t
count. They say, in other words, that it would
be of no-significance that a candidate would
have an actual and proved record of having
voted or acted on behalf of racism or anti-
S tismn or any other philosophic puint of
view profoypdly opppsed by milligps  of
Americans. Thgse cpncerns zre not dispelled
by e recita thgt the candidare is *Tperionalin??

while the candidate may harbor private
disgust over certain practices, he or she does
not intend to forego support of those prac-
tices? ' '
Philosophy is everything in dealing with the
spacious provisions of the First Amendment,
the due process clauses, equal protection, and
much else in the Constitution. It is perfect
nonsense to praise 8 candidate as a ‘‘strict
constructionist’’ when, in these vital areas of
the Constitution, there 1s really very litde
language to ‘‘strictly’’ construe. As to other
areas of the Constitution (e.g., Article I, Sect.
4 — *'‘The Congress shall assemble ar least
once in every year .. .""), 1o speak of ‘'strict
construction’’ is also absurd, since everything
is already ‘‘construcied.’’

It is likewise meaningless to advance a given

candidate as a ‘‘conservative’’ {or as 3
*‘liberal’’). In the matter of Mrs. O’Connor,
the label ‘‘conservative’’ has unfortunately
been so employed as to obfuscate a very real
issue. The scenario goes like this:

Comment: **Mrs. Q’Connor is said to
be pro-abortion.”’ '

Response: ‘‘Really? But she is a
staunch conservative.’’

Just as meani wou
- Comment: **John Smith is said to be a
mathematician.”’

Response: ‘‘Really? But he is from
Chicago.”’

Whether Mrs. O’Connor is labeled a
‘‘conservative’’ is irrelevant to the question
respecting her views on abortion. So would it
be on many another subject.

The New York Times editorialized July
12th on “*What To Ask Judge O’Connor.”’
The four guestions it posed (all
‘“philosophical,’ by the way) were good. To

these manv znather anedinn nead a3 1d



THE WHITE HOUSE

Office of t Press Secretary

For Immediate Release September 21, 1981

STATEMENT BY THE PRESIDENT

I want to express my gratitude to the Senate for unanimously
approving today the nomination of Judge Sandra Day O'Connor as an
Associate Justice of the United States Supreme Court.

Judge O'Connor is, as I have come to know personally, a very warm
and brilliant woman who has had an outstanding career in Arizona.
I know the Court and the Nation will benefit both from her lifeti
of work, service and experience in the legal profession, and from
her solid grasp of our Constitution, which she reveres. This
truly is a happy and historic day for America.

W

Judge O'Connor's judicial philosophy is one of restraint. She
believes, as she said in her Senate testimony, that a judge is on
the bench to interpret the law, not to make it. This philosophy
of judicial restraint needs representation in our courtrooms and
especially on the highest court in our land.

Let me also say that Judge O'Connor's confirmation symbolizes the
richness of opportunity that still abide in America -- opportunity
that per its persons of any sex, age or race, from every section
and every walk of 1lil to aspire and achieve in a manner never
before even dreamed about in human history.
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cc: Presic 1t Ronald Reagan
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Mr, Jim  <¢ex
Atty. Gen, William French Smith
Sen. Jack Danforth
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Very sincerely,
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Mary Nelson .
The Conservative Caucus, 2 dist. dir,
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Ann O'Donnell
Mo, Dir. Natl. Right to Life Comm,
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The Carainal Mindszenty Foundati ,exec.
dir, and sec. respectively

Eleanor Schlafly

Carol Martens
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Elaine Middendorf
State Dir., Eagle Forum

Dir., Mo, Conservative Union




















