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WEAKENING OF VOTING BILL & UGHT

President Terms Some
Provisions "Pretty E> reme"

- This headllne appeared in the Washington I_st on 19 October,
just two weeks after the House voted 389 f- 24 to extend the
Voting Rights Act of 1965 with no changes. Yo amendments to

tr Act got more than 132 votes in the H01 2, .

Wt 1 it was first signed into law in Augu' of 1965, the Voting
Rights Act affected election laws in Alab: a1, Georgia, Louisiana,
Mississippi;--South Carolina, Virginia, antc parts of North Caro-
lina. Over the years fec¢ :ral jurisdictior has been extended to
Arlzona, Alaska, Conneﬂhicut, South Dakot‘ Massachusets, New
York, in whole’or in part. '
Even after a judge suspended the New York rimary in Septr—her
" because the New York City Council was hel( to be in violation
of the VRA, it is still fair to say that * e controversy sur-
rounding the VRA is hottest in the areas : was origigally in-
tended to affect: the deep South.

In the early to mid 1960s, whon more than alf of all Americans
thought that "civil rights” was the most _..portant issue facing
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South Carolina 38.8 60.6
Virgini 45.7 60.7
















" _inke :-on

6 6 6

As evidence for this assertion I offer t! opening parag: phs
of an rticle that appeared in the Post ! st 20 May, under the
headline "A New Map of Texas, Voting Rigl s Act Is Helping GOP
In Battle Over Redistricting Plan"

° "Austin--The Voting Rights 2 _t may die in
Congress next year
but in the redistri
act has become the
to take control of

The act assures mir
of proportional rer
and because °‘of ‘the
. what may be good £¢
ericans may also be

'We didn't know it

when they passed ti

it sure helps us nc :
said.

This is because, by
black or Hispanic ¢
have a better -chanc 5
Anglo districts...

The political clime
that people joke at
controlled politics
as an endangered sg

'The law is the. lav
guarantees the rigt
We think the same
the Republican Part

The current political estimate it nal
delegation consists of 19 Democr:
have as many as 13 Republicans af
hot L] -
in ¢
that a second black Texan goes tc
white Democrats Mattox and Frost

Goldwater swept the Deep South in 1964, the last Presidential
arlection held before passage of the VRA, but Republicans won

mnly 7 of the 37 seats in the House from the 5 Deep Soth states.

)f these, 4 were lost back to the Democrat in 1966, whlcb as a
vanner year for Republicans everywhere else. The only galr was
Albert Watson of SC, who switched from being an entrenched emo-
crat to an entrenched Republican, along with Thurmond. At he local
















THE WHITE HOUSE

Of _ice of the Press Sec:

For Immediate Release
STATEMENT BY THE PRES:

Several months ago in z speech, I said t
most sacred right of free men and women.
long as I am in a position to uphold the
barrier would ever come between a secret
citizen's right to cast one. Today I ean
commitment.

For this Nation to remein true to its p:
allow any American's vote to be denied,
The right to vote is the crown jewel of
and we will not see its luster diminishe

To protect all our citizens, I believe t...

Act should and must be extended. It sl
ten years -- either through a direct e:
or through a modified version of the n
by the House of Representatives. At t]
bilingual _ballot provision currently 11
extended.so that it is concurrent with
provisions of the Act.

As a matter of fairness, I believe tha:
which have respected the right to vote
with the Act should be afforded an opp«
from the special provisions of the Act.
will support amendments which incorpor:
provisions for States and other politic

Further, I believe that the Act should
test under existing law, rather than ct
untested "effects" standard.

There are aspects of this law, then, ox
men may wish to engage in further dialc
As this dlalogue goes forward, however,
spirit - "7 and tote¢” comnm 1t

/

The Voting Richts Act 1s important to the
Lmericans place in their Government's com
Every American must know he or she can co
and an equal vote. The decision we are a
all of our citizens by making our democra

available to everyone.
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MEORANDUM o April , 1982

Subject: Dole Bill

This will confirm my original vi , followingy fi ther research,
that the Dole proposal is quite acceptable, but eeds tightening
in two areas indicated to you last night:

® The provision on line 17 of page 1 to thi effect that the
Voting Rights Act protects "minority growu.s" protection
should be amended. The wor ™ "minority —-oups" should be
replaced with “"citizens of the United St =3." The
"minority group" language probably comes rom a segment
of the Supreme Court decision in Wnite v Register, but
that quote immediately modified by refer: ces to "its
members" — who mast continue to be the  le focus of
protection under the Voting Rights Act. e shift of
focus to group protection could have exc: 3ingly ajverse
consequences on the development of the 1. .

Tne list of factors szt forth from line ! of page 1 to
line 23 of page 2 involves o major aid ion/revision to
the factors cited in the two leadiny pre: »o>bile v. Bolden
cases cited in the Dole legislative hi-~-y., Neither

wnite v. Register nor Zimmer v. McKeit addresss the
Saction "G" factor, (lines 156 - 18 of - 2), anmd should

3 b2 deleted. Saction "G" invites, inde andates the
courts to engage in an extraordinarly ‘... -ranging

inguiry into matters extraneous to the w*ing process —
the alleged existence of "invidious disci.nination in

sucn areas as educat’ B
]

L eet BRe MRt a. L"'"

litigations lixely to follow fron any Section "G"
findings of "invidious Aiscriminatian "  caction "G" may
even permit findings ¢ ination" to be
made on an effects tes amit findings
sufficient to authori: 1s on the basis
of merely statistic L b 7 7 in the

cil 1 1 .t L:




Section "G" factors (in any hut the mos
the courts may v "1 treat the Section ™
particularly mandated. I believe that |
should be pe suadad to drop the provisi
that such change is our most significan
bill. :

There are other problems with the Dole -
2, but, as noted, we can clearly live if
genuine campromise between two dug-in S
the Voting Rights bill, and a significa
ending the current impasse.

»bligue manner),
inguiry as

le can amd

and believe
1eed in the Dole

-sion of Section
-~ it is a ’
ite positions on
contribution to















Whether there is a tenugus policy
dictions' use of the challenct . voti

The .extent to which the jurisdiction
districts, majority vote req ‘' :ement:
provisions, or other practices which
for discrimination;

5. W®r ‘her members of the minority groug
access to the process of slating cané

6. Whether voting in the jurisdiction is

7. Whether the minority group suffers £fr
invidious discrimination in such area
economics, emplo' :nts, health, and p

8. The extent to which members of minori
elected to office, but with the cavea
does not reguire proportional represe

The Compromise Amendment is.Neither an Intent T

‘lying ‘the juris-
practice;

'es large election
anti-sirgle shot
hance the opportunity

<l

ave been denied
ates;

acially polarized;

the effects of
as education,
itics; and

groups have been
that the subsection
ation,

ba

L nor a Reewltg Test

In our opinion, the pre- )bile case law, and th
codifying this case law, represents neither an
"results" approach. HNowhere in the pre-Mobile
state that a plaintiff must prove that the chal
was motivated by an intent to discriminate. Bu
the courts state that they were applying a "res:
touchstone of these cases, and o our compromist
certain key factors have coalesced to deny membi
minority group access to the political process.
results, nor prooi of discriminatory purpose is
is the key.

Politically, we think the compromise will be att
groups’have repeatedly stat | that a return to t
2ll they want, and in drafting the amendment, we
not to deviate from the case law. Further, the

1 under the traditional "effects" or "resu
under Title VII of the Civil Rights Act
whether statistically, the challenged pr.
on a particular minority group. The pre

our compromise endment
1tent" standaxd nor a

3e law did the courts
1ged voting practice
similarly, nowhere dig
:s" test. Rather, the
menément, is whether

» of a particular

'either election
terminative. Access

ctive. The civi rights.
pre-lobile case law is
ave made every effort
endment carefully

it applied, for stance,
the focus of i,guiry is

1as had a dispar :.e impact

courts consistently empha-

sized that such statistical ¢ sparities, i.e., an the voting co :ext, the
lack of proporational representation, was not determinative, bu ratiher

only one factor, among meny, to be consic red.



avoids eany possible interpretation that it cot
representation, or that it would impose an "ef
that employed under Title VII. The first sent
the- White and Zimmer opinions, that the issue
acc ;s to the political process, and that this
based on an aggregate of factors, not simply e
the extent to which minorities have been elect
only one factor to be considered, and it is ac
disclaimer that the subsection does not mandat
sentation.
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stion results. Similarly,
to office is listed as

panied by an express .

roporational repre-















minimize their influence. The idea that a
should be a "mirror" or a "reflection" of

assiduously by the opponents of the Consti
Anti-federalists. As one of them said in

convention, "the idea that naturally sugge
m: 1s, when we speak of representatives, i
resemble those they represent." Such an i
sugc sted itself in 1787-88, as it did ear
emphatically rejected it. Representation,
was one of the discoveries made by the new
of politics," discoveries that would, for

history, make free government f sible. T
was a means of refining and enl 3jing the
them through the medium of a chosen body o
proper system of representation, "the publ
representatives of the people, will be mor
p ~ lic good than if pronounced by the peop
for the purpose."

Whereas the Anti-federalists called f
therefore, many representatives, the Frame:
larger districts and fewer representatives
means of encompassing within each district
parties and interests," thus f: ‘:ing the e:
from an excessive dependence on the unrefii
that are likely to be expressed by particu.
constituents.

Prepared af
The Heritac
Walter Ber:

Walter Berns is a Resident Scholar at the Americ
The above is drawn from his testimony before the Sen:

Subcommittee on the Constitution (January 27, 1982),
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TH~ WHITE HOUSE
WASHINGTON

January 25, 1982

MEMORANDUM FOR ELIZABETH H. DOLE

THRU: DIANA LOZANO

FPROM: MOI ON BLACKWELT%/
SUBJECT: PROPOSED Q & A ON THE VO

The proposed dquestions and answers for
on the Voting Rights Act which were jus
alter my criticism of the proposed test

‘ .
The proposed answers relating to the "e

implicit in the testimony.

The discussion of bail-out makes explic
weakness on this issue.

NG RIGHTS ACT

e Attorney General

received do not

ony.

‘ects" test were

. the Administrations's

























- DRAFT

What's wrong with the bailout in the House 1?

.As I have noted, I do not want to get into dei ils of the

various bailout pr rosals beyond stating th__ the question
¢* uld be ¢ lressed. There may '€ some dif<i lties with
the House bill bailout, since it uses impre it terms, such

. as "constructive efforts,"” which may result in the question

being tied up in the courts for years. Tha would not be
good for any election system.






