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THE WHITE HOUSE
WASHINGTON

October 14, 1982

Mr. Steven M. Tullberg
Indian Law Resource Center
601 E Street, S. E.
Washington, D. C. 20003

Dear Mr. Tullberg:

Thank you for sending me Bob Coulter's
statement regarding the Ancient Indian
Land Claims Settlement Act. We are

well advanced toward a formal draft on

a Presidential statement of Indian Policy.

As you know, the role of our office is to
facilitate communication between the Adminis-
tration and groups in society. I would suggest
that you contact Ken Smith directly on

matters involving the Indian Policy Task Force

He chairs this group.

Morton C. Blackwell
Special Assistant to the President
for Public Liaison

Slncerely,



INDIAN LAW RESOURCE CENTER

601 E STREET, SOUTHEAST, WASHINGTON, D.C. 20003 ¢ (202) 547-2800

July 2, 1982

Mr. Morton Blackwell

01d Executive Office Building,
Room 191

The White House

Washington, D.C. 20500

Attn: Doug Martin
Dear Mr. Blackwell:

Tim Coulter asked me to send you for your files the
enclosed description of our Center.

I am also enclosing for your information a copy of
the statement which we presented to the congressional
committees considering the Ancient Indian Land Claims
Settlement Act (H.R. 5494; S. 2084). We are, frankly,
dismayed by the Administration's testimony in support of
that extinguishment bill. We know of no other occasion
during this century when an Administration has advocated
unilateral extinguishment of present Indian land rights
without compensation. Hopefully, future announcements of
this Administration's policies on Indian affairs will not
be made until there has been full and fair consultation
with Indians and with Indian rights advocacy organizations
such as ours.

With that objective in mind, we would 1like to know
whether there is any truth to the report that a White
House task force on Indian legal issues is presently con-
sidering proposals to expand federal remedial authority
under the Indian Civil Rights Act. Such an important
issue -- which could have serious adverse impaet on Indian
self-determination -- should be carefully examined with
maximum Indian input before any Administration position is
finalized. We would be pleased to cooperate fully by
providing legal and policy analysis if such a task force
has been formed.

Thank you for your consideration.

Singerely,

StevVen M. Tu11;;1;— §>

Enclosures



INDIAN LAW RESOURCE CENTER

601 E STREET, SOUTHEAST, WASHINGTON, D.C. 20003 ¢ (202) 547-2800

The Indian Law Resource Center is a non-profit, public interest,
legal organization devoted to the protection of the legal rights of American
Indians. The Center has tax-exempt status as a charitably-funded organiza-
tion under Section 501(c)(3) of the Internal Revenue Code. The Center's
program is directed by an Indian controlled Board of Directors. The Center
receives no funds from any government, either state or federal.

The goal of the Center is to assist Indian people to achieve self-
sufficiency and to overcome the terrible poverty and suffering characteristic
of reservation life. To this end, the Center gives legal help, free of charge,
to Indian communities and governments in order to secure human and legal
rights such as the right to own property, the right to self-government, the
right to freedom of religion and the right to cultural survival. Through a
coordinated program of research, public education and litigation, the Center
seeks to enable Indian people to survive as distinct peoples with unique,
living cultures. The leading Indian journal, Akwesasne Notes, called the
Indian Law Resource Center:

[Tlhe only national organization which responds to
the serious legal needs of native peoples and govern-
ments which insist on asserting their sovereigty,
their treaty rights, and their human rights.

The program of the Center is national in scope. The Center represents
Indian tribes and governments throughout the country, including Seminoles
in Florida, the Iroquois in New York, traditional Hopis in Afizona, Western
Shoshones in Nevada and the Sioux in South Dakota. The Center's law
reform efforts are also national in scope and are designed to change the
fundamental legal disabilities facing Indians and to combat disermination
and injustice in the law.

The Center carries on a program of public education directed nation-
wide to foster understanding and support for Indian needs, to combat dis-
crimination and to bring about much-needed changes. The Center has
consultative status with the United Nations Economic and Social Council,
enabling the Center to extend its educational efforts in behalf of Indian
people. Public education to eliminate race disecrimination and injustice and
to make it possible for Indian cultures and religions to survive benefits all
citizens and Indian people throughout the United States.



INDIAN LAW RESOURCE CENTER

601 E STREET, SOUTHEAST, WASHINGTON, D.C. 20003 * (202) 547-2800

Statement of
Robert T. Coulter,
Executive Director

Indian Law Resource Center

in opposition to
S. 2084,

"Ancient Indian Land Claims Settlement Act"

submitted to
U.S. Senate Select Committee

on Indian Affairs

June 23, 1982



My name is Robert T. Coulter. I am executive director
of the Indian Law Resource Center, a non-profit organization
which promotes the rights of Indian peoples in the courts,
and through educational and law reform work. Among our
Indian clients are the Six Nations Iroquois Confederacy, the
Haudenosaunee, whose New York land claims would be extinguished
by this bill, the "Ancient Indian Land Claims Settlement

Act."

We strongly oppose this bill and we condemn in general
this approach to Indian rights. Although on its face the
bill only addresses particular Indian land rights and legal
claims in the states of New York and South Carolina, it is in
fact far-reaching legislation in the sensitive and volatile

area of United States-Indian relations.

This bill is termination-style legislation. It is a bill
which addresses a complex Indian rights problem by simply
legislating away the Indians' most important rights. It is a
potentially chilling precedent. Many wonder whether this
bill will signal a new era of general disregard for Indian

rights by the federal government.

We are convinced that the bill would not pass constitu-
tional scrutiny. We believe it would ultimately, after

extensive new litigation, be exposed as racially discriminatory



and violative of fundamental constitutional guarantees of due
process and equal protection. But, even if the courts were
not to declare it unconstitutional, it would not put an end

to the Indians' claims.

On an immediate, practical level the bill is also
unacceptable because it would poison efforts to negotiate
amicable settlements of Indian claims. It is difficult to
see how fair and forthright negotiations could proceed in a
setting where one party points the gun of unilateral

extinguishment at the other's head.

We urge this Committee to soundly reject this measure.



Nature of The Bill: Unilateral Extinguishment Of Indian

Legal Rights

It must be emphasized that the bill known as the '"Ancient
Indian Land Claims Settlement Act'" is not in fact a '"settlement"”
bill. It is an extinguishment bill. It would extinguish

Indian legal rights and legal claims to Indian homelands.

There has been some effort by the bill's supporters to
deny that fact and to characterize it instead as a bill which
protects Indian rights just as it protects the rights of
"innocent" -- which means non-Indian -- property ownersl
whose legal rights are being contested by Indians. However,
the Justice Department admits that '"this bill would extinguish
claims by various Indian tribes to lands and natural resources

in New York and South Carolina."2

This is a unilateral extinguishment approach to the well-
known legal dispute between Indians and non-Indians over

ownership of certain lands in two eastern states. The bill

1 Among the many insults to Indians in this bill is the use
of the term "innocent" in reference to non-Indians only. Of
what, one might ask, are the Indians guilty? New York State
and the federal government are the largest land owners in the
claims areas. They are not innocent, as at least two federal
court decisions have held.

2 Letter of April 8, 1982 from Robert A. McConnell, Assistant
Attorney General, Office of Legislative Affairs, to David A.
Stockman, Director, Office of Management and Budget.



attempts to put an end to that legal dispute by having Congress
formally declare through this bill that the non-Indians win

and the Indians lose. The rights of the Indians would be
extinguished, whether those rights have already been established
in litigation now pending in federal courts or whether they

are rights which are otherwise a matter of dispute between
Indians and the present federal, state, municipal and private

possessors of those lands.

The Paramount Issue: Will Law Or Politics Govern?

This dispute has festered for a long time. For most of
that time, over a century, Indians were simply forbidden to
assert their legal claims to these lands in United States
courts. In recent years, many of the legal barriers to adjudi-
cation of those claims were slowly removed, and some Indians
began to make progress in establishing their legal property
rights. This extinguishment bill would turn back the clock

and once again slam the courthouse door on Indians.

The bill would attempt to override all laws which would
otherwise govern rights to those disputed lands. Treaty
rights would be abrogated, long-established federal statutes
would be twisted beyond recognition with a legalistic sleight
of hand called ''retroactive ratification'", and Indian claims

cases pending in federal courts would be dismissed by



congressional fiat rather than by judicial rulings on the
legal merits. To effect the extinguishment of Indian property
rights, Congress is being asked to destroy wholesale the
established rule of law and to provide in its place a new,
arbitrary rule which declares that possession is the law when
possession is held by non-Indians whose legal right to pos-
session is challenged by Indians. This new rule is doubly
arbitrary because it would apply only in two states where
certain non-Indian political leaders insist upon it. 1In all
other states the established rule of law would continue to
apply. .

This bill is a classic in the troubled history of United
States-Indian relations because it so clearly raises the yet
unsettled question whether those relations will be governed
by law or simply by the political power of a particular Congress
of the United States. Such raw, unchecked political power --
known as ''plenary power'" in the jargon of lawyers and judges
-- has since the founding of the Republic been a threatening
presence which Indians have sought again and again to restrain
with the rule of law. Usually the federal courts have declined
to intervene when the political powers of Congress have been
asserted to deny Indian rights. Time and again Indians have
lost to those overwhelming political forces, and the result
has been destructive anti-Indian federal policies such as

Removal, Allotment and Termination. These policies and a



host of other federal acts of '"plenary power'" have eroded and
denied Indian peoples their fundamental rights to land,

natural resources and self-determination.

There have, of course, been other historical occasions
when treaty rights and the rule of law were honored and Indian
rights were protected. For example, just this term Congress
refused to approve a bill calling for abrogation of Northwest
Indian treaty rights to Steelhead trout. Congress, the Exe-
cutive and the federal Judiciary have often taken the higher
road and refused to dispose of Indian rights by submitting to
the will of a non-Indian majority bent on denying Indian
rights. But, sadly, the spectre of plenary power remains a

real threat to all Indian rights today.

Viewed from the perspective of Indians and Indian rights
advocates, this extinguishment bill is seen to present a test
of the United States government's commitment to the rule of
law., At first the Congress and the Executive will be asked
to take a stand on this bill. If the bill is enacted, the
Judiciary would then pass its judgment on the many constitu-
tional challenges which would unquestionably be made in the
federal courts. But as this political and legal testing
process goes forward, all involved must be mindful that the
paramount issue is not about technical rules of federal law

or about various Supreme Court decisions, important as they



are. Rather, this is another historic test of the question
whether, as a general proposition, it is law or raw political

power which will govern this Nation's Indian relations.

With this central issue in mind, Congress must ask not
only whether this bill would arguably survive Supreme Court
review. Congress must also ask the more important question
whether it wishes to embark again on the lawless course of
pure political expediency which has always proven disastrous
to Indians and, ultimately, disgraceful to the United States

itself.

Origin Of The Bill: Special Interests and Unjustified Fear

For many years the American Land Title Association and
other non-Indian special interest groups have worked doggedly
to defeat all eastern Indian land claims. The American Land
Title Asscociation has even published a legal primer on congres-
sional extinguishment power. Their lobbying efforts and the
model extinguishment legislation found in the appendix to
their primer are clearly reflected in this extinguishment
bill and in the various other extinguishment bills which have
been introduced to wipe out other Indian land claims from

time to time during the past few years.

Pressure for this extinguishment bill has also been

generated by some non-~Indians who possess lands in Indian



claims areas and by other non-Indian interests. 1In response
to these pressures, some non-Indian public officials have
determined to press for this bill, confident no doubt that it
is to their immediate political advantage to appeal to a
perceived anti-Indian claims sentiment among their non-Indian

constituents.3

One of the primary sources of this extinguishment bill is
Congressman Gary Lee from New York who two years ago almost
singlehandedly defeated a proposed negotiated settlement of
the Cayuga claims. This bill would extinguish those Cayuga
claims, yet Mr. Lee's congressional district has reportedly
just been redrawn so that his constituents are no longer

those affected by the Cayuga claims.

In fairness it should be noted that some who support or
who have failed to register their opposition to this bill
have done so out of frustration with the slow pace of settlement
efforts rather than out of animus towards the Indian claims.
In fairness to the Indian claimants, it should be noted that
there were no significant settlement talks during the last
year and a half of the Carter administration because of admini-

strative disarray in the Interior Department, and that there

3 In assessing the strength of anti-Indian sentiment, it
should be recalled that Congressman Jack Cunningham, the lead
sponsor of a series of Indian treaty abrogation bills known
as the "Cunningham bills" of a few years ag o, was unable to
ride the anti-Indian "backlash'" wave to re-election. He was
defeated.



has been no effort on this negotiation front to date by the
present administration. Much time has been lost through no

fault of the Indian claimants.

There was no prior consultation with Indians about this
bill. Its drafting was kept secret from Indians, and its
contents were not revealed to Indians until a draft copy
leaked out shortly before its introduction, when it was being
reviewed by the Administration. If was also reportedly kept
secret from most personnel in the Bureau of Indian Affairs
and from others within the government who might be considered
too pro-Indian. It is a top-down measure with support in
high places within OMB and Interior, but there is no groundswell
of support elsewhere within the Administration. The dominant
Justice Department view is that consultation and settlement
negotiations with all the affected parties, including the

Indians, is the preferable approach.

One of the most obvious problems with the bill has been
the total absence of prior consultation and negotiation with
the affected parties. That problem has been noted with concern
by Justice Department officials:

"We are most concerned with the fact that the bill
attempts to settle these claims without prior con-
sultation and negotiation with the affected parties,

including the private landowners, the States, and
the Indian tribes."4

4 McConnell letter, note 2 , above.



Notwithstanding this secrecy, it is now quite clear that
all of the other eastern states facing Indian claims similar
to those being faced by New York and South Carolina were
asked to join in this extinguishment bill but rejected the
invitation. The overwhelming majority of affected states
have decided to continue to work towards a settlement of
Indian claims through the more honorable means of litigation
and negotiation. For example, the Governor William A. O'Neill
of Connecticut issued a statement which explained that extin-
guishment of Indian claims is contradictory to his state's
Indian policy:

"Historically, Connecticut has strongly supported
the ability of the tribes within our State to re-
build their reservations into self-sufficient and
equally viable communities. This legislation seems
contradictory to our State's policy toward the
Indian people.”

This statement should give pause to all who mistakenly believe

that there is a non-Indian stampede to extinguish Indian land

claims.

There have also been vigorous statements of opposition to
this bill by a number of New York public officials, including
the New York State Black And Puerto Rican Legislative Caucus
and prominent leaders of the New York legislature. The Buffalo
(N.Y.) Courier Express condemned the bill in an editorial

captioned "Forked Tongues."
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Taking all of these factors about the origin of this bill
into consideration, it is fair to conclude that the proponents
of this unilateral extinguishment approach to eastern Indian
claims speak for only a small minority of those affected by

the claims.

There is one additional key factor which has fueled this
extinguishment bill. That factor is fear, unjustified fear
that there is about to be a mass dispossession of non-Indians
by Indiéns. Some of the bill's supporters have traded and
built upon this fear by suggesting that whole communities of
"innocent'" non-Indians are about to have their homesteads

taken over by Indians.

Anyone even marginally familiar with the Indian land
claims litigation and negotiations knows that this fear is
unfounded. None of the claims litigation is even close to
conclusion. There are no removal injunctions pending or even
close to being drawn. Years of trials and appeals are still
ahead in all of the claims, should negotiated settlements not
be reached in the meantime. And in most of the claims 1liti-
gation, non-Indian homeowners have been expressly excluded by

the Indian claimants from the Indian claim area.

Neither is there any reason to believe that Indian claimants
have been unreasonable in their negotiations or that they

have insisted on settlements requiring mass removal of non-

- 11 -



Indians. Where in the Maine settlement, the Rhode Island
settlement and the proposed Cayuga settlement are non-Indians
being thrown out of their homes? Since mass non-Indian re-
moval is not in those settlements, one must question the
motives of those who state that mass non-Indian removal is

the inevitable consequence of Indian land claims. Such fear
tactics are simply irresponsible. Those who use those tactics
generate unnecessary anxiety and social polarization which
leads to social conflict and to political overreaction such

as this very extinguishment bill. Reasonable Indian negotia-
tion positions should be met with reasonable counter negotiation

positions rather than with extinguishment threats.

The Legal And Constitutional Issues

The Ancient Indian Land Claims Settlement Act raises a
number of legal and constitutional issues which go to the
very heart of United States-Indian relations. These issues,
and most other important issues in federal Indian law, have
no absolutely clear answers. There is no certainty as to how

the Supreme Court might rule on any of the issues.

All that could be said with certainty is that this bill
would generate an immense amount of new, complex and expensive
litigation. The only parties who would unquestionably benefit
from this lengthy new legal battle would be the lawyers

representing the parties to that litigation.
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The central issues in this new round of litigation would
include the questions whether this extinguishment act consti-
tutes an unlawful taking of property under the Fifth Amendment,
whether the act violates the doctrine of separation of powers
by usurping and denying judicial power and judicial remedies,
whether Congress has some special, unlimited powers to extinguish
Indian property rights under doctrines of '"plenary power'" and
the "Indian trust relationship," whether the bill violates
Indian rights under international law, and so forth. Although
there are a number of different ways lawyers might approach
and catalog these issues, all would have to agree that the

bill raises very important and very troublesome issues.

Already the federal government has generated some 100
pages of legal analysis on some of these issues. After reading
all of these materials (which undoubtedly reflect only part
of the legal research which has gone on behind the scenes),
one must agree with the Congressional Research Service's
final conclusion in its report of April 9, 1981:

While constitutional issues appear to be present in
regard to these bills, the resolution of those issues

seems uncertain, because the law in the area is not
yet settled.

Rather than address all of the issues in an appellate
court style brief, we will highlight some of the most important
legal and constitutional issues from our perspective as Indian

rights advocates.
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those property rights. There is no such provision for present
fair market valﬁe compensation in the Ancient Indian Land

Claims Settlement Act. Rather, that bill attempts to skirt

the due process requirement through the novel device of
"retroactive ratification'" which would try to let the government
off the financial hook by paying 18th and 19th Century market
value for the Indian property rights which the government

would in fact and in law be taking today.

The bill does not mention eminent domain, and its sponsors
do not apparently rely on eminent domain power, but the due
process restrictions on the use of that taking power would
nonetheless apply and would give much strength to the Indians’

constitutional challenge to this extinguishment bill.

Violation Of The Separation Of Powers Doctrine

This is a court-stripping bill. The legal rights which
Congress would extinguish through this bill are matters which
are now within the province of the Judiciary, a separate and
equal branch of the federal government. The bill would reach
into the Judiciary's domain and would overrule judicial rulings
upholding Indian property rights, would direct federal courts
to dismiss pending claims cases by denying federal court
jurisdiction and federal equitable remedies upon which that
litigation is based, and would preclude litigation of all

Indian legal claims for possession which have not yet been

- 16 -



likewise dispose of Indian title which is not yet judicially
established but which is equally valid and which is now a
"chose in action', a right not yet in possession but

recoverable through legal action.

Just as it would be an unconstitutional violation of due
process for Congress to settle a dispute over property rights
between non-Indians by taking title or legal claims from one
party and giving them to the other, so too it would be un-
constitutional for Congress to transfer Indian property rights
to non-Indians. That is because eminent domain power is a
limited power which permits the taking of private property
rights only for public purposes such as highways, power lines,
parks, dams, and so forth. Eminent domain power may not be
used simply to take the property rights from one group of
persons for the purpose of giving those property rights to
others. And it could not be used to transfer the property
of one racial group to another without raising questions of
racial discrimination in violation of constitutional equal

protection.

Moreover, even when eminent domain is available as a
source of constitutional power to take private property, the
government must give present fair market value compensation
for the property taken. A congressional act which takes
property rights in 1982 would be constitutional only if it

provided for compensation -at the 1982 fair market value of

- 15 -
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Violation Of The Separation Of Powers Doctrine

This is a court-stripping bill. The legal rights which
Congress would extinguish through this bill are matters which
are now within the province of the Judiciary, a separate and
equal branch of the federal government. The bill would reach
into the Judiciary's domain and would overrule judicial rulings
upholding Indian property rights, would direct federal courts
to dismiss pending claims cases by denying federal court
jurisdiction and federal equitable remedies upon which that
litigation is based, and would preclude litigation of all

Indian legal claims for possession which have not yet been
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brought in federal courts. The bill would slam the courthouse
door on all Indians who either have been using or would use
the law as a means to seek recovery of lands which have been
unlawfully taken from them in those two states. Politics

would deny the rule of law.

There is a very strong legal argument that this would be
an unconstitutional violation of the separation of powers,
the basic constitutional scheme of checks and balances among
the three branches of government. It has long been established
that Congress does not have the authority to manipulate juris-
dictional statutes in order to reverse retroactively the
results in particular court cases. As the Supreme Court
ruled over a century ago, Congress may not 'prescribe rules
of decisions to the Judicial Department of the government in
cases before it.'"S The independence of the Judiciary would
be totally undermined if Congress would grant or remove court
jurisdiction depending on whether it approved of a decision,
or review decisions within the jurisdiction of the courts, or
require the courts to decide pending cases in congressionally

specified ways. Since the 1803 Supreme Court decision of

Marbury v. Madison,7 the separation of powers doctrine has

6 United States v. Klein, 13 WALL. 128 (1872).
7 5 U.S. (1 Cranch), 137 (1803)
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been preserved from many political attacks designed to under-
cut the independence of the Supreme Court and other federal

courts.

The Ancient Indian Land Claims Settlement Act is another
such political attack on the independence of the Judiciary.
It would substitute the whim of the latest political majority

in Congress for the rule of law and the judicial process.

It is especially ironic that this most recent political
attack on the Judiciary involves an effort to reverse federal
court rulings upholding Indian rights, because one of the
first major attacks on the independence of the Judiciary was
likewise the result of political dissatisfaction with a court
ruling in favor of Indians. When President Andrew Jackson
reportedly said, '"John Marshall has made his decision, now
let him enforce it," he was asserting political power to
disregard and overrule a final Supreme Court decision

upholding the rights of the Cherokee Nation.

Although the extinguishment bill now before Congress uses
less blunt and less forthright language, it initiates the
same constitutional confrontation. It is hoped that a more
mature United States will not once again follow the example
of Andrew Jackson by taking the path of political expediency
which history has shown threatens both Indian rights and the

Nation's most fundamental constitutional principles.

- 18 -



The Question Of Federal "Extinguishment Power'", '"Plenary

Power", and the "Indian Trust Relationship."

To circumvent the legal and constitutional restrictions
on its powers to take Indian property, Congress and the Executive
have at times asserted that there are extraordinary federal
powers over Indians which give the federal government a rela-
tively free hand to dispose of Indian property. Sometimes
these powers are referred to as '"extinguishment power,"
"plenary power' and as power arising from the "Indian trust
relationship." It is not yet clear whether such powers will
be asserted in defense of this extinguishment bill. None of
these powers apply to non-Indians, and all would be struck
down by the courts if efforts were made to apply them to non-

Indians.

The leading cases cited in support of such extra-legal
power over Indian property rights are the Supreme Court's
decisions in Lone Wolf v. Hitchcock, 187 U.S. 553 (1903) and

Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955).

The Lone Wolf case stands for the proposition that Congress
can freely abrogate Indian treaties and divest Indians of
their property, all without judicial restraint. The Tee-Hit-

Ton Indians case says that Indian aboriginal title lands are

not protected by the Fifth Amendment. Thus, lands which have

been Indian lands from time immemorial but which have not

- 19 -



been formally approved for permanent Indian occupancy by the
federal government through treaty or statute may be confiscated
with impunity by Congress without due process and without

payment of compensation.

It is most unlikely that either of these decisions would
withstand a frontal constitutional challenge today. One
federal judge has already described Lone Wolf as the Dred
Scott decision of Indian law, a decision on Indian rights
which is as unsupportable as the early Supreme Court decision
upholding black slavery. The Lone Wolf decision refleéts the
jingoism and racism of the Teddy Roosevelt era, and the Supreme

Court has already begun, in the recent Sioux Nation decision,

to curtail its precedential value. The Tee-Hit-Ton decision

has yet to be challenged,but when it is, it too will likely
be overruled in light of the due process and equal protection
revolution of recent decades which has greatly expanded the
nature of ''property'" protected by the Fifth Amendment and
which has greatly restricted the power of the federal govern-
ment to dispose of property. Critical scholarly analysis and
judicial reexamination will, we believe, soon place Tee-Hit-

Ton and Lone Wolf in the dust bin of legal history.8

8 See, e.g., N.J. Newton, "At the Whim of the Sovereign:
Aboriginal Title Reconsidered, 31 Hastings L. J. 1215 (1980).
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There is strong reason to believe that legal precedents
permitting confiscation of Indian property rights would today
be found racially discriminatory. For example, today the
racism is quite apparent in the notion that Indians are incom-
petent wards whose property is rightfully under the control
of white, '"civilized" people. Yet only a few decades ago
that notion was considered fashionable, scientific, and the

proper bhasis for court decisions.

The only proper, non-discriminatory legal basis for
dealing with Indian property rights today is agreement.
Agreement between the United States and Indians was the basis
of treaty cessions and was the basis of the fundamental prin-
ciples of Indian law as first announced by the John Marshall
Supreme Court in the early 1800's. Although it is true that
légal authority subsequently developed which diverged from
some of those fundamental principles, much of that intervening
authority will not be able to pass the test of more enlightened

thinking about the rights of non-white peoples.

By rejecting this latest effort to circumvent the regular
rules of law through assertions of special powers over Indians,
Congress will send a message of its intention to return to
the honorable principle of agreement. This message will help
resolve the Indian claims, for there will be no hope of nego-
tiated agreement as long as the hope of unilateral extinguishment

is held out to those who oppose the claims.
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Violations Of International Law

The rights of Indians and other indigenous peoples have
increasingly come to be recognized in the international law
of the post-colonial era. As standards governing human rights
have rapidly evolved and become part of customary international
law, the rights of peoples to protect their culture, land and
self-determination have become matters of increasing public,
international concern. In March of this year, the United
States underscored this development when it condemned the
violation of Miskito Indian rights in Nicaragua. The United
States delegation to the United Nations Commission on Human
Rights called the denial of Miskito Indian rights a "human

rights problem of utmost seriousness.”

A unilateral extinguishment of Indian property rights by
the United States government would likewise raise a human
rights problem of utmost seriousness. This problem would be
taken before international bodies by aggrieved Indians and
their supporters, and the international human rights standards
forbidding racial discrimination and protecting the rights of
indigenous peoples would be applied. It is most unlikely
that the United States could withstand the test of international
law and international opinion by appealing to precedents and
policies from an age when whites labeled Indians as racial

inferiors and freely disposed of their lands. To borrow a

- 922 -



phrase from the United States' recent testimony to the U.N.
Commission on Human Rights, that approach "may have characterized
colonial rulers of a different age," but it does not justify

such conduct today.

In short, this extinguishment bill would prove an inter-
national embarrassment to the United States as the affected

Indians continued to press their claims in the world community.

The Practical Problem: Lack Of Finality

There is no evidence whatsoever that Indians would simply
submit to the extinguishment of their land claims and begin
pursuing the alternative money claims process which the Ancient
Indian Land Claims Settlement Act would provide. All available
evidence indicates that the Indian land claims would continue
to fester year after year and ontoc the next generation.

Just as the 1877 Congress failed to unilaterally extinguish
the Sioux claims to the Black Hills, so this Congress would
fail to extinguish the claims of Indians to parts of New York
and South Carolina. It would be up to future Congresses and
future courts to reexamine what went wrong in 1882, just as
the 1980 Supreme Court finally set the record straight on the

theft of the Black Hills by the United States in 1877.
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As a practical matter, there will be no final settlement
of Indian land claims until there is agreement with the Indians

about a fair settlement of their land claims.

This lack of finality would present other practical
problems as well. Since the Indian claimants would be barred
from taking their claims to court, they could continue peace-
fully asserting their claims only as political matters with
Congress or as human rights matters in various international
hodies. But almost certainly some Indians would take direct
action and seize some lands which they claim to be theirs as
a matter of legal right. In the event of such a seizure, the
state and federal officials who would rush to the scene to
prevent a violent confrontation would quickly realize that
the Ancient Indian Land Claims Settlement Act had painted the
government into a corner, because it denies recourse to a
legal process for redressing this grievance. What would they
tell the angry Indians , ''Be reasonable and take your claims

to court instead of taking the law into your own hands."?

- %4 -



Conclusion

Congress has, in the.bill known as the Ancient Indian
Land Claims Settlement Act, been asked to take the law into
its own hands and to deny the established rule of law which
guarantees due process and equal protection of‘the law for
all. Congress should reject this bid for unilateral extin-
guishment of Indian rights and should instead urge that
serious efforts be undertaken to foster settlement negotiations
of Indian claims. That is the only constitutional, fair, and
honorable approach. And it is the only approach which will

finally put these claims to rest.
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Thank you for the opportunity to testify on S. 2084,
the "Ancient Indian Land Claims Settlement Act of 1982." As the
previous testimony by the Solicitor indicated, S. 2084 would
achieve a legislative solution to ongoing and potential litigation
over the disputed land in New York and South Carolina by extin-
guishing tribal claims based on both recognized and aboriginal
title. This would be accomplished through retroactive ratifica-
tion of any pre-1912 transfer of land by Indian tribes and by
the extinguishment of any claims for damage from trespass or
mesne profits based on those transfers.

Compensation for the loss of the tribes' right to sue
the present landowners would be based on the difference between
the fair market value of the land and natural resources at the
time of the transfer and the price that the Indians actually
received.

The Administration supports the basic législative
solution embodied in S. 2084. We consider the provisions of the
bill to be constitutional, but we believe -- as has already been
indicated by the previous testimony -- that certain modifica-
tions are necessary. One of these concerns aboriginal title.

As the Committee is aware, "aboriginal title" refers to
the tribes' right of occupancy of their aboriginal homelands.
"Recognized title™ refers to lands guaranteed to tribes by treaties,
statutes or other action by the sovereign. The Supreme Court has
made clear that Congress has plenary authority to extinguish

aboriginal title with or withouf the consent of the tribes.
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Moreover, it is well established that the Indian right of occupancy
created by aboriginal title is not a vested property right protected

by the Fifth Amendment. In Tee-Hit-Ton Indians v. United States,

348 U.S. 272 (1955), for example, the Supreme Court explicitly
held that Congress can constitutionally extinguish any claims
based on aboriginal title without the necessity of paying just
compensation.

The Administraticon believes that while there may be
a constitutional obligation to compensate for certain interests
in land resulting from retroactive ratification of transfers of
recognized title, there is clearly no such requirement with
respect to aboriginal title. Moreover, compensation for aboriginal
title might create an irresistible legislative precedent which
could prove extremely expensive. We therefore recomend that the
provisions authorizing compensation for extinguishment of aboriginal
title be deleted.

With respect to recognized title, S. 2084 essentially
replaces the Indians' cause of action against the landowners with
a cause of action against the United States in the Court of Claims.
The Justice Department believes that this provision comports with
the just compensation requirement of the Fifth Amendment. However,
the issue of retroactive ratification in this context has never
been definitively addressed by the Supreme Court.

S. 2084 would also extinguish Indian claims for trespass
damages or mesne profits based on alleged wrongful use or occupancy
of Indian lands or natural resources after the date of any allegedly

"invalid transfer of recognized title. A court construing S. 2084
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might conclude that Congress lacked the authority to validate the
the original transfer of recognized title interests as of the date
they were sold by the tribe. 1In that event, the tribes might have
a cause of action against the United States under the Tucker Act
for accrued trespass claims and mesne profits. Also, even if
Congress validates the transfer retroactively, these causes of
action may be deemed to be vested and thus the tribes would be
entitled to compensation under the Fifth Amendment.

We do not believe there is any other potential consti-
tutional problem with the bill.

If the Committee has any questions that I have not

addressed I will be happy to try to answer them.

DOJ-1982-06
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Thank you for the opportunity to testify on 8. 2084, the
"Ancient Indian Land Claims Settlement Act of 1982." This bill is
intended to achieve a legislative solution to complex, costly and
damaging litigation resulting from the alleged violations of the
Trade and Intercourse Act of 1790. That Act, which is now codified
in a slightly revised version at 25 U.S.C. 177, renders ineffective
any transfer of interests in land from Indians to non-Indians,
regardleés of the amount of compensation received, unless Congress
has ratified the conveyance.

In essence, S. 2084 would achieve a legislative solution
to ongoing and potential litigation over the disputed land in New
York and South Carolina by extinguishing tribal claims based on
both recognized and aboriginal title. This would be accomplished
through Congressional ratification of any pre-1912 transfer of land
by Indian tribes as of the date of transfer and by Fhe extinguishment
of any claims for damages from trespass or mesne profits based on
those transfers. At the same time, the Secretary of the Interior
would be authorized to enter into settlement agreements with the
tribes to provide monetary compensation for the loss of the tribes’
right to sue the present landowners. Compensation would be based
on the difference between the fair market value of the land and
natural resources at the time of the transfer and the price that the
Indians actually received. If the settlement negotiations prove
unsuccessful, the tribe would be entitled to sue the United States
in the Court of Claims and, if successful, would be compensated on

the same formula,



I want to emphasize that this bill is an even-handed attempt
to provide relief to both sides of an ancient and intractable contro-
versy. The lands at issue were transferred by Indian tribes to the
states of New York and South Carcolina many years ago. Since that
time thousands of innocent persons have purchased land in good
faith, building homes, businesses and lives in total unawareness of
any cloud on their title. On the other side are the descendents of
the Indians who originally transferred the land.

By the Trade and Intercourse Act, Congress required Con-
gressional ratification of the transfers before the transfers
could become effective and to insure the fairness of the terms.
This did not take place, leaving open the possibility that the
tribes may have been misled or coerced into unfair transactions.
As we survey the situation now, in 1982, we see potentia injustice
on each side -- innocent land owners on the one land, descendents
of Indians, denied the protection of the 1aw. on the other.

We believe the bill provides a basis for resolving this pro-
blem - not perfect justice for all in this imperfect world but a
realistic and even-handed effort to provide redress for all. In
essence the bill protects the innocent landowners in their peaceful,
enjoyment of the land while compensating the Indian tribes for the
transfers to the extent the original terms were unfair.

Ordinarily we prefer to see disputes such as these ended

through negotiations resulting in fair, reasonable and affordable



settlements. Instead, the parties have proceeded with litigation
and no fruitful settlement discussions have developed to our know-
ledge. A legislative solution 1is far preferable to burdensome,
protracted, and perhaps ultimately inconclusive litigation. The
magnitude of these claims is evident given their size, the nature
of the legal issues involved, and the nearly two hundred years that
have intervened, in some cases, since the original land transfers.
It was estimated that litigation of the comparable dispute in the
State of Maine which was settled through legislation, enacted in
1980, would have taken between 5 and 15 years. During the litiga-
tion the land title of the affected land owners would be clouded,
their ability to obtain title insurance or sell their property
would be harmed and sale of wmunicipal bonds would be hampered;
the affected communities would be severely disrupted.

Of course, the Administration's support for this bill does
not preclude the parties from working toward An equitable and
affordable settlement. 1If, before the enactment of this bill, the
parties make rapid and real progress toward such a settlement we
would wholeheartedly cooperate. However, we do not think it would
be appropriate to delay a legislative solution to these disputes
while awaiting the uncertainty of settlement negotiations.

Although the Administration supports the basic concept of
S. 2084, and regards such a solution as constitutional, we believe
that a number of modifications to the bill are necessary in order

to obtain a more workable and equitable resolution of these disputes.



I will briefly summarize the most™ significant changes proposed by
the Administration.

1. Contribution by States

Under S. 2084, the entire cost of ending the litigation
against the states and private landowners and compensating the
tribes is paid by the Federal Government -- even though the United
States has not in any way been involved in the transactions in
question. While the United States is willing to contribute financi-
ally to a resolution of these claims, and will bear the litigation
burden in the Court of Claims, participation from the affected
states must also. be part of the solution. We suggest, therefore,
that the bill be amended to provide that extinguishment of aboriginal
title and ratification of sales of recognized title would be condi-
tioned on the execution of a contract between the Secretary of the
Interior and the affected state, providing for the reimbursement of
the United States for one half of the liability resulting from
claims under the Act.

2. Aboriginal Title

S. 2084 creates a cause of action to recover the differ-
ence, plus interest, between the fair market value of the land and
natural resources at the time of transfer and the price actually
received. This formula would apply to land held by aboriginal
title as well as recognized title, although the interest on

aboriginal title would be two percent and the interest on recognized

title would be five percent.



As Assistant Attorney General Carol Dinkins will testify in
greater detail later, the Administration believes that while there
may be a constitutional obligation to compensate for retroactive
ratification of transfers of recognized title, there is no such
requirement with respect to aboriginal title. More importantly,
the complexities of determining the extent and nature of centuries
old aboriginal claims, never defined by statute, treaty or title
would lead to unwieldy litigation with little probability of reaching
a prompt conclusion. Moreover, paying interest on these claims
would depart from previous legislative policy such as the Indian
Claims Commission Act and would establish a vague but expansive

precedent for the future.

3. Scope

In our view, the approach of the bill sheuld be applied to
all similar Indian land claims in other states. The Trade and
Intercourse Act claims in the Eastern states are in many respects
unique and involve a singular balance of equities. Indeed, the
Eastern land claims themselves are different from one another and
should be individually evaluated. Nevertheless, the Administration
urges the Committee to consider expanding the approach of this
legislation to include Trade and Intercourse Act claims in states

which request such.



In addition to these changes, a number of other modifications
are desirable in order to insure that the process of resolving these
claims can be accomplished expeditiously and fairly. For example,
it is 1important to insure that retroactive validation of these
sales does not create valid title to frivolous or ineffective trans-
actions and to insure that the Act does not interfere with the law
of adverse possession in the affected state.

We would also note that under section 5(e) of the bill, land
acquired by a tribe in lieu of monetary compensation would be
subject to state and local taxes and would not be held in trust
by the United States. We note that if a tribe had acquired land
through litigation or had retained ownership, the land would be
held in trust and would not be taxable. The traditional policy of
preventing any possibility of selling or forfeiting Indian 1land
should also be considered in review of this bill.

We would be glad to work with this Committee and interested
parties including the affected Indian tribes on this legislation.

Thank you.
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| STATEMENT AGAINST THE
— "ANCIENT INDIAN LAND CLAIMS SETTLEMENT ACT"

A proposed bill drafted by Rep. Gary Lee (N.Y.) and supported by
Senator Strom Thurmond (S.C.} is now being reviewed by the Administration
and may be introduced in Congress by the end of January 1982. The bill

. seeks to resolve all Indian land claims in New York, Connecticut and
South Carolina by simply extinguishing or wiping out the Indian land
rights. The bill was drafted without Indian involvement, and it has
absolutely no Indian support.

The bill must be opposed and condermed for the following reasons:

1. The bill would destroy- present Indian legal r;ghts to land,
~would violate ratified treaties with the United States and would dlS-
honorably violate the most basic:Indian rights. The blll Iiterally
steals.land from Indian nations and. tribes and approves earlier thefts =~ 7% -z
and frauds. This.confiscation of land rights is in complete violation e T e

.. of treaties.which the Unitcd States has made guaranteeing land rights. B
=~ To-return-to "taking Indiam land is shameful and contrary to national ToTTInD
and moral principles. — e

2. The bill would deny Indians Due Process of Law. This bill is ,
not an act of eminent domain  for a public purpose, and it does not -
provide for present-day fair market value compensation. Indian people - .
would be subject to arbitrary and jerry-rigged proceedings. The bill e
is clearly unconstitutional for this reason.

3. The bill is discriminatory and denies equal protection of the
~ law because it is aimed solely at taking land rlghts from Indians for the— - S&esm
. ... .bDencfit ol-others... No.other.people in tne United Statcs..could, be treated 7. L~
we-=. -...thlSs.way, .especially :not.a.racial.minority. The bill is. unconstitutional ... . -.....
for this reason as well. I X o

.o o =4, :The bill will lead to many.more years of litigation and may . Skl ex

© . -.result.in multi-billion .dollar: -liﬁiht,v.:‘on the part of the United States rz=<
. ~—rofor :theitaking-of Indiermrlan's ;. The bZTl wonTt-effective’y stop- ths: T
L ImEO T court cases’ Pecause oI the. Sevious-constitutionil questions.raised. .1 . C TRSTINES

.. 5, _This bill would.suddenly close the courts. to Indian land rights —
cases and unfairly change_the rules_in the middle of ongoing cases which. -7 7~ 7~
Indian people have only recently been able to bring to-court after gene- '~ =~

rations of-being barred from legal remedies. . Now, Just as a tew Indian _,
R :—7 nations have been able to. prove their rights legall'y incourt under United = 7i::=" =

S - :States "law, this bill would:destroy. those rights: and throw.the Indian - osmren T
<oz en o2 speople. once agam out .of:court...-These.are not '"ancient!. claims.~- they .. .u.renr-wi
. .Z I .aremo.more ancient. than-—the: Um.ted -States law, the Constitution and the ...: -7

- treatles that "establish and protect :these Indlan rights, ~This bill is. - - = .~
:utex wr. cran-inept and unfair. effort; drafted:in secret: without the consent or -x: <.z =% .
1nvolvement of Indian people.

e ————— e e

- —

—owt ym o oo .6, The.bill.would violate.fundamental human rights of Indian people.
The 5111 would violate the high principles establlsfxed by the Universal
..Declaration. of Human Rights and._the. Helsinki Final Act.to.which.the Umted e
:-States has ascribed: -This-bill-would be-an embarrassment to the Congress, o
to the Administration, and to the nation as a whole. -

) 7. . The bill will not.settle. the Indian clalms involved. History. .
. “"has ‘Shown that.such claims never-die and never dim unfil. ﬂTy are Justly ......
- =. .. and:honorably resolved. This bill does not do.that. .-._: S

e i o ——



S We have Just obta:med a draft of a maJor new leglslatlve threat -
. to Indian land claims and to ‘Indian rights in general It is extremely -
. important that all concerned about the protection of IndJ.an legal nghts v
~ 7 immediately inform thenselves about this threat and begin to. take
L e to stop 1t before 1t ga:ms momentum in Oongress. Yry 3

e

_ 'l‘hat threat is the attached d:raft bill ent1t1ed "Anc1ent Indlan

- ,Land Claims Settlement Act of 1981." It would, if enacted by Congress

. -extinguish all Eastern Indian land claims, mcludmg those. pending-claims
'~ _which have been fought in the federal courts for many years..: It would

... . categorically deny Indians any recovery of lands 111ega.11y lost to non_

.= for loss of land, mJ_nerals and, other natural resources, and for u'es;:assﬂm

- and waste. - It would also extinguish. Indian water nghts and hunting and 3z e

. -« fishing rights on Indian-claimed lands now in the possession of non—Ind.xans,
. A1l Indian claims to land in New York Connectlcut and Sout.h Carohna'

: would be sunmanly wlped out ) '

Through this bill Gongress would "substltute" an "exclusnre monetary
remedy" for the ‘extinguished right of Indians to recover their lands by -
court action and by negotiation. In exchange for the taking of Indian land‘-

- rights Congress would offer Indians only a rlght to apply for some money. '
AR ';-damages from the federal govermnent .

B ‘The money damages w°u1d Come’ from one: of  two po “‘'source
i First, any Indian tribe which has never obtained ‘afinal judgment-“on.. aw’*ﬁf*
" claim.filed in the Indizn Claims Commission or Court. of Claims, could: file
. a new claim for money damages in the Court of Claims.: " Second, "the draft’
::7. .. -bill proposes the establishment of a new Claims- Settlement Oomm.ttee to
7=~ which Indians could, in the alternative, submit their ¢laims.: This Com
" mittee would be composed of the Attorney General, .the Director.of the ‘Of fice
“of Management’and Budget, 'and the Secretary of the Interior:™ .The dec:.s:.ons_
. of this new Claims Settlement Oonmlttee would be: final and -''not’. subJect A
.. to Jud_u:lal rev1ew by any. cou PR i
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January §, 1982
LEGISLATIVE RITZRRAL MIMORANDUM -

TO: Legislative Lizison Officer-

.
.

Department of the Interior
Department of Justice

o s
Olici éfm’% L

SU3JECT: A Araft bill, dated December 4, 1981, entitled
the "Ancient Indian Land Claims Settlement Act
of 198l1."

The Office of Management and 3udget }equests the views of vour
-agency on the above subject before advising on its relationship to
the program of the President, in accordancz with OMB Clrcula: A-19,

A response to this reguest for your vzews is needed no later than
noon on January 15, 1982. |

.

_Questions should be referred to Jim Murr ( 395-3336 ),
the legislative analyst in this office, or to Ron Cogswell

(395-4993 ). lbé«\

~ RONALD K. PETERSON FOR
Assistant Director for

Legislative Reference _
? INTERIOR DEPT.

JAN .7 1982

Enclosures

Sue Rosenberg
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IN THE HOUSE OF REPRESENTATIVES

introduced the following bill; which was
o referred to the Committee on Interior and Insular
Affairs. . '

.- : A BILL

To establish a fair and consistent National Policy for
the resolution of claims based on a purported lack
of Congressiconal approval of ancient Indian land
transfers and to clear the titles of lands subject
to such claims.

Be it enacted by the Senate and House of Representatives

of the United States in Congress assembled, That this Act

_‘may be cited as the "Ancient Indian Land Claims Settlement

Act of 1981". . ‘ .
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tates and the Legislative and Exezutive Branches of the

Gecvernment of the United States weze, with respect to cer-
tain claimants, unaware that the United States may have had

such an obligation and, with res:e:i to other Elaimants,

) speczbzcally denied any such oblzcatxon, the Pederal gove:n-'

- ment may have failed to fulfxll th;s alleged ob11gation,

N O OV

N 0O L D Y e W

v W

. (4) :edera{ courts only recently have begun to
address and clarif& the ﬂhtﬁre-of the Federal governmént;s"-
historical responsxbilzty to these Indian tribes and, in |
thzs p:ocess, have created a sztuatxon in which, notwithstand-ﬂ
ing the almost two centuries that .have passed since many of .

these transfers took place and irrespective of the fairness

* of the consideration received for such transfers, innocent

] landownerg;are threatened with the wholly unexpected loés of

billions of dollars in property and the imposition of billioas
of dollars in liability judgments; . -
. (5) generations of landowners, local and State
governments, and even the Federal government itself, havé .
justiiiably relied on the validiiy of the oriéinal transfers
aﬂd the chains of title emanating the:efroﬁ, and in goo§
faith'h;;e-made billions Af'aollaré of iﬁvéstments in and
’fmpzovemenfs upon these lands;

..(6) the consequeﬁées of judicial determinatiods

that these ancient transfers were invalid, and that curcent

lanédowners do not have vaiid title to their lands or are
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llable for trespass damages or dgma;es for the use and occu-
pancy thereof “to Indian tribes tbat have not occupied such
lands for generations, would be catastrophic in terms of the
economic, social, éovernmental, ancé puPlic policy problems
that would be created for hundreds of thousands of innocent,
landowners, for numerous communities and State and local.-
governments, and for the Federal government;

" (1) the pendency of such claims results in'irrép—"”
arable damage and substantial adverse FOnseqﬁences to tﬁe.
inﬁividualé, communities, counties and States involved, and
4o the United States, and creates an undesirable ciimate-of

apprehension and mistrust between the Indian claimants and

‘the landowners, communities, and lozal and State gcvernments

Y

ﬂaffectgd by sﬁch claims:_
,. . _(8) the actions and inactions of the Federal gov-
ernment over the decades and cent nrxes since the original
-transfers h;vé constituted de facto approval of such transfers ?
-and have resulted in the justifiable reliance on the part of
the lahaowners, comnrunities, and State and local governﬁents
in-the inteérity of present day land titles and in the belief
that the Federal gove:nment had fulfilled whatever respon-
“sibility it may have had to Indian tribes that generatiens
ago may have lived on the land; .

(9) the attempt to remedy any historical injustices

suffered by these Indian claimants, or to correct any fail-~

LR



l;éﬁk%'by the United States to fulfill responsibilities the

Fi~ jneasure of which is only now bexng determined by the cou:ts,
<7 Dby means of litigation between such Indxans and present

€-cTandowners cannot result - in Just and equxtable solutions. to

=% :these clains; CmmmE T R

li~-f;7' .(10) courts and;fxecuiive ﬁsanch ekiiciéls; including
s %tﬁe“nttorney General of ‘the ﬁnitéd States, who have examired

the nature and consequences of these claims have exp:essed

P R T " V™)

s--%he-v;ew that these ancient Indian land cla;ms should not be

3.2 resolved through litigation against innocent private land-,

[
o

= ‘o‘wné::«s-' I

L‘J

a——
-——-- - b e

12 EFcSLEiNe-. (11) the magnitude of the hardship created by the
13 7 - present claims and the inability of the courts to take into

14 -2° - account the many factors that are beyond the cognizance of

15 the Judicial Branch. but that must be considered in resolv}ng
16 =:-"eclaims of this nature and magnﬁéude in a fair and equitable )
17 <‘*manner, merit and comoel action by Congress;

18n575 2 : - (12) the primary purpose of the Nonintercourse Act

19 ﬁ:fptoviSion of the Trade and Intercourse Act of 1790, which

20 -7 Wwas tq ensure fairness in the transactions by which Indian

21 ----1lands we:e acqu1red, can be secured by now p:ov1dxng monetary

—

22. =2 compensation to Indian tribes to the extent that those tribes

o et e @ — e = v e e e st -

a4

- v

'3 £:°did not receive fair compensatlon for the transfer of theit
24 Iands to non-Indlans, and -

- o pmesan o e
-
- e &

)5 T-TI T '(13) to the extent that prior act1ons and xnactxons
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" by the United States have not constituted whatever Feéaral

approval or ‘action may have been necessary to validate these -

ancient land “fransfers, it" is” the intént of Congress by

- méans Of this ‘Act to”@:ovihé‘%uch apﬁfoval and validation,

.and to’'provide Indian tribes that are affected'by such ap-

éroval and validation a subéiikuié’honetary remedy a2gainst

the United States, which shall be the exclusive remedy for

e .

the satisfaction of any claim against the United States, any"
- ﬁ .

State or local government, or any other-person or entity,

that 'such Indian tribes may otherwise have by virtue of the

transfers in guestion.

(b) Therefore, in the exercise of the full Coa-

stitutional -authority of Congress, it is the purpese of this
"Act— | .

(1) to remove the clouds on the titles to lan?d

located within the States of Connecticut, New Yorx, and

South Carolina resulting from the claims of Indian triles or

.~ Indian groupé'tha£ transfers of such lands prior to January 1,
lélil.weze in violation of the United States Constitution, -
the Articles of Confederation, the laws of the United Sgite;,

_ including tge Nonintercourse Act provision of ihe Trade and

Intercourse Act of 1790, or any other legal reguirement;

62) to approve, validate, and ratify all such trans-

fers effective aé of the date of such transfers and with the“

~Same effect as if such approval, validation, and ratifica-

- ] ) —
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1'\ t;on’li.ad been’ gzven at the time of the t:ansfers, and
2 - T '":“(:?)- -.t;"p:ovzde “Ir;d;;;u-r.x;g::ns and tribes of Indians
3 —:ag:f.-e‘c.t;:'] B;'-i;us Act suth ;- mea;;=;j€-6bta1nmg fair and
4 L.;c;;u}:t;{)l; é;?;ﬂé;;a;atxon fc;.r gh;u: é;ams, including a cause
5 . f:;’.},;ft:’fg': n—'s- -t{':e Court.éif .Ci;.z.m;-;.g‘axnst —ghe Unxted States
6 "‘fo: mopeTtafzyj céz.rxbensatzon.‘m- °—° a T, ) o
1 ;:_:_u , DEFINITIONS - ) ) .
8 "stE'.S: ;I-‘:r-;‘ rp;ses of tim;s-ic-t.,-.t;e'term— -' S
Tt sziizlesziz- i o™ Lli.T =EzEitrTiozs
9 copme == :::(:a) ::"C.tg,.a_lzns Setg.egff_\t’s?x.ninttee means the Secretary \
10 ---Eifff }Ef.e.:'}oz:_ E:.r his delfgéfg;:é;:.e Attorney General or his" DO—'
11 ___f_e};:;‘at.e’,--a;é. ;:iu: I.J.J.recto;'-.c;.- ;;;x;- D...;..f.zce of Management and Ot "/“l
12 --. B.::-d.g.e;t or ;1;;. c-i.e-legate. o : ) |
. e crr guwmrm-es * . :
13 L _-._-j' '(.b.).-::"-l;-c-l-:.an t;:li:_e .:.pclude;e. any Ind:.an nation. or
4. iribe or band of Tadtamss __
LS hi- | ,_"A_ (c) “land or natural resources” me;ns any real :
16 . prope;:.ty o-r- n‘a;:u:al :eso;z;;;;: ::r ;ny interest in or right
L7 -"ix.u.vjalov.:.;g- any real prope;:t;{‘ .c-u:: ;;;ﬁ;:al resources, including
Lé t--w;t;w.o-u;:.i.;nltatlcn m;nerals.;;ud-;n;;xeral rights, timber and
L9 j:?_;:r;xb:r.}:‘gh-t.s-,.w-a.t.er ané- w-a.te;:-;:l.ghts. and hunting and fish-
o ihg ke T :
11 N -:. —..""“( b)- :El..a.w:s- ;:f. t)-;e“Un;t.ed- -S-tates .means the Articles
12 r.N;}-Ec;nf.edjer.a;:"x;ﬁ:% -all F.e:ie;.ai;.s;:a;:.e- and Colonial statutes,
!-3. : -;:.r.e.a_t.:..eﬂs,‘- proclamatzons. Exec;.a;::.;re .ag:eements. orders, regu-
14 . latj.dn- . a.n.d .c:;a.mmon law -p.:;;xé;.ples., and all juchcz.al 1nte:-.
5 pretstions thereof; | -
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(e) the'fNonin:e;cpu;se Act provisicn of the Trade
' and Intercourse Act of 1790" means section 14 of the Traie

" and Intercourse Act of.l790;'Act,of'Ju1y 22, 1790, ch. 33,

§ 4, 1 stat. 137, i38h“pnd 31l amendments thereto and all

- - cavee e

subsequent reenactments or versions thereof; and

| (£) <“transfer® includes but is not limited to any
. .,' - e - - o g ° '
sale, grant, lease, allotment, partition or conveyance, any

transaction the purpose of which was to_effect a sale, -

grant, lease, allotment, partition or conveyance, or any

event or events that resulted in a change of possession or

control of land or natural resources. | -
RATIFICAT&ON OF PRIOR TRANSFERS AND EXTINGUISHMENT OF

] RELATED CLAIMS

sfc.&.(a).Any transfer of land or natural resources
io;ated within the States of Coﬁnecticut. New.!ork..and
.South Carolina from, by, or on behalf of any Indian tribs,
including without limitaztion a transfer pursuant to any
Statute of or agreement or tre§ty with any étate, made or
effected prior to Januarzy 1, 1912, was and shall be deeﬁéd
to ha;e been made in accordance with the Constitution ané
2ll laws of the dnited States, including witﬁout limitaticn
-the Noninﬁegcourse Act provision of the Trade and Inter-—

course Act of 1790, and Congress does hereby approve,

validate, and ratify any such transfer effective as of the

date of said transfer.

-

-
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« * (b) To the extent that any transfe:'of land or

natural resources described in subsection (2) of this sec—

tion m2y involve land or natural resources to which any :

- Indian’‘tribe had aboriginal title, subsection (a) shall be
.Eegazéed'as an extinguishment of shch.aborigiqal title as of

‘e

" ‘the date of such transfer. TR L : S

(c) By virtue of the approval, validation, and

ratification of a transfer of land or natural resources % -

(whether such land or natural resources were held under
aboriginal or recognizgd'title)iéffécted-by-thi; sec£ion;7qr,
fhe extiﬂguishment of aboriginal-ﬁitle effected thereby,:ﬁo
;;ctioh by th; United States, any State 6: suSdivisioq}thé:qpf,

or ary other person or entity at the time of or subseéuent

. . to the transfer and involving the ownership, use or occupancy

of such land or natural resources shall be regérded as giving',

zise to a claim of trespass, or for mesne profits or for use

-

and occupancy, in favor of any Indian tribe that may bhave iaﬁi
.‘_ formerly occupied or held any cl;im to such land or natuéal E%%

resou}ces, and all zctual or theoretical claims against the CLQZ

Onited S;aﬁes, any State or subdiv%sion theréof, or any.. e{?

other pe:SOn or entity, by any Indian tribe arising at the

. time of or subsequent to the transfer and based on any interest

in or right involving such land or natural resources, including
withcut limitation claims for trespass damages, mesne profits,

or claims for use and occupancy, shall be deemed extinguished

"
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j&§_9£;£b£_nnﬁe_n£_sn;h transfer.’

(d) Th;s section shall not apply to thote lands

that are ldtated within the Allegany ‘and Cattaratgus reser-

- vatlons of the Seneca Nation in the ‘State of New York and
were leased under authority of the Act of February 19, 1875,
18 Stat. 330. R ] |

. NOTIFICATION OF CLKIMS TO THE CLAIMS SnTTLEHEhT COMMITTEE:.

_SETTLEMENT AGREEMENTS . .’ et

SEC.S.(a)(l). As soon as practicable'aftet the date of
enactment of this Act, the Claims Settlement Comittee shall
publish in the Federal Register a notice specxfylng the type

.of 1n£ormat1on that should be supplled by an Indian tribe |

puzsuan: "to s‘bsecti a {b) .of thi

f this szcticn in order to enable

" " the .Claims Setqlement'Committee to determine whether any

'_Inéian tribe whose transfer of land or natural resources has

been approved, validated, and ratifigd by section 4 of fifgf

Act had in the absence of this Act a credible claim with

._.Lﬁspegz_;p~§ppg land or natural resources, and. to de;ermxne

b J

‘a faxr and -equitable award that should be made by the United
States to such Indian tribe. | ;
(2) To thé extent that, with respect to any par-
~ticular Indxan ttlbe, the Secretary of the Interior or the
Attorney General already possesses xnformatlon'needed to

make the determinations specified in subsection (a) (1) of

"" this section, the Claims Settlement Committee shall consult



‘. ) ' . C :' | 1-1 " . C.’ . .._'.‘::";.
with ‘representatives of saiq Indian tribe in ordq; Lo minimize
- the burden on sa2id Indian tribe in preparing the submission

specified in ‘subsection (b) of this section.

. ) (bf Withjd 180 hhys after the publication by the .

Claims Settlement Committée in_ihe Federal Regis;gs;qgitpe.
nogéce specified in subsection (;)fl) of this sécéion,.auy
'Inéian trikte whcse g:ansfé{ of land or natural resources has
beén approved, validated, aqé ratifieé;BQ Sgction-; of this °

Act may submit to the Claims Settlement Cormittee 5uch

information as may be specified in the Claims Settlement - .

Committee's notice.

(c) (1) Within 180 days after the date by which sub-

with the Claims Settlement Committee

i
(3

ssions Eust be file

(e

m
pursuant to sbbsection (b) of this seétion, the Claims

Settlement Commzhtee shall determxne, with respect to each

Indian tribe that has nade a submlsszon pu:suant to subsec-
tion (b) of this section, whether such Indian tribe had a

' czedzble claim, and, if so, the fair and equitable monetary g

award that it believes should be made ‘by the United States Cj’dud(QJ

to such Indzan tribe. Such detezmznatzons, which sha11 not /UQU*L“J

be subject to judicial review by any coutt, shall be publxshed

in the FeGeral Register and shall be communicated to both
. | <

Houses of Congress.

[ S—

(2) In determining .what it believes is a_fair and

. eguitable award that should be made by the United States to



C. . .

any Indian tribe pursuant to paraczazz (= ) of.this sub-

a

section, the Claims Settlement Conmittee xmay consider: the

fairness of ‘the terms under which the original transfer of

T

S

the land or natural resources was made by the Indian tribe-

whether, through Indian Clainms CommisSion judgments or

otherwise, the United States has zlready paid any amounts to

such tribes with respect to the transfer of such land or

natural resourbeS; whether State governments.have already"”’

paid any amounts to such tribes with reszect to the transfer

of such land or natural resources; .h= legal strength and

validity of the claim; and the lecal strength and validity

of any defenses that would have beex -zised in opposition to

——— - -
- o . . . -

the claim.

‘(d)(l) Any Indian tribe with respect to which the
Claims Settlement Committee has prbliskel a determination
specifyiné the amount of monetary awarZ :hat sshould be made

by the United States may, within 180 days the date on

which the Claims Settlement Committee putlishes its deter-

minations in the Federal Register pursuaxzt to subsection

(c)(l) of this section, file with tahe Cl-ims Settlement

—— PR —

Committee a notice indicating its decicsion to-accept such

'monetary award, or such other amozn: o< conetary award as

o

nay be agreed upon with the Claims Settlement Committee. As

" soon as practicable thereafter, szcih acczptance shall be

eTbodied in a final settlement ag esm=s=t between the United
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States and the Indian tribe,. uhzch shall contein such addi-

- omem - =
- T e e om o

‘tlonal terms .and conditions as the Clazns Settlement Committee

-o
- e - o> wmea

and the Indian tribe may agree upon and shall. state that the

-..."_" G -
agreement const;tutes the permanent ‘settlenment of all clazms

thaj ‘such Indian tribe may have under or=arxszng out of thxs

Aét} 1nc1ud;na any rxghts the Indian trxbe‘mey have under

section €. Said settlement acreement s=all be transmztted

by'the Claims Settlement Committée to both Houses of Congress

_.-._—- - o - — g

‘and to the Senate Select. Commxttee on Indien_&ffeirs and  to” -

the Committee on Interzor ‘and Insular Affairs of the House ':J?-

of Representatives, and shall be deemed approved at the ena

- Fdad
—— -

of the flrst_perlod of 90 calendar dgys of continuous sessxon

-y e o -

nsmittal unless both the '

5

ﬂ(

I 4

P

aurzng such period stating that they do not favor the settle-’

s Tw e G Ca——-

ment agree'nent.

{(2) For purposes of subsectfon (d) (1) of thzs sec-

.(i) continuity of session of Congress is broken

. only by an’ ad;ournment sine die; and

- o -
- - - .

(ii) the days on which either House is not in

- e e .
- ess ww .

session because of an adjournment of more than three days to

a date certain are excluded in the computation of the 90-day

ee e
- e = -

period.

(e) In performing its responsibd ilities under this

o

'Bouse'of Representatives and the Senate pass F'joxnt resolu;:;;\\

N
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i:roceéures, and"Utilize such sersonnel in assisting it in

- -
- -
-

=

‘making factual oY other detsrminations, as it deems advis-

. z:abl—e: -TL‘ Cj‘._"‘_g&d'!"‘“-"' C-Anoi.}e‘ M, Pff'l\;t .Kﬂ" ‘ﬂ«t““"l

,,.;lu‘u.’ S‘h{-u <+ pr'vilc 'aﬂf-nl" Y2l Py
- ---nrcovanr AGAINST THE UNITED STATES "t Fe The Coamithee's
4‘*'““{..“ -

o F'.fh;..)

o LE a ot g gy - ———-

foT. TTLO- ToaT o T TET CoUST O: CLAINES

TITTgECL6.(2) iﬁ}‘ISﬁiEb tribe that occupi=d or possessed

o

T:13n3 or natural resources within the States of Connectigut,

™ew-York, or: 255uth- tarolina and has never obtained 2 final

-
- - .- e e W W -

"j‘udgrnent é6h a“claim filed in the Inc!:.an Cla;m&.nomzssmn_.or—-‘

-Coﬁrt'of Claims with"respect to the transfer of such land or

may, withir three years of the da..e of

file 2 claim against the United States

[—

334 the .éoﬁrtzbfzéiafﬁs,'ﬁhich shall be heard, determined,

Z2nd ‘adjudicated 'zbf"‘rfue'Court of Claims in accordance with
\ ;

‘the ‘provisions of this sectiorn. The Court of Claims shall

S

- = =

have exclusnre orlg:.nal Jur1sc1ctzon over such claim; 'nrov1d=d, - "

. **vvever, that the Court of Clairms shall grant no award with

- . e~ ‘H\t
cfespect to any -claim; “and shall :.nmed:l.ately dlsmzssﬁr_” merik s
*pending cla:.m;'bynéﬂy “Indian tribe relat:.ng to land or natural
resources w1tﬁ-r'espect ‘to whu:"l a settlemnnt agreement en- ﬂ/-lba(’
*%ered into’ 'pursuarrt' Ed'the provisions of section 5(d) (1) of hiw
) . . - . _ pd/,‘_,(,)
¢ 345 Act hzs been “z2pproved by Congress in accordance with il
- PR : . - -ﬁ'-’CZZI.‘ f
*the provisions of section 5(d) (1) of this hct. .- S “A

(5) hAny claimant that files a claim in accordance’

- . . .
- -
.
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¢

with 'subsection (a) of this section and proves by'a prepcn-
derance of the evidence that
(1) the claimant is an Indian tribe,.

: {2) ~ at the time of the transfer of iaﬁd or:,_,;  ,.$ ;i~
i natural resources that is the subject of.£§e claip;';he,f. i
'! claimant or its predscessor in in:ergst.was an Indian
i i! ibe .

. »

(3) at the time of'thé transfer of land orv, A T

natural resources the claimant or its predecessor.in

interest had abo:zglnal or recognized title to the land -

-

or natural resources that is the subject of the ¢1a1n,

(4) 1if the transfer of land or-natural resources

-

- . i

’ﬁoo!’place prior to July ‘22, 1750, such transfer wvas
. invélid uﬁless approved by the United Stééés aﬁd that
no such approval was obtained, and
(5) the claimaat or its predecessor in interest
did not receive fair or conscionable consideration for
the transfer of the land or natural resources that is

the subject of the claim,
shall be entitled to a recovery against the United States in
accordance with the provisions of subsection (c) of this

~section; provided, however, that no recovery shall be awarced

with respect to any claim involving a transfer of land or

—— - o = - ®

natural resources that took éiace after July 22, 1790, if

[ S—

" the United States establishes by a preponderance of the

-
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' epdzgnggrgou:se,hc: of 1790 was not 2ppliczble to such trans- .

fer or that, with regard to such transfez, the requirements

S e s et o hme M e o v

Y

" of the Nonintercourse Act provision of.the Trade and Inter—

cohrsquct:pf_L790 had been complied with orior to the

anactn nt"o-.-his Act.

- o -

——

-. :(e) (1) Any claimant entitled to & cecovery agains
the United states 1n accordance with the p:ov151ons of sub— -

sectian .(b). of ,.thls section shall be awarzéad monetary dam-

ages eguivalent to the difference between the fair market.

value of _the .land or natural resources a2t the time of the

. - o
-— e

.transfer and the compensation, if any, actually received by

the claimant .or its P:eaecessor in interest (whether at the

"~ time of. transfer or subseauently) for the transfer of such

land oz natural resources.

(2) : Any amount awarded to a clairant pursuant to
subsection. (c)(l) of this section shall

in the case of an award ba2s=d on a transfer

e =83} ;

that took,g ace after July 22, 1790, of land or natural

/.-': - -‘
resources ;beld under aboriginal title be'\increased by simple
..... . % : |
interest.from.and after—the—date:of the transfer until the

date-final. 3udg'nent is entered in the Court of Claims, uzth 200 Yo

such-ipterest.computed at the rate of twd per centum per

(i1i) in the ca2se of an award Ekzs2d on a traansfer
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_that ;dok place after July 22, 1790, of land or natural .

" resources held under recognized title, be increased by sim-
. . S e . ﬂ___'—-—v.
ple interest from and after the cate of the transfer until

" the date final judgment is entered in .the Court of Claims,: :r%;

wit? such interest computed at the rate of five per centum

perfannum.

_ (3) E;ceét as specified in subsection (e) (1) of
th;s section, no oﬁfsets or counterclaims on the part of the
United States shall be considered or granted against'any
amount awarded to 2 claimant unde; ﬁhis section. |

(4) Any final award granted by the Court of Claims

pursuant to section 6 shall be paid to the claimant in three
. - .-t ‘ ) S —
equzl annual installments.

(d){l) Claims before the Court of Claims bfought
pursuant to this Act shall, to the extent practicable, take
precedence on the docket over all other cases, 2nd shall be

assigned for hearing, trial, and argument at the earliest

: practicable dates.
] (2) Review of the judéments &£ the Court of Ciaims
pursuant to this section may be sought in the Supreme qsurt
of the United States by petition for writ of certiorari in
the same mannsr as such review may be sought for any other
juégment of the Court of c1aims.l The Suprerce Court shall

accord the- highest priority to deciding whether to grant

-S:::.“.a 'r i - e : -
writ of certiorari and, if susk a writ of certiorari



-~ o Ww oo

W N

-

N s W N

‘rendered by the Court of Claims pursrant to section 6 of

this Ac:.A

L 4."- .

is granted, to the determination oZX the matter.

AUTHORIZATION

SEC.7 ° There are hereby author:izeé to be approprfﬁted

‘such sums as may be necessary to mee: the obligations of the

United States as specified in any se=tlement agreemént ap-

‘proved by Congress pursuant to ths provisioans of section 5

cf this Act or to pay any finmal, ncn-appzalable judcment

- INSEPARABILITE
SEC.8 1In the event that any p-ovision of sectiénﬁA &r
of subsections 6(c) (1) and (2) of this Act is.held invalid

[ X ]
-

boe

zh respect tc 2 particular Indiam tribe, it is the intent

of Congress that the entire Act be jmvalidated with respect

to such tribe. In the event that aﬁg other section or pro-
vision of this Act is held invalié, it is the intent of
Concress that the remaining sectiors of this Act shall con-

tinue in full force and effect.

LIMITATION OF AZTIONS
SEC.9(a) Notwithstanding any bther.provision of law,
any action to contest the constituticnality or validity of

* e —
this hAct shall be barred unless the complaint is filed with-

in 180 days of the date of enactmer.t of this Act.

(b) Except as provided in section 6 or in subsec-

ticn {2) of this.section, no court of the United States,

-

——
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including the Court of Claims, and no court of any State;

tecertocy ortpossession of the Unitéd States, or of the

vistriétiof'Columbia, shall have jurisdiction.bf any action
proceeding by or on behalf of an Indian tribe with respect
the invalidity of any transfer of land or natural resources

th&t hnas been appreved, validated ané.:atified b§ section %

of this Act, or involving any claims, such as claims for

trespass damages,.mgsne profits, ‘or claims for use and océﬁbancy,

arising from the alleged invalidity of the tran§£er. or

involving anylclaims against the United States for compensation

as a result of this Act. : ' i ‘f.

o)
.





