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Orin G. Briggs 803-252-1700
Jamcs B. Carrawa] La" OmCC

Orin G. Briggs

1804 Bull Street
Columl)ia, South Carolina 29201

June 16, 1981

Mr. Morton Blackwell

Special Ass tant to the President
for Public Liaison

Office of Public Liaison

Room 134

01d Executive Office Building

HWashingtan, DC 20500

Dear Morton:

A Tot of exciting things have happened since I talked to you during
the campaign about NICPAC support of a strong conservative.

The purpose of my letter is to send you a copy of recent correspondence
requesting a meeting with the President about the IRS involvement in
regulation of church schools.

I found out from your assistant that you were lending assistance to
an effort of John Whitehead to have a briefing with appropriate IRS
officials on the IRS policy of church audits.

bviously these effarts should be coordinated, and I would defer to
your judgment as how best to accomplish this coordination. However,
it is my opinion that we are not likely to get any significant change
in IRS policy unless that instruction comes from the White House.

I would like very much to talk with you about this matter at your

convenience and would appreciate very much your advocacy on behalf

of our request which was made by Senators Thurmond, Helms, and

Armstrong., I have been informed by an attorney close to Ed Meese

that if the Senators call Max Friedersdorf and reaffirm their request,

we should be able to get a meeting with the President or at least with
I Yoo - v will ~

deeply appreciatea, -

Sinﬁgre1y.\
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Alnifed Hiafes Henale

WASHINGTON, D.C. 2010

May 22, 1981

Mr. Max L. Friedersdorf ) .
Acsistant to the President ’

] for Legislative Affairs

The White Kouse

Washington, D.C. 20500

Dear Max:

Since 1971, the IRS has proposed and has sought to imp]ement:
far-reaching new regulations which would require constant IRS monitor-
ing of church school admissions policies, church school activities and

school disciplinary rules.

As you know, there was a strong expression by Congress in opposi-
tion to the IRS policy tov rd church ‘:hools set forth in the Dornan and
Ashbrook amendments to the 1979-1980 Appropriations Bills {for the Trea-
sury Department.

Frankly, those of us who have advocated that the IRS return to
its duty of collecting taxes and avoid a substantive policy-making rele
have been encouraged by some recent statements by President Reagan. We
are also aware that, before any major modifications are made in a policy
as far-reachir as the policy espoused by the IRS toward church schools,
appropriate otfricials in the Reagan Administration would have to review
the propo: and likely ramifications.

Just recently, the IRS has instituted another monitoring program
which involves the agency sending detailed questionnaires to churches,
seeking information about the names and employment of board members of
the school, and other private information which we do not believe the
Service needs.

We believe it is safe to assume that the Administration is probably
revi ing this entire IRS policy, but we would like to sugpest a means
of speeding up that review. Specifically, we request that a meeting be

mulate a new policy for IRS review of church matters; we believe that

a new policy is warranted to prevent the financial ruin of iundreds of
church-owned schools and other legitimate religious organi itions through
the enforcement of bureaucratic fiat.




Mr. YMax L. Fricdereadorf
y 22, 1981 -
Piipe Two

Let us conclude by quoting from a speech President Reagan made
at the Religious Roundtable Rational Affairs Briefing in Dallas, Texas,
on August 22, 1980. There President Rearan wmade a very unequivocal
promise to get 1RS off the back of church «chionls and other legitimate
sinistries of churches.  On that pinticular occecion he said:

Fully backed by the White House, the Internel Revenue Service vas
pr;ﬂaxed to proclaim, without hp“rnva] of the Congress, that tax
mption constitutes federal foading.  The pompose wes 1o force

a]l tax-~exenpt scheols -- including church schools -- to abide by
affirmative action orders drawn up by -- who else? -- IRS burcasu-
crats.

On that particular point, I would like to read you a line from a
certain political platform, written in Detroit, about a month ago.
It goes like this: 'We will halt the unconstitution: regulatory
vendetta launched by Mr. Carter's 1RS Commissioner against inde-
pendent schools.' ‘

We bel: se that the time has come to closely review the overly-
argrecsive 1RS po]icy'tokard church schoels znd to develop a policy which
will preserve religious freedom. In ordeér to fully inform the President
of the position of this group of attorneys, wve have enclesed an enalysis
of the issue by William Ball, along with a briefing memo. It is our hope
that a meeting can be arranged in the near future at the President's

convenience.
. . ancere]v
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The two school associations to be represented at this meeting have
more than twenty-four hundred member schools throughout the entire
United States with a total enrollment of approximately 500,000
students. T!' church affiliation of these schools covers a wide
range of denominations within the evangelical and fundamentalist

church community.

While this particular constituency is quite friendl! to the Adminis-
tration, it should be noted that the senators reque ting this
meeting feel quite strongly that there is significant and overriding
merit to the position that is being taken which advocates that

IRS get out of the public policy enforcement game and return to

its ctatutory duty of collecting taxes. ' '

Willi: B. Ball was graduated from Notre Dame Law school in

1948. He is noted nationwide as a prominent constitutional
lai-'2r and is frequently called as a speaker at religious and
legyal symposiums. He has been lead counsel in constitutional
litigation in 20 states and in 19 cases before the United States
Supreme Court, including as winning counsel in the landmark
decision in the Amish case, Wisconsin vs. Yoder. He has

lectured and debated constitutional law issues at the University
of Minnesota, University of Chicago, Amherst College, Harvard
Graduate School of Education, University of Pennsylvania and many
others and has published aumerous articles in law_reviews and other

legal periodicals.

Requested White House Action

The group would request a plenary and objective review of the

IRS campaign which has systematically crusaded against conservative

church schools and other religious organizations to the end that

a new policy could be developed which would restrict IRS monitoring

and regulating church schools so that any such review would be con-

sistent with specific Congressional authority and will be consistent
with the United State Constitution. (See attached legal opinion).

Proposed Agenda

Senator Jess Helms to introduce the participants

Ttion polLilcy

Statement by William Ball on.constitutional dilemma
Comments by senators
Reaction by President Reagan and staff

Further discussion if needed

|



) p.o. box 2069,
T Oak Park, lllinois 60303

(312) 848 6335

CHRISTIAN
'“GAL
s OSOCIETY March 31, 1981

Mr. William Ball

Ball & Skelly

Post Office Box 1108
Harrisburg, Pennsylvania 17108

Dear Mr. Ball:

The Center for Law and Religious Freedom has received nu-
merous inquiries regarding the scope and nature of Inter-
nal Revenue Service policies and practices which appear

to embody attempts to enforce certain social policies or
"public policy'. Though these inquiries have been received
over the last couple of years, they seem to have become
more frequent perhaps with publicity given to the Bob Jones
University case and Green v. Miller.

I'm sure you would agree with us that the use of such tax
power raises numerous constitutional questions and is of
great concern to large segments of the public, perhaps the
religious community especially. Many who may even concur
with the goals espoused through such regulatory activity,
still have great concerns about the legitimacy of this ap-

proach.

It would greatly assist the set up for the Law and Religious
Freedom in its own attempt to analyze these issues and to
provide effective leadership if an analysis of this issue
from a legal and constitutional perspective could be made
available. We understand that you have some significant
involvement in issues of this sort and because of this and
your long standing commitment to religious liberty and the
defense of the same through the legal process, we would in-
vite you to prepare an opinion regarding these matters and
make it available to the Center for Law and Religious Free-
dom. This will assist in providing a principled approach to
these issues rather than merely dealing with isolated cases
tt 7 en in v riot court

We appreciate your consideration of this requ@ ' t.

Lynn /Rob uzza
Executlve Director
Cerfter For Law & F ligious Freedom

LRB:sd







them the image f pu” lic resisters to government. And dout -
let¢ you re well awar that litigatibns with government
are very threatening to religious institutions - for example,
colleges - which, when their existence is endangered by
government, may face rapid loss of support, memberships

or enrollments.

Tax exemption is the lifeline of religiot institutions
in our country. The I.R.S., o\ ~ the past few years, with
the sanction, if not the encourgement, of past r tional
administrations, has repeatedly adopted policies which would
cut off that lifeline. After long study of these policies,

I must conclude:

1. The I.R.S. policies are absolutely out-
side any powers given I.R.S. by the Con-
gress of the United States. Incredibly,
these policies, given the mantle of the
power and prestige of the Government, are
nothing but attempts by individual public
servants to laminate their personal
views onto other citizens.

2. The I.R.S. policies are palpable viola-
tions of the civil rights of religious
bodies, - particularly those freedoms pro-
tected by the Religion Cl ise of the
First Amendment.

3. The I.R.S. policies rest upon the false
presumption that the taxing power may be
used as an instrument for bringing about
social change - indeed, those forms of
social change which are the preferred
notions of those public servants who
have been allowed a free hand in manip-
ulating the tax power.

tive action.










II. I.R.S. HAS VIOLATED, AND CONTIN :S
AT THIS HOUR TO VIOLATE, CONSTITUTI VAL
LIBERTIES OF CHURCHES AND THEIR MIN-

ISTRIES

VATFR FDUCATION COMMUNTCATIONS. (Revenue Ruling 78-
2 B8, June 2, 1978.) This ruling by I.R.S. (upon which tax
exemption depends) raises a presumption that "single iséue"
voter communications "widely distributed among the elector-
ate during an election campaign" constitute, by their very
nature, "participation or intervention in a political cam-
paign" (contrary to the provisions of Section 501(c)(3)
of the Internal Revenue Code). The ruling forbids religious
groups to send questionnaires to political candidates, for
use during a campaign, which questions "evidence a bias
on certain issues.”" I.R.S. does not explain the term, "bias",
and I.R.S. reserves to itself the determination of what
constituites "bias". The ruling is so broad that it would
plainly apply even to a homily wherein a clergyman would
explain to his own parishioners, within the walls of his
own church, the evil of voting for a candidate who, for
example, had won a mass following by preaching revolution,
or racial hatred, the legalization of prostitution, or any

other issue having grave moral significance.

Here is a flagrant violation of civil liberties but,
in partic lar, it is a bar to the exercise of rights of
religious bodies in bearing moral witne 35 in our society.
Violation of this ruling means the cut-off of the lifeline
of tax exemption. The ruling is in no sense a reasonable
implication of the wording of Section 501(c)(3), as prior
years after Section 501(c)(3) had been enacted, -“id I.R.S.
express this singular interpretation of the statute. Indeed

in an earlier Revenue Ruling, 66-256, the Service had stated




that, as to a tax-exempt organization which addresses itself
to political issues, ". . . its only responsibility is to
bring e views.expressed to the attention of the community.”

The Supreme Court in Buckley v. Valeo, 424 U.S. 1, 14

(1976) laid down the governing principle:

"Discussion of public issues and de-
bate on the qualification of candidates
are integral to the operation of the
system of government established by our
Constitution. The First Amendment af-
fords the broadest protection to suc |
political expression in order 'to assure
[the] unfettered interchange of ide:

for the bringing about of political and
social change desired by the people'."

This principle is extremely significant to churches.
Historically the 1liberty of churches in the United States
has included the bearing of witness on issues deemed moral.
Characteristically, these issues have come into focus as
"single" issues, as so many instances in our history will

show - e.g., the Abolitionist movement, National Prohibition,

the Vietnam War.

PRIVATE SCHOOLS' TAX-EXEMPT STATUS. (Propc >d Revenue

Procedure on Tax-Exempt Status of Private Schools, 1978,

and see Orders of the U.S. District Court for the District
of Columbia, May 5, June 2, 1980, in freen v Miller, Civil
Action No. 6¢ |355.) In its Proposed Rev 1ue ure,
I.R.S. held that any private school formed or substantially
expanded in the wake of a federal court desegregation decree,

racia’” discriminatory and must hence

e e e e —ee &

i . 1 ~ ible juc 'nt ,C
its face, a denial of due process. To churches h j re-
ligious schools, the blow was extremeiy damaging 1Ice
it threatened the véry slender resources out of 1 1 these

. -6 -




ministries °~ youth are maintained. Yet an even more repre-
} ible fe¢ :ure was involved in the I.R.S. proposal: a
church-school could overcon the scandalous and unproved
presumption of racial discrimination by allowing I.R.S.

to program its ministry - that is to say, its curriculum,

staffing, student life, admissions policy, and recruitment.

For example, Section 4 of the proposal called for the church-
school to engage in "active and vigorous" minority recruit-
ment programs. Apart from the total unconstitutionality

of government's pressuring private, non-tax-supported re-
ligious institutions to engage in recruiting programs, is

the fact that government has no right to pressure these
institutions to pay, out of their limited funds, for a
non-Congressionally authorized social program. Again, through
the use of accordion-like terminology such as "active and
vigorous" (with which the whole proposal was rife), I.R.S.
administrators were made the 'legally uncontrolle: judges

of the evidence respecting recruiting. Finally, I.R.S.'s
general unfamiliarity with the churches it sought to regulate
was made crystal clear here: Christian schools, for example,
do not "recruit", they evangelize and evangelization may

not be governmentally required under the Establishment Clause

of the First Amendment.

The myriad provisions of the Proposed Rever._e Procedure

reflect:

a. Lack of Congressional authorization. The provisions
are nothir but exphéssions of the per »onal biases of non-
elected I.R.S. officials. The proposals are simply their

Ve

b. Unconstitutional delegation of legislati = power.




The wt sct ne ! made to depend on language containing
no tangible standards for the exercise of I.R.S. discretion.
It is an open ihvipation to a reckless wielding of power

by I.R.S. public servants and to corrupt bargains of compli-
ance to be made by private school administrators frightened

over the prospect of economic shut-down.

c. Excessive entanglements between government and
church ministries. Part and parcel of the propo: 1 is un-
limited inquisitorial power. Every species of entanglement
already condemned by the Supreme Court is written into the

Proposed Revenue Procedure.

The Congress reacted to the I.R.S. proposal through
the Ashbrook and Dornan Amendments. These ‘dicta s of the
Congress have now been circumvented by the U.S. District
Court for the District of Columbia, aided, one is forced

to conclude, by the Internal Revenue Service.

The case is Green v. Regan , an earlier desegregation

case in which civil rights plaintiffs sued I.R.S. and got

a court ruling that priy te ggg—religibus schools must lose
tax exemption if racially disériminatory. Religious schools,
with their many constitutionally distinctive characteristics

reviewed in cases such as Lemon v. Kurtzman, were not parties

in this case and their claims and rights were never 1lit-
igated. In 1976 the plaintiffs sought to reopen the Green

decree and to broaden it.*Remarkably, the d 1anded broadening

—

* The case was at that time entitled Gr , Miller.




was to consist of the very Proposed Revenue Procedure which
the Congre: had just forbidden t~ he funded. Without op-
position from the defendant I.R.S., Judge Hart, of the

District Court, granted the decree sought and expressly

included religious schools as bound by it. Imme iately upon
hearing of this, religious schools sought intervention in

the cas . At this critical juncture, it was the plain duty

of I.R.S. to support the intervention if only because a

new, unlitigated element (the religious interest) was now
made part of the case. The public interest lay in assuring
that this element would be litigated and the risk of public
expense through remand obviated. Instead, I.R.S. stood silent,
and the court, in the face of that, at once denied interven-
tion. The conduct of I.R.S., in this phase of the ~reen

case, caused wide comment that the action had now become

a "sweetheart suit"” - that, in other words, the conduct

of I.R.S. has been unethical. It is plainly a further express-
ion of I.R.S. bias, of I.R.S.'s lawlessness, and of its

*
blindness to religious liberty.

TNTV“@QT?“ RUXTT TRARTES RCHES. (Income Tax Regula-

tions §1.6033(g) January 4, 1977). The Internal Revenue
Code provides that an "integrated auxiliary of a church"
enjoys the sare tax exempt status as a church. In 1977,
after Section 501(c)(3) had long been administered, I.R.S.

published a regulation which provided a novel definition

* The religious schools in question have appealed the
Aanial Af intaruvention to the U.S. Court of Appeals







requirements for public education", that‘schoo 's activity

is therefore not "exclusively religious"”. In Lemon v. Kurtz-

man, supra, the Sujy eme Court held precisely the opposite.

There the Commonwealth of Pennsylvania had cla 1ed that

the "secular functions" of religious schools in Pennsylvania
could be publicly aided. The Supr ne Court held that these
schools' activities could not be split into "secular” and
"religious" functions. The schools, it held, were "an integ-
ral part of the religious mission" of their sponsoring

churches.

I.R.S. has cc tinued to aggressively pur: =2 this un-
lawful policy of making its own judgments upon doctrine

and belief.

IIT. THE I.R.S.'S RELIANCE UPON "PU LIC

POLICY" AS ITS JUSTIFICATION FOR MAN-

IPULATING TAX POWERS FOR SOCIAL CONTROL

IS ESPECIALLY DANGEROUS

Perhaps no aspect of I.R.S. activity in recent years

needs public exposure and condemnation so much as its persis-
tent use of the term "public policy" as the basis for its
impositions. The powers of a federal administrative agency
are lodged in but one source: the Congre 5. Unhappily,
I.R.S., like many another féderal agency, has been allowed
- without Congressional or executiv reproof - to get into
the habit of making its own law. The tax power is, of course,
a governmental power which it islsupremely important be

kept to the letter of the law as made by the people's repre-

r






Hence, your group (or organizalion) iy
not qualify for ireatment as an exempt
religious organizalion for tax purposes
if its actions, as contrasted with its
beliefs, are contrary to well established
and clearly defined publ: policy. If
there is a clear showing that the beliefs
(or doctrines) are sincerely held by
those professing them, the Internal
Revenue Service will not question the
religious nature.of thos beliefs."
(Emphasis supplied.)

I must repeat my concern that I.R.S. has not been
content merely to make pronouncements about "public policy";
instead it has aggressively pursued this concept in litiga-

tion. The case presently in the courts, Bob Jones University

v. United States of ! erica, 468 F. Supp. 890 (D.C., S.C.,
1978) (now on appeal in the Fourth Circuit), is a disturbing

illustration of this. There I.R.S., not venturing to contra-
dict the sincerity and reality of a college's religious
claims, nevertheless'contends that these claims must be-
overridden in the name of I.R.S.-invented "public policy"

on race discrimination. That contention is so far-reaching
as to have invited the concerns even of religious groups

not remotely connected with Bob Jones University or even
with higher education - e ~_, the Catholic Hospital Associa-
tion, a nationwide Roman Catholic body, took specific note
of the implications of this case as to sex discrimination.
In its newsletter of February, 1981, the CHA stated: "This
case has impact upon entities such as the Catholic Church

which requires a celibate, all-male clergy."




SOME CNNCI.IIRIONS

that attornecys and religious leaders through-

I am sur
out the country are pleased that the Center is interested
in the issues which my memorandum to you raises. The Center

may desire, however, also to know what recommendations can

be made for the resblution of these issues.

It : clear that two courses of action must be pursued

and that the administration of President Reagan 1lone can

carry out those courses of action. Nothing else 'ill save

a daily worsening situation, and action is needed at once.

The first course of action is to immediately place

executive restraints on the Service. Clearly, immediate

revision of regulations, rulings and procedures which violate
First Amendment liberties of religion is called for. That
revision could be drafted within a period of six months,

and meanwhile a moratorium should be placed on all enforce-
ment of pfesent regulétion illegally affecting r ligious
bodies. Doubtless, too, executive action should include
removal from office of those individuals who hav been the

promoters of 1.R.S. lawlessness.

The second (but simultaneoﬁs course of act on) is
to call for an immediate change of position in ¢ going litiga-

tions. Two cases come immediately to mind, the aforementioned

Green v. Regan and Bob Jones University cases.



Thank you for taking time to absorb this rather lengthy
memorandum. It Eepresents, as you know, the concerns of

a great number of people in our beloved country.

/
M e VD

William B. Bal
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