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Steve: 

THE WHITE HOUSE 

WASHINGTON 

2 December 1985 

Thought you might be interested 
in this follow-up from AUL on 

's. 1580, the Legal Fees Equity 
Act. 

Carl 



26 November 1985 

Carl Anderson, Esq. 
Special Assistant to the President 
Off ice of Public Liaison 
The White House 
Washington, D.C. 20500 

RE: S. 1580 ("Legal Fees Equity Act") 

Dear Carl: 

Please excuse my delay in getting back to you 
concerning your letter of August 21, in which you 
enclosed the text of S. 1580 as introduced by Senator 
Thurmond. 

We are very gratified that this proposal includes, in 
Sec. 4(d), a prohibition on award of attorneys' fees 
against private parties who intervene to defend the 
validity of a law or action of the federal or of a 
state government. 

The text of the measure, we believe, is adequate to 
prevent the punitive award of fees which has occured 
in cases such as Diamond ..!..!.. Charles and City of Akron 
..!..!.. Akron Center for Reproductive Health. 

The accompanying memorandum from the Justice 
Department, however, does not offer the clearest 
possible explanation of this provision. In the first 
place, the memorandum refers to Sec. 4(d) as having 
two sub-sections, (1) and (2). The text of the 
statute is not so arranged. 

More importantly, the final sentence describing Sec. 
4(d) describes intervening defendants as those "whose 
conduct did not give rise to the controversy". I am 
concerned that this language could be twisted to 
permit an attorneys' fee award against a prolife group 
which first sponsors and lobbies for prolife 
legislation, and then intervenes to defend that 
legislation when challenged in court. Such activity 
could be said to have "given rise to the controversy", 
even if it does not rise to the level of a violation 
of plaintiffs' constitutional rights. I understand 
that the use of the conjunctive "and" in this sentence 
is intended to prevent such an interpretation. 
Nevertheless, if the sentence were edited to remove 
the words "did not give rise to the controversy and" 
the intent of this provision would be more clear. 
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As you can see, this is a relatively minor complaint, and in no 
way detracts from our great appreciation towards the drafters of 
S. 1580, the Department of Justice, and Senator Thurmond, for 
recognizing the gravity of misuse of 42 U.S.C. Sec. 1988 against 
intervening defendants. 

We will follow the progress of S. 1580 with great interest, and 
of course stand ready to off er any assistance that may be 
required to preserve the text of Sec. 4 of this proposal. 

In case you have not already received them, I have enclosed a 
copy of our two briefs in the Diamond case. 

Thank you very much for your attention to these concerns. 
We hope you have an enjoyable holiday season. 

Sincerely, 

a 
Edward R. Grant 
Executive Director/General Counsel 
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THE WHITE IJOUSE 

WASHINGTON 

21 August 1985 

Dear Ed: 

Enclosed is a copy of s. 1580 as introduced 
by Senator Thurmond on behalf of the 
Administration. I would appreciate learning 
your view of section 4 of the bill and the 
accompanying legal memorandum from the 
Department of Justice regarding attorneys' 
fees awards against private party intervening­
defendants in civil rights cases. 

Please keep in touch in this and other 
matters. 

Carl A. Anderson 
Special Assistant to the President 

Off ice of Public Liaison 

Mr. Edward R. Grant 
Executive Director 
Americans United for Life 
343 s. Dearborn Street 
Suite 1804 
Chicago, IL 60604 



June 25, 1985 

earl Anderson, Esq. 
Off ice of Public Liaison 
The White House 
Washington IX:! 20050 

Dear Mr. Anderson: 

Thank you for your interest in the issue of attorney's 
fees awards against private party intervening-defendants 
in civil rights cases. 

This letter and its enclosures are intended to inform you 
of the current i;x:>sture of this issue and our proposals for 
resolution. 

The situation concerning attorneA fees awarded against 
private party intervenors, particularly in cases involving 
abortion rights, has come to a crisis point. The enclosed 
opinion of District Judge Charles P. Kcx::oras reflects 
this problem acutely. An award of $100,000 has been 
entered in this case against AUL and its clients. If 
this award is upheld on appeal, there is no question of 
the chilling effect upon those Who would otherwise seek 
leave to intervene in federal court action on behalf of 
the rights of unborn children, and related interests. 

The need for involvement by such private parties is 
paramount, as one can see from the Charles litigation 
itself. AUL attorneys took the lead role in defending 
the Illinois abortion law, preparing the bulk of the 
motions and briefs, and even arguing the case before the 
Seventh Circuit. Furthermore, it was AUL alone, not the 
State of Illinois, that appealed this case to the 
Supreme Court and successfully obtained a full hearing. 
Diamond v. Charles, No. 84-1387, Prob. Juris. noted, May 
20, 1985. 

Clearly, as a non-profit organization, we cannot continue 
to participate in actions brought under the Civil Rights 
Act unless the legal issues concerning attorney's fees 
awards under 42 U .s.c. §1988 are resolved. We are 
confident that Congress did not intend to permit awards 
such as that made by Judge Kocoras in Charles, and by 
Judge Dowd in Akron, 604 F.Supp. 1268, and 604 F.Supp. 
1275 {N.D.Ohio, 1985) (enclosed). We therefore believe 
it is time for Congress to act to correct these mistaken 
opinions. 
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The Attorney Fees F.quity Act, s. 2802, is apparently the Administration's 
vehicle for resolving a numl::>er of issues related to fee awards. During 
discussions with Randall Rader, Esq., General Counsel to the Senate Judiciary 
Committee, I have proposed amendments to s. 2802 that would incorporate l::loth 
findings and restrictive language concerning the award of fees against private 
party intervenors. This issue has also been discussed with Stephen Galebach, 
Esq., and Grover Rees, Esq., in the Department of Justice. OUr proposals have 
been set forth in a memorandum dated January 4, 1985, which is enclosed. 

What I ask from you is assistance in Obtaining information as to the status of 
s. 2802 and of our proposed amendments. We would prefer to have language on 
this issue in the bill as it is proposed by the Administration and, presumably, 
Senator Hatch. If the Administration is inclined to do so, we would make every 
effort to provide support for such language in order to ease its passage. If 
the Administration is not so inclined, we need to know this in order to plan an 
alternative strategy. If no decision has been made on our proposal, we would 
welcome the opportunity to inform those Who will be making that decision of the 
extent and nature of this problem. In any event, without knowledge as to the 
status of S. 2802, we cannot nove forward on this. 

Thank you for your assistance in Obtaining for us this information concerning 
s. 2802. Preserving the ability of organizations such as AUL to participate in 
civil rights litigation is, I am certain you agree, compatible with the goals 
of this Administration concerning legal policy. 

Very truly yours, 

~Cfzf 
Fiiward R. Grant 
Executive Director/General Counsel 

ERG:VR 



'" MEMORANDlM 

TO: Randy Rader, Esq. 
Douglas Johnson 
Other Interested Parties 

FRCM: Edward Grant, Executive Director 
Arrericans United for Life Legal Defense Fund 

DATE: January 4, 1985 

RE: S. 2802 and Attorneys' Fees Assessments .Al:]ainst Pro-Life 
Legal Defense Advocates 

The vindication of constitutional rights through federal civil 
rights litigation has been enhanced by the ability of prevailing plain­
tiffs to recover their reasonable attorneys' fees. 42 u.s.c. §1988 
(1976>. Where the nature of the constitutional rights requires a 
balancing of these rights against both canpeting rights and state 
interests, the question of which rights/interests ought to be vindicated 
is not clear-cut. Examples includes alxlrtion rights, religious freedan, 
separation of church and state, and employment discrimination. 

As a result, it has becane increasingly necessary for citizens 
and attorneys, acting in the public interest, to organize legal defense 
funds quite similar to the legal defense funds which have traditionally 
represented the interests of civil rights plaintiffs. In order to 
effectively represent their interests, these defense-oriented advocates 
frequently intervene in litigation over constitutional rights as 
defendants on the side of state and federal authorities. Only in this 
way are such advocates assured of being fully heard before the courts, 
and only in this way are they able to participate fran the onset of 
litigation in such important aspects as trial strategy and creation 
of the record. Participation as amicus curiae, even at the district 
court level, affords no such opportunities. 

Unfortunately, several courts have misapplied 42 u.s.c. §1988 
to permit the award of attorneys' fees against intervening defendants 
who wind up on the losing side in constitutional litigation. Such deci­
sions run contrary to the intent of 42 u.s.c. §1988 in at least two 
important aspects. First, fee awards are intended to be assessed against 
those parties, usually states, municipalities or those acting under 
color of state law, that actually violated, or are in a position to 
violate, the constitutional rights of the plaintiffs. Private parties 
who intervene as defendants are not in a position to violate plaintiffs' 
rights; rather, in cases of controversy, they are simply advocates for 
the interests that must be balanced against plaintiffs' rights. Second, 
such fee awards tend to discourage the very same type of public interest 
advocacy that is rreant to be encouraged by 42 u.s.c. §1988. Intervening 
defendants who do not prevail on their claims ought to be treated 
identically with plaintiffs who do not prevail: fee awards should be 
limited to those cases where the litigants in question have exhibited 
bad faith in the conduct of the lawsuit. 



The introduction of S.2802, the 11I.egal Fees F.quity Act", presents 
a canpelling opportunity to redress the injustice of attorney fees awards 
against private intervenors. Indeed, the substance of this much-needed 
reform is already implied in the Carmittee Print of the bill, which 
consistently refers to fee awards as being made against the United 
States, or against state and local goverrnnents. What is suggested in 
the remainder of this rceroc>randum is draft language to incorporate an 
explicit prohibition upon the award of attorneys' fees against inter­
vening defendants who are not violators of the constitutional rights 
of prevailing plaintiffs. 

Proposed Amendment to Section 2(a) (page 3) 

(9) Contrary to the intent of Congress, awards of attorneys' 
fees have been made against private parties intervening as defendants 
to represent constitutional rights and interests in certain civil 
rights actions. These awards place insurnnuntable financial burdens 
upon these private individuals and organizations; 

(10) It is inappropriate for awards of attorneys' fees to be 
made against private party intervening defendants, unless such parties, 
acting under color of state law, have directly violated the constitutional 
rights of prevailing plaintiffs. Such awards made under any other 
circumstances discourage the advocacy of important legal interests and 
constitutional rights, the same type of advocacy that is sought to be 
encouraged by the shifting of attorneys' fees to prevailing parties. 

Proposed Amendment to Section 2Cb) (page 4) 

C5) to restrict the award of attorrieys' fees against private 
party intervenors to those parties who are found to have violated 
the constitutional rights of a prevailing party otherwise entitled to 
an award of fees, provided that, opposition as a party-defendant to 
the legal position taken by the prevailing party during constitutional 
rights litigation is not be considered a violation of the prevailing 
party's constitutional rights. 

Proposed Amendment to Section 4(d) (page 9) 

(3) to create any right to an award of attorneys' fees against 
any party other than the United States, a State, or local goverrnnents, 
or any other party acting under color of state law, in any judicial 
proceeding. 

Proposed Arnendrrent to Section 5 (page 10) 

(6) The attorneys' fees are only sought against the United 
States, or against a State or local goverrnnent, or against another 
party acting under color of state law. 



This m30C>randum has been purposefully brief, and thus, does not 
address all possible questions or objections to the statutory language 
proposed. It is the author's intention to stimulate discussion of 
using S. 2802 as a vehicle to resolve a very dangerous problem of 
judicial application of the attorneys' fees statute. You will note that 
the approach taken is not "abortion specific"; although we are rcost 
keenly aware of the attorneys' fees issue in the context of abortion 
litigation, fees have been awarded against intervenors in other types of 
cases. 

We welccme suggestions, particularly as to the need for rcore 
extensive analysis of the judicial.climate that has given rise to this 
series of proposed amendments to s. 2802. 



s 10876 CONGRESSIONAL RECORD- SENATE 
other civil rights laws using similar op- persons, women, members of minority 
erative . language, to be given full groups, and older persons through vio-
eff ect. . lations of such statutes. 

Therefore, our legislation would re- Thus, I urge my colleagues to give 
verse the holding in Atascadero by this legislation prompt and thorough 
providing that. unless otherwise ex· consideration and strong support. A 
pressly provided in Federal statute, very significant pa.rt of our national 
the remedies available to enforce the legal framework for combating unjust 
four major Federal civil rights laws discrimination has been destroyed. We 
noted above, and any other Federal in the Congress should repair the 
civil rights law based on receipt of damage as swiftly as possible. 
Federal financial assistance, against <The text of amendment No. 584 ap­
public or private entities other than pears in today's RECORD . under 
States shall also be available against "Amendments Submitted.'') 
the States. Thus, under our proposal, 
if a Federal suit for damages were gen- By Mr. THURMOND <for him-
erally available to enforce a civil rights self, Mr. HATCH, Mr. DENTON, 
law against a recipient of Federal and Mr. EAST) <by request): 
funds-and nothing in that law were S. 1580. A bill to provide for coinpre-
to exempt the States from such a hensive reforms and to achieve greater 
suit-a Federal suit for damages would equity in the compensation of attor· 
be available against a State or a State neys pursuant to Federal statute in 
agency. civil and administrative proceedings in 

In this way, our legislation would which the United States, or a State or 
eliminate the Court-made barrier to local government, is a party; to the 
effectuating congressional intent that Committee on the Judiciary. 
the holding in the Atascadero case LEGAL FEES EQUITY ACT 

raises. Under the bill as amended, a Mr. THURMOND. Mr. President, I 
statute that is, on its face, equally as am introducing today an administra­
applicable to and enforceable against a tion proposal-the Legal Fees Equity 
State agency as it is against other enti- Act-to provide a revamping of the 
ties, would be enforceable by the same federally mandated attorney compen­
means against State and non-State en- sation schemes applicable to civll, 
tities alike. criminal, and administrative proceed-

Our legislation also specifies that it ings involving the United States and to 
would take effect, with respect to each civil proceedings involving State and 
affected statute, on the date that the local governments. 
law in question took effect. Thus, for The purpose of this legislation is to 
example, in the case of section 504 of pro11ide a statutory fi:amework for a 
the· Rehabilitation Act of 1973, which more equitable balance in compensa· 
took effect on September 26, 1973, ·its tion for professional legal services ren­
date of enactment, our proposal would dered in litigation involving the Gov­
take effect retroactive to that date. ernment. In seeking to attain this 

Finally, I would note my under- goal, the bill would: 
standing that, as has been clearly es- Set a $75 per hour maximum rate 
tablished in Supreme Court cases, in- for attorney's fees awarded, and elimi· 
eluding the Atascadero case, over the nate the use of bonuses and multipli­
past 21 years, the Congress has the au- ers to escalate fee awards. This will 
thority to waive the St.ates' 11th compensate private attorneys general 
amendment immunity under the fol· at a level commensurate with-but 
lowing provisions of the Constitution: still significally ·higher than-that of 
the commerce clause, the spending their Government counterparts, but 
clause, and section 5 of the 14th proviae a reasonable incentive suffi­
amendment. In my view, this legisia- cient to attract competent counsel; 
tion is clearly authorized by at least Allow recovery of attorneys• fees 
the latter two provisions. only when party has prevailed on the 

coNCLusroN merits of its complaint, or where the 
Mr. President, without regard to suit is concluded by a favorable settle· 

one's views about the reasoning under- · ment agreement; 
lying the Atascadero case-and I be· Allow recovery of attorneys' fees 
lieve, as did the four dissenting Jus- only for work performed on issues on 
tices in the case, that the decision was which the party prevailed; 
misguided-I believe that the over- Permit the reduction or denial of the 
whelming majority of my colleagues amount of fee awards, for example, 
would agree that civil rights laws pro· where a party has unreasonably pro· 
hibiting discrimination on the part of tracted the litigation; where the serv­
Federal agencies and the recipients of ices provided were excessive with 
Federal financial assistance should be regard to the nature of the controver­
·enforceable against the States to the sy; or where the fee award would un­
same extent that they are enforceable reasonably exceed the hourly salary of 
against municipalities and units of a salaried attorney; 
local governments, private schools, Provide that monetary judgment be 
businesses, and other entities-and the reduced-but not more than 25 per· 
Federal Government itself. Our bill cent-by the amount of the attorneys' 
would provide for that result and, fees allowed in the proceeding. Excep­
thus, make clear that the States may tions are allowed for suits under cer· 
be held accountable in Federal court tain provisions of the Equal Access to 
fo1 injuries they inflict on dlsabled Justice Act, suits for recovery of dis-

puted taxes, or in cases of undue h 
ship; . .. 

Establish certain procedural req 
ments for attorneys' fee applicati 
including a 30-day time lim1t 
final Judgment for submitting fee 
plications, and require courts · 
agencies to develop additional guid 
lines: and 

Clarify the circumstances in whi · 
attorneys' fees may be awarded w 
a claim becomes moot or the party 
fuses to accept a reasonable set 
mentoffer. . . 

Mr. President, I ask unanimous coti~ 
sent that the bill be printed in the 
RECORD along with the letter of tra.nS, 
mittal from the Department of Justice 
and accompanying sectlon~by-sectiori 
analysis. · i:;; 

There being no objection, the mate 
rial was ordered to be printed in t 
RECORD, as follows: 

S.1580 
Be it enacted by the Senate and House' 

Representatives of the Vnited States 
.America in Congress assembled, That t 
Act may be cited as "The Legal Fees EQui 
Act." 
SEC. 2. Findlnp and Purpooeo. 

(al Congress Hereby finds and decla.r 
that-. . · 

( 1) :Many Federal statutes autho 
awards of attorneys' fees to be made to . 
ties who prevail agatru;t the United Sta . 
or against state or local governments, in Ju· 
dlcla.l and administrative proceedings; :: 
. C2> The· failure to provide standards· fo 
guide courts and administrative bodies in 
awarding such fees has led to inconsistent 
interpretations of these federal clv:ll Jteti: 
shifting statutes, and in many instances f.o: 
excessive awards of attorneys' fees under 
them; ... 

C3) It Is Inappropriate for the federal gov:; 
emment to Impose on state and local govr, 
errunents the statutory requirement to pay· 
awards of attorneys' fees without providing. 
standards by which to make such awards;· 

C4l The limitation of $75 per hour pr 
scribed by Congress for clvllijudlcial and · 
ministrative proceedings w;ider the EQ 
Access to Justice Act provides a reasona 
and appropriate maximum hourly rate · 
the award of attorneys' fees against the 
United States, or against state or local g(>v, 
emments, in judicial or administrative pr~ 
ceedings; · ',, 

C5) It is inappropriate for awards of at .. 
neys' fees to be made to parties who hav~. 
not prevailed on the merits of their com' 
plaint against the United States, or against. 
state or local governments, in judicial or. a4t. 
ministratlve proceedings; ,,.,·,;: 

(6) It Is appropriate that parties in Judi­
cial or administrative proceedings a~ 
the United States, or against state or l~ 
governments. pay a reasonable portion !>~ 
their attorneys' fees when .monetary .awards 
are recovered; · 

C'il Statutory provisions are necessary 
control the circumstances and condlti 
under Which awards Of attorneys' fees and 
related expenses or costs may be made 
against the United States. or against state 
or local governments. in judicial or 
trative proceedings; and · 

(8) Statutory amendments.are alSo app 
prlate to limit the circumstances ln wh 
federal agencies hire outside private cow:ise 
from litigation and the amounts at wbi<i . 
such outside counsel can be paid. · 

<bl It Is the purpose of this Act-,-
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< l> To establish a uniform hourly rate 

that shall be the maximum compensation 
authorized to be awarded against the United 
States, or against state or local govern­
ments, in judicial or administrative proceed­
ings to which any federal fee-shifting stat-
ute applies; ' 

(2) To require that awards of attorneys' 
fees against the United States, or against 
state or local governments, in judicial or ad­
ministrative proceedings to which any feder­
al fee-shifting statute applies be made only 
to parties who have prevailed in the pro­
ceedings; 

<3l To-prescribe standards for the award­
ing of attorneys' fees and related expenses 
or costs against the United States, or 
against state or local governments, in judi­
cial or administrative proceedings to which 
any federal fee-shifting statute applies; and 

<4l To authorize the Attorney General to 
promulgate regulations governing the cir­
cumstances in which federal agencies can 
retain outside private counsel for litigation 
and to impose a uniform limit on the rates 
such counsel can be paid from appropriated 
funds. 
SJ·:c. 3. DEFINITIONS. 

For the purpose of this Act-
C ll "Attorneys' fees" means fees attributa­

ble to professional legal services performed 
by a person, or persons, licensed to practice 
law <but shall not include services by pro se 
claimants), or to services by enrolled tax 
practitioners with respect to proceedings 
before the United States Tax Court, includ­
ing overhead expenses, as defined in this 
Act, but not including related expenses; 

(2) "Fee-shifting statute" means any fed­
eral statute that provides for recovery by a 
party of attorneys' fees or related expenses 
against the.United States, or against a state 
or local government; 

<3l "Overhead expenses", except in ex­
traordinary circumstances, shall include, 
but not be limited to, rent or mortgage pay­
ments, maintena.nce <including heating and 
cooling costs), furniture and supplies, re­
porters, treatises, and other books, secretari­
al and other clerical and librarian time (in­
cluding computer word processing ex­
penses), telephone services and calls, and 
mailing expenses; · 

<4l "Related expenses" means those ex­
penses that may be awarded pursuant to a 
federal law, and which are actually incurred 
by the attorney in connection with judicial 
or administrative proceedings, but does not 
include attorneys• fees or overhead ex­
penses, as defined in this Act, or costs enu­
merated in section 1920 or title 28, United 
States Code; 

<5l "Party" means, fpr purposes of judicial 
proceedings, a party as defined by Rule 17 
of the Federal Rules of Civil Procedure, or, 
for purposes of administrative proceedings, 
a party as defined in section 551<3l of Title 
5, United States Code; 

(6) "Judicial proceeding" means a civil 
proceeding in any court or under the juris­
diction of a judicial officer, in which a party 
may by law be awarded attorneys' fees or re­
lated expenses; 

<7l "Administrative proceeding" means 
any proceeding, other than a judicial pro­
ceeding, in which a party may by law be 
awarded attorneys' fees or related expenses; 

(8) "Administrative officer" means the 
officia](s) or person<sl authorized by statute 
or regulation to decide the substantive 
issues being considered in an administrative 
Proceeding, or the official<sl or person<sl 
designated by the head of the agency as the 
a.dministrative officer<sl for the purpose of 
this Act; 

<9l "Prevailed on the merits" means 
having obtained a final decision in which 

the party has succeeded on a significant 
issue or issues in the controversy and ob­
tained significant relief in connection with 
that issue or issues, and may include, where 
the party is a defendant in a suit by the gov­
ernment, obtaining the dismissal of the 
complaint; 

ClOl "Final decision" means a final judg­
ment by the court, or a final order by an 
agency, in which a party establishes entitle: 
ment to relief on the merits of the claim or 
claims brought in the proceeding, and in­
cludes a judgment or order obtained by a 
party dismissing the proceeding with preju­
dice or pursuant to a settlement agreement; 

Clll "United States"' means the United 
States, or any agency of the United States, 
or any official of the United States acting· In 
his or her official capacity; 

<12l "State" means any state government, 
or any agency of the state government, or 
any official of the state government acting 
In his or her official capacity, and includes 
the territories and the District of Columbia; 
and 

Cl3l "Local government" means any 
county, city, town, municipality, municipal 
corporation, school board, special govern­
mental district, or other political subdivi­
sion ·created by a state, or any agency of 
such entity, or any official {)f such entity 
acting in his or her official capacity. 
SEC. (. SCOPE AND APPLICATION; RELATIONSHIP 

TO OTHER LAWS. 

Cal The provisions of this Act-
< ll apply to any judicial or administrative 

proceeding in which a award of attorneys' 
fees and related expenses is authorized, pur­
suant to any federal fee-shifting statute, to 
be made against the United States, or a 
state or local government, arid ' 

C2l establish minimum criteria and re­
quirements for the award of attorneys' fees 
and related expenses to which this Act ap­
plies. 

Cbl Notwithstanding any othr provision of 
law, no award of attorneys' fees or related 
expenses shall be made against the United 
States, or against state or local govern­
ments, in any judicial or administrative pro­
ceeding, except as expressly authorized by 
law <other than this Act), and in accordance 
with the provisions of this Act. No such 
award shall exceed the amount determined 
under the provisions of this Act. 

Ccl<ll The provisions of any applicable 
federal fee-shifting statute that establish 
criteria or requirements in addition to those 
provided in this Act for the award of attor­
neys' fees and related expenses In such pro­
ceedings, or that otherwise limit awards of 
attorneys' fees in such proceedings, shall 
apply in addition to the provisions of this 
Act. 

<2l Nothing in this Act shall be interpret­
ed to create any right to, or provide any au­
thority for, an award of attorneys' fees or 
related expenses in· any judicial or adminis­
trative proceeding. 

<dl No award of attorneys' fees or related 
expenses shall be made under a federal fee­
shifting statute against a party who has in­
tervened to defend the validity of a law o;r 
action of the United States, or a state or 
local government, and who has not been 
found to have violated a constitutional or 
statutory right of the party seeking the 
award. 

<el Awards of attorneys' fees and related 
expenses otherv.'ise authorized under sec­
tion 504 of title 5 of the United States Code 
or section 2412<dl of title 28 of the United 
States Code Cthe Equal Access to Justice 
Act) shall be made in accordance with the 
provisions of this Act, except that subsec­
tions <al(ll, Cbl<ll<Cl,<cbl(2)(Al, and <cl of 
section 6 of this Act shall not apply. 

<fl The prov1S1ons of this Act shall not 
apply to compensation of attorneys in pro· 
ceedings under section 3006A of title 18, 
United States Code. 
SEC. 5. ALLOWANCE OF A'M'ORNEYS' FEES. 

A party otherwise eligible to receive attor­
neys' fees and related .expenses to which 
this Act applies must establish that-

<l l the party has prevailed on the merits 
against the United States, or against a state 
or local government; 

(2) the work for which the award of attor­
neys' fees and related expenses is sought-

<Al was performed in the judicial or ad­
ministrative proceeding in connection with 
Issues upon whkh the party prevailed 
against the United States or against a state 
or local government, and 

<Bl was· not excessive, redundant, or oth­
erwise unnecessary to resolve the controver­
sy; and 

C3l the application for at.torneys' fees and 
related expenses is made in accordance with 
sections 6(a) and 7 of this Act. 
SEC. 6. AMOUl'i'T OF A'M'ORNEl'S" FEES. 

(a)(l) No award of attorneys' fees against 
the United States, or against the state or 
local government, to which this Act applies 
shall exceed $75 per hour. 

C2l Bonuses -0r multipliers shall not be 
used In calculating awards of attorneys' 
fees. 

Cbl<ll The court or administrative officer 
shall reduce or deny accordingly the 
amount of attorneys' fees and related ex­
penses otherv.·ise allowable if It is found 
that-

< Al the prevailing party, during the course 
of the proceeding, engaged in conduct t.hat 
unreasonably protracted the final resolu­
tion of the controversy, 

<Bl the amount of attorneys' fees other­
wise authorized to be awarded unreasonably 
exceeds the hourly salary of the the attor­
ney representing the party, or 

<Cl the time spent and legal services pro­
vided were excessive with regard to the 
nature of the controversy. 

<2l The court or administrative officer, In 
the exercise of discretion, may reduce or 
deny an award where-

CAl the amount of attorneys' fees other­
wise authorized to be awarded unreasonably 
exceeds the monetary result or value of in­
junctive relief achieved in the. proceeding, 
or 

<Bl a reduction or denial of the amount of 
attorneys' fees would otherwise be.appropri­
ate under the applicable fee-shifting stat­
ute. 

<cl Whenever a monetary judgment is 
awarded in any judicial or administrative 
proceeding to which a federal fee-shifting 
statute applies, ·a portion of the judgment 
<but not more than 25% thereon shall be 
applied to satisfy the amount of attorneys' 
fees authorized to be awarded against the 
United States, or against a state or local 
government. If the authorized award of at­
torneys' fees exeeds 25% of the judgment, 
the excess shall be paid by the United 
States, or the state or local government. 
This subsection shall not apply to awards of 
attorneys' fees pursuant to section 7430 of 
the II!ternal Revenue··code. 

<b) ·section 593(g) of title 28, United 
States Co.de, relating to independent coun­
sel investigations, ls amended by adding at 
the end thereof the following new sentence: 
"Such award shall not exceed $75 per 
hour.". 
SEC. 7. TIMELY APPLICATIONS AND PROCEDURES. 

Cal In any judicial or administraUve pro­
ceeding to which this Act applies, a party 
may seek an award -Of attorneys' fees and re­
lated expenses only within thirty days after 

J: 



s 10878 CONGRESSIONAL RECORD - SENATE 
a final decision by the court or agency from 
which rio appeal is taken. The party seeking 
an award of attorneys' fees shall submit to 
the court or agency such information as 
may be required by the court or agency. 

<b> Courts and agencies shall develop pro· 
cedures. not inconsistent with this Act, for 
filing of applications for awards of attor­
neys' fees, which shall provide guidance as 
to what information should be required to 
be submitted pursuant to subsection <a> of 
this section, when such information should 
be submitted, and when determinations 
should be made concerning awards of attor· 
neys• fees and related expenses. In no event 
shall an award of attorneys' fees and related 
expenses be made prior to entry of a final 
decision by the court or agency. 
SEC. 8 Moolness and Settlement Defenoe• 

No award of attorneys' fees and related 
expenses subject to the provisions of this 
Act may be made-

(1) where the government demonstrates 
that-

<A> the claims have become moot due to a 
change in government policy, and 

<B> the pendency of the judicial or admin· 
istrative proceeding was not a material 
factor in such change in policy; or 

<2> for services performed subsequent to 
the ·time a written offer of settlement is 
made ta a party, if the offer is not accepted 
and a court or administrative officer finds 
that the relief finally obtained by the party 
is not more favorable to the party than the 
offer of settlement. 
SEC. 9. COMPTROLLER GENERAL REPORT. 

The Comptroller General of the United 
States shall submit on April 1 of each year a 
report to the President and the Congress on 
the amount of attorneys' fees and related 
expenses awarded during the preceding 
fiscal year against the United States, or 

· against state or local governments, in judi· 
cial and administrative proceedings ·to 
which this Act applies. The courts and each 
agency shall provide the Comptroller Gen· 
eral with such information as is necessary to 
comply with the requirements of this sec­
tion. 
s•:c. 10. LIMITATION ON EMPLOYMENT AND COM· 

PEXSATION OF OUTSIDE, PRIVATE 
COUNSEL. 

Section 3106 of title Ii, United States Code, 
is amended to read as follows: 
"§ a3106. Employment of attorneys; reetrlctions 

"(a) Except as otherwise authorized by 
law, the head of an Executive department, 
military department, or either agency, in· 
eluding and independent ·agency, board, or 
commission, may not employ an attorney or · 
counsel for the conduct of litigation in 
which the United States, as agency, or em­
ployee thereof is a party, or is interested, or 
for the securing of evidence ·therefor, but 
shall refer the matter to the Department of 
Justice. 

"(b) Notwithstanding any other provision 
oflaw-

(1) an Executive department, military de· 
partment, or other agency, including an in· 
dependent .agency, board, or commission, 
shall not retain outside, private counsel for 
the conduct of judicial or administrative liti­
gation in which the United States, an 
agency, or employee thereof is a party, or is 
Interested, or for the securing of evidence 
therefor, except upon a certification of need 
by the Attorney General and In accordance 
with regulations promulgated by the Attor­
ney General; and 

(2) no payment from appropriated funds 
to such outside, private counsel retained 
pursuant to subsection (b)(l) ·shall exceed 
$75 per hour. 

"Cc> The Attorney General. after consulta­
tion with the Office of Management and 

Budget, the Office of Personnel '.Manage­
ment. and other interested agencies. and 
upon public notice and comment pursuant 
to section 553 of this title, shall promulgate 
regulations implementing this section. in· 
cluding-

<I> the circumstances, terms, and condi­
tions under which Executive departments, 
military departments and other agencies, inc 
eluding independent agencies, boards, and 
commissions, are authorized to employ out­
side, private counsel to be paid from appro­
priated funds; 

<2> procedures for the receipt and prompt 
resolution of applications from any agency 
for a certification of need by the Attorney 
General, in a particular ·case or class of 
cases, authorizing the retention of outside, 
private counsel for litigation in circum­
stances not otherwise permitted under this 
section; and 

<3> the coordination of the use and avail· 
ability of the expertise of attorneys within 
the Executive Branch of government for 
litigation. 
The regulations authorized by this subsec­
tion and the determinations of the Attorney 
General pursuant to such regulations shall 
not be subject to judicial review. 

"(d) For the purposes of this section, the 
term "outside, private counsel" means an at· 
torney, firm, legal services organization, or 
association engaged in the practive of law 
other than as an employee of the United 
States. · 

"<el This section does not apply to the em­
ployment and payment of counsel under 
section 1037 of title 10.". 
SEC. 11. EFFECTIVE DATE. 

The provisions of this Act shall· apply to 
any award of attorneys' fees and related ex­
penses incurred subsequent to the enact· 
ment of this Act, including those incurred 
after such date in actions commenced prior 
to such enactment. 

U.S. DEPARTMENT OF JUSTICE, 
OFFICE OJ' LEGISLATIVE AND 

INTERGOVERNMENTAL AFFAIRS, 
Washington, DC, July 31, 1985. 

Hon. GEORGE BUSH, 
President of the Senate, Washington, DC. 

DEAR MR. PRESIDENT: Enclosed for your 
consideration and appropriate reference is a 
legislative proposal "To provide for compre­
hensive reforms in compensation of attor­
neys pursuant to federal statute in civil, 
criminal, and administrative proceedings in 
which the United States is a party, and in 
civil proceedings involving state and local 
governments." 

The proPOSal, known as the "Legal Fees 
Equity Act," would establish standards .and 
procedures for awards of attorneys• fees in· 
civil judicial and administrative proceedings 
against the United States. states, and local 
governments in cases where federal statutes 
allow such awards, and eliminates excessive 
awards in such cases. This bill specifically 
includes fee awards to subjects of investiga­
tions under the Independent Counsel stat· 
ute, 28 u.s.c. § 593(g), and also expands the 
authority of the Attorney General over the 
hiring of outside counsel by federal agencies 
for litigation. 

Numerous federal statutes provide that 
parties to civil suits and administrative pro­
<;eedings against the United States, states, 
or local governments may, in appropriate 
circumstances, recover. "reasonable· at tor· 
neys' fees" from government defendants. 
These fee-shifting statutes, for the most 
part, provide little or no guidance as to 
when an award of attorneys' fees Is appro­
priate, or as to what constitutes a. reasona­
ble award. As a consequence, courts have 
reached conflicting interpretations of these 
statutes. and in some cases have made· 

·awards of attorneys' fees that 
exceed the relief obtained by the p 
the proceeding. Multipliers and 
have· been used to double, even 
normal commercial hourly rates. Atto 
fees awards at rates in excess of $1 
hour are becoming Increasingly 
with some attorneys' fee requests 
$409 per hour through the use of mu 
ers. 

.Federa.i, state, and local taxpayers are 
ones who must bear the cost of these e;ii. 
sive attorneys' fee a.wards that confer 
falls upon a select group of attorneys .. T 
developments have fueled litigation over 
torneys' fee awards that frequently o 
shadows the case on the merits, and 
created a burgeoning area of practice 
legal practitioners and publishers who 
themselves out a:s experts on how to o 
large awards of attorneys' fees against 
ernment defendants. 

The need for legislation is, if a.nyt 
even more acute with respect to the 
of attorneys' fees against state and 
governments than against the federal 
errunent. As the liability of states and I 
!ties for damages and awards of attorn 
fees has greatly expanded under new fe 
al statutes and recent decisions of the 
preme Court. the obligation of Congress 
define more clearly the circumstances an 
extent to which these entities should b 
liable for attorneys' fees under federal state; 
utes has also grown. The sound functioning 
of our federal system demands that the na-'. 
tional government should not impose upon·· 
the state governments an obligation to pay" 
attorneys' fees in circumstances and· 
amounts not limited by Congress. , 

We are pleased that Congress was able; 
last year to pass part of this propasal dou=. 
bling the rates for cases under the Criminal 
Justice Act, 18 U.S.C. § 3006A, but we think 
that only strengthens the case for enacting . 
the balance of this comprehensive reform of· 
attorneys' fee statutes. We can see no just!-.' 
fication for allowing the award of attorneys' 
fees at the rate of several hundred dollars. 
per hour in civil actions when attorneys reP·. · 
resenting defendants in criminal proceed·· 
ings or habeas corpus actions are pa.id at the ; 
revised rates of $40 or $60 per hour. The; 
current state of the law still reflects a sert.: 
ous misallocation of resources, at the ex~ : 
pense of the public treasury. The intent of 
the bill Is to achieve a more equitable baV 
ance in compensation among the various at­
torneys litigating for or against the govern-' : 
ment-attorneys for the government. de-·: . 
fense attorneys paid. under the ·Criminal.· 
Justice Act, and private attorneys ·receiving 
fees under fee-shifting statutes. 

The Department of Justice urges prompt· 
and favorable consideration of the proposed 
legislation, which would establish much· 
needed guidelines for awards of attorneys' 
fees in civil cases against federal, state, and 
local government defendants. Enactment of 
this legislation would promote a more equi.::· 
table system of compensation for attorneys· 
paid by the government In civil cases, and ·_ 
should substantially reduce the present bur· · 
dens of litigation over attorneys' fee awards. 
which one Supreme Court Justice has la·· 
beled "one of the least socially productive 
types Qf litigation imaginable." Hensley v. 
Eckerhart, 103 8. Ct. 1933, 1944 0983> 
<Brennan, J .. dissenting>. 

The brief summary accompanying this · 
letter outlines the salient features of the 
bill. 
·The Office of Management and· Budget 

has ad\'ised this Department that the enact· 
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ment of this. proposed legislation would be 
in accord with the President's program. 

Sincerely, 
PHILLIP D. BRADY, 

Acting Asst.slant Attorney General. 

SUMMARY OF KEY PROVISONS OF THE BILL 
1. ·Level of the Fee Cap: The bill would set 

the maximum rate for attorney compensa­
tion in c!Vll judicial and administrative pro­
ceedings under all federal fee-sh!fing stat­
uLes at $75 per hour, which Is the same rate 
established in the Equal Access to Justice 
Act, 28 U.S.C. § 2412<d> and 5 U.S.C. § 504 
(Which ls still in effect for cases filed before 
October 1, 1984.>. The blll would, In all cases 
under federal fee-shlfing statutes, eliminate 
bonuses and multipliers that courts have 
used excessively to escalate awards of attor­
neys' fees. 

Because private attorneys in cases under 
federal fee-shifting statutes are, in ·one 
sense, doing "government legal work," it is 
Inappropriate for the compensation that 
taxpayers pay to "private attorneys gener­
al" who sue the government to exceed sig­
nificantly the compensation paid to the 
"public attorneys general" who defend the 
government. The proposed legislation would 
compensate private attorneys at a level com· 
mensurate with <but still significantly 
higher than> that of their government coun­
terparts, and would pro•ide for a reasonable 
incentive sufficient to attract competent 
counsel in fee-shifting cases. 

2. Awards to Prevailing Parties: The bill 
would allow recovery of attorney's fees only 
when a party has prevailed on the merits of 
its complaint, or, in accordance with exist­
ing case law, where the suit is concluded by 
settlement agreement. In addition, the bill 
would allow recovery of attorneys' fees only 
for work performed on Issues in the case on 
which the party prevalled,' and only to the 
extent the work performed was not exces­
sive, redundant, or otherwise unnecessary. 

3. Reduction of Fee Awards: The bill 
would specify several bases for reducing or 
denying fee awards that otherwise would be 
allowed under federal fee-shifting statutes. 
Reduction of the award would be appropri­
ate, for example, in cases where a party has 
unreasonably protracted the litigation; 
where the award is excessive in comparison 
to the monetary results achieved in the liti­
gation; or where the services provided were 
excessive with regard to the nature of the 
controversy. The blll would also provide for 
reduction of the fee award when it unrea­
sonably exceeds the hourly salary of a sala­
ried attorney; As a guideline, the proposal 
would require special scrutiny of awards at 
rates exceeding an amount double an attor­
ney's hourly salary. Allowing twice the 
hourly salary should cover normal overhead 
expenses and provide for a reasonable allow­
ance iu most cases. The provision would not 
require courts to limit awards to an amount 
twice the attorneys' hourly salary; but is de· 
signed to ensure that courts ce.refully review 
awards to salaried attorneys so as to avoid 
conferring windfalls at the expense of tax­
payers. 

The bill would also provide that, in any 
case where a party recovers a money Judg­
ment against a federal, state, or local gov­
ernment, up to 25% of the judgment shall 
be applied to the party's legal fees. This 
provision would not apply to suits under 
certain provisions of the Equal Access to 
Justice Act that allow attorneys' fees only 
when the government's position is not 
found to be substantially Justified. This pro­
vision also would not apply to suits for re· 
covery of disputed taxes under 27 U.S.C. 
17430. 

4. Procedural Guidelines: The bill would 
establish certain procedural requirements 

for processing of attorneys' fee applications 
under federal fee-shifting statutes, and 
would require courts and agencies to devel· 
op additional guidelines. 

5. Independent Counsel Investigations: To 
avoid any ambiguity in the coverage of the 
legislation, the bill would specifically amend 
the Independent Counsel statute, 28 U.S.C. 
§ 593<g>. to impose the same $75 per hour 
limitation upon any fee award to a subject 
of an investigation under that statute. 

6. L!mitation.P_!l Outside Counsel Retained 
by Federal Agenctes: To further the compre­
hensive nature of the bill, ano to promote 
effidency and economy in the federal gov­
ernment's use of outside counsel, the bill 
would impose a $75 per hour limit upon the 
amounts payable to outside private cc:msel 
retained by any federal agency for litigation 
where the taxpayers must foot the bUl. It 
would also authorize the Attorney General 
to promulgate regulations governing the cir­
cumstances in which any federal agency 
could retain outside counsel for litigation. 
Although the Department of Justice pres· 
ently has such regulations and enforces a 
$75 per hour limit for outside counsel in lit!· 
gatlon subject to its litigation control, legis­
lation such as this is necessary in order to 
extend the Attorney General's authority 
over the outside counsel practices of agen· 
cies with independent litigation authority. 
This amendment only relates to the hiring 
of outside counsel from appropriated funds 
for purposes of litigation, and does not 
affect an agency's use of Its own attorney's 
for litigation. 

SECTION-BY-SECTION ANALYSIS 

SECTION 1-SHORT TITLE 

Section 1 provides that the Act may be 
cited as the "Legal Fees Equity Act." 

SECTIOl'I 2-FINDINGS AND PURPOSES 

Numerous federal statutes provide that· 
paitles to Civil suits and administrative pro­
ced!ngs against the United States, states, or 
local governments may, in appropriate cir­
cumstances, recover "reasonable attorneys' 
fees" from government defendants. These 
statutes have put a great burden on the 

torneys for prevalllng parties; only to set 
common standards and procedures that 
would apply to all awards of attorneys' fees 
against the United States, and against state 
and local governments. This will Increase 
the fairness and equity of the current maze 
of fee·shifting statutes, and should increase 
public acceptance of these statutes which 
compensate private attorneys from the 
public treasury. 

With respect to civil judicial and adminis­
trative proceedings, the bill is intended to 
provide guidance in the calculation of fee 
awards, and to limit the hourly rate of com­
pensation to $75 per hour, which ls the 
same rate established in the Equal Access to 
Justice Act, 28 U.S.C .. § 2412 Cd><ll and 
<dl(3) and 5 U.S.C. § 504(b). This $75 per 
hour rate would also apply speclfically to a 
fee award to a subject of an independent 
counsel investigation pursuant to 28 U.S.C. 
§ 593(g). The bill would eliminate the use of 

. bonuses and multipliers. 
The bill is also intended to limit the recov­

ery of attorneys' fees to those cases in 
which a party has prevailed on the merits of 
the complaint, and only for work performed 
on Issue in the case on which the party pre­
vailed. The b!ll also specifies several discre· 
tlonary bases for reducing or denying fee 
awards that otherwise would be allowed 
under federal fee-shifting statutes-for ex­
ample, where a party's conduct unreason­
ably protracted the litigation; or the re· 
quested fee award unreasonably exceeds the 
hourly salary of a salaried attorney-and 
provides, in any c_ase where a party recovers 
a money judgment against a federal, state, 
or local government. for up to 25 percent of 
the judgment to be applied to the party's 
legal fees. I 

Finally, the bill would amend the existing 
restrictions of 5 U.S.C. § 3106 to expand 
the\r coverage specifically to include the 
employment of outside private counsel by 
federal agencies. 

SECTION 3-DEFil'ITlONS 

courts because, for the most part. Congress~ Section 3 defines the terms used in the 
has provided little or no guidance as to bill. "Attorneys' fees" are defined as fees at.­
when an award of attorney's fees ls appro- trlbutable to professional legal services per­
priate, or as to what constitutes a reasona- formed by a person, or persons, licensed to 
ble award. As a consequence, courts have practice law, Including enrolled tax pra.cti· 
reached conflicting interpretations of these tioners who practice before the United 
statutes-in some cases using "multipliers" States Tax Court. This definition is intend· 
and "bonuses" to double, and even triple, ed to limit awards to licensed practitioners, 
the normal hourly rates of the prevailing 
party's attorney. This has resulted in uncer- and not to allow awards to non-licensed, pro 
tainty at least the appearance of arbltrar!· se claimants or law students.• The defini­
ness or unfairness to litigants. Litigation 
over attorneys' fee awards frequently over-
shadows the case on the merits, and has led • This 25 percent reduction would not appl~· to 
to the creation of a burgeoning area of prac- suits under certain provisions ot the Equal Access 
t!ce for attorneys' fee litigators. to Justice Act, or tc suits tor recovery of disputed 

The problems evident in this area are in taxes under 26 u.s.c. § 7430. 
•- 1 'th •Most courts have ruled that prose litigants gen· some respec.,.. even more ser ous. WI re· era.Hy are Ineligible for attorneys' fees awards. See 

spect to the states and localities. Recent de· Cofield. v. Citv of Atlanta. 643 F.2d 966 <5th Ctr. 
clsions of the Supreme Court have expand- 193D; owens·EI v. .Robiruion, 496 F. Supp. 677 
ed greatly the liability of states and local <W.D. Pa. 1980>; Crooker v. Department of Justice, 
governments to suits under various Federal 632 F.2d 916, 922 ust Cir. 1960); and Burke v. De· 
statutes, and correspondingly to awards of • pa.rtment of JU$t~e. 559 F.2d 1162 UOth Cir. 1977), 
attorneys' fees. As the liability of the states· aft'g mem. 4a2 F: Supp. 251 <D. Kan. 1976). The 
and localities has greatly expanded tn D.C. Circuit, however, has awarded attorneys' fees 

. under the FOIA tc prose prisoners and to law stu· 
recent years, the obllgation of Congress to dents who receh•ed 12 hours of course credit. see 
define more clearly the circumstances and Crooker v. Department of Trea,,urv, 663. F.2<1 140 
extent to which they should be held liable <D.c. ctr. 19BOJ; Jordan v. Department of Jv.stice, 
for attorneys' fees under Federal statutes 691 F.2d 514 m.c. Cir. 1982). The definition of "at· 
has also grov;m. torney," however, ls not Intended tc affect judicial 

The purpose of the bill ts to have Con- Interpretations regarding whether Individual stat· 
gress provide greater guidance to the courts utes authorize awards of attorneys' fees tc lice~ed 
and federal agencies for the award of attor- attorneys appea.rJng prose. For example In 'H'7ute v. 

• Arum Realty & Development Corp., 614 F.2d 387 
neys fees pursuant to feder~ statute, and <4th Cir.) <per curlaml. cert. denied, 447 u.s. 923 
to reduce the current uncertainties and dis· <1960), the Fourth Circuit denied an award of attor· 
parities reflected in the present decisions. neys' fees to a pJalntU!-attorney under the Truth· 
The bill ls not intended to deny fees to at- ln·Lendlng Act. 

I 
t ! 
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tion applies to all fee-shifting statutes, and related expenses could exceed the amounts 
is intended to cover all awards of fees that · determined under the bill. 
ii~ fact reflect compensation of attorneys, Nothing In this bill Is intended to overturn· 
however denominated, Including those des- cases such as Christiansburg G<irment Co. v. 
ignated as "costs" by the court or adminis- Equal Employment ·Opportunity Commis­
trative agency.3 .. Attorneys' fees". includes sion, 434 U.S. 412, 421 0978), where the Su­
''overhead expenses" but does not include preme Court held that attorneys' fees may 
"related expenses." be awarded to a prevailing defendant if the 

Expenses to be Included as "overhead ex- plaintiff's claim Is found to be "frivolous, 
penses" should be considered a.s such except unreasonable or without founaation, even 
In extraordinary circumstances. The list of though not brought In subjective . bad 
overhead expenses is not exhaustive, and faith." Moreover, 28 U.S.C. § 2412Cb> pre.s­
other appropriate experises may be Included entl)' provides a statutory basis for the 
as "overhead expenses." The list is intended award of attorneys' fees against the United· 
to preclude considering these expenses as States under certain established common 
"related expenses," except in extraordinary law theories. However, any such awards 
circumstances. would be governed by the provtsions of this 

'·Related expenses" are those expenses blll, 
that may be awarded pursuant to federal Subsection (c)(lJ provides that the criteria 
statute, are not "overhead expenses," and for the award of attorneys' fees and related 
are actually incurred by the attorney as a expenses established by this bill would not 
result of Judicial or administrative proceed· supersede more restrictive criteria conta.l.ned 
ings. The term is intended to be a generic in other statutes for making such awards. 
term encompassing those expenses that can The provisions of tb!S bill establish mini· 
properly be awarded under federal law; it mum criteria to be applied for determining 
does not expand the types of expenses that and awarding attorneys' fees and related ex. 
may be awarded. "Related expenses" does penses or costs in Judicial and administra­
not include "attorneys' fees." tlve proceedings against the United States 

This definition is not intended to affect . or against state or local governments.• Sub­
case law under Title VII and 42 U.S.C. section (C)(2) provides that nothing In the 
§ 1988 which, in some instances, has author- bill shall be interpreted to create any right 
lzed awards of costs _beyond those specified to an award of attorneys' fees of related ex­
in 2~ U.S.C. § 1920 to include such Items as penses. Any right to such an award derives 
lodgmg and travel expenses. See, e.g., North· soleiy from the provisions of other laws 
cross v. Board of Edu.cation, 611 F.2d 624, Where the underlying federal law does not 
639 <6th Cir. 1979>, cert. denied, 447 U.~. 911 provide authority for an award of attorneys' 
(1980). However, as noted, the definition. of fees, see, e.g., Webb v. Board of Education, 
overhead expenses precludes .~nsldenng 105 s. et. 1923 (1985), there woUld be no 
the items enumerated there as related ex· basis for a fee award under this bill. 
penses." The definition also excludes cos.ts The blll does not affect the compensation 
enumerated in 28 U.S.C. § 1920, and .the bill of attorneys in suits against the government 
is not intended to affect the allocation of such 88 those under the Federal Tort 
costs enumerated !n.that section. Claims Act, 28 U.S.C. H 2671-2680, or in-

Courts ~d administratlv~ officers may in· volving National Service Life Insurance or 
elude as related e~penses actual costs in· United states Government Life Insurance, 
curred for the services of paralegals and law under 38 u.s.c. t 784(g). Those statutes are 
cler_ks who assist attorneys in representing not federal fee-shifting statutes because 
their clients. h final d f d · '----.. ~ is The definitions of "final decision" .and t e aw~ 0 amages or pr~ , 
"prevail on the merits" a e dl.scussed in co • calculated Wlthc;iut refer~n.ce to attorneys 

. r n fees and there lS no add1t1onal element of 
n;ct1on with ~he prov_!slons of section 5C1J the award that ls attributable to the prevll.l.I· 
o the bill, which requires, that a party seek· ing party's attorneys' fees. However, the bill 
Ing an aw~d of attorneys fees must prevail would apply to an award of attorneys' fees 
on the ments. under any statute that requires the inclu-

SBCTION •-SCOPE AND Al"l'LICATION; slon of a separate element In the damage 
BELA'l'lONSHIP TO OTHER LAWS award to account for attorneys' fees. See 

Subsection <al provides that the prov!- e.g., the Uniform Property Relocation Act, 
slons of this bill are intended to apply to all 42 u.s.c. § 4654<cl. 
awards of attorneys• fees against the United Subsection (d)(l) is similar to provisions 
States, or any state or local government, for determining attorneys' fees in the 
and to establish minimum criteria. for such Alaska Native Claims Settlement Act, 43 
awards. In this way, this bill will provide U.S.C. § 1619(d)(2). Subsection (d)C2) is in­
greater uniformity in ~the application of the tended to protect a party intervening in de· 
scores of fee-shifting statutes that authorize fense of his own interests with respect to a 
awards of attorneys' fees and related ex· governmental action but whose conduct did 
penses against the federal, state, and local not give rise·to the dispute at issue from the 
governments. si>ecter of llabllity through an automatic 

Subsection <b> provideo the general rule shift of attorneys' fees shoUld the plaintiff 
that, notwithstanding any other provision prevail. Under the fee-shifting statutes gen· 
of law, the provisions of this bill would erally, a plaintiff who does not prevail Is or­
apply to, and modify, all federal fee-shifting dlnarlly not liable for the government's at­
statutes, including the Equal Access to Jus· torneys' fees. See Chrntiamburg Garment 
tice Act, 5 U.S.C .. § 504 and 28 U.S.C. 12412 Co. v. EEOC, 434 U.S. 412 0978). Similarly, 
(bl and (dJ. No award of attorneys· fees and an Intervenor-defendant who defends his 

>Generally. courts ha•'e followed the principle 
that attorneys' fees, which are authorized by vari­
ous f<!e-shlftlng stautes, are distinct from costs, 
which are authorized by 28 U.S.C. H 2412(al and 
1920. However, some statutes, such as Title Vll of 
the Civil Rights Act a.nd 42 U.S.C. I Ul88, have been 
Interpreted to make attorneys• !ees part. of costs. 
See Delta Air Line8 v. Augmt, 4.50 U.S. 346 C198ll 
<Title Vlll. If lefL unaddressed. parties collld at­
tempt to drcumvent •the i75 fee limitation and 
C•ther provisions in this bill regarding attorneys' 
fees b)I seeking attorneys' tees as costs under these 
statutes. 

own rights under the challenged ·govern­
mental scheme but whose conduct did not 
give rise to the controversy and did not vio­
late the constitutional or statutory rights of 
the plaintiff also should not ordlnarly be 
liable for attorneys' fees. 

•For example, 5 U.S.C. § 770l(gJ(l) provides that 
attorneys' fees may be a.warded if <ll the party has 
prevailed; ti.nd (2) the award of attorneys· fees 
would be "warranted In the interest of Jus­
tice .••. "The seeond of these two criteria, which Is 
not contained In the bill. would continue to apply. 

Subsection (e) provides that, although 
bill generally would apply to awards un 
the Equal Access to Justice Act C"EAJ 
the provisions of section 6<alUl <estab 
Ing a limitation of $75 per hour for at. 
neys' feesJ and section 6(cJ <reduction of 
awards in money damages cases) of the· 
would not apply to awards made unde 
U.S.C. § 504(a)(lJ and 28 U.S.C. · U 
Cd){l )(Al and (dJ(3) <as in effect for 
filed oofore October 1, 1984). Those 
sions of the EAJA provide for awards o 
tomeys' fees to eligible parties who pr 
in litigation with t.he United States u 
the government proves that its posit! 
the litigation was subst.antially 
Those provisions already have a gen 
rule limiting f~ awards to no more than 
per hour. In addition, the factors listed· 
reduction of fee awards in paragraphs 
and <4> of section 6Cbl of the bill would 
'apply under those provisions of the EAJ: 
The language and legislative history 
those provisions of the EAJA reflect 
gress's intent to award attorneys' fees: 
prevalling_partles who meet the qualificil. 
tions of that Act, unless the government' 
position was "substantially justified" : 
"special circumstances" would make · ·· 
award of attorneys' fees unjust. The p" 
pose of this subsection is to assure that 
.special characteristics of the EAJA in thi8 
respect will not be affected by this bill. The 
exceptions described in this subsection 
would not apply to attorneys' fee awar .. 
under 28 U.S.C. § 2412Cb). · 

Subsection (fJ provides that the provisi 
of the bill shall not apply in federal Clim 
nal proceedings or civll habeas corpus p · 
ceedings in the federal· courts under th 
Cri:m.lnal Justice Act, 18 lJ.S.C. i 3006A. 

SECTION 11-ALLOWAlfCE 01" ATTORNEYS' J'E1i:S 
Section 5 of the bill establishes the p~ 

-requisites to an award of attorneys' fees and 
related expenses against the United $tateB, 
or against state or local governments·, in any 
civil judicial or administrative proceeding tO 
whJch a federal fee-shifting statute applies. 
The party seeking such awards must estab­
lish, and the court or administrative offi~ 
must determine, Cl> that the party prevailed 
on the merits of its complaint in the Pl'Q­
ceeding; <2l that the work for which the. 
award ls sought was performed in the PJ'O'; 
ceeding in connection with issues on which. 
the party prevailed against the United: 
States or a state or local government and 
was necessary to resolve the controversy; <B>_ 
that the application Is submitted in compli­
ance with the procedural requirements of 
Section 7 and does not exceed amounts au·. 
thorized under Section 6; and <4> that the 
services for which attorneys' fees are sought 
are not excessiv_e, redundant, or otherwise,. 
unnecessary. 

As set forth in section 4(cl of the bill, the 
requirements of this section for awards of· 
attorneys' fees, including the requirement; 
that a party "prevll.l.I," are not Intended to 
supersede other additional requirements es·; 
tablished by law, _such as those under '5_ 
U.S.C. t 7701<g)(D ·<where an award to a'. 
prevailing party must be "warranted in the. 
interest of Justice"). · ; 

Nothing in this section is Intended to 
change the burden of proof for detennina· 
tlons of "substantial Justification" in appli·. 
cations for fee awards under the Equal 
.Access to Justice Act, 5 U.S.C. § 504(a)(l 

•These discretionary factors authorize a r 
tlon of the attorneys' fee award based on fin 
that the time and legal services were excessive w 
regard to the nature of the cQntroversy, or that 
amount sought unreasonable exceeds the mone 
result or Injunctive relief achieved. 
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and 28 U.S.C. § 2412 (d)(l><A> and (d)(3) <as 
in effect for casei; filed before October 1, 
1934>. The burden remains· in the govern­
ment to prove "substantial Justification" In 
C'onnectlon with such applications. 

Prevail on the Merits.-Paragraph- (1) 
w:iuld preclude awards of attorneys' fees 
and related expenses against the United 
S1ates and against state and local govern­
ments unless the party seeking the award 
prevailed on the merits of its complaint. 
The definition of "prevail on the merits" fo· 
cuses on whether the party was successful 
on significant .Issues in the controversy and 
obtained significant relief in connection 
with these issues. This is intended to be a 
more flexible standard than some formula· 
rions of this term. CF. Taylor v. Sterrett, 640 
F.2d 663, 669 <5th Cir. 1981) <a prevailing 
party for attorneys' fees purposes "hs.s been 
successful on the central Ls.sue" in the case, 
and has "acquired the primary relief 
snught"). The relief sought need not be 
"central," but must be significant in terms 
of the result sought by the party. In this re­
spect. the bill reflects the first part of the 
tt:>st enunciated by the Supreme Court in 
Hensley v. Eckerhart, 461 U.S. 424, 433 
0983> <"plaintiffs may be considered 'pre· 
v~.iling parties' for attorneys' fees purposes 
if they succeed on any significant issue in 
liligation which achieves some of the bene­
fit the parties sought in bringing suit") <em~ 
phasis addec!>. 

This bill differs, however, from the second 
part of the Hensley formulation. The lan­
guage of Hensley is subject to an overly ex­
pansive reading, as the district court did In 
Laffey v. Northwest Airlines, Inc., 572 F. 
Supp, 354 <D.D.C. 1983), rev'd, 746 F.2d 4 
<D.C. Cir. 1984), cert. denied, 53 U.S.L.W. 
3tl82 <U.S. June 17, 1985). There, the district 
court found the plaintiffs to be prevailing 
p~rties for all purposes even though they in 
fact failed to achieve the results sought in 
important respects. 

The purpose of the bill Is to state more 
precisely that the relief obtained by the 
par1y must be significant, not merely "some 
of t.he benefit" the party sought. The relief 
obtained should be significant in terms of 
the result sought by the party in bringing 
the suit. Cf. Hensley v. Eckerhart. 461 U.S. 
at 440 <"A reduced fee award is appropriate 
if the relief, however significant, is limited 
in comparison to the scope of the litigation 
as a whole"). 

The requirement to show that the party 
has prevailed on the merits would also apply 
to statutes, such as the Clean Air Act, that 
authorize the award of attorneys' fees 
"Whl'n appropriate." • 

This paragraph provides that the party 
must prevail in a "final decision" of a court 
or a final disposition by an agency in an ad· 
r:iinistrative proceeding. The Federal Rules 
of Civil Procedure generally define a final 
Judgment as any order from which an 
appeal Iles, including dismissals and default 
and summary judgments, and final judg­
m<'nts entered on Jess than all pending 
claims pursuant to Rule 54<b>. In an adver· 
sary proceeding, the final decision is one 
whieh determines the rights o~ the parties 
and from which no further review is provid· 
ed within the administrative process. The 
d!:'Iinition of '.'final decision" Is limited to 
those final Judgment.~ in whi.ch the party es· 
t:lblishes entitlement to relief on the merits. 
Thus, an award of attorneys' fees would not 
b\' Rppropriate for a party who has pre-

"The Supreme Court in Ruckelshaus v. Sierra 
Club. 103 S. Ct. 3274. 3281 <1983), hC'ld that the 
claimant must demonstrate that It enjoyed "some 
degree of success on the merits" In order to receive 
attorneys' fees under the Clean Air Aet, which pro­
vides for such fees "when appropriate." 

valled only on a motion for preliminary In· 
Junction or for a temporary restraining 
order, where the merits of the suit have not 
been resolved. However, the definition 
would permit the award of attorneys• fees 
where the pi:.rty defending against a suit 
brought-by the government obtains the dis­
missal of a groundless complaint.1 

The bill would preclude so-called "interim 
awards" of attorneys' fees except where the 
text or legislative history of an applicable 
fee-shifting statute indicates that Congress 
has authorized them, but such awards 
should be made only "to a party who has es­
tablished his entitlement to some relief on 
the merits of his claims, either in the trial 
court or on appeal," Hanrahan v. Hampton, 
446 U.S. 754, 757 (1980) <per curiam>. In 
Hanrahan, the Supreme Court noted that 
the legislative history of 42 U.S.C. 11988 
cited, as examples of appropriate clrcum· 
stances for interim fee awards, two cases e in 
which the "party to whom the fees were 
awarded had established the liability of the 
opposing party, although final remedial 
orders had not been entered." Id. at 757. 
Tlle Court found that the plaintiffs ha.ct not 
prevailed on the merits of any of their 
claims and reversed the award of attorneys' 
fees. Id. at 758. Further, the Court ruled 
that attorneys' fees are not to be awarded 
for ncmd.lspositive rulings regarding matters 
of discovery, evidence, or procedure. Id. at 
759. See also Smith v. University of North 
Carolina, 632 F.2d 316, 350-51 (4th Cir. 
1980). ' 

Paragraph CU Is not intended to modify 
existing case law providing that attorneys' 
fee may be awarded In cases where the lit!· 
gation Is terminated by settlement agree· 
ment. as long as the party seeking fees has 
prevailed on the merits of the relief 
sought.• Nor Is the provision Int.ended to 
preclude discussions between the parties of 
attorneys' fees. or the waiver thereof, 
before the decision on the merits by a court 
or the final disposition by an administrative 
officer, or to prevent the government from 
discussing liability for attorneys' fees in 
conjunction with liability on the merits as 
part of a settlement agreement, or from in· 
eluding in a settlement agreement pro\'i­
sions for attorneys' fees and related ex­
penses or costs. 

Necessary Work on Prevailing Issues.­
Under paragraph (2), a prevailing party 
seeking an award of attorneys' fees and re· 
lated expenses against the United States, or 
against state or local governments, must 
show that the work for which fees are 
sought was performed In connection with 

Issues, substantive or procedural, upon 
which the party prevailed in the disposition 
of the controversy. 10 This provision is not 
Intended to preclude awards of attorneys' 
fees and related expenses where a party's 
pleadings contain ·meritorious alternative 
grounds for relief, based on the same facts 
as those on which the party prevailed, on 
which a court or administrative officer ..did 
not rule because the party prevailed on 
other grounds. In such Instances, awards of 
attorneys' fees and related expenses may in· 
elude amounts attributable to time expend· 
ed on such alternative pleadings, If the 
court or administrative officer determines 
that the alternative pleadings were reason­
ably directed to the resolution of the merits 
of the controversey. Of course. a party who 
seeks different types of relief under differ­
ent statutory provi.sions Ls not entitled to 
fees for those claims where no relief was 
provided; nor are awards of attorneys' fees 
and related expenses to be made in cases 
where the specific statutory provisions con· 
strued in the case do not provide for the 
award of attorneys' fees. 11 

Paragraph <2> also requires the party 
seeking attorneys' fees to establish that the 
services for which fees are sought were not 
"excessive, redundant, ortherw.lse unnece­
sary."12 Because prevailing intervenors are 
"parties" for the purposes of this bill, they 
may receive awards of attorneys' fees if they 
meet the requirements of the applicable fee· 
shifting statute and this bill, including the 
showing required by this paragraph. 

Compliance with th.ls Act.-Paragraph <3> 
requires that applications for an award of 
attorneys' fees and related expenses be 
made in accordance with the provisions of 
this Act. 

SECTION 6-AMOUNI' OF ATTORNEYS' FEES 

Cit'il fee-shifting statutes 
Paragraph 6<a><l> establishes a maximum 

hourly rate of $75 for attorneys' fees awards 
against the United States, states, and loC'al 
governments under federal fee-shifting stat· 
utes.'" This provision shall not apply to 

••See Hensley v. Ei:k£rhart, supra, 461 U.S. at 435 
l"CWlork on an unsuccessful claim .cannot be 
deemed to have been ·expended In pursuit of the ul­
timate result achieved.' ..• CTlherefore no fee rnay 
be awarded for services on the unsuccessful 
claim."). 

" See Smith v. Robinson., 104 S. Ct. 3457 (1984 l 
!affinnlnP: court of appeals' reversal· of district 
court's award of attorneys' fees where case was 
grounded on the Education for All HandicapJ)<'d 
Ch!Jdren Act, which does not. provide for thE: av;ord 
of attorneys' fees, even though the plaintiff Includ­
ed alle~a.tiom based on section 504 of the Rehabili-
tation Act of 1973 and 4.2 U.S.C. § 1983. which the 

1 See H.R. Conf. Rep. No. 96-14.34, 96th Cong., 2d courts did not reach). The Court agreed with the 
Se"8. 21-22 0980). See also United States ex rel. respondents' contention that "What.ever Congress' 
Heyd.! v. Citizens State Bank., 668 F.2d 444, 447 (8th intent was in authorizing fees for substantial. unad· 
Cir. 1982) <organization which successfully opposed dressed clahn.s based on§ 1988 or§ 505, it could not 
IRS summons In order to protect the confidential- have been to allo"' plaintiffs to receive an award of 
ity of its members was a prevailing party under the attorney"s fees ... where Congress has made clear 
EAJA; however, no attorneys' fees were awarded its intent that fees not be available." Ill. at 3456. 
because the ms position was snbst.antiam• Just.I- See also Irving IndepenM'll.t School Dis!ri.cl v. 
fled). Tatro, 104 S. Ct. 3371. 3379 <1984 ). 

• Brod.ley v. Richmond: School Board, 416 U.S. 696 12 See Hensle;J v. Eckerhart, supra, 4.61 U.S. at 434 
U974) and Miil.s v. Electric .Auto-Lite Co. 396 U.S. <"Cases may be overstaffed, and the skill and expe· 
375 0970). a.re cited in the legislutive history of the • dence of lawyers may vary widely. Cou_nsel for the 
Civil Rights Attorneys' Fees Awards Act of 1976. s. prevailing party should make a good·fai!.h effort to 
Rep. No. 94-1011, 94th Cong .. 2d Sess. 2. and B..R. exclude from a fee request hours that are excessh'e, 
Rep. No. 94-1"58. 94th Cong-. 2d Sess. 6 U976). redundant. or otherwise unnecessary. Just w; a 

•See, e.g .. Ward v. Schweiker, 562 F. Supp. 1173 lawyer in prh·ate practice ethically is obligat.ed to 
<W.D. Mo. 1983). As the court stressed ln Parker v. exclude such hours from his fee submission."), 
Matthews, 411 F. Supp. 1059, 1054 <D.D.C. 1976), '"In determining the total award of attorn~ys' 
aff'd, 561 F. 2d 320 (0.C. Cir. 1977), the settlement fees, courts and administrative officers should con· 
should be carefully scrutinized to determine If an tinue the practice of determining the number of 
award of attorneys' fees is justified: hours reasonably expended ln the proceeding, mu!· 

"(Wlhether to award attorneys' fees where there · tlpl!ed by a reasonable hourly rate not exceeding 
has been 11. settlement of a title VII lawsuit must be $76. In deciding whether the hours claimed were 
determined by a close scrutiny of the totality of the "re&Sonably expended" under any fee shifting st.at­
circurnstances surrounding the settlement, focusing ute. the Supreme Court has admonished that 
·pa.rt!cula.rly on the necessity for bringing the action "Chlours that a.re not properly billed to one's client 

. ·and whether the party l.s the successful party with also a.re not properly billed to one's adversary .pur-
respect to the,central issue-discrimination." suant to statutory authority." Hen$leJt v. Eckertu:.rt, 

I 
,· ! 
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awards under the Equal Access to Justice 
Act. 5 U.S.C. § 504Ca)(l> and 28 U.S.C. 
!I 2412<d>U>CA> and <dX3>. because the 
EAJA has Its own limit of $75 per hour, sub· 
ject to specified exceptlons.14 In calculating 
the a.mount of any award of fees, section 
6Ca)(2) provides that multipliers or bonuses 
shall not be used. 

T-he $75 ix:r hour limit In subsection <a> is 
intended to assure that fees paid to private 
counsel In fee-shflting cases are brought 
somewhat more In line with the salaries of 
attorneys who represent the government in 
these cases, while providing sufficient lncen­
tle to attract competent counsel. This is ap­
propriate, because many federal fee-shifting 
statutes are premised on the theory that 
groups or Individuals who sue the govern­
ment for the public benefit are acting as 
"private attorneys general." Attorneys' fees 
pa.id by taxpayers to these "private attor­
neys general" should be generally commen· 
surate with the salaries paid by taxpayers to 
federal "public attorneys general." u Even 
the rate of $75 per hour set in the bill Is 
well above the compensation of government 
attorneys. 

It is emphasized that this subsection es· 
tablishes only a maximum hourly rate of 
compensation, and that prevailing rates 
may in fact be less than the maximum al· 
lowed under the bill. Courts should give due 
consideration to the fees normally received 
by the attorney for similar work and other 
relevant factors. Attorneys' fees may be 
awarded at hourly rates less than the maxi· 
mum established by this. blll. 

Subsection Cb)Cl) provides that courts or 
administrative officers shall reduce or deny 
awards of attorneys' fees and related ex· 
penses against the United States, or against 
state or local governments, where It ls deter· 
minetl that <A> the prevailing party unrea­
sonably protracted the final resolution of 
the controversy; <B> the att-0rneys' fee un­
reasonably exceeds the hourly salary of the 
attorney; or <C> the time spent and legal 
services provided were excessive with regard 
to the nature of the controversy. Subsection 
Cb)(2) also authorizes a reduction or denial 
of a fee award if <A> the award otherwise al· 
lowable would unreasonably exceed the 
monetary result or the value of injunctive 
relief achieved in the proceeding; or CB> the 
award would otherwise by unjust or inap­
propriate. The amount of any reductions 
pursuant to subsection (b)<2) shall be at the 
discretion of the court or admfu.l.stratlve of­
ficer.14 

supra, 461 U.S. at 434. citing Copeland v. Marshalt 
641 F.2d 880, 891 (0.C. Cir. 1980) (en bane) <empha· 
Bis In original). In arriving at the total fee awa:rd, 
the factors set forth In section 6(bl and those Iden­
tified by the Supreme· Court in Hensley v. Ecker· 
hart, supra, 461 U.S. at 434-37, should be consid· 
ered. 

••The provisions of the Equal Access to Justice 
Act. unlike other fee-shifting statutes. predicate 
awards of attorneys• fees not only upon a finding 
that the party prevailed, but also that the govern­
ment was not substantially Justified in !ta POSitlon. 
In light of the latter requirement and the EAJA"s 
existing fee limitation provision, It Is unnecessary 
to apply the general fee limitation of this blll to the 
EAJA. 

" Federal fee-shifting statut<."S "should not be Im· 
plemented In a manner to make the private attor­
ney general's position so lucrative BB to ridicule the 
public attorney general." Johw;on v. Ckorgi11 High­
t.Ml! ExPrti••· Inc •• 488 F.2d '114, '119 (5th Cir. 19'14). 

.. The factors set forth ln paragraphl; U ><Cl and 
(2l<AJ •·ould not apply t-0 awards under 5 U.S.C. 504 
and 28 U.S.C. 2412ldl of the Equal Access to Justice 
Act (BS In effect for cases filed before October l, 
1984), This exception Is Intended to ma!nWn the 
status quo In the Interpretation of the "special clr­
eum.<tances" provision of the EA.TA, and not to 
11.ffeet the courts' construction of that term In the 
context of fre awards under the EA.TA. 

Paragraph (l)(A) Is patterned on the 
Equal Access t.o Justice Act, 28 . U.S.C. 
2412Cd)(l)(C) and 5 U.S.C. 504Ca)<3>. Para­
graph U><C> addresses tht> problem of a case 
that ls overlawyered. It is derived from 
Hu.ghes v. Repko, 678 F.2d 483 <3d Cir. 1978), 
where the district court was directed to de­
termine whether It was reasonably neces· 
sary to spend the number of hours claimed 
by the attorneys in order to perform the 
legal services for which compensation was 
sought. 

Paragraph CllCB> provides that the court 
or administrative officer may consider, a.s a 
basis for reducing a.n otherwise allowable 
fee award, whether the award would unrea­
sonably exceed the hourly salary of the 
party's attorney. This provision ts intended 
to apply to all attorneys who are paid on a 
salaried basis, including in-house counsel 
and associates in a law firm. As a general 
guideline, an application for an a.ward may 
be regarded s.s unreasonably high under 
paragraph <1 )(B) If it is more than twice the 
attorney's hourly salary. Twice the attor· 
ney•s hourly salary should, in general, pro­
vide ·reasonable compensation and cover 
normal overhead expenses. The bill ls In­
tended to encourage courts and administra­
tive officers carefully to review applications 
!or awards that.would substantially exceed 
the actual cost of the litigation, and to 
reduce awards that ·would confer windfalls 
on attorneys or the organizations that 
employ them. · 

Paragraph (2)(A) is Intended to address 
the anomalous result where attorneys re­
ceive far greater benefit from the litigation 
than their clients, such as in cases where 
$100,000 is awarded in attorneys' fees for a 
$10,000 Judgment, or where $22,000 in attor­
neys' fees is awarded for only a $500 award 
to each of three clients.. In other cases, the 
Injunctive relief actually achieved in the 
case might be so limited that It does not 
warrant the amount of attorneys' fees oth· 
erw.l.se allowable. Cf. Hensley v. Eckerhart, 
supra, 461 U.S. at 435-36 & n.11 <The award 
of full attorneys' fees to a party who has 
achieved only partial or limited success 
would be "an excessive amount"). In deter· 
mining whether reduction of an award ls ap­
propriate. courts or admlnistrative officers 
should consider both the monetary Judg­
ment achieved and any significant Injunc­
tive or other equitable relief obtained by 
the parties in the proceeding. 

Paragraph <2><B> provides that the bases 
for reducing an award of attorneys• fees 
that are listed in this subsection are not 
meant to be· exclusive, and courts and ad· 
ministrat!ve officers should continue to con­
sider other factors that are appropriate 
under existing law. See Hensley v. Ecker­
hart, supra, 461 U.S. at 436-37. For example, 
the legislative history of the Civil Rights 
Attorney's Fees Award Act of 1976, 42 
U.S.C. § 1988, provides that "special circum­
stances" are to be considered by courts in 
awarding attorneys' fees. Nothing in this 
bill is intended to preclude consideration of 
such "special circumstances" to reduce the 
amount of fee awards against the govern· 
ment. • 

Subsection <c> provides that, ·whenever a 
monetary judgment ls awarded against the 
United States, or against a state or local 
government, a portion of the Judgment <but 
not more than 25%> shall be applied to sat· 
lsfy the amount of attorneys' fees allowed 
In the proceeding. If a fee award exceeds 
25% of the judfflI!ent, the defendant govern· 
ment would be liable for the excess. On the 
other hand, if a fee award ls less than 25% 
of the Judgment, the award would be satis­
fied from the amount pf the Judgment. Any 
amount not applied to attorneys' fee.s, of 
course, would be paid to the plaintiff. 

The rationale for this offset is not ·to 
reduce the att-0rneys' compensation, but to 
provide that a prevailing party should pay 
part of Its legal expenses from any mone-· 
tary award recovered in a Judicial or agency 
proceeding. This provision would not apply 
to attorneys' fee awards under the Equal 
Access to Justice Act, 5 U.S.C. '§ 504<a)<l) 
and 28 U.S.C. § 2412 (d)(l)(A) and Cd>C3), 
where fee awards are available only where· 
the government's position was not substan.-· 
tlally justified. Cf. note 13. supra. It also 
would not apply tu awards in cases broughi 
for recovery of disputed tax .·payment:;:, 
under 26 U.S.C. § 7430, In order to avoid in~:; 
consistent adjudications under the Internal 
Revenue Code." 

The result of the 25 percent reduction tri 
monetary awards to be applied toward attor­
neys' fees is similar to that under the Feder, 
al Tort Claims Act, 28 U.S.C. § 2678, and seC:'· 
tion 206 of the SC.cial Security Act, 42 U.S.C. 
§ 406, which provide for compensation of at-'..; 
torneys from any monetary awards recov- ' 
ered by the -parties, except that the fee· 
award under a fee-shifting statute would · 
not be limited to 25 percent of the Judg.: 
ment. ·· 

Independent counsel investigations .. ,. 
As amended In 19tl2, the statute providing. 

for the appointineI)t Qf an Independent 
Counsel to Investigate allegations of crlml· 
nal wrongdoing by the President and other 
specified Executive officials now authorizes· 
the court to award reimbursement to a sub· 
ject of an independent counsel investigation· 
for all or part o! his or her attorneys' fees 
incurred in the course of such investigation 
if no Indictment is brought against the su~ ·· 
Ject and the attorneys' fees would not have 
been ·incurred but for the Independent: 
Counsel investigation. 28 U.S.C. § 593(g). 
This statute, however, does not provide for 
a limitation OI) the amount o! fees awarded. 

New subsection 6Cd> of the bill would; 
impose a limit of $75 per hour on awar<;is 
under the Independent Counsel provision, 
the same limit as for other civil fee-shifting ' 
statutes. This change is made expressly to · 
avoid any uncertainty as to the reach of the 
statute. As provided in section 11 of the bill, 
this ll.!Ilendment would apply to all attor­
neys' fees Incurred after the date of enact-_ 
ment of the bllL · 

Criminal Justice Act /~11 .. 
As introduced in the 98.th Congress (S. {. 

2802 and H.R. 5757), the bill contained pro-'''; 
visions that would amend the Criminal Jus- % 
tlce Act, 18 U.S.C. § 3006ACd), to double the.: 
compensation rates for defense attorneys in · 
criminal proceedings-from $30 per hour Ior 
time expended In court and $20 per hour for: 
time expended out of court to $60 and $40,. 
respectively-and also double the maximum . 
total compensation to $2,000 per attorney 
for felony cases, $800 per attorney for mis­
demeanor cases, and $500 per attorney for, 
post-trial and probation revocation proceed~ 
ings. ' .. 

11 Inoons!stent adjudications could result because·: 
the ta.x }a\vs per.mlt taxpayers who contest manY' 
government ta.x claims either: U) to pay the con­
tested taxes and sue for a refund in a district CQl.lrj; 
or In the Claims Court. or (2l to bring suit, without 
pa~·ment, In the Tax Court. A taxpayer who sued ID· 
the District or Claims Court and won would receive .. 
a monetary award. Presumably. 25% of this amount.: 
would otherwise be applied to reduce·any attorneys', 
fees award. However, a taxpayer who sued 
Tax Court and won would not receive a mone . 
award but, Instead. simply a determination that no 
liability existed, Thus, . the 25% reduction would 
hinge entirely upon the taxpayer's choice of forum; 
an anomalous re.suit that would otherwise ch 
many more cases to the already overburdened 
Court. 
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Those provisions were enacted separately 

In the closing days of the 98th Congress a.s 
pa.rt of the Comprehensive Crime Control 
Act of 1934, Pub. L. No. 98-473. Thus, the 
much-needed increase In the maximum 
hourly rates for attorneys who represent 
parties under the Criminal Justice 'Act has 
already been achieved. Accordingly, the bill 
presently focuses solely on attorneys' fee 
awards in the civil and administrative eon· 
text. We see the enactment of this bill as 
Just as significant a step in bringing about a 
better balance In clvtl fee awards as the 
Criminal Justice Act amendments were In 
the criminal context. 

SECTION 7-TIMELY APPLICATIONS AMII 
PROCElllJRES 

Subsection (a) establishes a jurisdictional 
requirement that a party seeking an award 
of attorneys• fees and related expenses 
submit an application for such award within 
30 days of a final decision on the merits by a 
court or the entry of a final disposition by 
an administrative officer, from which no 
appeal ls taken. A final decision on the 
merits Is defined as the entry of judgment 
under the Federal Rules of Civil Procedure, 
and Includes a dismissal of the suit and a 

· dismissal pursuant to a settlement agree­
ment. Parties may not be awarded attor­
neys' fees and related expenses by a court or 
administrative officer If the fee award appli­
cation ls made after the 30 day time limit. 

This requirement ls consistent with the 
jurisdictional time for filing fee applications 
pursuant to the Equal Access to Justice Act, 
and ls responsive to the Supreme Court's 
recent observation that courts can adopt 
procedural rules setting reasonable time 
limits for applications for attorneys' fee 
awards. White v. New Hampshire Depart­
ment of Employment Secv.rity, 455 U.S. 445 
<1982)." Subsection <a> also requires the 
party seeking an awa.rd to submit such in­
formation as may be required by the court 
or agency. 

Subsection <b> directs courts and agencies 
to provide guidance to parties regarding the 
information required to be filed. Courts and 
agencies should, at the least, require sub­
mission of the following information: a 
statement of the basis of the claim for at­
torneys' fees; a statement that attorneys' 
fees a.re awardable under applicable law; a 
statement of the amount sought; a copy of 
any written fee agreement; and an Itemized 
accounting of the hours expended and the 
specific tasks performed by the attorney on 
each Issue in the proceedings.•e Further, 
courts and agencies should require the sub­
mission of Information t.o assist them in 
making the findings under section 6(b) of 
this bill, with respect to the reduction of 
awards of attorneys' fees. Subsection Cb) 
further requires courts and agencies to es­
tablish procedures regarding the timing of 
applications for attorneys' fees and support-

••As noted by the Supreme Court In White. 
courts currently differ with respect to the time In 
which attorneys' fees· awards must be sought. Id .. 
455 U.S. at 450 n.9. Before 'R?iite, some courts al· 
lowed onb• 10 days from the time of entry of judg­
ment for filing of fee appllcations under Ped. R. 
Civ. P. 59<el; other circuits have lmposed no .lime 
constraints. The Eighth Circuit has recommended a 
rule for filing attome;•s' fee requests within 21 days 
alter entry of Judgment. See Olrin v. District 9, Int~ 
Ass'n of Machinists, 651 F.2d 574, 583 (8th Cir. 
1981). 

••A requirement for this type of Information Is 
consistent With the District of Columbia. Circuit's 
ruling In National A18'n of Concerned Veteran& v. · 
SecretaTJI of Defeme, 675 F.2d 1319 <D.C. ctr. 1982), 
which required detailed documentation by a party 
seeking an a.ward of attorneys• lees. 

Ing information. and the timing of Judicial 
and agency rulings on these applica.tlons.•0 

To ensure that courts are consistent in Is­
suing requirements for submission of infor­
mation for fee applications, the bill antici­
pates that the Judicial Conference of the 
United States would prescribe guidelines for 
eourts to follow in establishing these re­
quirements. These guidelines would not su­
persede any requirements for submission of 
information required by la.w Jn conjunction 
with attorneys' fees applications. The bill 
also anticipates that agencies, when estab­
lishing requirements for submission of in­
formation in conjunction with fee applica­
tions, will follow the guidelines established 
by the courts. · 
·Section 7(b).requires tha.t these guidelines 

provide that attorneys' fees micy be awarded 
orJy final decisions. The meaning of final 
decision. including dismissals and so-called 
"interim awards~ in the circumstances out­
lined by the Supreme Court in Hanrahan v. 
Hampton, supra, are discussed in connection 
with section 5Cl) of the bill. 

SECl'lOJi 8-JllOOT'NESS AND SETTLEMENT 
DBFBNSES 

Under existing law, a party wlll be held to 
be a prevailing party and entitled to recover 
attorneys' fees and related expenses or costs 
even if the claim has been mooted, if it Is 
found that the suit was a "catalyst" for the 
change of policy that rendered the claim 
moot. See, e.g., Maher v. Gfigne, 448 U.S. 
122. 129-30 <1980). Subsection <a> would 
codify the standard by whlch pending litiga­
tion is determined to have been such a cata­
lyst by requiring that the litigation be a 
"material factor" in the Policy change. This. 
ls the standard that is currently being ap­
plied by most courts. See, e.g., Morrison v. 
.Ayoob, 627 F.2d .669 <3d Cir. 1980), cert. 
denied, 449 U.S. 1102 <1981). This provision 
would ensure that courts do not place undue 
emphasis on chronology-that Is, the fact 
that the plaintiff's ca.se was pending when 
tbe government changed the policy that 
mooted the suit. Under this provision, gov­
ernments would be encouraged to carry out 
planned policy reforms without fear of fu­
curring liability for fees in pending suits, 
but would still be liable for attorneys' fees 
unless the government could prove that the 
suit actually was not a "material factor" in 
the policy change. 

Subsection Cb> would deny awa.rds of at· 
torneys' fees and related expenses for serv­
ices performed after a written offer of set· 
tlement by the United States, or by state or 
local governments, if the party refuses the 
offer but ls ultimately able to do no better 
when the case is resolved on the merits. The 
Supreme Court has already construed Rule 
68 of the Federal Rules of Civil Procedure 
to reach this same result in cases under 42 
U.S.C. i 1983. Marek v. Chesny, No. 83-1437 
<U.S. June 27, 1985). This subsection would 
apply the Marek result to all fee·shifting 
statutes under \\!hich attorneys• fees a.re 
a.warded against the government. This 
would provide an incentive for governments 

••For example, ln some cases fee applications can 
be resolved Immediately following the district 
court ·s decision on the merits In order to permit a 
slmulta!leous appeal on the merits and of the fee 
award. This would prevent piecemeal appeals, and 
might be a.pproprla.te where no disagreement exist­
ed over the calculation of the avmrd or where the 
determination required complete familiarity 'llith 
the record. See White. supra. 455 U.S. at 454. In 
other cases. however, It might be preferable to 
defer a;ttorneys' fees Issues until all appeals have 
been completed and the plaintiff's entiUement to 
relief on·the merits ha.s been established with final· 
lty. This might be appropriate In cases where the 
determtnatlon of attorneys' fees is dl!flcult and 
likely to consume more time than the appeal on the 
merits. 

to make reasonable settlement offers, and 
encourage parties to give serious consider­
ation to such -Offers. As the Supreme Court 
noted in Marek, slip op. at 9, "Section 1988 
encourages plaintiffs to bring meritorious 
civil rights suits; Rule 68 simply encourages 
settlements. There is nothing incompatible 
in these two objectives.'' "' This bill would 
make that construction uniform for all fee­
shifting statutes to avoid the need for litiga­
tion over the construction of each such stat­
ute. 

SECTION 9-COlllPTROLLEB, GENERAL JIEPORr 

Section fl requires the Comptroller Gener­
al of the United States to submit an annual 
rePOrt to the President and the Congress on· 
the amount of attorney's fees and related 
expenses or costs awarded against the 
United States or against state and local gov­
ernments under federal fee-shifting statutes 
in Judicial and administrative proceedings. 
To assist the Comptroller General, courts 
and agencies should provide whatever infor· 
mation Is needed. In preparing this report, 
the Comptroller General should use the re­
ports prepared under the Equal Access to 
Jmtice Act by the Director of the Adminls· 
trative Office of the United States Courts 
and the Chairman of the Administrative 
Conference of the United States,·respect!ve­
ly, under 28 u.s.c. § 2412(d)(5) and 5 tJ.s.c. 
I 504<e>. 
SECTION 10-LIMITATION ON EMPLOYME!iT AND 
COMPENSATIOJI OF OUTSillE PRIVATE COUNSEL 

This section, a new provision In the bill, 
would impose upon the federal government 
the same fee cap--$75 per hour-that the 
bill would impose upon attorne;ys' fee 
a.wards to parties in litigation with the fed­
eral government, or with the states . 

Section 3106 of Title 5 of the United 
States Code currently requires that Execu­
tive departments must refer all litigation to 
the Department of Justice, unless otherwise 
authorized by law. The Department already 
has regulations governing the hiring of pri­
vate counsel in litigation under its author­
ity, and it has consistently limited the pay­
ment of private counsel to $75 per hour. But 
the Department's regulations now do not 
reach agencies with independent litigation 
authority. Where agencies are aut.hor:ized 
by law to employ attorneys to conduct liti­
gation, there presently a.re no statutory re· 
11trictions ttpon the hiring of outside counsel 
as opposed to staff attorneys, or upon the 
hourly rates that may be paid. As a result, 
many agencies presently expend taxpayer 
dollars on private attorneys at a cost well In 

"The contrary rule would provide little incentive 
for parties to settle cases early In the litigation. See 
Fioretti a.nd Convery. "Attorney's Fees Under Tt.e 
Civil Rights Act.-A Time for Change.'" 16 J. Mar. L. 
Rev. 261, 277-78 0983) (discussing earlier cases that 
had failed to apply the approach of Marek v. 
Chesnyl: , 

"Aside from the •prevailing part}"' Issue, the 
pre.sent applicatlon of t 1988 results in a lack of in­
centive for plaintiff's att.omeys to enter Into pre­
trial ·settlements. The more hours the attorney 
spends on the case. the higher hi& potential iee 
av.•ard. The motivation then ls not to settle, but to 
proceed to trial, where the hourly rates are even 
higher. 

"Nor I& such a reslllt In the plaintiff's best Inter· 
ests. The purpose of the Civil Rights Act a.s a whole 
ls to protect those who have suffered a. consLiLU· 
tional tort. It nr..turnlly follows that If an early set· 
tlement is possible, the plaintiff. the protected 
party under the Act, should be compensated swift­
ly. However. a plaintiff's attorney, v:ho during the 
early phase of the litigation ha.<! spent relatively 
few hours In preparation, may lack Incentive to 
settle until compensable hours have reached a slg· 
niflcant level. Thus, the overriding goal or the Civil 
Rights Act ls thwarted and litigation Is encouraged. 
The already crowded courts are further congested. 
ao that the taxpayer suffers as well." 
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excess of the cost of staff attorneys. Other eral may act to coordinate the use and avail- Act is needed to provide standards 
agencies, though, including those with large ability of the expertise of the some 17,000 procedures for 11-warding attorney f 
litigation caseloads such as the Securities attorneys presently employed by the federal in proceedings · against the Uni 
and Exchange Commission and the Federal ·government, in order to promote their more States as well as State. and local go 
Trade Commission, rely entirely upon staff efficient use and to reduce the need for 
counsel and do not use outside private coun- hiring more expensive outside counsel. The ernments in cases where Federal s 
sel. bill specifically precludes judicial review of utes allow such awards. . 

As part of the overall reform effort of the the regulations adopted by the Attorney This bill differ$ in several imPortant 
Legal Fees Equity Act. the bill would make General under this subsection and the de- respects from S. 2802, the version . ot 
all agencies accountable to the Attorney terminations and actions he takes pursuant this legislation which I sponsored Jn 
General with respect to the hiring of out- to those regulations, because judicial review the 98th Congress. As a result of hear~ 
side counsel. This amendment would pro- of the Attorney General's supervison of llti- ings held on S. 2802, this bill speeifl~ 
·vide that, notwithstanding any other prov!- gation Involving the United States would be cally appli'es t·o the Independent Coun· •. · 
sion of law, no agency could retain private most Inappropriate. 
counsel at the expense of the taxpayers to SECTIOl'l ll-El'P'ECTIVE DATE sel statute, 28 U.S.C. 593, and expands' 
conduct litigation except in accordance with Section 11 applies the provisions of the the authority of the Attorney General 
regulations adopted by the Attorney Gener- bill to any award of attorneys' fees and re- to enforce limits on the .hiring of out;. 
al. The bill also sets a limit of $'15 on the lated expenses incurred subsequent to the side counsel by Federal agencies. This 
hourly rate of such attorneYS retained by enactment of the bill. Further, the provi· bill also differs from S. 2802 in that 
the government and paid from appropriateq sions of the bill apply to actions commenced the portions of S. 2802 which doubled 
funds. This provision corresponds to the $75 f · 
limit on the hourly rate on all fee-shifting prior to enactment. but only or attorneys' the attorney fee compensation ra 
statutes, $o that the taxpayers will pay pri- fees and related expenses incurred after the for the Crinllnal Justice Act have. al• 
vate agency counsel a rate no higher than . date. ready been enacted. · 
would be paid by those same taxpayers to a Mr. BATCH. Mr. President, in July It is noteworthy, however, that diS-: 
prevailing plaintiff In a fee-shifting case. 1981, the Constitution Subcommittee parities between the compensation -of 
<For attorneys directly employed by the fed- began a series of hearings to examine attorneys awarded fees in civil actions 
era! government, of course, the effective the degree to which recent Federal again.st the Government and the com• 
hourly rate would be far less than $75 per tat tes d t · · h b hour.> .. s u an cour opinions ave su • pensation of at.torneys awarded fees 

This section would amend 5 u.s.c. I 3106. jected States and municipalities to for representing indigent crimirial de­
The two existing sentences oI 13106 would growing liabilities for awards of attor- fendants. Although the attorneys 
be retained largely without change as sub- ney fees. Several leading State and working under the Criniinal Justice 
sections <a> and <el, respectively. The only local officials testified about the dele· Act protect some of our Nation's most 
change Is that the first sentence of present terious effects to these unanticipated vital constitutional rights in criminal : 
§ 3106, which refers to Executive depart· liabilities. One State attorney general, trials where life and liberty may be at· .. 
menu and mllltary departments, would be f in.stan t d th t 
expanded to Include a reference to all other or ce, no e a : stake, they still are compensated ·at 
agencies including independent agencies, · States have shown that they have paid levels far below attorneys who are· 
boards, and commissions, to make subsec- sometimes 10 times 88 much money to pay paid under fee-shifting statutes. The· 
tion ca> consistent with the reach of the lim- off these attorney fee awards than they had Legals Fees Equity Act continues to 
itatlons of subsection <b>. Of course, there to pay to satisfy plaintiffs. in it 

Ind d t I b _,_ d Heann· gs on s.· 584 and s.-585, Sub· try to remedy that equ y. are many epen en agenc es, oarw. an 
commissions that already have independent committee on the Constitution, 97th BACKGROUND 
litigation authority, and they would not be congress, 1st session 561 <1981). Since first ~stab)ished by the Su; 
affected by the change to subsection <al. · At the same tinle, officials in the preme Court in 1796, Arcambel v. Wt,-· 
They would, however, be affected by the Reagan administration undertook .a seman, 3 Dall. 306 {1796), the basic. 
limitations of subsection <b>. which would review of the need for some standards rule in America for the compensation .. : 
apply to the hiring of private counsel at tax- t h rt to 
payer expense by any agency, Independent to govern the award of attorney fees of counsel has been tha eac pa Y . ; 
or not. under numerous statutes which, under a judicial proceeding is expected · to . 

Subsection <b> states the general rule that broadly defined circumstances, shift bear the cost of his own litigation. The : 
no agency may retain private counsel at tax- the entire expense of litigation to the Supreme Court ruled in Alyeska Pipe·· 
payer expense to handle any litigation State, local, or Federal Government line Service Co. v. Wilderness Society, 
except as provided In regulations adopted by defendant. The legislation, which I.am 421 U.S. 240 <197!>, that Federal .. 
the Department of Justice, and that, in any sponsoring today, the Legal Fees courts lacked power to create .excep-; 
event, such private counsel may not be pa.id ti to this l b d' f ·t Equity Act, is the product of careful ons ru e Y awar mg ees o more than $'15 per hour from funds appro- f 
priated for agency litigation. This includes study to develop uniform standards attorneys who undertook to . en orce 
any funds appropriated to the agency for for setting fees at levels sufficient to certain inlportant rights. Alyeska 
litigation or legal services, and the perma- attract competent counsel without makes it clear, however, that Congress 
nent, Indefinite appropriation to the Judg- granting windfalls to lawyers. may create exceptions to the tradition· 
ment Fund under 31 u.s.c. § 1304. It Is not This careful study has shown that al American rule by statute. 
Intended to apply, however, to the compen- standards for determining eligibility Since 1974 Congress has enacted 
satlon of counsel on a contingency-fee basis, for, and the amount of, attorney fees . over 129 fee-shifting statutes. These 
rather than on an hourly basis, for the col- ·awarded against Goverrunent parties statutes authorize recovery of attor-. lection of debts owed to the federal govern-
ment. should that practice be authorized by have varied widely from court to court ney fees in cases against State and. 
congress. _ and State to State. This has often re- .local governments as well as the Fed· 

Subsection <c> authorizes the Attorney sulted in the award of excessive fees. eral Government. Most of these stat- · 
General to promulgate regulations lmple- For example, some courts have even utes simply grant the court discretion·· 
mentlng the provisions of this section a.s used "multipliers" to double or triple to award reasonable attorneys' fees to 
amended. The regulations could not raise an attorney's customary hourly rate the prevailing plaintiff in a suit' 
the overall limit of $75 per hour In subsec- · t t. Th t· 
tion <b><2> but, subject to that limit, they when computing the amount of a fee agams a govemmen . ese enac • 
may take Into account different types of liti- award. ments offer little or no guidance as to .. _ 
gation and the experience and skill of attar- These inconsistent and troublesome the linllts of judicial discretion, the 
neys. The subsection also contemplates a results are primarily· due to the ambi- standards for determining a reasona· · 
procedure for an agency, In exceptional cir· gulty of fee-shifting statutes which ble fee or the degree of success neces­
cumstances. to apply to the Attorney Gen- provide no uniform standards for the sary to satisfy the prevailing requlre­
eral for a certification of need to employ award of attorney fees to a litigant ment. Accordingly, the amount and 
outside private counsel, for a particular case who prevails to some degree in litiga- complexity of litigation to determine 
or a class of litigation, In circumstances that tion again.st a government. Judicial the amount of counsel fees under 
would not otherv.ise be permitted by the 
reg'Ulatlons. This will preserve a measuril of and administrative officers are simply these fee-shifting statutes has in· 
flexibility in the hiring of outside counsel in left without adequate guidelines in the · creased dramatically. In 1980 alone, 
response to unexpected demands. The regu- law to fashion uniform and fair the Supreme Court issued nine opin- '· 
latlons also provide that the Attorney Gen· awards. Thus, the Legal Fees Equity ions on the award of attorney fees .. 
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That same year, the Fifth Circuit de- cently completed an exhaustive report 
cided over 50 reported cases on counsel on the award of attorney fees under 
fees. . the fee-shifting statute most often em-

The Supreme Court reacted to this ployed against State and local govem­
veritable flood of litigation with the ments. This report gives a comprehen­
comment that "a request for attorneys sive overview of the problems created 
fees should not result In a second by the lack of adequate standards for 
major litigation." Hensley v. Ecker- the award of attorney fees. I would 
hart, 103 S.Ct. 1933, 1941 <1983). In urge each of my colleagues to read 
that same case, Justice Brennan this report. 
argued that litigation over attorney The overall purpose of this proposal 
fees "serves no productive purpose, is to prmide the courts and Federal 
vindicates no one's civil rights, and ex- agencies ·with greater guidance in im­
acerbates the myriad problems of pJementing Federal fee-shifting stat­
crowded appellate dockets." (Id. at utes. This bill would not deny fees to 
1950.) A hint of the Supreme Court's prevailing attorneys, but would set 
frustration with the absence of ade- standards and procedures to ensure 
quate legal standards governing the that such fees are "reasonable." An 
award of reasonable fees emerges later important element of the standards 
in Justice Brennan's concurrence: Ulti- proposed by this legislation is a cap of 
mately-the fee shifting statute's- . $75 per hour on attorney fees awarded 
straightforward command is replaced against the Government in civil Judi­
by a vast body of artificial, judgm.ade cial or administrative proceedings. 
doctrine, with its own arcane proce- This $75 per hour fee cap is the same 
dures, which, like Frankenstein's mon- rate established in the recently en­
ster, meanders its well intentioned way acted Equal Access to Justice Act, 28 
through the legal landscape leaving U.S.C. 2412(d) and 5 U.S.C. 504<b). 
waste and confusion-not to mention The bill would, therefore, allow courts 
circuit splits-in its wake. <Id. at 1951.) to compensate private attorneys at a 

Not only has. the absence of stand- level commensurate with, though still 
ards for the award of attorney fees higher than, that received by the Gov­
clogged the courts, it has also led to ernment attorneys they oppose. 
exorbitant fee awards. A recent re- In the absence of adequate statutory 
quest for fees in Massachusetts is an guidance, some courts have used bo­
example of this problem. A zoning law nuses and multipliers extensively. to 
was declared unconstitutional after a escalate awards. Multipliers were iilllti: 
lengthy series of appeals. The attor- fied as compensation for litigating a 
ney, who is also a full-time law profes- particular complex case; as a reward 
sor, requested $331,441 in fees at an ef- for high quality work by the attorney, 
fective hourly rate of $412.50 an hour or as an offset. for the riskiness or con­
for his services. The Washington Post tingency of the case. In the recent Su­
issued the following commentary on preme Court case of Blum v. Stetson, 
that case: - U.S. - <Mar. 21, 1984) <slip op. No. 

High·priced lawyers are Just charging 81-1374), found that these justifica­
much too much-to the point .of caries.- tions for multipliers "do not withstand 
ture-a.nd the folks expected to pay their examination." <Id. at 9.) The complex­
fees should put an end to the practice. Just ity of a case will be reflected in the 
because well-heeled private clients dole out number of hours expended in prepara­
huge sums doesn't mean that the public tion. The quality of an attorney's work 
should be equally generous. The "prevailing v.ill be reflected In the customary 
wage" approach that government uses when 
it is buying servic<'.s-which is the essence of hourly rate used to compute his 
Professor Tribe's claim-has a superficial award. Contingency is a.n element of 
appeal. But on closer inspection it reveals every case brought under these fee­
elements of a gigantic rip;off. • • .• Law- shifting statutes because they require 
yers-even civil rights lawyers-need at least a litigant to prevail in order to qualify 
as much wage restraint as others when it for an award. This "prevailing" re­
comes to billing the government. quirement was enacted by Congress to 

The Post. might also have asked how discourage frivolous or meritless suits. 
an hourl:1-• rate of $412.50 can be Justi- Granting a bonus for risky cases would 
fied alongside the limits of $20 per be at odds with Congress' intent to 
hour imposed on attorneys relying on award fees only for meritorious suits. 
the CriminPJ Justice Act. Thus, where bonuses are used to com-

In the absence of adequate computa- pensate attorneys who are handling 
tion standards, attorney fee awards complex or novel cases, the net result 
have also been subject to the criticism is to inflate compensation which has 
that the award is disproportionate to already been adequately provided. Bo­
the degree of success achieved in the nuses for contingency defeats a pri­
underlying case. For instance, in mary purpose of only compensating 
Skoda v. Fontani, 646 F.2d 1193 (7th litigants for meritorious suits. Consist­
Cir. 1981>, the plaintiff was awarded ent with the Stetson case, this blil 
$1 in damages, but the attorney fee would eliminate the use of multipliers 
award was awarded over $6,000. In and bonuses in an effort to avoid ab­
Rivera v. City of Riverside, 679 F.2d surdly high awards. 
795 <9th Cir. 1982), the plaintiff was The bill is intended to apply to all 
awarded $33,000 in damages, but the awards of attorney fees against the 
attorney fee award was nearly a quar· United States and any State or local 
ter of a million dollars. The National government. Its provisions apply to, 
Association of Attorneys General re-. and modify, all Federal fee-shifting 

statutes, but do not-supersede more re­
strictive criteria contained In other 
statutes. This Includes awards made 
under the Equal Access to Justice Act, 
except certain specified provisions of 
that act. 

Federal fee-shifting statutes general­
ly contain language indicating that 
such awards are available only to "pre­
vailing parties." Ambiguities have de­
veloped concerning when a party has 
adequately prevailed so as to come 
within the statutes. For example, 
Nadeau v. Helgemoe, 581 F.2d 275 Ost 
Cir . .1978>, adopted a standard which 
held that if a party had succeeded "on 
any · significant _issue in litigation 
which achieves some of the benefit 
the parties sought in bringing suit, 
"while Taylor v. Sterrett, 640 F.2d 663 
<5th Cir. 1981). held that a party must 
have been "successful on the central 
issue as exhibited by the fact that he 
has acquired the primary relief 
sought." 

The Legal Fees Equity Act, which I 
am proposing, clarifies this standard 
by requiring that a party prevail on 
the merits in order to obtain an award 
of· fees. The bill's standard is neither 
as lenient as the "some benefit" test 
nor as strict as the "central issue" test. 
The relief sought must be "signifi­
cant," not merely of "some benefit." 
Moreover an award of attorney fees 
may not be obt~Jned prior to a final 
judgment. This latter requirement is 
not meant to be read so as to preclude 
interim awards where Congress has 
authorized them in the various fee­
shifting statutes. Neither is the re­
quirement of final disposition intend­
ed to preclude recovery of attorney 
fees where settlement is reached prior 
to judgment. Such settlements are 
generally desirable and so long as it 
can be shown that the party has pre­
vailed on the merits of the relief 
sought an award of attorneys' fees 
may still be obtained. 

Where a settlement offer is made by 
government officials and refused by 
the plaintiff who is unable thereafter 
to do any better at final judgment, 
this bill would deny the recovery of at­
torney fees for services performed sub­
sequent to the refused offer. Such a 
provision will encourage government 
officials to make responsible J>ettle­
ment offers and urge complainants to 
give those offers meaningful consider­
ation. Of course, where refusal is rea­
sonable under the Circumstances this 
provision would not apply. 

The bill also provides that the 
amount of any judgment awarded 
against the United States, or against a 
State or local government shall be re­
duced by the amount of the attorney 
fees, not to exceed 25 percent of the 
judgment. This provision ensures that 
prevailing parties will pay part of their 
legal expenses from any momitary 
award. This subsection of the bill 1s 
not applicable to specific sections of 
the Equal Access to Justice Act, to cer-
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tain tax cases or where it would result 
in undue hardship to the party. 

Due to the -protracted nature of 
some litigation, a claim may be ren­
dered moot by State or Federal legisla­
tion enacted prior to judicial resolu­
tion of the conflict. Under existing 
case law such a turn of events would 
not preclude a recovery of attorneys' 
fees where a court determined that 
the case was a catalyst for the legisla­
tive change. See. e.g., Maher v. Gagne, 
448 U.S. 122 <1980). This judicial doc­
trine, however, involves the courts in 
the rather difficult and unpredictable 
process of determining that a particu­
lar court action was the catalyst for a 
legislative enactment. As my col­
leagues understand, legislators rarely 
have the same things in mind when 
voting for a particular bill. A judicial 
inquiry into legislative motiv~ is diffi­
cult at best. The Legal Fees Equity 
Act provides a standard for determin­
ing when a case provides such a cata­
lyst by requiring that the litigation be 
a "material factor" in the legislative 
change. This provision would permit 
legislators and other State officials to 
proceed with policy changes without 
fear of incurring costly litigation ex­
penses because some pending suit pe­
ripherally relates to their actions. 

Finally, the bill contains several 
other provisions for timely application 
and uniform procedures to be followed 
in seeking. recovery of attorney fees. 
The provisions of this bill. would apply 
to all cases commenced subsequent to 
enactment as well as to those com­
menced prior to enactment respecting 
that amount of the attorney fees and 
expenses incurred following the date 
of enactment. 

Mr. President; the sparsity of guid­
ance given by t.he terse language of 
the myriad fee-shifting statutes is per­
haps itself sufficient evidence· that 
some clear standards are necessary to 
govern the award of attorney fees; 
Moreover the need to provide greater 
balance between the attorney fees 
policies applicable to lawyers repre­
senting indigent criminal defendants 
and those applicable to lawyers· who 
sue governments civilly argues for the 
Legal Fees Equity Act. 

Along with a copy of the Legal Fees 
Equity Act, I ask that the report of 
the National Association of Attorneys 
General. and the Washington Post edi­
torial from December 16, 1983 be in­
cluded in the RECORD following my re­
marks. 

There being no objection, the mate­
rial was ordered to be printed in the 
RECORD, as follows: 

[Report to Congress-From the National 
Association of Attorne~s General] 

CIVIL RIGHTS ATTORNEY'S FEES AWARDS ACT 
OF 1976 

FOREWORD 

•.. [Olne of the least socially productive 
types or litigation Imaginable [is] appeals 
from awards of attorney's fees .•. 

Ultimately, § 1988's straightforward com­
mand is replaced by a vast body of artificial, 
Judge-made doctrine, with its own arcane 

procedures, which like a Frankenstein's 
monster meanders its .well-intentioned way 
through the legal landscape leaving ·waste 
and confusion (not to mention circuit-splits> 
In Its wake. 

Hensley v. Eckerhart, 103 S. Ct. 1933, 1944, 
1951 0983) <Brennan, Marshall, Blackmun. 
and Stevens, JJ .. concurring in part and dis­
senting In part). 

The only truly consistent thread that runs 
through federal court decisions on attor­
ney's fees is their lack of consistency. 

Ulnordinately high fee awards In some 
cases, and the absence of a coherent ration­
ale for Justifiably large awards in other 
cases, have Jent support to the sentiments 
of the Italian proverb that "a lawsuit is a 
fruit tree planted In a lawyer's garden." 

Berger, Court Awarded Attorney's Fees: 
What is "Reasonable"?, 126 Pa. L, Rev. 281, 
292 (1977). 

ommends how that problem could be alle 
ated by legislative reform <Finding and R 
ommendation No. 9>. 

The various recommendations contain 
in this report are not Intended to discourage 
or inhibit victims of civil rights violations 
from redressing their grievances througtt 
litigation. Rather, the intent of these rec'­
ommendatlons is to turn the focus of civil· 
rights litigation away from fee disputes and 
return It to the aggrieved parties whose, 
rights the Act was Intended to vindicate. 
This report does not take issue with the 
Congressional determination that a public , 
entity that violates a person's civil right.S: 
should be burdened with having to· pay at~, 
torney's fees necessary to prove such a vio" 
lation. However. the process for awarding 
fees. the amounts of fees. awarded, and the. 
underlying claims must be viewed In light of 
the purposes of the original Act. As indicat' · 
ed by the findings contained in this report;. 
the Act is operating contrary to its originaf 
purposes. Legislative action. along the Jinei 
recommended in this report. is urgently' 
needed. · 

As the foregoing comments suggest, courts 
and commentators alike have become criti­
cal of attorney's fees litigation. Since pas­
sage of the Civil Rights Attorney's Fees 
Awards Act of 1976, one constant voice ex­
pressing concern has been. that of the Na· 
tional Association of Attorneys General, 
which has continuously monitored the im- · RESOLUTION' 
plementation and effect of the Act. On the In plenary session on June 25, 1983. the 
basis of Its collective experience, the Asso· Association adopted the following resolu:' 
clatlori has become increasingly concerned tion: . . .•.. 
that the Act, as interpreted and applied by Whereas, litigation under the Civil Rights . 
the courts, is operating contrary to its orlgi- Attorney's Fees Awards Act of 1976. 42· · 
nal purpose. Rather than simply facilitating u.s.c. § 1988. is expanding at an alarming 
access to the courts for disadvantaged vie- rate with further expansion In the future a 
tims of civil rights violations, a purpose that near certainty; and 
the Association wholeheartedly endorses, Whereas, lack of meaningful standards to 
the Act has had the unintended effects of 
encouraging frivolous noncivil rights claims, determine what is a "reasonable" attorney's " 
deterring settlement of meritorious clairrui, fee in any given case consistently results In . 
awarding fees to plaintiffs who do pot actu- exorbitant court-ordered fee awards paid 
ally prevail, conferring unreasonable "wind- from public treasuries of state and local gov­
fall" fees en plaintiffs' counsel, draining ernments and creates additional problems 
public treasuries, and fostering an ava· for public defendants; and 
lanche of litigation on attorney's fees that Whereas,. cases decided under the Fees 
threatens to bury the underlying civil rights Act frequently involve the characterization 
claims that the Act was intended to vindl· of parties' as "prevailing" for purposes or . 
cate. collaterial attorney's fees requests when, in· 

In this report, the Association outlines fact. they have not prevailed In any mean­
and documents these adverse and unlntend· lngful sense on the merits of their claim: 
ed applications of the Act and recommends and 
the enactment of statutory standards that Whereas, the reported Fees Act opinions 
would restore the Act to its original pur· so narrowly circumscribe the ability of 
pose, provide needed guidance to the courts lower courts to determine when special cir-: 
and the bar, and mitigate the possibility of cwnstances exist that Justify outright· 
abuse. In particular, the Association recom- denial of requested fees that the discretion 
mends that the Act be amended to apply expressly contemplated by the Fees Act 
solely to true civil rights cases; to define Itself can rarely be exercised at all; and 
"prevailing party" in a realistic manner; to Whereas. a special subcommittee chaired 
restore and guide judicial discretion to by Attorney General Kenneth Eikenberry . 
award or deny fees; to provide workable has studied abuses under 42 U.S.C. § 1988 
standards for computing a "reasonable" fee;· and has compiled Its findings into Cthisl 
to Impose a ceiling on the hourly rates at Report; · 
which attorneys may be compensated; to Now, there/ore, be it resolved, that the Na­
prohlbit the award of "bonuses" In excess of tlonal Association of Attorneys General: 
reasonable compensation for time reason-
ably spent by prevailing counsel; and to pro- 1. Ur!l'es t~e. Congress to adopt legislation:. 
vide additional Incentives for settlement. that will eliminate these and other related. 

This report begins with an outline of the . problems that have . resulted from abuses 
Association's findings and recommenda- under 42 U.S.C. § 1988; . · 
tlons, which is followed by a discussion and 2. Commends Attorney General Eiken­
analysis of the basis for each finding and berry and members of the Subcommittee for , 
recommendation. After documenting the the diligent work on this matter and adopts , 
magnitude of the problem created by the the Report as part of the Association's 
lack of coherent and workable standards policy position; and 
<Finding· and Recommendation No. ll, the 3. Authorizes its General Counsel to trans· 
report makes specific findings and recom- mlt these views to the appropriate members 
mendatlons concerning the scope of the Act of the Administration and Congress. 
<Finding and Recommendation No. 21, the 
standard for determining a party's ellgibil· 
lty for fees <Findings and Recommendations 
Nos. 3, 4, and 5J, and the standard for calcu­

INTRODUCTION 

A. Purpose of the Civil Rights Attorney's 
Fees Award Act 

lating a "reasonable" attorney's fee <Find- The Civil Rights Attorney's Fees Awards: . 
ings and Recommendations Nos. 6, 7, and 8). Act of 1976 was passed In direct response to'' 
Finally, the report discusses the adverse 
Impact of the Act on the process of dispute 
resolution both In and out of court, and rec- Footnotes at end or article. 
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the Supreme Court's decision in Alyeska 
Pipeline Service Co. v. Wilderness Society, 
4.21 U.S. 240 Cl9'75), which held that federal 
courts do not have the power to award at­
torney's fees to a prevailing party without 
express statutory authorization.' Prior: to 
Alyeska, federal courts had been awarding 
Ettorney's fees to the pre\•ailing party in 
ri \'il rights cases on the theory that, in 
bringing ·such cases, plaintiffs serve in the 
capacity of "private attorneys general," 
seeking to vindicate constitutional rights, 
not for themselves alone, but also for the 
benefit of others similarly situated. By hold­
ing that the federal courts lack authority to 
award fees under such circumstances, 
Alyeska "created anomalous gaps in our civil 
ri:;hts Jaws," which the Act was intended to 
fill. 2 

The Act was thus intended to remove fi­
nancial barriers that would othf"rwise pre­
vent access to the courts by disadvantaged 
plaintiffs acting in the role of private attor­
neys general, by affording successful civil 
rights plaintiffs ''the opportunity to recover 
what it costs them to vindicate these right.ii 
in court." • Such a measure was viewed as 
desirable in order to enforce "major civil 
rights laws,"• protecting the most "basic" 
and "fundamental" civil rights ... 

As a "narrowly drawn" response to 
A lye.ska,• the Act was not intended as a 
wholesale abrogation of the "American 
Rule" that each party must bear its own liti­
gation costs. Rather, it was viewed by its 
proponents a.s "only a first step and a rather 
limited and cautious one." 7 The proponents 
of the Act repeatedly emph~b..ed its limited 
parpose by reiterating that the Act was not 
intended to "aid C 1 lawyers," • encourage 
mcritless litigation, 9 01· provide "windfalls" 
!o prevailing counsel.10 Rather, Congress 
stressed the Act's relatively moderate ap­
proach of authorl~ng courts, in their discre­
tion, to award a "reasonable" atton1ey's fee 
to prevailing parties in certain civil rlghtS 
cases, in contrast to that of more liberal 
statutes providing for mandatory fee awards 
or awards to nonprevailing parties.' • 

R Good intentions gone away: A need for 
legislative action 

As will be shown In this report, the good 
intentions of Congress outlined above have 
not been realized. Rather than simply facili­
tate the vindication of meritorious .civil 
rights claims, as Congress intended, the Act 
has operated to foster a flood of litigation 
on the entitlement to and amount of attor­
ne:»'s fees. Rarely has a federal statute had 
the Immediate and explosive impact on liti­
gation involving state officials as has this 
Act. Particularly after Maine v. Thiboutot, 
488 U.S. 1 <1980),12 It has become routine 
for all governmental litigation-from the 
most complex class actions for institutional 
reform to the most commonplace com­
plaints for state judicial review of adminls­
tra.tive decisiol)S-to include requests for at­
torney's fees under the Act. Not surprising­
ly, the soaring number of attorney's fees 
claims Is reflected in the burgeoning 
amount of litigation engendered by the Act 
itself. 

These developments are both undesirable 
H•d unnecessary. One can hardly conceive 
of a less socially valuable use of resources 
than fees litigation.•• State and federal tax­
payers are now routinely subjected to the 
i;pectacle of publicly-funded counsel making 
claims for fees to be paid by publicly.funded 
a.gencies, defended by publicly-funded attor­
neys general, and decided by publ!cly­
funded courts. While no single participant 
In these exercises Is exclusively responsible, 
it Is the Association's firm belief that the 
lack of statutory standards governing the 
application for and adjudication of fee 

awards has unnecessarily encouraged unrea­
sonably high requests. stymied settlement 
efforts, forced these matters into litigation, 
and permitted inconsistent, excessive, and 
ever-escalating fee awards. This chain of 
events has caused an outcry by the bench, 
the bar, and the tax-paying public for legis· 
lative reform. 

The Association therefore urges the Con­
gress to enact clear standards of eligibility 
for and computation of fee awards under 
the Act, In accordance with the recommen­
dations contained in this report. Provision 
for such standards would render the appli­
cation of the Act more consistent and, 
hence, more reasonable, to the mutual bene­
fit of civil rights plaintiffs, state taxpayers, 
and the Judiciary. Greater certainty would 
promote settlement, reduce fee litigation, 
and thereby permit counsel and the courts 
to devote more attention to substantive 
matters. 

The Association wishes to emphasize that 
it endorses the salutary purpose of the Act 
and ls committed to the Act's concept of 
reasonable fees to prevailing parties in civil 
rights cases. The recommendations con­
tained in.this report are intended to further 
the Act's original purpose while eliminating 
its unintended and undesirable side-effects. 

challenged Jaws, administrative regulatlons. 
or official positions in any way that favors 
the plaintiffs; 

D. making it Jess desirable for public de­
fendant.~ to litigate those close issues that 
should be litigated; and 

E. making it difficult for plaintiffs and de­
fendants to settle claims for attorney's fees. 

RECOMMENDATIONS OF TIIE ASSOCIATION 

Recommendation. No. 1: The Congress 
should amend the Act, as specified In the 
further recommendations enumerated here­
under, to provide clear and precise stand­
ards governing eligibility for and computa· 
tlon of attorney's fees awards under the Act. 

Recommenqation No. 2: The Congress 
should amend the Fees Act to apply only to 
civil actions to redress the deprivation, 
under color of any state law, statute, ordi­
nance, regulation, custom or usage, of any 
right secured by a provision of the Constitu­
tion of the United States or an Ac.-t of Con­
gress providing for Individual civil rights of 
citizens or of all persons within the Jurisdic­
tion of the United States. 

Recommendation No. · 3: The Congress 
should amend the Fees Act to require that, 
in order to be eligible for a fee award, a 
party must clearly and substantially prevail 

nNDINGS OF THE ASSOCIATION on' the merits of each Issue or claim as to 
Finding No. 1: Litigation under tbe Fees which fees are being s0ught. 

Act Is expanding at an alarming rate witb :Recommendation No. 4: The Congress 
further expansion in the future a near cer- should amend the Fees Act to require that 
tainty. courts apportion the amount of fee awards 

Finding No. 2: The Act, as interpreted and to the degree of success a.ctually attained by 
applied by the courts, makes attorney's fees the prevailing party. 
available not only in civil rights casP.s but in Recommendation No. 5: The Congress 
virtually all cases against state and local should amend the Fees Act to provide ex­
governments or officials. pressly that a court may deny fees where, in 

Finding No. 3: Cases decided under the the court's view, denial is appropriate, fn­
Fees Act frequently lllvolve the character- eluding, but .not limited to, cases in wbich 
lzation of parties as "prevailing" for pur- the court determines: 
poses of attorney's fees awards when, in 
fa.ct, they have not prevailed, in any mean- . A. that the defendant's position was sub­
ingful sense, on the merits of their claims. stantially justified or advanced in good 

Finding No. 4: In cases where the reques~- faith; or 
ing party has, In fact, prevailed t-0 some B. that an award of fees would not further 
extent; attorney's fees awards under the Act the substantive P'1rposes of the Act. 
are frequently disproportionate to .the Recommendation No.· 6: The Congress 
degree of success actually achieved. · should amend the Fees Act to prov:lde that 

Finding No. 5: The Fees Act, as interpret- the prevailing party shall not be awarded 
ed and applied by the courts, makes the fees in excess of $75 per hour. 
award of fees to a prevailing party virtually Recommendation No. 7: The Congress 
mandatory, thereby eliminating the "discre- should amend the Fees Act to prohibit the 
tion" expressly granted to the courts by the award of bonuses or multipliers in excess of 
Act. compensation at a reasonable hourly rate 

Finding No. 6: Lack of meaningful stand- for the number of hours reasonably spent 
ards for determining what constitutes a by prevailing counsel. · 
"reasonable" attorney's fee in anY given Recommendation No. 8: The Congress 
case results in inconsistent and often exces- should amend the Fees Act to provide that, 
slve fee awards arid makes it difficult to where the prevailing party is represented by 
settle claims for attorney's fees. a publicly-funded legal services organiza-

Finding No. 7: Courts routinely make t!on, courts should compute a reasonable 
"bonus" awards or apply "multipliers" to hourly rite for such counsel based on the 
the hourly rates set for prevailing counsel, actual costs of the litigation to the organiza­
resulting In grossly Inflated awards consti- tlon, including the proportion of the att-0r­
tuting a "windfall" to prevailing counsel. ney's annual salary and of the ofganiza-

Finding No. 8: In applying the Fees Act to tic.n's annual overhead attributable to the 
prevailing parties represented by publicly- number of hours reasonably spent on the 
funded salaried attorneys, courts normally case. 
award fees based on hourly rates charged by • Recommendation No. 9: The congress 
private counsel, resulting in windfalls that should amend the Fees Act to provide that 
substantially exceed the actual cost of the the court shall deny attorney's fees to a pre-
lit!gation. ' · 

Finding No. 9: The Fees· Act affects the vail!ng party, where It determines: 
process of legal dispute resolution In a way A. that the lawsuit was brought principal­
that is unfair to public defendants and that ly for the purpose of obtaining attomey's 
further burdens the courts by: . fees; or 

A. making it more desirable for plaintiffs B. that the prevailing party rejected an 
to commence litigation, rather than settle offer of Judgment made pursuant to Rule 68 
disputes informally; of the Federal Rules of Civil Procedure. or a 

B. making It more advantageous for plain- cognate state rule of procedure, that was 
tiffs to continue lltlgatlon rather than settle more favorable than the relief ultimately 
where any meritorious claim Is presented; granted by the court, in which case no fees 

c. making it less desirable, once litigation shall be awarded for the services rendered 
Is underway, for public defendants to alter after the date of the offer. 
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DISCUSSION OF FINDINGS AND 

RECOMMENDATIONS 

Finding No. 1: Litigation under the Fees 
Act ls expanding at an alarming rate ·with 
further expansion in the future a near cer­
tainly. 

Since the Inception of the Act in 1976, lJti­
gation on eligibility for and computation of 
attorney's ·fees has mushroomed. The 
number of .reported aises involving attor­
ney's fees is tremendous. West's annotations 
to 42 U.S.C. § 1988 now fill 179 closely print­
ed pages,,. A computer search for cases aris­
ing under § 1988 revealed a1most 3,000 fed· 
eral and state decisions as of December 
1983. The advance sheets routinely report 
numerous attorney's fees cases each week; 
and the Supreme Court decides fee cases 
every term, while declining to re\'iew many 
more. Indeed, In just one month in 1980, the 
Court rendered six major attorney's fees de~ 
clslons.•• 

This explosion of fee litigation has engen· 
dered numerous law review a.rticles,16 and 
several treatises on the subject," as well as 
a bi-monthly newsletter designed to keep at­
torneys apprised of current developments in 
the area of attorney's fees.a As noted by 
Lloyd Cutler, 19 in his Foreword to a recent 
three-volume treatise on court-awarded at­
torney's fees, this Act and other similar fee· 
shifting statutes "have created a new field 
of law that has grown so fast and become so 
complex that it has baffled the efforts of 
courts -and lawyers to comprehend and 
apply it." 

The vast amount of litigation on attor· 
ney•s fees has led the courts to complain 
that "the fee proceedings have become the 
main event rather tha.n the side show" such 
that "the Cattotney•s fees] tail is wagging 
the Cclvil rights] dogs." so The Supreme 
Court has added Its voice to this mournful 
chorus, recently stating that "a request for 
attorney's fees should not result in a second 
major litigation." u Other c:Oncurring and 
dissenting Justices in the same case charac­
terized fee litigation as "one of the least so­
cially productive types of litigation lmaglna. 
ble" a.nd bemoaned the fact that "Csluch ap. 
peals {from fee awards], which greatly in· 
crease the costs to plaintiffs of vindicating 
their rights, frustrate the purpa.ses of 
§ 1988." •• Those Justices went on to state 
that: 

Congress enacted 11988 •.• not to spawn 
litigation, however interesting, over [attor­
ney's feesl. . . • In systemic terms, attor- · 
ney's fees appeals take up law-yers' and 
Judges' time that could more vrofitably be 
devoted to other cases, including the sub­
stantive civil rights claims that § 1988 W!l.5 
meant to facllitate. 

Ultimately, § 1988's straightforward com­
m.md is replaced by a vast body of artificial, 
judge-made doctrine, with Its own arcane 
procedures. which like a Frankenstein's 
monster meanders its well-intentioned way 
through the legal landscape leaving waste 
and confusion <not tO mention circuit-splits> 
In its w&l!:e. • • 

As the above quotation indicates, the 
flood of litigation under § 1968 has done 
little to resolve the many questions arising 
from its implementation. Very few hard and 
fast rules have developed, and conflicts exist 
not only among circuits but often among 
the district courts or panels of a single cir­
cuit.>< As a result of this continuing confu· 
sion, litigation In this area will undoubtedly 
continue to expand. For example, as indicat­
ed by the numerous lower-court majority 
and dissenting opinions citing or "explain­
ing" H emlc:v v. EckerlUlrt, •• the Supreme 
Court's latest "pronouncement" on 11988, 
that case, like many of lts predecessors, has 
apparently raised as many questions as It 
has answered. 

App:i.rently, the confusion over the proper 
interpretation and application of§ 1988 can 
be resolved only by the Congress. As noted 
by one commentator, 

Because Hee-shifting] ls contrary to two 
hundred yea.rs of experience in American 
federal courts, the cases have been difficult 
for lawyers and judges alike. Understanding 
bas not been materially helped by Congress 
which has frequently passed attorney fee 
provisions with •.. only minima.I or incon­
sistent direction how the measures are to be 
interpreted and applied. 

Derfner & Wolf, supra at ix. Only by set­
ting clear statutory standards for the appli­
cation of the Act can the rising tide of need· 
less litigation be stemmed. 

Recommendation No. 1: The Congress 
should amend the Act, as specified in the 
further recommendations enumerated here­
under, to provide clear and precise st.and­
e.rds governing eligibility for and computa· 
tion of attorney's fees awards under the Act. 

Finding No. 2: The Act, as interpreted and 
applied by the courts, makes attorney's fees 
available not only in civil rights cases but in 
virtually all eases against .state and local 
governments or officials. 

The proponents of § 1988 touted the Act, 
as its name implies, as a measure designed 
to vrotect "basic" and "fundamental" civil 
rights by encoureging vrivate enforcement 
of our "major civil rights laws," including 
i 1983.28 Although there is strong evidence 
that Congress viewed § 1988 as a civil rights 
measure.27 the Supreme Court subsequently 
held in Maine n. Thiboutot that fees are 
available not only in civil rights cases but in 
any action under 11983, which the Court 
construed to include eases ari!!ing under an11 
federal statute or constitutional provision."' 
In response to the state's argument that 
such a construction is contrary to legislative 
intent, the Court suggested that "Ctlhat ar­
gument· •.• can best be addressed to Con· 
gre.ss, which. it is imPortant to note, bas re­
mained quiet in the face of our many pro­
nouncements on the scope of § 1983." n In 
his diSsentlng c>pi.nion in Maine v. Thibou­
tot, Justice Powell predicted that the 
Court's decision would "dramatically 
expand the liability of state and local offi­
cl.als and ma:r virtually ellmmate the 'Amer­
ican Rule' in suits against those officials." 
In Justice Powell's prescient view. the 

£Plractica.I effect . [of the majority opin· 
ionJ means that state and local govern­
ments, officers and employees now face 11-
abillty whenever a person believes that he 
has been injured by the administration of 
any federal-state cooperative program, 
whether or not that program is related to 
equal or civil rights. 

. . . [I]ngenious pleaders may find ways to 
recover attorney's fees in almost any suit 
against a state defendant.'o 

Even at that time, Justice Powell observed 
that "Ctlhere is some evidence that § 1983 
clainlS already are be.Ing appended tQ com­
plaints .solely for the purpose of obtaining 
fees in actions where 'civil rights' of any 
kind are at best an afterthought." u 

regulation in question violated the Eq 
Protection Clause of the United States C 
stitution <by discriminating between 
who have broken-down washing mac 
and those who have nonel, a. claim 
the court viewed as "subst!!.ntial," the a 
was one to enforce the' provisions of § 
thereby Invoking the fee-shifting provi 
of§ 1988.'2 

The Stratos case illustrates another· 
ed problem that has e.r!sen under § 1988; 
Relying on statements in the legislative his: 
tory of the Act that, in cases containing 
both .§ 1983 and non·§ 1983 claims, if the 
§ l983 claim meets the "substantiality" t.est 
articulated in Hagans v. Lavine, 415 U.S. 
528 <1974>, then attorney's fees may be al, 
lowed even though the court declines tO" 
enter judgment for the plaintiff on t.ba 
claim.•• courts have often awarded fees· 
where the § 1983 claim is weak, but not .. ob.~ 
viously frivolous," "absolutely devoid of 
merit," or "wholly insubstantial." M As 
noted by Justice Rehnquist in his dissenting. 
opinion in Hagans, the substantially test .ts 
met whenever the "plaintiff is able to plead 
his claim with a straight face."•• The effect 
of that test is therefore to stand the concept 
of federalism on its head by "federalizing'; 
nearly all claims against state or local offi· 
cia}s.H. . . _. 

The application of the substantiallty test 
to § 1988 means that vla.intiffs can recover 
fees under § 1988, even when they lose on' 
their federal elvil rights claims. For exam~ 
ple, in Sec'ls v. Quarterly County Court. 562 
F.2d 390 <6th Cir. 1977>. the district court 
had ruled in plaintiff's favor on state Jaw 
grounds but had ruled again.st him on his -
11983 clatm. Nevertheless, the Sixth Cirt:uit. 
held that plaintiff was entitled to fees, , 
under § 1988, since his claim under § 1983 · 
·was "substantial." 

Clearly, in enacting.§ 1988, Congress did : 
not intend to encourage litigants to pad · 
their meritorious state law complaints with·· 
weak or rneritless civil rights clainlS, 1n· 
order to obtain fees under l 1988. Yet, that 
is the net effect of the case law discussed 
above. Congress must therefore act to clarl- · 
fy its original intent that § 1986 be used to 
enforce our most basic and fundamental 
civil right.s. The Association is concerned . 
that the statute not be revised .so as to 
impair individwi.ls seeking full redress for 
violations of their civil or equal rights. How· 
ever, the Association believes that a restora­
tion of the scope of the Act to pre-Thiboutot · 
coverage is necessary. 

Unfortunately for state governments and 
their taxpayers, Justice Powell's prediction 
has now become a painful and expensive re­
ality. ·Fees are now routinely sought and 
awarded in even the most routine state · 
court reviews of"administrative agency decl· 
sions, having little or no bearing on civil or 
equal rights. For example, the Supreme Ju­
dicial Court of Massachusetts ruled that a 
plaintiff who succeeded In obtaining a rever· 
sa.l of an administrative decision. thereby 
obtaining $250 toward the purchase of a 
washing machine, u·as entiUed to attorney's 
fees under i 1988. The court reasoned that 
since the plaintiff's complaint contained a 
claim, not reached by the court, that the 

In so acting, Congress will be able to 
answer a. number of nagging questions con· · 
cerning the proper .scope of the statute: 
should it apply to cases brought by corpora­
tions or other business entities? Should it 
apply to all cases raising constitutional 
questions? One case that raises these ques­
tions '8.Ild has already sparked considerable 
public criticism is Grendel's Drn v. Larkin, 
No. '17-3418-T <D. Mass.). In that case. Har· 
vard Law School Professor Lawrence Tribe 
is seeking almost $350,000 in· attorney's fees 
and costs for his successful ef!orts to obt.ain 
a liquor license .for a restaurant in Harvard 
Sqµare. Although the Supreme Court's ·deci· 
sion on the merits of that case was based on 
the Due Process and Establishment Clauses 
of the United States Constitution, It is un-
likely that this liquor license matter is tlie 
type of case that Congress had In mind 
when it enacted § 1968 as a means of pro· 
tecting disadvantaged victims from viola· 
tions of their most basic human rights.31 

Recommendation No. 2: The Congress 
should amend the Fees Act to apply only to 
civU actions to redress the deprivation, 
under color of any state le.w. statute, ordi­
nance. regulation, custom or usage, of any · 
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right secured by a provision of the Constltu- of Public Welfare v. Institutionalized Juve- In many cases. large amounts of fees have 
lion of the United States or an Act of Con- niles, 442 U.S. 640 (1979)~ Nonetheless, the been awarded, despite the fact that the 
irress providing for individual civil rights of District Court awarded almost $90,000 In plaintiff received only nominal relief on the 
citizens or of all persons within the jurlsdic· fees, Including a 50 percent multiplier, based merits. For example, in Skoda v. Fontanf, 
lion of the United States. on Its view that various regulatory and stat- 646 F.2d 1193, 1194 <7th Cir. 1981), the court 

Finding No. 3: Cases decided under the utory changes during the period of litlga- held that plaintiffs, who won a jury verdict 
Fees Act frequently Involve the character- tion provided some of the plaintiffs with of only one dollar on their civil rights claim. 
i;;ation of parties as "prevailing" for pur· some of the benefits they sought. An appeal for · which they had claimed $200,000 In 
poses of attorney's fees awards when, In Is pending. damages, were ''prevailing parties," contrary 
fact, they have not prevailed, In any mean- Although the legislative history of § 1988 to the district court's conclusion. On 
ingful sense, on the merits of their claims. Indicates that ttie term "prevailing party" Is remand, the district court reluctantly 

Although the Act expressly provides that to be read broadly to Include cases that end awarded plaintiffs $6,086.12 In fees and 
only a "prevailing" party may be awarded · in a consent decree or out-of-court settle- cosL<;.o Similarly, In Milwe v. Ca.vuoto, 653 
fees. the application of this provision by the ment, "none of the cases cited iri the House F.2d 80, 83-84 (2d Cir. 1981), the court held 
t,,urt.s to cases where parties have not pre- or Senate Reports involves a fee award In that "the one dollar assessed against Cthe 
rnlled in any meaningful sense has effec· the context of such a remote and extra-Judi· defendant] on plaintiff's constit.utional 
lively eliminated the prevailing party re· clA.1 resolution of a lawsuit as legislative pre· cla!m would be sufficient to support an 
c;uiremcnt, contrary to the express language emption.".. Furthermore, even if such a award of fees under the Act." 
uf the statute and the underlying Congres- result had been Intended by the enact-Om of Another case in whtt:h the amount of fees 
sional intent. In numerous cases where judgment was rendered for the defenda.nt, § 1988, the problems in«olved In determin- awarded was grossly disproportionate to the 

ing whether and to what extent a particular degree of success on the merits in Rivera v. 
courts hi.ve nevertheless viewed the plain· ln,"•su.it a"t.ed h• a "catalyst" for leg'~lftt1"•·e Cit "R. . 79 F d 9 h Cir 9 2 ·u ·11n f f 0 " ~ - "' G y OJ iversvie, 6 .2 < t . 1 8 ), in 
u 

98
as
8 

fa prevai g party or purposes 0 change, make the applicat.ion of the "pre- which the Ninth Circuit found no abuse of 
§ 1 ee awards. For example, in NAACP v. vhi"Jina party" standard to co•es mooted by ct· t" l · I f V'tl · t M ·•· -• o I 6 F ~ ~... ""' tscre"1on n the distr ct court's award o 
... m.ing on eu.ic... enter, nc., 89 .2d leg1"sl~t1've nntion judle1·~11y un"•orkable. $243 3 3 7- in d 1 1161 <3 d c· 1982) t. d · d, 103 s Ct ~ ""' ~ " , 4 . o fees incurre n obtaining a r ir. • cer :enie · • Since. J~glslators act from n•ultifn~i·ous mo- j d 1499 (1983), the district court dismissed ~ ·- ~ ury ver ict of $33,350. An even more ex-

nlaintiffs' claims against the state and fed· tives, It ls difficult, If not Impossible, to de·· treme example of a court's failure to pro· 
era! defendants and, after trial. held that termine the impact. of a particular lawsuit portion a fee award to the degree of success 
plaintiffs had failed to prove discrimination on a legislative body as a whole.43 Moreover, obtained is the decision reached in Haygood 
by the Wilmington Medical Center and ac- as recognized by one court, even attempting v. Younger, No. S-75-73SLKK !E.D. Cal. 
cordlngly entered judgment for the defend· to make such a determination "might con· 1983), a case in which plaintiff alleged ille· 
ants and denied plaint.iffs' request for fees. stltute an Impermissible inquiry into Jegisla- gal confinement in a state prison. The com­
On appeal, the Third Circuit reversed the tlve motive."•• plaint named sixteen defendants and al· 
dcnial of fees, stating that "Ctlhe fact that a Cases resolved by settlement present slmi· leged nineteen separate causes of action. 
judgment was ultimately entered In favor of lar problems. For example, In Young v. After five· years of pre-trial proceedings, 
Lthe defendant] does not make the plain· Kenley, 641 F.2d 192 <4th Cir. 1981), the . eleven defendants were dismissed or granted 
1 iffs any less the prevailing party.u The Fourth Circuit reversed a denial of attor- summary judgment, and seventeen causes of 
court ruled that plaintiffs had "prevailed" ney's fees to a plaintiff who alleged discrim· action were dismissed. Three defendants 
since they had obtained "some of the bene· !nation in the denial of a position for which were gr1mted a directed verdict after the 
fits sought by the litigation," even though she had never even applied. Onc.e plaintiff plaintiff's case in chief. The jury returned a 
t.he actual "benefits" obtained, by mean5 of applied for the position, after being urged verdict of $i340 against one of the remaining 
an agreement between the state and federal to do so by the defendants and the district defendants and $1,450 against the other. 
defendants, had been vigorously but unsuc- court, she passed the required test and was The plaintiff then sought $75,968.75 In at­
cessfully opposed by 'the plaintiffs In the given the position in question, and the case torney's fees. Included was a demand for 
litigation.•• was settled on that basis. Over the strong $17,831.25 in "paralegal fees" for assistance 

Similarly, in Dayan v. Board of Regents, dissent of Justice Rehnquist, joined by Jus- claimed to have been provided by the plain· 
620 F.2d 107 C5th Cir. 1980), the Fifth Cir- t.ice O'Connor, the Supreme Court denied a tiff's Inmate advisor. The defeda.nts' request 
cuit affirmed the district court's ruiing for petition for a writ of certiorari on the pre- for discovery and for an evldentlary hearing 
l.he defendant on the merits, that the de· valling party Issue.•• In his dissent from the to contest the fee request were both denied 
fendant's "n:tional procedural policy vio- denial of certiorari, Justice Rehnquist sug· by the court. The ·court then awarded 
lates neither the First Amendment nor the gested that an award of fees in such circum- $45,383.17 in attorney's fees, including 
Fourteenth Amendment to the United stances "seems largely to disregard th[e) $9,900 in paralegal fees for the Inmate advi­
States Constitution," yet also affirmed an central purpose of § 1988 C-l • • • to 'en- sor. The award was apparently reduced 
award of fees to the plaintiffs on the grou."ld force' the civil rights laws or to • • • pro- from the amount originally requested only 
that they had obtained "substantial volun- mote[) their policies for the benefit of the because counsel's representation had been 
t.ary relief as a direct result of their law-· public at large," and Indicated that fees of poor quality and the hours claimed had 
suit."• 0 Another example of an award of should not be awarded "if the discernible been "padded." 
fees to a losing party appears in Ross v. benefit was conferred gratuitously by the The effect of such decisions ls to encour· 
Horn, 598 F.2d 1312 (3rd C!.r. 1979>. cert. defendant or was taken simply to avoid fur- age civil rights plaintiffs to pad their com­
drnied, 448 U.S. 906 <1980), In which the ap- ther litigation expenses."•• Nevertheless, on plaints with multiple, meritless claims, 
pellate court remanded the case for a rede· remand, the district court ultimately award· "secure In the knowledge that any tactic 
termination of plaintiffs' eligibility for fees ed fees in an amount exceeding $30,000. reasonably related to his cause will be com· 
while, at the same time, affirming the dis· Thus although Congress stressed that pensable.'' 49 Not only is the "penalty" ln­
trlct court's holding that the procedures § 1988, unlike other more liberal fee prov!- curred by the defendant In such cases dis· 
employed by the defendant in processing sions, was Intended to apply only where a proportionate to the jury Inflicted, but such 
suspected unemployment fraud cases a.de· party has "prevailed,"" that Intent has results also operate to the disadvantage of 
quately protected plaintiffs' statutory and been undercut by subsequent court dee!· plaintiffs <as opposed to their counsel). 
constitutional due process rights. slons construing the term "prevailing" so Plaintiff's counsel, who can expect to be 

In a number of cases, plaintiffs have been broadly as to include cases where the party compensated for time spend on all claims, If 
awarded fees where the benefits sought in awarded fees has actually lost the case on he prevails to. any ext.ent, has no incentive 
their complaint were obt.ained by legislative the merits or !ailed to succeed in any mean- to settle· a case .in the .ea.rly stages of litiga­
:i.ction before a final judicial decision could lngful sense. Congress must therefore reas- tioh, but rather is encouraged to litigate 
be rendered on the merits. For example, in sert its initial intent in a manner that will every claim to the maximum extent. Ag­
D('Micr t'. Gondles, 676 F.2d 92 <4th Cir. prevent such perversions of the sla.t.ute's grieved plaintiffs are thereby deprived of 
1982), plaintiffs who voluntarily dismissed seemingly straightforward preva.iling party the benefit of a.11 early settlement, and 
their claim after the state legislature en· requirement. courts. as .well, are subjected to congested 
in~t.ed a statute that achieved the object of Recommendation No. 3: The Congress dockets. •0 

\he suit were awarded fees, even thm!gh should amend the Fees Act to require that, The Supreme Court's recent decision in 
''ther complaints may have contributed to In order to be eligible for a fee award, a Hensley v. Eckerha.rt, 103 S. ct. 1933 (1983), 
~he change In policy.•• party must clearly and substantially prevail directing the lower court to reconsider the 

A striking example of the Inequities that on the merits of each Issue or claim as to a.mount of its fee award In light of the 
ca.n result is Institutionalized Juveniles v. which fees are being sought. extent of success achieved by the plaintiffs, 
.•;ecretary of Public Welfare, 568 F. Supp. Finding No. 4: In cases where the request- ls a step in the right direction, but it will 
:020 <E.D. Pa. 1983). There, defendants h11-d Ing party has, lri fact. prevailed to some not resolve all of the problems discussea 
prevailed in the United States Supreme extent, attorney'S fees awards under the Act above and may raise additional ones. For ex­
Court on whatthe District Court recognized are ·frequently - disproportionate to the a.rnple, It remruns to be seen how the lower 
were the central issues of the case. SecretaTJ1 degree of success actually achieved. courts will resolve the apparent contra.die· 
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tion between the Court's directive that. In 
cases where plaintiffs only partially suc­
ceed, the "results obtained" may warrant a 
downward adjustment in the amount of fees 
awarded,•• with its caveat that "[wJhere a 
plaintiff has obtained excellent results ... 
the fee award should not be reduced simply 
because the plaintiff failed to prevail on 
every· contention raised in the lawsuit." u 
Rather than "clarify the proper relation­
ship of the results obtained to ah award of 
attorney's fees," as the Hensley case pur­
ports to do,•• it will undoubtedly generate 
further litigation on what constitutes an 
"unrelated claim" or "excellent results." •• 
As stated by Justice Brennan In his concur­
ring and dissenting opinion In Hensley, 
"Regular appellate scrutiny of Issues like 
those in this case ••• generates a steady 
stream of opinions. ea.ch requiring yet an­
other to harmonize it with the one before or 
the one after."•• Indeed, in post.Hensley 
cases in the lower courts. Hensley is relied 
upon by fee applicants and opponents alike 
and is cited in both majority and dissenting 
opinions,"• indicating that additional legis­
lative guidance is needed on the propriety of 
apportioning the amount of fees awarded to 
the degree of success attained by the pre-
vailing party. · 

Recommendation No. 4: The Congress 
should amend the Fees Act to require that 
courts apportion the amount of fee a.wards 
to the degree of success actually attained by · 
the prevailing party. , 

Finding No. 5: The Fees Act, as interpret­
ed and applied by the courts, makes the 
award of fees to a prevailing party virtually 
mandatory, thereby eliminating the "discre­
tion" expressly granted to the courts by the 
Act, 

The proponents of the Fees Act empha­
sized the discretionary nature of the Act. 
which expressly provides that "the court. in 
its discretion, r.ia:g allow the prevailing 
party ... a reasonable attorney's fee" (em­
phasis added), and contrasted that Act with 
other statutes requiring that fees be award­
ed to a prevailing party."' However, the 
Senate Report suggested that, in exercising 
their discretion, couits should apply the 
standard articulated by the Supreme Court 
in Newman 'Q, Piggie Park Enterprises, Inc., 
390 U.S. 400, 402 <1968), i.e., that a prevail· 
Ing party "should ordinarily recover an at­
torney's fee unless ·special circumstances 
would render such an award unjust." 

That standard, which has become known 
as the Newman standard, "was Initially used 
by the courts to explain or justify the man· 
datory imposition of fees." H Application of 
such a standard is appropriate where the 
purpose of the fee provision ls "to encour­
age suit or to provide an incentive to liti­
gate," 0 not where the provision in Question 
was enacted "mainly for the purpose of pre­
venting the cost of litigation from deterring 
a suit." 60 Since the purpose of § 1988, as ar­
ticulated by its proponents, was not to en­
courage litigation, but rather "to insure the 
high cost of litigation does not bar the fed· 
era.I court to citizens who seek to enforce 
their rights under our civil rights laws;••• 
the rationale underlying the Newman 
standard is inapplicable to § 1988. 

Despite the incompatibility of the 
Newman standard with the overall purpose 
of the Act, and although Congress chose not 
to use the Newman language in § 1988,•• 
most courts, in reliance on the Senate 
ileport, interpret § 1988 in a manner con­
trary to it.s express language.•• 

The practical effect of the application of 
the {'lewman standard to § 1988 is to make 
the award of fees to a prevailing party man­
datory, since courts have rejected virtually 
c1•ery "special circumstance" prof erred. by 
defendants as a Justification for denying 

fees.•• Among the special circumstances ports Indicated that the appropriate stand­
that have been rejected by appellate courts a.rds for determining what constitutes area­
as rendering an av.'ard of fees unjust are de· sonable fee are those contained in Johnson 
fendants' good faith,'" defendants' reliance v. Georgia Highway E:z;press. 488 F.2d 'll4 
on previous court orders or government reg- <5th Cir. 1974l.8 ' Both the House and 
ulations. •• that defendants' refusal to Senate reports expressed confidence that · 
expend funds was based on lack of legisla· the application of those standards would : 
tive appropriation,•• that defendants were "result[) in fees which are adequat.e to at~. 
compelled by law to engage in the cha.I- tract competent counsel, but which do not 
lenged conduct,.. that plaintiff received produce v:indfalls to attomeys,"82 . 

only nominal damages,•• that the fee award That hope has not been realized, As early. 
would be paid by a public entity and would as 1977. one commentator noted that "Ctlhe. 
thereby impair that entity's ability to pro- only truly consistent thread that runs 
vide Jurther services,7° that plaintiffs were throughout federal court decisions on attor-i 
able to afford counsel," that plaintiffs re- ney·s fees ls their lack of consistcncy."8 • · 

fused to settle,n and that the suit did little The situation is no better today. Some 
or nothing to further civll rights.'• Even the courts, finding the Johnson criteria too sub­
fact that the plaint!!f committed perjury jective and imprecise, have applied different 
during trial has been rejected as a special approaches to computing a reasonable fee; 
ci.rcumstance Justifying a denial of fees.' 4 most notably the lodestar approach, first ar-

As a result, one judge has described the ticulated In Lindy Broth.en; Builders, Inc. v~ 
application of the special circumstances ex· American Radiator & Standard Sanitary 
ception by the courts as Corps., 487 F.2d 161 <3rd Cir. 1973) (Lindy 

CRJenderCingl Cthe exception] in effect a n, tn which a reasonable hourly rate Is mul· 
nullity. This interpretation Is reminiscent of tiplied by the number of hours reasonably · 
the passage wherein Macbeth remarked, spent to produce a lodestar figure, whlch 
"Life is but a walking shadow; . - . a tale may then be adjusted upward and down" ; 
told by ;LO Idiot, full .of sound and fury, sig- ward depending on additional factors not 
nifying nothing."'" applied in determining reasonable hours 

Moreover, where fees are awarded despite and rates."' Still other courts have adopted 
the fact that, for example, the defendant a hybrid approach, combining the lodestar 
acted in good faith, the plaintiff obtained method with the Johnson criteria.•• With 
only nominal damages, and the action did . different approaches being applied by dif· . 
nothing to further civil rights, "a question ferent circuits and even by various courts 
arises as to what goals of the Attorney's 1 1 · 
Fees Act, if any, are being .furthered.".'' In with n each circuit, part es litigating· cases • 

'under § 1988 are subject to different ap· 
such cases, "the onh• true victor may be the proaches and, hence, different results .. 
plaintiff's attomey," 7 Y f b 

Furthermore, given the prospect of a man· Courts disagree on what actors should e 
datory fee award if he prevails, plaintiff's applied, how they should be applied, ~d 
counsel has no Incentive to enter into a pre- . even what they mean. Opposite· holdings 
trial settlement. The more time he spends have been made on virtually every aspect of · 

fee computation.84 As a result, In cases de-· 
on the case, the higher his potential fee cided between 1974 and 1979, hourly rates · 
award. The moth•ation to proceed to trial is awarded to civil rights attorneys varied by · 
therefore enhanced, and the incentive to ass percent.•• · · •. 
settle, diminiShed. a As noted by one commentator, the adverse 

Therefore, in order to restore the judicial effects of this confusion a.re .several: 
discretion expressly intended by the Act; 
but virtually eliminated in its application. First, It inevitably results in unfairness to 
Congress should amend the Act to specify both attorneys and litigants. . • . · 
circumstances in which the courts' discre- A second consequence of the chaotic state 
tion may be exercised to deny fees. Such an of the law Is an excessive amount of litiga· 
amendment would not only further the tion concerning the proper fee amount. . 
original purpose of the Act, but would also · · '

88 

be consistent with. the standard applicable A third consequence of the existing state 
to fee awards against federal defendants of the law is the arbitrary and haphazard 
under the Equal Access to Justice Act, allocation of legal resources ..• 
which expressly provides that fees are not Finally, the high degree of subjectivity in~ 
to be awarded when the &o\•ernment has volved in most fee decisions is unhealthy for 
demonstrated a substantial justification for both the legal profession and for the con-. 
its position. a Since the purpose of . the duct of litigation ..• •• 
Equal Access to Justice Act. as set forth in Although, "[i]deally, • • . litigants will 
its legislative hlstory,•o is parallel to that of settle the amount of a fee," •0 this "ideal" 
the Fees Act. there is no reason why state cannot be realized where the parties have 
and loCll.l defendants should not share the no way of estimating how much a court 

·protection, enjoyed by federal defendants would award In a particular case. 
under the Equal Access to Justice Act, from Finally, the most siiniflcant adverse 
the imposition of unjust awards of attor- effect of the variowi methods presently em· 
ney's fees. ployed to calculate the amount of fee 

Recommendation No. 5: The Congress awards under the Act ls that the awards 
should amend the Fees Act to expressly pro· generated by the application of those meth­
vide that a court may deny fees where. in ods cannot be characterized as "reasonable," 
the court's view. denial is appropriate, in· in any conceivable sense of that term. The 
eluding, but not limi~ed to, cases in which state of New York, for example, is currently'.' 
the court determines: appealing two cases in which the combined 

A. that the defendant's position was sub- fee awards exceed $2 million. The cumula-· 
stantially Justified or advanced in good tive effect of such awards on public treasur-, 
faith; or ies is devastating. The state of Washfogton, 

B. that an award of fees would not furl.her for example, currently has pending against 
the substantive purposes of the Act. it over $8 million in attorney's fees claims. 

Finding No. 6; Lack of meaningful stand- The state of Florida paid nearly $2.6 million 
ards for determining what constitutes a in court-awarded attorney's fees during 1983 
.. reasonable" attorney's fee In any given alone, and fee awards in recent years In that.: 
case results in Inconsistent and often exces- state have equalled roughly 80 percent of 
sive fee awards and makes It difficult to all substantive civil rights judgments 
settle claims for attorney's fees. against the state. Although the numbers are 

At the time Congress enacted the Fees smaller, the state of Kansas has pa.id more 
Act,· the pertinent House and Senate Re- in attorney's fees awards during the ·past· 
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three years than it has for all other settle­
ments and judgments of any klnd during 
that same period. 

The escalating a.mount of fee awards has 
evoked harsh criticism from the Jud1ciary, 
the press, and the public, as well . as from 
many attorneys. In response .to a survey of 
attorneys and federal judges, conducted by 
the Federal Judicial Center, 111 of 164 re­
spondents agreed with the statement that 
.. attorneys in class action suits {including 
civil rights actions] often reap 'windfall 
profits.'" • 1 Judges also a.greed, at a ratio of 
n•.;arly three to one, that "fee a.buses a.re a 
>:<~rious problem." 92 Concluding that "ltlhe 
feeling that attorneys reap exorbitant fees 
appears to run deep," P.!"ofessor Arthur 
Miller noted that "current attempts to 
r;;form the fee awards standards may be a 
logical response to a problem widely 
thought to exist by the judiciary, and many 
i:.t t.orneys, as well as by the press and the 
P~Jblic/' 93 

Since the courts ha.ve thus been unable to 
arrive at consistent and workable standards 
for computing a "reasonable" fee under the 
Act. ·congress should a.mend the statute to 
l'liminate the chaos that is undermining its 
effect!ve implementation. One partial solu­
tion that would eliminate much of the con­
f nsion and, at the same time. avoid blata.n t­
ly excessive fees, would be for Congress to 
set a maximum hourly rate at which coun­
sel may be compensated, · as Congress was 
careful to do in the Equal Access to Justice 
A..,t, where the federal treasury was at 
risk.•• In order to a\·oid disparate treatment 
for state and · local trea.sur!es. Congress 
1'hould afford them the same protection. 
Ot.her specific amendments a.re recommend· 
ed later in this report. 

Rccommendaton No. 6: The Congress 
should amend the Fees Act to provide that 
the prevailing party shall not be awarded 
fees in excess of $75 per hour. 

Finding No. 7: Courts routinely make 
"bonus" awards or apply "multipliers" to 
the hourly rates set for prevailing counsel, 
resulting In grossly Inflated awards consti­
tuting a "windfall" to prevailing counsel. 

The awarding of "bonuses" over and 
above the "lodestar" amount (reasonable 
number of hours spent times reasonable 
hourly rate> has become commonplace 
under § 1988. •• This growing practice has 
netted spectacular . fee awards in many 
cases. far in excess of the reasonable value 
of the services rendered. For example, In 
Bolden v. Pennsylvania State Police, 491 F. 
Supp. 958 CE.D. Pa. 1980), an employment 
discrimination case, the court Increased the 
basic fee by 50 percent, converting an 
$88.450 award Into $132,675 <the total 
award. including $6,685 for law student serv­
kc,s and $12.612.50 for preparation and liti­
gation of the fee application, came to over 
$151,000). Although the court noted that 
Lhe legal issues in the case were not particu­
larly novel, it awarded the 50 percent bonus 
on account of the "excellent quality" of the 
legal work and the case's advancement of 
civil rights.•• Similar results were reached 
.n the New York case of Population Services 
International v. Ca.rev, 476 F. Supp. 4 
(S.D.N.Y. 1979), In which a bonus of $23,240 
was added to a base award of $46,760, be­
ei;,use the attorneys demonstrated a "high 
degree of skill and comprehensive re­
search." Presumably counsel's research 
would have already been reflected In the 
r;umber of hours billed, and the attorneys' 
skill would be reflected in their hourly 
r:.tes. making a further.bonus superfluous. 
In Vecchione v. Wohlgemuth, 481 F. Supp. 
776 <E.D. Pa. 1979). the court doubled the 
lodestar a.mount to account for delay In pay­
ment, the quality counsel's work, the case's 
furtherance of civil rights and defendants' 

bad faith. The resulting award exceeded by the fact that a difference between a 
$207,000.07 · bonus, of, e.g., 10 percent and one 25 percent 

The concept of such bonuses or multipli· can result in a difference of hundreds of 
ers is nowhere mentioned In the Act. The . thousands of dollars in a protracted case. 
legislative history. while citing a few cases The lack of consistency and predictability 
In which minimal bonuses or multipliers of bonus awards is directly conf4Jru'y to Con· 
were awarded,•• fails far short of evincing gress's purpsoe of ensuring uniformity" and 
clear Congressional support for the use of consisistency In fee awards.110 Furthermore. 
bonuses in computing fee awards. Rather, · b·1·t f 
the concept of bonus awards is entirely a Ju- as a pra.ct1cal matter, the unpredicta 1 1 y o 
dicia.l creation, conceived In contexts that bonus awards makes it difficult for the par­
a.re entirely lnapposite to the application of ties to settle fee claims, since the prospect 
§ 1988. of bonus awards makes it impossible to esti-

1 mate, with any degree of accura.ncy, the 
The concept or ginated in antitrust cases total amount of !ee.s a court would be likely 

resulting in the creation of s.n equitable 
fund out oI which both plaintiffs and their to award in a particular ca.se.111 Finally, the 
counsel recover.•• In awarding fees in such exorbitant fee awards that result from the 
cases, "the court exercises its equitable ju- use of bonuses certainly cannot be charac· 
risdiction o\•er the relationship between an terized as "reasonable" In amount.'" 
attorney and his amorphous client." 100 The An examlnatlo.n of the justifications of­
rationale for fee awards in such cases is one fered by courts in ·support of bonus awards 
of quantum meruit-"the members of the reveals that those Justifications are, in fact. 
[benefited] group should pay 'compensation fallacious and lncon8istent with the overall 
as was reasonable'. .. to the attorney repre- purposes of the Act. The primary justlfica· 
senting their Interests." 101 Under that tion used to support bonus awards is that a 
theory, bonus awards make sense and are bonus is necessary to account for the contin­
easily implemented, particularly where the gent nature of success. often termed the 
case has created a large monetary fund out "risk of loss" or the "contingency factor.'' 
of which the award will be paid. The roots of this concept can be found in 

By contrast, fee a.wards under § 1988 are the contingent fee agreements that often 
paid by the defendant tn addition to any obtain between tort plaintiffs and their at­
other judgment against him. Since the ·de· torneys. ·In those circumstances. a contin­
fendant Is not the one who benefited from gent fee arrangement has "an economic ra­
the action, the quantum merult theory tlonale: it compensates plaintiff's lawyer for 

·cannot be used to Justify inflation awards in his services as an entrepreneur who bears 
such cases. Nor can a bonus in such cases be the risks of litigation.""' By taking a 
characterized as part of the defendant's eq- number of· cases on a contingency basis, 
uita.ble "punishment" for legal wrongs plaintiff's counsel can use the large fees re­
aga.!nst the plaintiffs, sL-ice, under § 1988, covered in successful c9.5es to cover the 
unlike In the antitrust cases, fees must be losses he incurs in unsuccessful ones. Such 
paid in addition to the compensatory relief arrangements thus have the purpose and 
on the merits, rather than out of it.10

• effect of financing not only meritorious btit 
An additional significant difference be- also losing cases."' 

tween fee awards In antitrust cases and 
those In § 1983 actions is that, In the latter, However, such a purpose and i:ffect a.re 
the fee award must be paid by a state or entirely inconsistent with those of Congress 

In enacting § 1988. Congress intended the 
other public entity rather than by a private Act to encourage and provide compensation 
defendant. The state, unlike a private de· 
fendant, is a representative of the public In· only for meritorious cases,m certainly not 

for losing cases,"' nor even for cases that 
terest; and the taxpayers who ultimately have a reasonable chance or success but do 
bear the burden of such awards are not 
guilty of any wrongdoing. Extra caution is not ultimately succeed.'" In fact, Congress 

Intended the Act to deter meritless suits.' .. 
therefore warranted in assessing the As the Supreme Court said recently with re· 
amount -Of the award so as not to disrupt spect to another fee statute, "One might 
state and local governments or unduly · f h 1 gisl to 
reduce the amount of money available for well Imagine the surpr!Se 0 t e e a rs 

who voted for this section as an instrument 
other.public purposes. Since the rationales for deterring meritless suits upon learning 
underlying bonus awards have no applies.- that instead it could be employed to fund 
tlon In the context of § 1988, the adoption such suits." ... 
or this mechanism Into the calculation of 
fees under § 1988 is not warranted. As pointed out by one commentator, ig-

Moreover, bonus a.wards are entirely In- noring the contingency factor is more con­
consistent with the purposes of § 1988. First sistent with Congressional Intent: "Putting 
of all, bonuses are, by definition, "11;r:lndfalls" the lawyer to the risk in close cases helps 
to plaintiff's counsel, since bonuses are weed out merltless claims land] 
awarded In addition to "compensation of provide[s] a desirable check on the ... in· 
[Plaintiffs] legal expenses," which is all crease in court docket congestion.", .. More­
that Congress intended to provide.•o• AI; over, "(i]f [unsuccessful] litigation Is to be 
noted by one court, "multiplying the subsidized, one may well ask why the subsi­
number of hours properly spent times area.- dy should come from the defendant in an-
sonable hourly rate Is sufficient to serve other case.'' 121 

· 

Cthel goal" of attracting competent coun· Contingency bonuses have the further un­
sel.10• Anything more than that is simply .toward effect of rewarding, and hence en· 
"unearned personal gain at the public ex- ' couraging, marginal claims to an even great· 
pense•o• or, in other words, "wln.dfall."'°" er·extent than clearly successful ones, since 

Second, even where some rationale Is the amount of a contingency bonus varies 
given for awarding a bonus, the amount of inversely with the strength of plaintiff's 
the bonus awarded is entirely arbitrary, 107 claim.'"" Awarding bonuses on this basis Is 
thus violating Congress's mandate that fee patently unfair to defendants, since such 
awards be "reaso!'.1able." Even courts that a.ward have the converse effect of forcing 
have endorsed the use of bonuses have com- defendants to pay higher attorney's fees 
mented on the subjectivity of arriving at a where they had a strong, but ultimately un­
precise amount. 10• Al; noted by one court, successful, defense than where violations of 
the use of bonuses is an "open-ended plalntffs' rights were clear from the 
device" that "Is able to undo in a twinkling outset.'" Such awards cannot serve to deter 
... all of the careful calculations" Involved egregious civil rights violations by potential 
In setting the lodestar amount. 10• The arbl- defendants, one of the subsidiary purposes 
trary nature of such awards is exacerbated of the Act, ... since defendants a.re "penal-

:.1 
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ized" only where It Is unclear, prior to litiga.­
. tlon, that their conduct Is, In fa.ct, Illegal.'" 

Finally, to the extent that contingency 
bonuses a.re Intended to protect plaintiffs' 
counsel against the risk of nonpayment for 
their services, such bonuses are particularly 
Inappropriate where plaintiffs are repre­
sented by a legal services organization that 
never receives payment from its clients and 
whose funding is not contingent on whether 
It prevails in Individual cases. Such a.ttor· 
neys "cannot truly be said to have undertak· 
en a risk of no remuneration.", .. As aptly 
stated by one commentator: · 

"If an organization Is not permitted to 
charge Its clients for its services •.• what 
does that. organization risk In undertaking 
representation In one of the few types of 
cases which permit recovery of a fee? . . . 
CLlitiga.tion which permits the collection of 
a fee by a federally funded legal services or· 
ganiza.tion Is actually the most lucrative 
type of litigation available to such organiza· 
tioru;.121 

Nor can contingency bonuses to legal serv­
ices attorneys be justified on other grounds. 
Such bonuses cannot operate as an incen­
ti>•e for such groups to take more civil rights 
cases, 12• since an Internal Revenue Service 
ruling prohibits public interest law firms 
seeking tax-exempt status from "us[lngl the 
likelihood or probability of a fee av;rard as a 
consideration In its selection of cases." u• 
Furthermore, no additional Incentive is 
needed to induce such organizatloru; to take 
on such cases, since "[tJhese organizations 
exist to represent groups like the [plaintiff] 
class, with constitutional claims at the cut­
ting edge of the law." iao Nor should contin­
gency bonuses be used as an indirect means 
of funding legal services organizatloru;.1 • 1 

This Act was not intended for that general 
purpose,••• but rather, only to finance sU:C· 
cessful civil rights cases, and there is no 

. guarantee that bonuses received by legal 
services organizations will be used for that 
limited purpose. Thus, contingency bonuses 
to legal service attorneys, which serve none 
or the 1:mrposes of § 1988, must be char--..c­
terized as impermissible windfalls to such 
organizatloru;. . 

Other rationales, In addition to contingen· 
cy, used by the courts to Justify bonus 
awards Include the complexity of the case 
and the quality of the services provided by 
plaintiffs' couru;eJ. Since the complexity of 
the case increases the number of hours rea· 
sona.bly spent, ·and the quality of represen· 
tation increases the reasonable hourly rate 
used to compute the- lodestar amount, a 
bonus supplementing the lodestar based on 
the factors necessarily constitutes a wind­
fall, which should be disallowed. ua 

A bonus based on benefits obtained by the 
plaintiffs in the underlying case is also con­
trary to the purposes of the Act and unfair 
to the defendants. The basic fee award is de­
signed to compensate plaintiffs to whatever 
extent that they prevail.134 A party who 
fully prevails will receive compensation for 
all time reasonably spent in doing so and, 
accordingly, will receive a higher fee than 
one whose success is limited. ta• An addition­
al bonus for success can only constitute a 
windfall. Moreover, the amount of a bonus 
based on results Is likely to be arbitrary, 
particularly in nonmoneta.ry cases where 
the results are difficult to tra.nsla.te into 
quantitative tenns.130 Finally, a court that 
has just ruled in plajntiff's favor might be 
inclined to reemphasize the importance of 
its ruling by rewarding plaintiff again, by 
way of a bonus, for his "outstanding" suc­
cess. Such a bonus Is unfair to defendants, 
since they have already "pa.id" !or the re­
sults of their wrongdoing via the relief 
awarded against them on the merits. To 
"punish" them again by supplementing the 

fee award Is contrary to the compensatory, 
nonpunitive purpose of the Act. Eliminating 
such bonuses would eliminate this subjec. 
tive element of fee awards. •a1 
· For all of the reasons discussed above, 
bonus awards a.re inconsistent with the pur­
poses of § 1988. Rather than merely com· 
pensa.te plaintiff's couru;el for their legal ex­
peru;es in prosecuting a particular civil 
rights case, all that the a.ct Intended, bonus 
a.wards constitute windfalls to plaintiff's 
counsel, a result that Congress expressly in· 
tended to a.void. Therefore, Co_ngress should 
amend the Act to prohibit the use of bo­
nuses or mµltlpliers in· computing a fee 
award. -

Recommendation No. 7: The Congress 
should amend the Fees Act to prohibit the 
award of bonuses or multipliers in excess of 
compensation at a reasonable hourly rate 
for the number of hours reasonably spent 
by prevailing counsel. 

Finding No. 8: In applying the Fees Act to 
prevailing parties represented by publicly. 
funded salaried attorneys, courts normally 
award fees based on hourly rates charged by 
private counsel, resulting in windfalls that 
substantia.lly exceed the actual costs of the 
litigation. 

In computing a "reasonable" attorney's 
fee for prevailing counsel, most courts have 
applied the market rates charged by private 
law firms to their fee·paying clients, even 
where the attorney seekiug fees has not ac­
tually Incurred the high costs ordinarily as­
sociated with private practice. For example,' 
in a case now pending before the District 
Court of Massachusetts, a law professor em· 
ployed by Harvard University at an annual 
salary of $70,000 and having minimal over· 
head experu;es seeks to be comperu;a.ted at 
the rate of $275 per hour (plus a bonus of 50 
percent), a rate higher than those charged 
by even the most high-priced private firms 
in the area. 138 

In Der.ni.s v. Chang, 611 F.2d 1302 <9th 
Cir. 1980), attorney's fees were awarded in 
four civil rights actioru; in which a non­
profit legal a.id society, partially funded by 
the state of Hawaii, represented the prevail­
ing plaintiffs. The Ninth Circuit specifically 
rejected the argument that the legal aid so­
ciety should be reimbursed only for its 
actual costs in litigating the case. Rather, 
the court concluded that the fee &\\"a.rd 
should be based upon rates charged by prl· 
vate Honolulu attorneys. Similarly, In Sten· 
son v. Blum No. 81-7385 C2d Cir,), cert.. 
granted, 103 S. Ct. 2426 (1983), the.Second 
Circuit affirmed an award of fees to a pub· 
l!cly-funded legal services organization, at·· 
the rate of $95 to $105 per hour, "the 
rate[sl charged for similar work by [prl· 
va.teJ attorneys of like skill in the area." 
Those cases are not atypical.139 However, a.s 
a few courts and commentators have recog­
nized, a.warding fees to legal services attor· 
neys at "market" rates "con.stituteCsJ a sub­
stantial windfall for the organizatioru; in­
volved" and therefore should not be permit-
ted under 11988.140 . 

Indicates, In a footnote, that "a prevailing 
party Is entitled to counsel fees even If rep- : 
resented by an organization:rua Thus, the -· 
legislative history falls far short of manda.t~ •, 
Ing that legal services attorneys be compen• ' 
sated at "market" rates. Moreover, even if ,,­
Congressional endorsement of the marke~., 
tra.te system could be Inferred form the leg­
islative history, the escalating rates that 
have resulted from its application require a . 
reexamination of that system in light of the 
overall puposes of § 1988.14• · 

What the legislo.tive history does un­
equivocally demonstrate Is Congress's intent 
that, however fees are computed under the 
Act and to whomever they a.re awarded, the 
amount of such fees should not be such BS 
to constitute a windfall to prevailing coun:-. 
sel. 14 • A close examination of the marke~ · 
rate system of computing hourly rates for 
legal services attorneys reveals that It Is.· 
contrary to that clear legislative Intent. 

As a few courts and commentators have 
recognized, a.o;signing "market" rates to 
legal services attorneys presents difficult, tr 
not insurmountable, problei:ns. First of all, 
to ·state tlie obvious, there is no true . 
"market" for. the services of legal services: 
attorneys, since they receive no fees from : 
their clients. Particularly since minimum 
fee schedules may no longer be l:ised,148 · 

rates vary widely within communities and 
even within individua.l·law firms, 141 depend· .. 
ing on factors having no necessary relation- .. 
ship with the value of the services rendered 
or the experience and skill of the attorneys .. 
involved, for example, the attorney's rela-.: 
tionship with a part.icular client, what thaf 
client can affor·d to pay, the firm's overhead : 
expenses, and how much profit the firm de· · 
sires to make.••• Since such factors are un-.• 
related to the value of a legal services a.ttor. •.;. 
ney's service:; in a particular case, llSsigning 
such an attorney a rate based on these fac­
tors is patently unreasonable and inconsist­
ent with the legislative purpose of compen• · 
sating civil rights attorneys only for the · 
value of their services in a particular case. 

More significant, in ·.light of Congress's< 
clear intent to .a.void windfalls, is the fact : 

· that rates determined in this manner are:· 
likely to far exceed the legal service organl­
zatloru;' actual costs, since such rates are· · 
computed on the basis of the high overhead.­
expenses and profit margiru; of private' 
firms, which are not shared by legal services' · 
organizatloru;. 149 Any such excess is obvious·' 
ly a windfall to such organizations ... 0 Par;. 
ticularly where tl1e party paying the fee is a· 
state government, "the difference, if any,: 
between the 'market value' fee and the· 
·compensation' fee would be better spent in'. 
remedying Ct.he civil rights violation that.:: 
gave rise to the actionl." 1 • 1 . ' 

A proper determination of what consti­
tutes a "reasonable" hourly rate for legal 
services attorneys must begin with an exam­
ination of the language of the Act and its 
legislative history. The Act Itself pro>ides 
some guidance by authorizing the award of 
"a reasonable attorney's fee as part of the 
costs." The legislative history also repeated­
ly equates attorney's fees with the costs of 
litigation and emphasizes that the Act Is In­
tended to reimburse plaintiff's counsel for 
the "cost" of vindicating plaintiff's civil . 
rights in court ... • 

Although the market· rate Sl'Stem may,~' 
have been adopted in order to avoid treat-( 
Ing legal services organizatioru; any differ!''.,. 
ently · from private attorneys,'.. that" 
system; In effect, gives such pub!ic!y-funded 
counsel an unfair advantage over their pri~"~ 
vate counterparts. As noted by one commen'·:., 
ta tor: ::~;: 

"Requiring district courts to award identi·>F 
cal gross fees to private and organizational . 
counsel, notwithstanding the greater litlga~ · 
tton expenses incurred by private counsel> 
woUld effectivel~· award u higher return nr 
profit to organizational counsel. Such a rule 
would lead a court to arbitrarily increase 
otherwise reasonable award of attome 
fees simply because plaintiff's counr,el h 
pened to be employed by a legal services 
ganlza.tion." • •• 

The legislative history further indicates 
that the Act was intended primarily to en­
courage private attorneys to take civil 
rights cases, 142 although the Bouse Report 

Such disparate treat.ment- ls not o 
unfair to the litigants on both sides of ct 
rights cases,. but ls also directly contrary · 
"the spirit of ·reasonableness' which Is th 
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heart of section 1988. • • • Legal services 
erganizations, along with their counterparts 
in private practice, are not entitled to any­
thing more than a reasonable fee under sec-
tion 1988." ••• · 

1 n order to avoid windfalls to legal serv­
kes attorneys, a few lower courts have 
adopted an alternative method of comput­
ing hourly rates for legal services organiza­
t i0ns. based on the actual litigation ex­
r.r.nses of such organizations. Rather than 
r:r~trarily assigning "market" rates to such 
attorneys, hourly rates are computed ac­
cording to the hourly wages of the attor­
neys involved plus the percentage of the 
annual overhead of the organization attrib­
utable to the number of hours reasonably 
~pent by the organization's attorneys on the 
case. 15 ~ 

This cost-based method llas . the advan­
tages of more accurately reflecting the 
actual costs of vindicating a plaintiff's 
ri[(hts in a particular case, without compen­
saling plaintiff's counsel for overhead and 
other expenses not actually incurred.••• 
Such a system is consistent with the factors 
enumerated in Johnson v. Georgia Highway 
Express and endorsed by the Congress. An 
individual attorney's salary presumably re­
flects his relative skill and experience 
within the organization.'" Other pertinent 
factors, such as the no\·elty and complexity 
of the case, would still be reflected in the 
court's consideration of the number of 
hours reasonably spent. Moreover, It must 
be remembered that the Johnson criteria 
were intended only ns guidelines and were 
not meant to be applied so as "to make the 
pre\·aiJlng counsel rich. 1•• 

In addition, a cost-based system is actually 
easier to administer than the more subjec­
tive and essentially arbitrary market-rate 
system.,., The Information needed to com­
pute rates· on this basis, I.e., attorneys' sala­
ries and organizational overhead, Is readily· 
arnilable, since legal services organizations 
are required under the Legal Services Cor­
poration Act 1 • 0 to report such information 
as a condition to their receipt ·of federal 
funding. By contrast, under the market-rate 
system, prevailing.counsel have the substan­
tial burden of producing detailed and case­
specific affidavits from community lawyers 
of similar experience and other expert testi­
mony In order to establish an appropriate 
market rate for their services. 161 Further­
more, the objectivity of such information 
will facilitate settlement of fee claims by 
such organizations. 

In sum, a cost-based system for determln- · 
ing reasonable hourly rates for legal serv­
ices attorneys Is consistent with the lan­
guage and intent of the Act and Is certainly 
preferable to the subjective and inflationary 
market-rate analysis currently applied by 
most courts. Under a cost-based system. 
legal services attorneys would receh·e full 
compensation for the cost of vindicating 
their clients' rights. They should not and 
cannot reasonably· expect to receive more; 
Accordingly, Congress should amend the 
Act to provide that fee awards to salaried 
publicly-funded attorneys be computed on 
the basis of their actual costs. · 

Recommendation No. 8; The Congress 
:;!10uld amend the Fees Act to provide that, 
·_,:here the prevailing party is represented by 
a publicly-funded legal services organiza­
tion, courts should compute a reasonable 
hourly rate for such counsel based on the 
:..ctual costs of the litigation to the organiza­
tion, including the proportion of the attor­
ney's annual salary and of the organiza­
tion's annual overhead attributable to the 
number of hours reasonably spent on the 
tase. 

Finding No. 9: The Fees Act affects the 
Prncess of legal dispute resolution in a way 

that Is unfair to public defendants and that 
furl.her burdens the courts by: 

A. ma.king it more desirable for plaintiffs 
to commence litigation, rather than settle 
disputes informally; 

B. making it more adrnntageous for plain­
tiffs to continue litigation rather than settle 
where any meritorious claim is presented; 

C. making it less desirable, once litigation 
Is underway, for public defendants to alter 
challenged laws. administrative regulations. 
or official positions in any way that favors 
the plaintiffs; 

D. making it less desirable for public de­
fendants to litigate those close issues that 
should be litigated; and 

E. making it difficult for plaintiffs and de­
fendants to settle claims for attorney's fees. 

Throughout this report, a recurring 
theme has been the adverse effect of vari­
ous aspects of the Fees Act, as interpreted 
and applied by the courts, on the process of 
setting disputes. Because of the courts' lib­
eral construction of "prevailing party" com­
bined with their rejection of virtually all cir­
cumsu.nces justifying the denial of fees, 
plaintiffs with any colorable claim are en­
couraged to commence suits, rather than at­
tempt to resolve disputes informally, and to 
continue to litigate every claim, secure In 
the prospect of a substantial fee award as 
long as they prevail on any Issue or succeed 
in obtaining some benefit after the com­
mencement of litigation. Moreover, the 
longer the litigation continues, the higher 
the award the plaintiffs can expect to re­
ceive. 

Conversely, defendants are discouraged 
from informally resolving disputes for fear 
that their actions will confer prevailing 
party status on the plaintiffs, virtually 
guaranteeing liability for fees. Public de­
fendants are discouraged, however, from 
litigating cases where they have a strong de­
fense, since In such cases, If plaintiffs ulti­
mately prevail, defendants are forced to pay 
for both sides of the litigation plus a "con­
tingency bonus" based on plaintiffs' high 
risk of loss. 

Furthermore, because of the absence of 
uniform standards for calculating a "reason­
able" fee award, plaintiffs and defendants 
have difficulty setting fee claims without 
litigation. Plaintiffs are further encouraged 
to litigate their claims for fees, since the 
cost of fee litigation Is also charged to the 
defendantS. 

The net result of these Incentives and dis­
incentives Is to deter plaintiffs from settling 
meritorious cases but to encourage defend­
ants to settle close cases where they have a 
strong, but possibly unsuccessful, defense. 
Many of the foregoing recommendations, if 
adopted by the Congress, would partially ·al­
leviate these skewed and undesirable effects 
of the Act. However, in order to further en­
courage settlement, where appropriate, and 
thereby reduce unnecessary litigation, to 
the mutual benefit of all parties and the 
courts, additional reforms are necessary. 

In order to encourage pre-litigation settle­
ment, plaintiffs should be precluded from 
receiving fees where It can be shown that. 
the litigation was commenced primarily for · 
the purpose of obtaining attorney's fees. 1 • 2 

Such a denial would be warrimted where, 
for example, plaintiffs made no attempt to 
resolve the dispute informally prior to liti­
gation or filed suit despite defendants' will­
ingness to settle the matter informally. 

Once litigation is commenced, settlement 
could be encouraged by precluding an award 
of fees to plaintiffs who reject an offer of 
judgment made pursuant to Rule 68 of the 
Federal Rules of Civil Procedure and subse­
quently obtain a less favorable judgment 
from the court. Although some courts have 
construed Rule 68 to require the denial of 

attorney's fees in such circumstances.••• 
other courts have disagreed.••• 

The denial of fees incurred after the rejec­
tion of a settlement offer that turns out to 
be more favorable than the relief eventually 
obtained from litigation would "work to fur­
ther the legitimate concerns of Judicial 
economy and efficiency without discourag­
ing attorneys from pursuing civil rights liti­
gation."••• 

Recommendation No. 9; The Congress 
should amend that Fees Act to provide that 
the court deny attorney's fees to a prevail­
ing party, where it determines; 

A. that the lawsuit was brought principal­
ly for the purpose of obtaining attorney's 
fees; or 

B .. that the prevailing party rejected an 
offer of judgment made pursuant to Rule 68 
of the Federal Rules of Ch·i! Procedure, or a 
cognate state rule of procedure, that· was 
more favorable than the relief ultimately 
granted by the court, in which case no fees 
shall be awarded for the services rendered 
after the date of the offer. 

CONCLUSION 

The Association's' recommendations are 
designed to further the original purposes of 
the Fees Act while eliminating some of the 
serious problems that have arisen from its 
application. In general terms, the major 
problem with the Act, as presently .imple­
mented by the courts, Is the lack of uniform 
and easily applied standards of detennlning 
eligibility for fees and for computing the 
ai:nount of a reasonable fee In particular 
cases. Absent such standards, state and local 
governments are faced not only with high 
and occasionally exorbitant fee awards, but 
also with the burden and expense of oppos­
ing excessive and unjustified claims for fees. 
Without clear standards, such opposition In­
evitably takes the form of complex and pro­
tracted litigation over fees, which further 
saps the resources of state and local govern­
ments, to the detriment of all parties, the 
courts, and ultimately, the public, the Act's 
Intended beneficiaries. Legislative reform, 
along the lines recommended by the Asso­
ciation, Is therefore urgently needed. 

ABOUT THE ASSOCIATION 

The National Association of Attorneys 
General was founded In 1907 for the pur­
pose of fostering communication of legal de­
velopments and cooperative legal actions 
among the states' chief legal officers and 
their staff attorneys. 

The Association staff compiles and dis­
seminates Information on legislative, 
agency, and judicial developments that have 
an impact on state legal affairs, and pro­
vides research and technical assistance to 
the offices of Attorneys General. The Asso­
ciation handles hundreds of information re­
quests each month from the offices of At­
torneys General, members of Cor{gress, offi­
cials o( the federal government. and the 
public. Information clearinghouses are 
maintained In ten substantive areas: anti­
trust, commerce, consumer protection, char­
itable trusts and solicitations, bankruptcy, 
criminal justice, corrections, and institution­
al confinement, energy, environment, and 
medicaid fraud. In addition, the Association 
has been fortunate to obtain under the 
Intergovernmental Personnel Act CIPA>. the 
services of two senior attorneys from the 
Department of Justice to assist state Attor­
neys General in the areas of management 
and inforrnation systems, and Supreme 
Court advocacy. 

The Association operates an ·extensive 
continuing legal education program in nu­
merous substantive law areas attended by 
Attorneys General, Assistant Attorneys 
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Genera.I, and other state and local goven-
ment officials. · 

The Association· publishes five monthly 
reports of significant state and federal legal 
developments and legislative activities, as 
well as A-G Report, which focuses on the 
activities and responsibilities of Attorneys 
General. These publications are available to 
the bar and the public. . 

The full Association meets twice yearly, in 
June arid In December, at which time It re­
ceives and recommendations from the com­
mittees and subcommittees, and thereafter 
debates. and decides what action the Asso- · 
cia.tion shall take on litigation, legislation 
and policy issues. The autonomy of each At­
torney General Is Cl!.refully protected and 
the influence of the Attorneys General 
working within the Association Is targeted 
at those issues on which there Is unanimous 
or nearly support. 

The Associations's staff works with nu­
inerous committees and subcommittees of 
the Congress in Implementing the Assocll!.­
tlon's policy positions by coordinating testi­
mony of Attorneys General and providing 
such committees with the views of the Asso­
ciation on part.icular issues. In addition, we 
work closely with numerous state, local, and 
other associations on national Issues of 
mutual concern. 

Each spring, Attorneys General meet in 
Washington, D.C., with the President, Vice 
President, U.S. Attorney General, and 
chiefs of the antitrust, civil rights, criminal, 
and lands and natural resources divisions of 
the Department of Justice, the Chief Jus­
tiee of the United States, House and Senate 
Judiciary Committee chairmen, and other 
key members of the Administration and 
Congress. 

There are seven former ,Attorneys Gener­
al who now serve in the Congress. Senator 
Jeff Bingaman CD-N.M.> was elected in No­
vember 1982 and Joins Senators Slade 
Gorton CR-Wash.), Warren Rudman CR­
N.H.), John Danforth <R-Mo.), Thomas 
Eagleton CD·Mo.), and Robert Stafford (R­
Vt.), as well as Rep. Jim Jeffords <R-Vt.>. 

There are 10 Governors who are former 
Attorneys General: Governors Richard 
Bryan CD-Nev.), George Deukmejian <R­
Calif.), Toney Anaya CD-N.M.), Mark White 
CD-Tex.), and Bill Clinton <D.-Ark.), William 
Allain CD-Miss.), William Brennan CR-Me.), 
Bruce Babbit CD-Ariz.>, Alan Olson . <R­
N.D.), and William Jank.low CR.-S.D.). 

FOOTNOTES 
1 ld. at 269. 
• S. Rep. No. 1011, 95th Cong., 2d Sess. 1,40976), 

reprinted in 1976 U.S. Code Cong. & Ad. News 5908. 
• 121 Cong. Rec. 26,806 0975> <remarks of Sen. 

Tunney>; H.R. Rep. No. 1558, 95th Corig., 2d Sess. 2 
0976). 

• 122 Cong. Rec. 33,314 0976) <remarks of Sen. 
Abourezkl. 35,116 <remarks of Rep. Anderson>. 

• 121 Cong. Rec. 26,806 0975> <remarks of Sen. 
Tunney>; 122 Cong. Rec. 31,472, 33,314 <remarks of 
Sen. Kennedy), 35,115 <remarks of Rep. Anderson), 
35,124 <remarks of Rep. Railsback>. 35,126 <remarks 
of Rep. Fish), 35,127 <remarks of Rep. Holtzman) 
(1976). 

• 122 Cong. Rec. 35,126 <remarks of Rep. Kasten-
melerl 0976>. · 

'Id. 
• 122 Cong. Rec. 33.314 <remarks of Sen. Kenne­

dy), 35,127 <remarks of Rep. Jordan) ("This Is not a 
food-stamp bill for lawyers. It Is not going to work 
that '<l1ay."), 35,128 <remarks of Rep. Sleberling) 
("not a lawyers' bill") 0976>. 

• 121 Cong. Rec. '26,806 0975> <remarks of Sen. 
Tunney> ("Bill would do nothing to encourage friv· 
olous qr bad faith. litigation''); 122 Cong. Rec. 
35,127 <remarks of Rep. Jordan>, 35,128 <remarks of 
Rep. Sieberlin.gl 0976>; H.R. Rep. at 7. 

10 H.R. Rep. at 9; S. Rep. at 6. 
" H.R. Rep. at 6-9; 122 Cong. Rec. 35,155-17 <re­

marks of Rep. Anderson and Rep. Railsback), 
35,122-23 <remarks of Rep. Sleberling) 0976>. 

12 In that case, the Supreme Court construed 42 
U.S.C. H 1983 and 1988 to apply to actions to en-

force rights secured by any ·federal statute and 
ruled that such actions could be brought In state as 
well as federal courts. 

13 See Hensley v. Eckerhart, 103 S. Ct. 1933, 1944 
Cl983 > <Brennan, Marshall, Blackburn, and Stevens, 
JJ., concurring In part and dissenting In part) <re­
ferring to fees litigation as "one of the lea.st socially 
productive types of litigation Imaginable"). 

"42 U.S.C.A; § 1988 <West 1981) at 155-305 and 
<West Supp. 1983> at 13-48. 

1 • Maher v. Gagne, 448 U.S. 122 0980); Maine v. 
Thiboutot, 448 U.S. l 0980); Roadway E:rpress, Inc. 
v. Piper, 447 U.S. 752 <1980); New York Gaslight 
Club v. Carey, 447 U.S. 54 0980); Hanrahan v. 
Hampton, 446 U.S. 754 0980); Suprenu! Court of 
Virginia v. Consumers Union, 446 U.S. 719 <1980). 

'"See, e.g., Note, Awards of Attorney'• Fees in the 
Federal Courts, 56 St. John's L. Rev. 277 <1982) 
(cit.ing numerous other articles on the subject>; see 
also Fioretti & Convery, Attorney'• Fees Under the 
Civil Rights Act-A Time for Change, 16 J. Mar. L. 
Rev. 261 0983). 

"E. Larson, Federal Court Awards of Attorney's 
Fees 0981>; H. Newberg, Public lnrerest Practice 
and Fee Awards 0981>; M. Derfner & A. Wolf, 
Court Awarded Attorney Fees 0983). 

18 Attorney Fee Awards Reporrer <Harcourt Brace 
Jovanovich). . 

19 L. Cutler, Foreword to Derfner & Wolf, •upra 
at vii. 

••Mills v. Eltra Corp., 663 F.2d 760, 761 <7th ctr. 
191) 086 hours devoted to .case on the merits and 
over 350 hours on the fee portion>. 

81 Hemley v. Eckerhart, 103 S. Ct. 1933, 1941 
0983). 

07 Id. at 1944 <Brennan, Marshall, Blackmun, and 
Stevens, JJ., concurring In part, dissenting In part>. 

••Id. at 1950-51. 
•• Compare, e.g., New York Association for Re­

tarded Citizens v. Carey, 711 F.2d 1136 <2d Cir. 
1983) with Sten&on v. Blum, No. 81-7385 <2d Cir. 
1982), cert. granred, 103·s. Ct. 2426 0983); compare 
also Nat;onal Association of Concerned Vererans v. 
SecretaTY of DeJeme, 675 F.2d 1319 <D.C. Cir. 1982), 
with Environmental Defense Fund, Inc. v. EPA, 672 
F.2d 42 <D.C. Cir. 1982), and Jordan v. United 
States Department of Justice, 691 F.2d 514 <D.C. 
Cir. 1982). 

"82 Shepard's United States Citations <Supp. No. 
6) at 308 and <Supp. No. 7> at 96. 

•• See floor debates and House and Senate reports 
cited In introduction, supra. 

., See Maine v. Thiboutot, 488 U.S l, 25-26 0980> 
<Powell, J., dissenting); Comment, Th.e Scope of the 
Civil Rights Attorney's Fees Awards Act Airer Maine 
v. Thiboutot, Maher v. Gagne, and Supreme Court 
of ViT!linia v. Consumers Union, 66 Iowa L. Rev. 
1301, 1311-13 <1981>; Case Comment, StatutoTY 
Non-Civil Rights Violations of Section 1983 and 
Awards of Attorney's Fees After Maine v. Thiboutot, 
61 B.U.L. Rev. 1069, 1086-89 0981>. 

2 • Td. at 4-9. 
28 Id.. at 8. 
• 0 Id. at 22, 24. 
11 Id. at 24. 
••Stratos v. Department of Public Welfare, 387 

Mass. 312 0982>. Although the court viewed the 
claim as "substantial" under the "painstakingly 
minimal standard of substantlality defined In 
Hagans v. Lavine," id. at 319, It -expressed doubt 
that plaintiff could have actually prevailed on his 
equal protection claim, given the minimal level of 
scrutiny applicable to classifications drawn by law 
or government practice where, as here, no suspect 
classi!icatlon or fundamental right Is Involved. Id. 
at 318. 

•• H.R. Rep. at 4 n. 7. It should be noted that the 
test of "substantiality" articulated in Hagam was 
developed for purposes of federal jurisdiction and 
Is therefore ill-suited to determining whether a 
party has prevailed on the merits. See M. Derfner 
& A. Wolf, Court Awarded Attorney Fees, 1 12.01 
0983). 

••Hagans v. Lavine, supra at 536-43; see Strata•, 
8Upra at 319. 

"Id. at 564. 
. ••See m. Derfner & A. Wolf, Court Awarded At­
torney Fees fifi 12.01-03 0983). 

"See 122 Cong. Rec. 35,122 0976> <remarks of 
Rep. Drinan, sponsor> <Act passed to encourage en· 
forcement of civil rights by "'private attorney[s] 
general' advancing the rights of the public at large, 
and not merely some narrow parochial interest">. 

•• Id. at 1167. 
••Id. at 1167-68 
••Id. at 108 <emphasis omitted>. 
o See also Armstrong v. Reed, 462 F. Supp. 496 

(N.D. Miss. 1978> <where state statute was amended 
while case was pending, Judgment entered In state 
defendants' favor, but fees awarded to plaintiffs 

since they "accomplished their' goal"); Coalition for 
Basic Human Needs v. King, 691 F.2d 597 Ost Cir .. 
1982> <the First Circuit reversed the district court's 
denial of fees and awarded approximately $15,000 · 
to the plaintiffs. based on their "success" In obtain­
ing a short injunction pending appeal of a lower 
court denial of a requested preliminary Injunction,· 
even though the actual benefits, appropriation of 
welfare funds were conferred by the state legisla­
ture, not by the defendants or the court, even 
before the injunction went. Into effect>. 

••Cicero v. Olgiati, 473 F. Supp. 653, 655 <S.D. 
N.Y. 1979>. 

•• M. Derfner & A. Wolf, Court Awarded Atto,..e11 '~ 
Fees n 9.02 <1983). 

••Bly v. McLeod, 605 F.2d 134, 138 n 6 <4th Cir.·-: 
1979>, cert- denied, 445 U.S. 928 <1980). · 

., Kenley v. Young, 455 U.S. 961 0982>. 
• 0 Id. at 967. 
., See, e.g., H.R. Rep. at 6-7. Compare, Vermont 

Low Income Advocacy Council, Inc. v. Usery, li46 
F.2d 509, 36 A.L.R. Fed. 519 <2nd Cir. 1976), apply·, 
Ing str!Cter test under attorney's fees provision of 
the Freedom of Information Act (FOIAl, Ii U.S.C. 
§ 522 <al<4l<E> under which "court may assess 
against the United States reasonable attorneys fees 
... In any case .•. In which the complainant has 
substantially prevailed". 

48 519 F. Supp. 309 <N.D. Ill. 1981). 
••Fioretti & Convery, Attorney's Fees Under the 

Civil Rights Act-A Time for Chanae. 16 J, Mar. L. . : 
Rev. 261, 278 0983>. · 

••Id. 
•11d. at 1940, 
••Id. 
•• Id. at 1939. 
••See id. at 1950 <Brennan. J., concurring in part· .. 

and dissenting in part). 
•• 1d. at 1951. 
••See 82 Shephard 's United Sta tea Citati'Jm · . ;; 

<Supp. No. 6) at 308 <Supp. No. 7) at 96. 
" See H.R. Rep. at 8. Approximately half of the 

federal fee-shifting statutes are mandatory. M. 
Derfner & A. Wolf, Court Awarded Attorney Fee.s U 
li.02 [2) 0983>; see, e.g., Age Discrhninatlon In Em­
ployment Act of 1967, 29 lJ.S.C. § 626<bl; Truth In 
Lending Act, 15 u.s.c. H 1640<a>. 1667b<a>. 
1667d<a>. 1681n, 16810, 1961e<d>; Civil Service 
Reform Act of 1978, 5 U.S:C. § 5596<b><ll<Al<iil; 
Right to Financial Privacy ·Act of 1978, 12 U.S.C. 
§ 3417<al(4). · · 

•• Derfner & Wolf, supra at ' 10.01 <emphasis .. 
added). See, e.g., Hutchimon v. William c. BaTTI/, . 
Inc., 50 F. Supp. 292, 298 <D. Mass. 1943). 

•• Derfner & Wolf, supra at 1 10.01. 
• 0 Id. <emphasis added>. · 
81 122 Cong. Rec. 31,471 (1976> <remarks of Sen.· 

Mathias>.· See also 122 Cong .. Rec. 31.472 <remarks 
of Sen .. Kennedy), 35,118, 35,128 <remarks of Rep. 
Sieberlingl, 35,126 <remarks of Rep. Fish> 0976>; 
H.R. Rep. at 1, 2-3, 6; S. Rep. at 2, 3, 6. · 

00 Compare, e.g., the Magnuson-Moss Warranty· : 
Federal Trade Commission Im;:irovement Act, 16 
U.S.C. § 2310CdlC2l, which provides as follows: 

"If a consumer finally prevails ... he may be al· 
lowed by the court to recover ••• attorney's fees 

· •.• , unless the court In its. discretion shall de~r- .. 
mine that such an award of attorney's fees would·.: 
be inappropriate." · · · ·· 

., Fioretti & Convery, Attorney's Fees Under the: 
Civil Rights Act-A Time for Change, 16 J. Mar. L. 
Rev. 276 0983>. · 

.. Derfner & Wolf, supra, at I 10.02[3] <1983>;. 
Fioretti & Convery, supra at 276; Judicial Discre· · 
tion and the 1976 Civil Right! Attorney's Feeti 
Awards Act: What Special Circumstances Rend.er an .. 
Award Unjust?, 51 Fordham L. Rev. 320 <1982>. · 

•• See, e.g., Supreme Court of Virginia v. Consum- . 
ers Union, 446 U.S. 719, 739 < 1980); Hutto v. Finney,· 
437 U.S. 678,' 693 0978>; Nadeau v. Helgemoe, 581 
F.2d 275, 280 Ost Cir. 1978>; Holley v. Lavine, 605 
F.2d 638, 646 <2d Cir. 1979), cert. denied, 446 U.S. '· 
913 0980>; Bills v. Hodges 628 F.2d 844, 847, <4th 
Cir. 1980>; Ellwest Stero Th.eatre, Inc. v. Jacbon, 

· 653 F.2d 954, 956 <5th Cir. 1981>; HaycroJt v. Hol­
lenbach, 606 F.2d 128; 132 <6th Cir. 19791: Bond v.- . 
Stanton, 630 F.2d 1231, 1234 <7th Cir. 1980>; Pickett . 
v. Milam, 579 F.2d 1118, 1121 <8th Cir. 1978>; Seat­
tle School District No. 1 v. Washington, 633 F.2d -, 
1338, 1349 (9th Cir. 1980), a/I'd, 102 S. Ct. 3187 
<1982>; Lot•e v. Mayor, 620 F.2d 235, 236 <10th ctr. 
1980). . . . -

•• See, e.g., Crosby v. Bowling, 683 F,2d 1068, 
1072-73 <7th Cir. 1982>; Johnson·v. Mississippi, 606 
F.2d 635, 637 (5th Cir. 1979>. . 

87 See, e.g., Coalition for Basic Human Needs ~ 
King, 691 F.2d 597, 602 Ost Cir. 1982>. ' 

•• See, e.g., Ellwest Stereo Theatre, Inc. v. 
son, supra at 9~6. 



August 1, 1985 CONGRESSIONAL RECORD-SENATE s 10895 
"' See, e.g., Skoda v. Fontani, 646 F.2d 1193 <7th 

Cir. 1981). . 
10 See, e.11 .• Morrison v. Ayoob, 627 F.2d 669, 673 

<3rd Cir. l980l, cert. denied. 449 U.S. 1102 <198D. 
11 See, e.g., Entertainment Concepts, Inc. v. Ma­

ciejewski, 631 F.2d 497, 507 C7th Cir. 1980), cerL 
dented, 450 U.S. 919 0981). 

'" See, e.11 .. Coop v. City of South Bend, 635 F.2d 
652, 655 <1th Cir. 1980). 

,. See, e.g., Concerned Democra!s v. Reno. 689 
1''.2d 1211 (5th Cir.l. rev'g 493 F. Supp. 660 <S.D. 
Fla. 1980l. 

" Price v. Pelka, 690 F.2d 98 !6th Cir. 1982). 
"'Connor v. Winter. 519 F. Supp. 1337, 1348 <S.D. 

Miss. 1981> CCox. J .. dissenting). 
,. Fioretti & Conver~', npra at 277. 
"Id. 
,. Fioretti & Convery, supra at 277. 
"5 U.S.C. ~ 504!a)(ll; 28 U.S.C. i 2412 (d)(}lCAl. 

Congress created this exception as a "safety valve" 
to preclude fee awards when the federal govern­
ment "advance[edl In good faith the novel but 
credible extension and interpretations of the law 
that often underlie vigorous enforcement efforts." 
S. Rep. No. 253, 96th Cong., 2d Sess. 7 (1980). See 
also, Vermont Low Income Advocacy Council, Inc. 
t>. Usery, supra, at 36 ALR F. at 525, 526. <FOIA at­
torney's fees would not be awarded if the govern­
ment's withholding of Information "had a reasona­
ble basis In Jav."'). 

••See Pub. L. No. 96-481, § 201. H.R. Rep. No. 
Hl8. 96th Cong., 2d Sess. 5 0980), Reprinted tn 
1980 U.S. Code Cong. & Ad. News 4984 {purpose of 
Act is to remove the financial deterrent to litiga­
tion against the United States). ' 

"' S. Rep. at 5; H.R. Rep. at 8-9. The twelve John· 
son factors. similar to those contained in the Amer­
ican Bar Association's Code of Professiona.I Respon· 
sibillty, are: 0 l the time and labor required; C2l the 
nornlty and difficulty of the questions; <3l the skill 

-requisite to perform the legal service properly; (4) 
the preeluslon of other employment by the attor· 
m·y due to acceptance of the case; (5) the attorney's 
customary fee; (6) whether the fee is fixed or con· 
tingent: (7) time limitations imposed by the client 
or the circumstances; (8) the amount involved and 
the results obtained; (9) the experience. reputation, 
and ability of the attorney; UO> the "undesirabil· 
lty" of the case: <1 ll the nature and length of the 
professional relationship with the cllent; and <12> 
n wards in similar cases, 

•• S. Rep. at 5; see also H.R. Rep. at 8-9. 
•>Berger, Court Awarded Attorney's Fees: What Is 

"Rell3onable"?, 126 U. Pa. L. Rev. 281, 283-93 
0977). 

••See, e.g., Furtado v. BU!hop, 635 F.2d 915. 920 
Ost Cir. 1980); Northcross v. Board of Education, 
611 F.2d 624 16th Cir. 1979l, cert. denied, 447 U.S. 
911 <1980); Copeland v. Marsha.II. 641 F.2d 880 <D.C. 
Cir. 1980l (Copeland /Ill. 

••See, e.g., Copper Liquor, Inc. v. Adolph Coon 
Co., 684 F.2d 1087 <5th Cir. 1982J; Ander.son v. 
Morris, 658 F.2d 246 <4th Cir. 1981>; Ava.Ion Cinema 
Corp. v. Thompson, 689 F.2d 137 <8th Cir. 1982). 

•• M. Derfner & A. Wolf. Court Awarded Attor­
ney's Fee:s V 16.01 0983). 

•'Comment, Calculation of a .R.ell3onable Award 
of Attorneys' Fees under th.I! Attorneys' Fees AwaT<U 
Act of 1976, 13 J. Mar. L. Rev. 331. 378 <1980). 

••West's annotations to 42 u.s.c.A. 11988, con. 
cerning guidelines and dererm!natlons of a "reason­
able" fee, now fill 44 closely printed pages. 42 
U.S.C.A. § 1988 <West 1981) at 221-58, <West Sup. 
1983> at 29-39. 

••Berger. supra at 283-93. 
•• Hensle'JJ v. Eckerhart.. 103 S. Ct. 1933, 1941 

(1983!. 
•• A. Miller. Attorney's Fees in Class Actions (Fed· 

cral Judicial Center 1980) at 300. · 
"Id. at 306. 
03 Id. at 301. 
"5 U.S.C. § 504<bl<l lCAl; 28 U.S.C. § 24l<d)(2J(Al 

lsett!ng a maximum hourly rate of $75 l. The Asso· 
ciation Is sensitive to Inflation's effect on the ade· 
quacy of an hourly rate and suggests that this 
should be adjusted periodically. 

"Leubsdorf, The Contingency Factor in Attorney 
Fee Awards. 90 Yale L.J. 473 <1981). 

•• Id. at 965-86. Presumeably the purpose of any 
fee award under § 1988 is the advancement of civil 
rights. 

., Id. at 795-800. See also, e.g., Stenson v. Blum. 
No. 81-7385 <2d Cir. 1983), cert. granted, 103 S. Ct. 
2426 U98:il <affirming 50 percent bonusl; Graves v. 
Barnes, 700 F.2d 220 <5th Cir. 1983> <approving 
multiplier of 2J; Louis1•We Black Police Officer.s Or­
ganization, Inc. v. City of LouuviUe, 700 F.2d.. 268 
(6th Cir. 1983) <appro\•lng 33-1/3 percent enhance­
ment); Manhart v. City of Los Angeles. 652 F.2d 904 
<9th Cir. 1981 J; vacated o.nd remanded on other 

ground.!, 103 S. Ct. 2420 <l983l <approving lncre· 
ments of 75 and 30 percent>; Rajender v. Univer.sity 
of Minnesota. 546 F. Supp. 158 .{0. Minn. 1982l 
<multiplier of 3J; Wells v. Hutchin.son, 499 F. Supp. 
174 <E.D. Tex. 1980) (multiplier of 2l; West v. 
Redman, 530 F. Supp. $46 <D. Del. 1982l <multiplier 
of 1.75l. 

n S. Rep. at 6. Those cases were cited as examples 
of the application of the proper criteria for deter. 
mining a reasonable fee. Congress nowhere express· 
b endor;sed or even mentioned the use of bonuses. 

., See, e.g., Lindy I, 487 F.2d 161 <3rd Cir. 1973l; 
Lindy Brother.s Builder;s, Inc. t>. American Radiator 
& Standard Sanitarv Corp., 540 F.2d 102 <3rd Cir. 
1976) !Lindy I/J; City of Detroit v. Grinnell .Corp., 
495 F.2d 448 (2d Cir. 1974l. 

too Prandini v. National Tea Co .. 557 F'.2d 1015,· 
1020 <3rd Cir. 1977). 

101 City of Detroit v. Grinnell, supra at 409; Lindy 
I. supra at 165. 

•••See Berger, Court Awarded Attorneys Fees: 
'What Is "Retuonable"?, 126 U. Pa. L. Rev. 281. 317-
18 <1977); see a.1$0 Hutto v. Finney, 437 U.S. 678, 695 
(1978) <fee award under § 1988 not Intended to 
"compensate the plaintiff for the injury that first 
brought him Into court"). 

• 0 • See S. Rep"' at 6 ("counsel .•. should be paid. 
as Is traditional with attorneys compensated by a 
fee-paying client. 'for all time reasonably ·expended 
on a matter' "l. 

10• Oliver '" Kalamazoo Board of Education, 576 
F.2d 714, 716 C6th Cir. 1978l. 

• 0 • North.cross v. Board of Education, 611 F.2d 
624, 638 C6th Cir. 1979>. cerL denied, 447 U.S. 911 
(1980). 

• 0 • Id.; see also Berger. •upra at 292, 317-18, 324 n. 
167; Rowe, The Legal Theory of Attorney Fee Shift· 
ing: A Critical Overview, 1982 Duke L. J. 651, 675. 

io• See Berger, supra at 290. 
• 0 • See, e.g., National Association of Concerned 

Veteran.s v. Secretary of Defense, 675 F.2d 1319, 1382 
CD.C. Cir. 1982> (amount o! bonus "Inherently Im· 
preclse''l; Foster v. Gloucester County Board of 
Chosen Freeholders., 465 F. Supp. 293, 302 CD. N.J. 
1978l .. See also M. Derfner & A. Wolf, Court Award­
ed Attorney Fees f 16.05UJ 0983). 

10• Swicker v. J.Villiam Annstronu &. Sons, Inc., 
484 F. Supp. 762. 777 CE.D. Pa. 1980l. 

no See 122 Cong. Rec. 35,118, 35,122 (1976) <re­
marks of Rep. Sleberllngl; H.R. Rep. at 1. 

• 11 For example, In Brewster v. Dukakis, 544 F. 
Supp. 1069 <D. Mass. 1982>, plaintiff's counsel 
sought fees of $1.2 million, Including a 100 percent 
bonus. Following litigation of the fee claim, the dis· 
tlict court awarded $386,204, Including a 10 percent 
bonus. If bonuses were not available, the gulf be· 
tween what plaintiffs were seeking and. what de· 
fendants were willing to pay would have been much 
narrower and settlement much more likely. 

"'The size of such awards has brought harsh 
criticism from members of the public as well as the 
bench and bar. See Berger, &upra at 292 and n. 55; 
Alpine Pharmacy, Inc. v. Charles Pfizer & Co .• 481 
F.2d 1045, 1050. <2d Cir.), cert. denied, 414 U.S. 1092 
<1973l ("lucrative fees Involved In recent class ac· 
lions may evoke public acceptance of an Italian 
proverb, ·A lawsuit Is a fruit tree planted In a law· 
:ver's garden' "l. 

, ,. Leubsdorf, supra at 480. 
"' Copeland III, 641 F.2d 880, 913 <D.C. Cir. 1980l 

<Wilkey, J. dissenting>; Leubsdorf, supra at 474 
C"The current theory of contingency bonuses im· 
plies that lav.•yers and clients should be made as 
wlll!ng to bring a feeble suit as a promising one"l; 
id. at 491-92. 

'" 122 Cong. Rec. 35.118 <remarks of Rep. Seiber­
ling> ("provide for ... compensation ... In meli· 
torlous ca.ses"l, 35,127 <remarks of Rep. Jordon> 
("access to the system of justice to everyone ... If 
he does. In fact, have a meritorious claim"), 35.128 
<remarks of Rep. Seiberllngl 
("meritorious •.. deserving eases") U976l. 

11 • 121 Cong. Rec. 26,806 <1975l <remarks of Sen. 
Tunney) C"act would do nothing to encourage frivo­
lous litigation" l. 

111 Furtado v. BU!hop, 84 F.R.D. 671, 677 <D. 
Mass. 1979) <''There must be an element of reason; 
the fee must not be such as to encourage the over· 
pressing of marginal claims"), rev'd, 635 F.2d 915 
Ust Cir. 1980!; H.R. Rep. at 6-8. 

"" S. Rep. e.t 5; Christianburg Ga.rment Co. v. 
EEOC, 434 U.S. 412, 419-20 <1978l. 
'" Ruckelshaus v. Sierra Club, 103 S. Ct. 3274, n. 

6 Cl983l. 
uo Note, Promoting the Vindication of Cit'il 

Rights Through the Attorney's Fees AwaT<U Act. 80 
Colum. L. Rev. 346, 375 <l980l. 

tu Leubsdorf, .tupra at 488-89. 
n• See, e.g .. · City Of Detroit v. Grinnell Corp., 

supra at 471 l"[tJhe ·greater the probability of 

suc.:ess ..• the less this consideration should serve 
to amplify the basic ..• fee"l; Pra.ndini v. Nation­
al Tea Co., supra at 1020. 

1" Leubsdorf, supra at 488-89. 
'"See, e.g., .122 Cong. Rec. 31.471 (}976J estate· 

ment of Sen. Scott) CAct will help eradicate discrim­
lnalionl; S. Rep. at 5 ("fee awards ... secur£el l 
compliance with [civil rights] laws">; Copeland Ill. 
supra at 986. 

u• Rowe, supra at 656, 676, n. 115; Leubsdorf. 
supra at 490; Note, Promoting the Vindication of 
Civil Right& Through the Attorney's Fees Award.! 
Act. supra at 375; Hughes v. Repko. 578 F.2d 483. 
491 «3rd Cir. 1978) <Oarth, J .. concurring). 

11• Vecchione v. Wohlgemuth, supra at 795. 
111 Comment, Calculation of a Rea.so,, able Award 

of Attorneys' Fees Under I.he Attorneys' Fees Awards 
Act of 1976, 13 J. Mar. L. Rev. 331. 369-70 and n. 189 
(1980). See also Rowe, supra at 670. 

'"'CJ. Rodriguez v. Tavlor. 569 F.2d 1231, 1245. 
<3rd Cr. 19771, cerL denied, 436 U.S. 913 C1978l. 

"'Rev. Proc. 75-13; § 3, 1975-1 cu. Bull. 662. 
13o NYSARC v. Carey, 711 F.2d 1136. 1154 C2d Cir. 

1983). 
"'Compare Copeland Ill, supra at 899 with id. at 

920 n. 32 (dissent). 
"'See Comment. Calculation of a Rctuonable 

Award of Attorneys' Fees, wpra at 362-63, 395. 
'"See Leubsdorf. supra at 487; Berger, supra at 

317-38. . . 
'"See Hensley v. Eckerllart, 103 S. Ct. 1933, 1940 

<1983). 
Utii/d,. 
1:1• Berger, supra-at 316. 
'"'Id. The purpase of this and other recommen· 

dations contained in this report l.s to make the 
process of awarding fees more objective. If these 
recommendations are Implemented, courts would be 
liberated from engaging In this unnecessarily sub­
jective process, since more claims for fees could be 
settled and those that reached the courts could be 
resolved by the application of objective and easily 
applied criteria. 

, .. Grendel's Den v. Larkin, No. 77-3418-T <D. 
Mass.>. See also John.son v. Snyder. 470 F. Supp. 972 
<N.D. Ohio 1979); Pugh v. Rainwater, 465 F. Supp. 
41 !S.D. Fla. 1979); Pennsylvania v. O'Neil~ 431 F. 
Supp. 700 <E.D. Pa. 1977), a.ff'd mem. 573 F.2d 1301 
(3rd Cir. 1978l <fees awarded to law.professors at 
Hmarket'' ri.tes>. 

13• See also, e.11.. Rodriguez v. Ta11lor, 569 F .2d 
1231 <3rd Cir. 1977), cerL denied, 436 U.S. 913 
(1978); Lund v. A/fleck. 587 F.2d 75 Ost Cir. 1978J. 

uo NYSARC v. Carey, 711 F.2d 1136 C2d Cir. 1983). 
See also Ramos v. Lamm, 713 F.2d 546 <10th Cir. 
1983); Copeland Ill, 641 F.2d 880 <D.C. Cir. 1980) 
<Wilkey, J., dissenting); Copeland v. Mar;shal~ 594 
F.2d 244 <D.C. Cir. l978l <Co~la.nd /l; Greenspan v. 
Automobile'. Club, 536 F. Supp. 411 <E.D. Mich. 
}982l; Glover v. John.son, 531 F. Supp. 1036, 1039-44 
<E.D. Mich. 1982); Page v. Preisser. 468 F. Supp. 399 
(S.D. Iowa 1979); Alsager v. District Court, 447 F. 
Supp. 572, 577-80 CS.D, 1977l; Comment, Calcula­
tion of a Reasonable Award of Attornev'• Fees 
Under Attorney's Fees Award.! Act of 1976, 13 J. 
Mar. L. Rev. 331. 378-400 <1980). 

'" 122 Cong. Rec. 31,471 <remarks of Sen. Ma­
thias), 31,472 <remarks of Sen. Kennedy), 35,118 
<remarks of Rep. Seiberling), 35,126 <remarks of 
Rep. Fishl 0976l; H.R. Rep. at 1, 2-3, 6; S. Rep. at 
2. 3, 6. See also Alsizger v. Dutrict Court, supra at 
577 ("Nothing ... Indicates that the purpose of the 
stature was other than reimbursement !or costs and 
time spent." l; Page t>. Preisser, supra at 402-03. 
"' See H.R. Rep. at 2-3. 
"' H.R. Rep. at 8 n. 16. , . 
14• See Copeland, III, ttupra at 908. 910 (d1SSent> 

("path of attorney's fees [under market-rate 
systeml •.. l.s Up, Up, and Away! ... [SJpecific sit· 
uatlons which arise In future cases will sometimes 
bring to Jight deficiencies In the general rules laid 
down In the past ••. "l. 

•••See H.R. Rep. at 9; S. Rep. at 6. 
14• GolcUarb '" Virginia State Bar, 421 U.S. 773 

0975). 
141 'See Co';ieland III, supra at 910 n. 3. 924 <dis· 

sent) {"'going hourly rate'. • l.s itself an artificial 
construct"). 

'" Comment, Calculation of a Reo.$Onab!e Award 
of Attornev'a Fees. supra at 385; Copeland III. supra 
at 914, 924-25 !dissent! . 

,.. See NYSARC v. Carev. supra at 1150. 
uo Such s. windfall cannot be justified as enabling 

legal services organizations to undertake other civil 
rights cases, cf. Palmigiano v. Garrahy, 616 F.2d 
598, 602 Ost Cir.), cert. denied, 449 U.S. 839 0980>: 
Copeland III, supra at 899, since the Act was not In· 
tended to sen•e tbat purpose, however benevolent. 

,., Glover v. Johnson, ttupra at 1044. 
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, .. See. e.11 .• Palmi!!iano v. Ga.rro.h~. aupra at t!IU. 
1 ••Comment, Calculation of a Reasonable AU>11rd 

of Attorney's Fees, supra e.t 398. 
16 ' Id. &.t 395. 
11• See NYSARC v. Carey, .mpra at 1150-52; 

Glover v. Johnson, aupra at I 044; Alsager v. Di.strict 
Court. supra at 579; Page v. Pref.8ser, aupra at 402. 

... See Page v. Preisser, supra at 40 I. 
"'Rodriguez v. Tayler, supra at 1248. 
11• Johnson v. Georgia Highway Express, 488 F.2d 

'114, 719 <6th Cir. 1974). 
,., See Copeland III, supra at 925-28 <dissent). 
160 42 U.S.C. l 2996htcl<ll; 45 C.F.R. § 1602. 
,., See Berger, supra at 324: Comment, Cakula­

tion of a Rea.sonable Award of Attorney'$ Fees, 
supra at 3.85; National Association of Concerned 
Veterans v. SecrelaTl,I of De/enu, 675 F.2d 1319, 1325 
<D.C. Cir. 1982) ("Setting a prevailing hourly re.te 
has proven more difficult than perhaps may he.ve 
been contemplated."J. . 

"'CJ., e.11., 42 U.S.C. §3612<cJ, precluding an 
award of fees which the lawsuit Is "brought princl· 
pally for the purpose of gainlng att<>mey fees." 

,., See, e.g., Fu:lps v. C'ity of Springfield, 715 F.2d 
1088, 1092 (6th Cir. 1983); Walters v. Heublein, Inc., 
485 F. Supp. 110, 113 <N.D. Cal. 1979J; Jone1! v. Fed· 
erated Department Stores, ln<J., 527 F. Supp. 912, 
920-21 <S.D. Ohio l981J; ScheriJJ v. Beck, 452 F. 
Supp. 1254 (D. Colo. 1978J. See also, Note, Rule 68: 
A "New" Tool for Litigation, 1.,78 Duke L.J. 889, 
899-90. A proposed amendment to Rule tl8 is pres· 
ently being considered, which would expressly pro­
vide that fees should be denied in such circum­
stances. 98 F.R.D. 361-67 <1983). 

'"'See, e.g., Chesn11 v. Marek, ?20 F.2d 4'i4 17th 
Ctr. 1983J: Greenwood v. Stevemon, 88 F.R.D. 225 
CD. R.I. l!.180). 

16 ' Wu.ten v. Heublein, Inc., supra at 114-15; see 
also Committee Note to Preliminary Draft of Pro­
posed Amendment to Rule 68, 98 F.R.D. at 366 
(1963). 

vate clients dole out huge sums doesn't 
mean that the public should be equally gen­
erous. The "prevailing wage" approach that 
government uses when it Is buying serv­
ices-which Is the essence of Prof. Tribe's 
claim-has a superficial. appeal. But on 
closer inspection it reveals elements of a gt • 
gantic riP-<>ff. . 

Public works cost too much in pa.rt be­
cause the Davis-Bacon Act effectively re­
quires union-scale wages. Medical costs soar 
in part because doctors have dominated 
service and price decisions. There's news 
every week of some windfall for a govern­
ment consultant or defense contractor. For 
all these groups, government should refuse 
to bolster inflated wages and profits. Sorry, 
Prof. Tribe. Lawyers-even civil rights law­
yers-need at least as much wage restraint 
as others when it comes to billing the gov­
ernment. 

Mr. DE:t-.'TON. Mr. President, I am 
pleased to join my distinguished col­
league, Mr. THURMOND as a cosponsor 
of the L.egal Fees Equity Act. The bill 
would. establish standards and proce­
dures for awards of attorneys' fees in 
civil judicial and administrative pro­
ceedings against the United States, 
States, and local governments in cases 
where .Federal statutes allow such 
awards, and eliminates excessive 
awards in such cases. This bill specifi­
cally includes fee awards to subjects of 
investigations under the Independent 

£From the Washington Post, Dec. 16, 19831 Counsel Statute, 28 U.S.C. 593(g), ·and 
ArioRNEY's FEEs also expands the authority of the At· 

Professor Laurence Tribe of Harvard Law torney General over the hiring of out· 
School won a big constitutional case against side counsel by Federal agencies for 
the Commonwealth of Massachusetts and is litigation. The intent of the bill is to 
therefore, by federal statute, allowed to col- achieve a more equitable balance in 
lect "reasonable" attorney's fees from the compensation among the various at· 
loser. But the state is refusing to pay his 
$332,000 bill, which is based in part on an torneys litigating for or against the 
hourly rate of $275. No wonder. That's a government and private attorneys re­
pretty hefty fee for a moonlighting e.cadem- ceiving fees under civil fee-shifting 
ic who wins a liquor license case. Yes, a statutes. 
llquorllcense. Mr. President, a number of Federal 

Prof. Tribe, with two assistants, represent- statutes provide that parties to civil 
ed a restaurant in challenging a state stat- suits and adminiStrative proceedings 
ute that granted churches and schools a · t th u · d s s 
veto power over liquor license applications agams e mte tates, tates, or 
by nearby businesses. After three years he local governments may, under appro­
won decisively In the Supreme court, argti- priate circumstances, recover "reason­
ing that this delegation of a governmental able attorneys' fees" from the govern. 
licensing decision to a private party, particu- ment defendants. These statutes hav,e, 
larly a religious organization, violated due however, placed a great burden on the 
process and the establishment clause of the courts due to the lack of congressional 
First Amendment. Under a 1976 federal guidance as to when an award of attor­
statute, attorneys who win constitutional neys' fees is appropriate, or as to what 
and civil rights cases against governments constitutes a reasonable award. As a 
can request the court to make the losing de-
fendant pay "reasonable" attorney's fees. result, courts have reached conflicting 
The purpose is to promote vindlcation of interpretations of the civil fee-shifting 
those rights. statutes. In some cases the courts have 

Prof. Tribe can command high fees from used "multipliers" and "bonuses" to 
his paying clients <many are not> because he double, and even triple, the normal 
is an eminent co1ist!tutional scholar and a hourly rates of the prevailing party's 
highly creative and successful advocate. attorney. Attorneys' fee in excess of 
Billing $275 per hour, he argues, Is consist-
ent with top wages in Boston law firms, is $100 an hour are common, with some 
mueh less than in the priciest New York or requests exceeding $400 an hour. 
Washington firms, and Is much less than he The Legal Fees Equilty Act will ·pro­
himself has charged some affluent clients. vide the much-needed guidance to the 
Prof. Tribe also argues that the 50 percent courts and Federal agencies for the 
"tip" he applied to the Itemized bill Is both award of attorneys' fees pursuant to 
legal and perfectly reasonable given the Federal statutes thereby reducing the 
complexity of the constitutional theories In· current uncertainties and disparities 
valved, the risk of losing and the time he's reflected fn present decisions. 
waited to receive any compensation at all. 

That's beside the point. High-priced law- Specifically, the bill will: 
yers are just charging much too much-to Set a $75 per hour maxmum rate for 
the point of caricature-and the folks" ex- attorney's fees awarded, and eliminate 
pected to pay their fees should put an end .. the use of bonuses and multipliers to 
to the practice. Just because well-heeled pri- escalate fee awards. This will compen· 

sate "private attorneys' general" at a 
level commensurate with-but still sig­
nificantly higher than-that of their 
government counterparts, but provide 
a reasonable incentive sufficient to at­
tract competent counsel; 

Allow recovery of attorney's fees 
only when a party has prevailed on 
the merits of its complaint, or where 
the suit is concluded by a favorable 
settlement agreement; 

Allow recovery · of attorneys' fees 
only for work performed on issues on 
which the party prevailed; 

Permit the reduction or denial of the 
amount of fee awards, for example, 
where a party has unreasonably pro­
tracted the litigation; where the serv­
ices provided were excessive with 
regard to the nature of the controver­
sy; or where the fee award would un­
reasonably exceed the hourly salary of 
a salaried attorney; 

Provide that monetary judgments be 
reduced-but not more than 25 per­
cent-by the amount of the attorneys' 
fees allowed in the proceeding. Excep­
tions are allowed for suits under cer­
tain provisions of the Equal Access to 
Justice Act, suits for recovery of dis­
puted taxes, or in cases of undue hard­
ship; 

Establish certain procedural require­
ments for attorneys' fee applications, 
including a 30-day time li.mlt after 
final judgment for submitting fee ap­
plications, and require courts and 
agencies to develop additional guide­
lines; 

Clarify the circumstances ih which 
attorneys' fees may be awarded when 
a claim becomes moot or the party re­
fuses to accept a reasonable settle­
ment offer; 

Amend the Independent Counsel 
Statute <28 U.S.C. 593(g)), to impose 
the same $75 per hour limitation upon 
any fee awarded to a subject of an in­
vestigation under the statute; and 

Impose a $75 per hour limit upon 
the amounts payable to outside· pri­
vate counsel retained by any Federal 
agency for litigation where the tax­
payer must foot the bill. 

Mr. President. I welcome the guid­
ance and reform which the Legal Fees 
Equity Act offers. I urge my colleagues 
to join me in cosponsoring the bill. 

By Mr. THURMOND (for him­
self and Mr. MATHIAS) <by re· 
quest): 

S. 1581. A bill to amend section 
3006A of title 18, United States Code, 
to improve the delivery of legal serv­
ices in the criminal justice system to ·· ~-·~·.,. 
those persons financially unable to 
obtain adequate representation, and 
for other purposes; to the Committee 
on the Judiciary. 

CRlMINAL JUSTICE ACT REVISION 

• Mr. THURMOND. Mr. President, I 
rise today to introduce the proposed 
"Criminal Justice Act Revision of 
1985" at the request of the Judicial 
Conference of the United States. · 




