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MEMORANDUM

THE WHITE HOUSE
WASHINGTON

March 2, 1982

FOR: FRED F. FIELDING \

FROM: DAVID B. WALLEéX§

SUBJECT: U.S. v. Hinckley

Roger Adleman telephoned on February 24 to advise that the
U.S. Attorney's Office has requested the Department of
Justice to authorize the filing of a motion for rehearing
en banc of the recent Court of Appeals decision, affirming
the District Court ruling which blocked introduction of
certain evidence in this matter.

In an unusual move, the Court of Appeals, following its
recent ruling, immediately issued a mandate to the District
Court. Thereafter, Judge Parker scheduled a status call

for February 25. As a result, in order to preserve their
right to seek review by the Court of Appeals, en banc, the
Government first filed a motion requesting that the Court of
Appeals recall the mandate.

Last Friday, Adleman advised that the hearing before Judge
Parker took place and a trial date was set for March 9.
Thereafter, however, the Court of Appeals granted the
Government's motion and recalled the case from Judge Parker,
thereby cancelling the trial date.

Adleman is hopeful that if a rehearing en banc is granted

the Court of Appeals will be more receptive to the Government's
arguments than was the liberal panel which affirmed the
District Court.

Joe DiGen@va or Stan Harris will be calling either you or me

in the near future to express their strong desire that the
President testify at the trial in this matter. I anticipate
that they will urge that only by testifying can the President
avoid the suggestion that he has not done his part to avoid
similar attempts on his life or that of his successors. Further,
they will urge that if he were to not testify, the President
would be acting in a manner inconsistent with his expressed
concern with law and order.

At your convenience, I would like to discuss this matter with

YOU. s e L,&/M
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about his personal safety and the national security present
the most compelling justifications for the use of a videotape.
For the President to make a scheduled appearance in the United
States Courthouse would seriously affect +the elaborate but
necessary security measures taken daily to protect him.

Further, the President's schedule does not permit him
to remain "on call" to testify during the trial at a point in
time convenient to the Court and counsel. In addition to num-
erous meetings and appearances here in the city, upon informa-
tion and belief Mr. Reagan has made several commitments which
require him to be out of town for several days within the next
three weeks. To coordinate his schedule with the trial sched-
ule would thus be a difficult task.

4. The +taking of a deposition would eliminate most of
the problems associated with the President's 1live testimony.
The scheduling of the deposition would remain known only to
the parties and would not be a subject for public announcement.
Presidential security would be aided by the taking of the
deposition in the already secured Courthouse.l/ The President's
schedule would be accommodated by the taking of such a deposi-
tion at a mutually convenient time, and the jury would be ex-
posed to testimony that simulated Mr. Reagan's actual presence.

5. The granting of this motion lies within the carefully
exercised discretion of this Court. Clearly, the exceptional
circumstances presented warrant the use of a videotape.

6. TPinally, there is precedent for the procedure urged
here. In the instant case Ms. Jodle Foster was permitted to

testify via a deposition. Moreover, when Sarah dJane Moore

l/ As the defendant has refused to waive his presence at
the taking of the deposition -- indeed he opposes the entire
deposition procedure -- the Courthouse is the only acceptable
place for the confrontation to take place.
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attempted to kill President Ford, the President's testimony
was admitted at her +trial in deposition form. It was then
and it is now a fair and just means of securing a president's
testimony in cases involving attempted assassinations.
WHEREFORE, in light of the above, the United States re-
spectfully submits that this motion should be granted.

Respectfully submitted,

STANLEY S. HARRIS
United States Attorney

ROBERT R. CHAPMAN
Assistant United States Attorney

MARC B. TUCKER
Assistant United States Attorney

ROGER M. ADELMAN
Assistant United States Attorney

CONSTANCE L. BELFIORE
Assistant United States Attorney

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a copy of the foregoing pleading has
been mailed to counsel for defendant, Vincent Fuller, Esquire,
Williams & Connolly, 839 17th Street, N.W., Washington, D.C.
20006, this day of , 1982.

ROGER M. ADELMAN
Assistant United States Attorney




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA

V. : Criminal No. 81-3%06
JOHN w. HINCKLEY, JR.

ORDER

Upon consideration of the United States' motion for leave
to take a videotaped deposition of President Ronald Reagan pur-
suant to Rule 15(a) of the Federal Rules of Criminal Procedure
and the representations of counsel in support thereof, it is
this day of April, 1982,

ORDERED, that the United States' motion for leave to take
a videotaped deposition of President Ronald Reagan is granted;
and it is

FURTHER ORDERED, that said deposition shall take place in
the Courthouse; and it is

FURTHER ORDERED, that said deposition shall remain sealed

until it is offered as testimony at trial.

BARRINGTON D. PARKER
United States District Judge
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President Reagan always has been and remains willing to testify
by means of a videotaped deposition pursuant to Rule 15(a) of the
Federal Rules of Criminal Procedure. Defense counsel consistently
have opposed any testimony by the President. Thus, to seek to have
the President testify by means of a videotaped deposition -- at
which the defendant would be entitled to be present -- would precipitate
legal controversy and would be distractive from the presentation of
evidence concerning the fundamental issues in this case.

Considering all of the relevant circumstances, the United States
Attorney determined not to seek an order for a videotaped deposition
of the President. Accordingly, while there will be considerable
testimony about President Reagan and the effect of the events upon
him, it is not now expected that he will be an active participant in
the trial.

The trial judge in this case has rescinded his December 1981 order
which had directed that the jury be sequestered. 1In light of that fact,
all affected governmental personnel have concluded that no comment as
to the role of President Reagan in this case should or will be made

beyond this statement.
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to such a procedure. Thus, to seek to have the President testify by means
of a videotaped deposition -- at which the defendant would be entitled to be
present —— not only would precipitate legal controversy but further would be
distractive from the presentation of evidence concerning the fundamental issues
in this case.

Considering all of the relevant circumstances, the United States
Attorney determined not to seek an order for a videotaped deposition of the
President. Accordingly, while there will be considerable testimony about Presi-
dent Reagan and the effect of the events upon him, it is not now expected that
he will be an active participant in the trial.

The trial judge in this case has rescinded his December 1981 order
which had directed that the jury be sequestered. 1In light of that fact, all

affected governmental personnel have concluded that no comment as tc the role

of President Reagan in this case should or will be made beyond this statement.

*/ It should be noted that the Government had objected to the defense's
ultimately successful effort to secure testimony from Ms. Jody Foster by
means of a videotaped deposition. '
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by means of a videotaped deposition pursuant to Rule 15(a) of the
Federal Rules of Criminal Procedure. Defense counsel consistently
have opposed any testimony by the President. Thus, to seek to have
the President testify by means of a videotaped deposition -- at
which the defendant would be entitled to be present -- would precipitate
legal controversy and would be distractive from the presentation of
evidence concerning the fundamental issues in this case.

Considering all of the relevant circumstances, the United States
Attorney determined not to seek an order for a videotaped deposition
of the President. Accordingly, while there will be considerable
testimony about President Reagan and the effect of the events upon
him, it is not now expected that he will be an active participant in
the trial.

The trial judge in this case has rescinded his December 1981 order
which had directed that the jury be sequestered. In light of that fact,
all affected governmental personnel have concluded that no comment as
to the role of President Reagan in this case should or will be made

beyond this statement.










DRAFT FFF '5/3/82
Copy of statement to be issued by the U.S. Attorney's
Office this afternoon concerning the participation of President Reagan

in the Hinckley trial.

S o G " - " OV e S S e T SO Y i S s D iy M Ty G o P Gt

The United States Attorney's Office originally desired to
present President Reagan as one of its witnesses in the case of the

United States v. John W. Hinckley, Jr. However, although the President

was one of the four victims of the shooting, it is acknowledged that
the evidence which he could present directly to the jury is limited
and essentially may be developed by andﬂ?hrough other witnesses.
President Reagan has a strong interest in this case, both as a
victim and as one who is deeply concerned about the effect of conduct
such as the defendant's upon the Presidency as an institution. On
March 24, 1982, the President met with members of the prosecutorial
team (i.e., with United States Attorney Stanley S. Harris and with
Assistant United States Attorney Roger M. Adelman) and discussed

the case at considerable length.

The difficulties connected with having a sittiﬁg President
testify in a criminal triai are numerous and obvious. Domestic and
international problems of great impdrtance make persistent and sometimes
unpredictable demands upon a President's time, and the matter of
security -- as evidenced by this very case -- always is of concern.
Giving careful consideration to all of the factors which must be
evaluated, with particular emphasis upon the fact that the President's
testimony would be quite limited and not essential to theApresentation
of the fundamental issues, a determination was made at the White

House that the President would not make a personal appearance at

the trial. W1~ \Jb.{lézﬂa ﬁhyu;8~ a4(g~u,;{ . el Lo LA,
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25 Dctober 1982

vear Fred:

YThank you for your latter of 1l October
1982. 1 appreciate your ssnding me the
copies of your article “"The Mischief
Wrought by the Miranda Ruling.® Your
points are certainly thought provoking.

With best personal regards,

Sincerely,

EDWIN MEESE IIX
Counsellor to the Fresident

Mr. Fred E. Inbau
357 kEast Chicago Avenue

Chicago, I 60611
agéf/;Ed Meese

EM:ES:vml



Dear Fred:
Thank you for your letter of 11 October
1982. I appreciate your sending me the
cop ies of your article "The Mischief Wrought
by the Miranda Ruling." Your points
are certainly thought provoking.
With best personal regards,
Sincerely,
EM

cc to Meese

EM;es
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Fred E. Inbau  ~

Immediately after the attempted assas-

sination of President Reagan in the early
afternoon of March 30, 1981, Secret
Service agents and District of Columbia
police arrested John W. Hinckley Jr. and

took him to local police headquarters ar- .

riving there at 2:40 pm. ' s P -p w0

They wanted to question’ Hinckley not
only about his motive, but also about pos-
sible accornplices. Before doing so, how-
ever, they dutifully read him the warnings
of constitutional rights the Supreme Court

in 1968 mandated in its 5-4 decision in *

Miranda vs. Arizona. These were the

. warnings of his rights to remain silent and
to have an attorney present before or dur-

" ing his questioning by the police. Unless a

Tt ks s

~ custodial suspect waives those stated

rights, there can be no questioning of him,
except with his attorney’s consent. That
consent rarely is forthcoming.

Concerned that a court might decide the
warnings they give are inadequate or im- -
properly stated, police read them to
Hinckley from a printed departmental
document three times within a two-hour
period. After receiving the third set of
warnings, Hinckley was given a “waiver
of rights” form on which he wrote “yes,”
indicating he had read his rights and un-
derstood them. Then he was asked wheth-
er he “wished to answer any questions.”
At this point Hinckley said, “Idon’t know.
U'm not sure; I think I ought to talk to Joe
Bates (his father’s lawyer in Dallas).”
Hmokley added: “I want to talk to you, but
flrﬁ I wan! to talk *2 Joe Rates

After he was booked at which tlme;

identification data and fmgerprmts were
taken, and while police were trying to con-
tact BRates, two FBI agents arrived and
arrested Hinckley for violating the Presi-
dential Assassination Statute. They were
informed of all that had transpired and

at about 5:15 p.m. He received the Mir-
anda warnings for the fourth time. The

_then took Hinckley to the FBI field office

FBI presented him another waiver form. ,

Hinckley signed it; however, “it was clear-
ly understood that he did not waive his
right not to answer questions before con-
sulting counsel.’§ Nevertheless, he did an-

- swer various “background” questions the

FBI agents asked. Hinckley’s answers,
however, were declared unusable as evi-
dence in the District of Columbia trial and
appellate courts because he’ previously
had asked for a lawyer. Both courts re-
jected the government’s contention that
the questioning of Hinckley at the FBI of-

fice was merely “standard processing

procedure” of an “essentially administra-
tive nature.” They concluded the “back-
ground” questioning constituted an inter-
rogation for the purposes of obtaining
information that would negate the reason-
ably anticipated.insanity defense plea at
the time of trial.

In view of the court rulings declaring

the “background information” inadmissi-

ble, whatever value that information may
have been to the prosecution was irretrie-
vably lost. Reliance had to be placed,
therefore, upon independent evidence of
Hinckley’s sanity, including the prosecu-
tion’s psychiatrists’ testimony that he
was sane. Their testimony was contradict-

ed by several defense psychiatrists. -

FORPRES® N P S

Hinckley ultimately was found not guilty
by reason of insanity. N

A month before Hinckley shot the presi-
dent, a Washington, D.C., murderer’s con-
viction was reversed because, after re-
ceiving the same litany of warnings given
to Hinekley, the suspect wrote “no” on the
printed question form in answer to the
question whether she was “willing to an-
swer questions without having a lawyer
present.” Such acceptances of the Mir-
anda invitations to silence are not rare.

Another example of the mischief
caused by the Miranda mandate is the
California case of Barry Braeske. After
confessing that he had murdered his moth-
er, father and grandfather, that confes-
sion was nullified by the California Su-
preme Court. After receiving the required
warnings and having agreed to be ques-
tiohed, Braeske’s attention was called to
the blood on his trousers, wiiereupon he
said he wanted a lawyer. The interroga-
tion ceased, but as the police were pro-
cessing the charging papers, Braeske re-
quested to speak “off the record.” He then
admitted the killings and disclosed the lo-
cation of the fatal weapon. The California
Supreme Court, in a 4-3 decision, held this
constituted a violation of Miranda be-
cause Braeske had asked for a lawyer be-
fore making the statement.

Why did the U.S. Supreme Court create
the Miranda rules after 30 state supreme
courts and a federal circuit court of ap-

peals had held for many years that no such -

warnings were constitutionally required?

. They were the product of the Warren

court’s pursuit of egalitarianism.
The Warren court’s basic consideration
was this: rich, educated, ‘intelligent sus-

The M1schlef Wrought by the eranda Rulmg

pects very probably know from the out
they have the privilege of silence, wher:
poor, uneducated or unintelligent suspe
are unaware of that privilege Con
quently, anyone in custody or otherw
deprived of his freedom, must receive
warnings prescribed in Miranda.

Egalitarianism does not lend itself
criminal investigation. The time to sh
compassion because of a criminal s
pect’s unfortunate background is after i
determined whether he commiited the -
fense, not before.

The Supreme Court, at the earliest
portunity, ought to overrule Miranda,
else uphold the validity of the test of cc
fession admissibility enacted by Congre
shortly after Miranda as part of the 19
“Omnibus Crime Bill.” That test provid
that a confession ‘“shall be admissible

- evidence if it is voluntarily given,” a

that the failure to give any of the warnin
would not categorically outlaw a co
fession.

Although Congress mtended in effe
to overrule the Miranda decision in i
1968 crime bill, nothing has changed; t
Supreme Court’s Miranda ruling tak
precedence, and it continues to be us
and overused daily by police officers a
in courtrooms across the country. The te
of admissibility of a confession should b
as Congress stated, only whether the co
fession is voluntary. This affords adequa
protection to the innocent, while at tI
same time, allows the prosecution
prove its charge against the guilty.

Fred E. Inbaw is professor emeritus
Northwestern University School of Lax
hicago, 111










KABC-TV %51 Prospect Averos Hoowoos C20ma 80027 Telephone 2135577777

BRUCE HERSCHENSOHN
COMMENTARY

4-1-81

Over the last two days I've heard, and I'm sure that you've heard

a great deal of quick and angry analysis that arrived at the con-
clusion that this is a sick and a violent society,rand that somehow,
the man who's the attempted assassin is reflective of our sick

and violent society. I'm convinced that that kind of analysis is

too quick and too dumb. And if any speck of that kind of analysis

is true, then we, and the rest of the world, better understand

and appreciate that we're also reflective. of Timothy McCarthy

and Thomas Delahanty, the secret service agent and the D.C. police-

man who risked their lives to save the life of the President.

Yesterday, D.C. police-officer Delahanty was visted in his hospital
room by Michael and Maureen Reagan and he told them, '"Tell the
President I did everything I could.' Well, he certainly did, and

he didn't need to say that at all because the video-tapes bear
witness to that fact, as they do for the secret service agent,
Timothy McCarthy. In light of all that, I don't understand the
fascination with someone else---the lunatic, or how anyone can
arrive at the conclusion that he typifies the society in which

we live. I do understand any great fascination with the two men

who made the split-second determination to be killed, if

necessary, in order to save the life of someone they didn't know:




Bruce Herschensohn
Commentary / 4-1-81
KABC-TV
Page 2.

But they did know that that person was the President of the United

States and, at all costs, he had to be guarded from a maniac.

I would hope that psychiatrists would appear on television and
over radio and tell us what makes men like Timothy McCarthy and
Thomas Delahanty tick. Where do they come from? What kind of
backgrounds do they have? What are their families like? What kind

of society produced heros 1like this?

Look at those tapes. Just look at them. The average American is
not an assassin: is not responsible for the breeding of crazy
people...and I'm convinced that we have the best and the most
decent society in the history of the world. I'm also convinced
that, though lunatics exist in our society and always will, that
there is a great heroic counter-balance to them, and that that
great heroic counter-balance outweighs the lunatics, at least in
this case, by two to one. And who knows how many others in the
secret service and the D.C. police-force and the police-forces

all over the nation would have done exactly the same thing?

In truth, what heros we produce for young people to emmulate,
if we'd just give them the attention that they deserve. We all
did see those video-tapes of that tragedy of two days ago. But

it wasn't as tragic as it could have been. I'm in no way trying
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to discount the actions of the nut who fired those shots: but
that's all he was. A nut. I can think of nothing less important
than his name. And, at this time, I can think of nothing more

important than the names of Timothy McCarthy and Thomas Delahanty.

No honor is high enough, no respect is deep enough, and no pride
is worthy enough for those two American human beings who used
their heads and lives, if necessary, to save us all from a

deeper crisis than the one that we witnessed.
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