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THE SECRETARY OF CONVIMIERCE
Washington, D.C. 20230

The President has meen

November 18, 1981

MEMORANDUM FOR THE PRESIDENT

FROM: MALCOLM BALDRIGE, CHAIRMAN PRO TEMPORE /vfﬁg
CABINET COUNCIL ON COMMERCE AND TRADE

SUBJECT: The Shipping Act of 1981

Your Administration has been asked to state its position on the
Shipping Act of 1981 (S. 1593), a major piece of legislation
sponsored by Senator Gorton to revise the economic regulation of
international ocean liner shipping operating in the U.S. foreign
trade. The existing regulatory regime tends to place U.S. flag
carriers at a competitive disadvantage and is a major source of
irritation to our trading partners.

The Bill's principal objective is to reestablish the primacy of the
Shipping Act of 1916 by granting complete anti-trust immunity to
authorized forms of economic cooperation among carriers. The Bill
would also simplify the process by which liner conference¥ activities
are sanctioned in the U.S. foreign trade and would strengthen the
conference system as a method of insuring stability in that trade.

S. 1593

The following principal provisions of the Bill were considered by the
Cablnet Councll:

1. Ocean carriers may enter into agreements among themselves
regarding capacity, service and prices.

2. Such agreements must be filed with and approved by the Federal
Maritime Commission. The FMC has discretionary authority to
disapprove an agreement if it is found to be unjustly discriminatory
or unfair, or detrimental to U.S. commerce.

3. Any activities permitted by the Act are exempt from the
anti-trust laws.

¥Conference means an association of ocean common carriers which
provides ocean transportation on a particular route or routes and
which operates within the framework of an agreement establishing
rates and any other conditions of service.



L, FEvery carrier is required to file with the Federal Maritime
Commission (FMC) tariffs showing all rates in effect over routes
served by such carrier. In order to deter unadvertised discounting
or "rebating'", the FMC is empowered by the Act to penalize carriers
for failure to adhere to filed tariffs.

Cabinet Council Position

Areas of Agreement

There is a broad area of agreement that covers the following points:

o closed conferences, setting of ocean rates by conferences,
and agreements among carriers to rationalize services should be
permitted.

o extended anti~trust immunity should be granted.

o predatory practices, such as use of "fighting ships"
subsidized by conferences to drive independents from a trade, should
be banned.

o the FMC should not approve agreements among carriers on the
basis of the two vague and arbitrary criteria contained in the Bill.
Rather, any agreement should be approved automatically if none of the
concerted activities it specifies is prohibited explicitly in the
Act. '

0 the tariff filing requirement and enforcement of tariffs by
the FMC should be discontinued and the Federal government should be
removed from all involvement in rate-making activities. The Cabinet
Council believes that if the conferences are free to set rates and to
establish self-policing mechanisms to enforce rates, they should not
have assistance from the Federal government to compel adherence by
conference members to agreed upon rates.

Areas of Disagreement

There remains disagreement within fthe Cabinet Council over the ocean
shipping activities that should be prohibited. There is further
disagreement over the application of anti-trust laws to any
prohibited activity. The Justice Department argues that anti-trust
laws should be applied to ocean shipping activities prohibited
explicitly in the Act. The industry argues that their primary
problem is with the anti-trust laws themselves and with the
uncertainty that has been created by Justice Department enforcement
and court interpretation of those laws. In the view of ocean
shipping interests and of Senate sponsors of the bill, the
application of anti~trust laws to ocean shipping activities has
created a destabilizing and untenable situation. Accordingly, the
Department of Transportation proposes that anti-trust laws not be
allowed to apply to any ocean shipping activities whether permitted
or prohibited under the Shipping Act.
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There is a further disagreement about what activities should be
prohibited. The disagreement 1s based on two fundamentally different
views of the economic effects of rate-setting by conferences. In the
view of the Department of Justice, permitting conferences 4o set and
enforce rates without restraint would result in prices higher than
those that would prevail 1f that ability were limited. The
Department of Justice argues that maintenance of higher than
competitive rates will draw excess capacity into our trades,
resulting in service competition rather than price competition and in
a loss of economic efficiency.

The Department of Transportation seeks to minimize as far as possible
government regulation of conference rate-setting activities. The
Department of Transportation argues that there is or will be
sufficient competition from independent carriers to hold down prices
and to discipline conference power. The Department of Transportation
argues further that because attempts by conferences to set rates at
excessively high levels will attract new independent carriers into
the trades, government intervention in conference activities should
be limited to assuring that conferences do not abuse their power by
driving independent carriers from those trades. In the view of the
Department of Transportation, any limits on conference rate-setting
activity will undercut the economic benefits of conferences to
financially distressed U.S. flag carriers.

The Department of Justice argues that i1f the purpose of allowing
conferences to set prices at higher than competitive levels is to
provide a substitute for government operating subsidies, then the
approach is wasteful because it benefits carriers in proportion to
their shares of the trade. In the view of the Department of Justice,
since foreign flag carriers carry about 75% of the cargoes in the
U.S. foreign trade, they will receive about 75% of the benefits of
any super-normal return implicit in the rate structure.

Department of Justice Position

The Department of Justice proposed three measures that they believe
would resolve substantially their problems relating to
"cartelization" of ocean liner shipping by preserving avenues for
price competition between conference carriers. These are:

1. Prohibition of revenue and profit pooling. Under this practice,
carriers establish in advance of an accounting period the respective
shares of revenue and/or profits that each will receive irrespective
of the amounts of cargo carried. Cargo pooling, which i1s a form of

space sharing, would be permitted.

2. Prohibition of inter-modal rate-setting by conferences. Under
this practice, conferences set the "through rates" for inter-modal
shipments over transportation routes having both ocean and land
segments. Individual ocean carriers would still be free to negotiate
"through rates" with individual inland carriers and such "through
rates" could be advertised by the conference.




3. Prohibition of inter-conference agreements. This would preserve
the so~-called "gateway competition" that assures rivalry between
conferences serving different ports, such as the U.S. Gulf Coast and
the U.S. East Cocast. Inter-conference agreements are permitted under
present law. '

The Department of Justice seeks to remove the regulatory
uncertainties relating to enforcement of any prohibitions on
conference activities by exempting those activities from the
sanctions of the FMC, a regulatory agency. All of its penalties for
violating prohibited activities would come under the anti-trust laws,
not the Shipping Act.

Department of Transportation Position

The Department of Transportation objects to the limitations on
conference activity proposed by the Department of Justice. The
position of the Department of Transportation 1s similar to the Bill
in the forms of economic cooperation that would be permitted,
including closed conferences, limits on capacity, and inter-modal
rates. The Department of Transportation believes that conferences
should be free to establish inter-modal through rates to satisfy the
demand for containerized services and to prevent erosion of the
conference system. The Department of Transportation position would
remove the government from involvement in conference activities,
prohibiting only predatory practices. The Department of
Transportation seeks to remove the uncertainties regarding the scope
of anti-trust immunity for conference activities by completely
exempting those activities from antitrust laws. All of its penalties
for violating prohibited activities would come under the Shipping
Act, not the anti-trust laws.

Implications for Legislative Strategy

The Senate Bill has the support of U.S. flag carriers, shippers and
our trading partners. The two provisions considered most essential
to passage are anti-trust immunity for carriers and FMC tariff filing
requilremeéents.

Anti-trust Immunity

The present position of the Department of Justice with respect to
anti-trust immunity represents a major change from its past
positions. In conferring blanket anti-trust immunity with specific
exceptions, the Department's position probably would be viewed as a
substantial concessicn to maritime interests and to the demands of
our trading partners for greater comity.

The industry, however, may view the exceptions to anti-trust immunity
that would remain under the Department of Justice proposal as
confusing and destabilizing because of the arbitrary distinctions
they believe the Department of Justice has drawn in the past between
those activities that are subject to the anti-trust laws and those
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that are not. The industry believes there will be continuing
uncertainty as to how the Anti-frust Division may interpret concerted
ocean shipping activities under the clarified anti-trust immunity
proposed by the Department of Justice.

Tariff Filing Requirement

The Cabinet Council position favoring abolition of tariff filing
requirements, while entirely consistent with the Administration's
overall deregulation objectives, will provoke extremely hostile
reaction from Congressional sponsors of the bill, from U.S. flag
carriers and from shippers. Carriers regard the tariff filing
requirement as the only effective means to enforce anti-rebating
statutes, which protect U.S. flag carriers from aggressive price
competition from foreign flag carriers. Shippers support tariff
filing requirements as a protection against discrimination by
carriers as between large and small shippers.

It was never the intent of Congressional sponsors to tamper with
tariff-filing requirements because these have never been

problematic. Continuation of tariff-filing probably will be a
condition of passage for new legislation. If a bill with such
requirements reaches your desk, it will on the surface contain most
of what the Administration supports, and it will be difficult at that
time to justify a veto. However, such a bill would set aside our
central philosophical concern that conference rate-making authority
should not be reinforced by government enforcement of conference
rates.

Options

There are two options for you to consider. The essential difference
between them pertains to the ocean shipping activities that would be
prohibited, and to the anti-trust treatment that would be accorded
those prohibited activities.

Option 1 (Department of Justice)

o Permit ocean carriers to enter into agreements among
themselves regarding capacity, service and prices subject to the
following restrictions:

—— Prohibit revenue and profit pooling
-— Prohibit inter-modal rate setting by conferences
—— Prohibit inter-conference agreements

o Require the FMC to approve an agreement if it does not
specify any activity that is prohibited explicitly in the Act.
End use of discretionary approval criteria.

o Grant anti-trust immunity to every form of cooperative
activity that is not prohibited explicitly in the Act.

o Discontinue tariff filing requirements and tariff enforcement
by the FMC.



Option 2 (Department of Transportation) {i} Fif <2 (Eamwo

o Permit ocean carriers to enter without restrictions into
agreements among themselves regarding capacity, service and
prices.

——=Permit revenue and profit pooling
~—Permit inter-modal rate-setting by conferences
——Permit inter-conference agreements

o Require the FMC to approve an agreement 1f it does not
speclfy any activity that is prohibited explicitly in the Act.
End use of discretionary approval criteria.

o Grant complete anti-trust immunity to ocean shipping
activities. The exclusive remedy for engaging in prohibited
activities would be under the Shipping Act.

o Discontinue tariff filing requirements and tariff enforcement
by the FMC. Require carriers to publish their tariffs with a
commercial service.
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SUBJECT Agency ews of Ocean Shipping Policy Options Sent
to the President
The Memorandum for the President on the Shipping Act of 1
11/18/81, s=t forth the following two options:
Option 1 (Department of Justice)
o Permit ocean carriers to enter into agreements among
themselves regarding capacity, service and prices subject
the following restricvions:

——Pronipit revenue and profit pooling

—-—-Prohibit inter-modal rate setting by conferenc

~-Pronibilt inter-conference agreements
o Reqguire the FMC to approve an agrs=ement if. it does
specify any activity that 1s pronhibited explicitly in
End use of discretionary approval criteria.
0 QGrant anti-trust immunity to every form of cocopsra
activity that is not prohibited explicitly in the Act
0 Discontinue ftaririf Tiling requirements and tarii?
enforcemant by tThz FMC.
Option 2 {(Departmsnt of Transportation)
0 Permit ocean carriars to enter without restriction
agreements among themselves regavrding capacity, servi
prices.

~-~Permlt revenue and profit pooling

~—Peprmit intespr-modal rate-setting by confersnces

—~—Permit inter-conferesrnce agreements
0 Require the PMC To approve an agresment 1f it does
Specifily any activity that 1is prohibited explicitly in
#nd use ci discretionary approval criteria.
o Grant complete anti-trust immunity To ocean shippi
activities., The exclusive remady for engaging in pro
activities would be under the Shipping Act.
o Discontinue tariff filing requirements and tariff
enforcemant oy the MC. Raquire carriers %o publish
tariffs with a commercial service.
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These options
commercial activi

1) conference inter-modal rate authority

2) revenue and profit pooling by ocean common carriers

3) inter-conferance agreemants
by anti-trust immunity for ocean shipping activities, including
activities that may be prohibitad explicitly ia ths Act
5) reguirement that carrisrs publish tarlffs with a commercial
service
The table below indicates the positions of the various agencies on
each of the five contasted slements in the DOT and DOJ options.
Certain agencies endorsed a single option in ifs entirety, while
others supported features of both options,

Agency Positions on Areas of Disagrsement

Between Option 1 {(Justice) and Option 2 (Transportation)
Option Supported
Option|Option

Issue State|Treasury|Energy |OMB|USTR|CEA 1 2 Qther
Intermodal 1 1 2 2 2 1 3 3 0

ratsa
authority

|
t—

1=
}—=
no
=
no
)=

=
[h]
(e}

Anti-trust

immunity

Tariff Note 2 2 Note 2 1 3 1 2
Publica- A A

Tion

n SU R

A - Position not clear
53 - Subject To anti-trust laws and allcow any agreements that ars not
iln restraint of Trade



In addition, the O0ffice of Public Liaison has endorssd Option 2.

None of tThe agencies has oppossd any orf the positions comprised
within the sgos tantial area of agreement between Justice and
Transportation. 1In particular, there is solid support for the
abolition of Cariff Tiling requirements.

The Office of Legislative Affairs has provided a paper from the
Senate Commerce Committee which discusses likely pelitical reaction
to the Administratioan's proposals. ({See Attachment)

Potential for Compromise

H O ®

hare may =2xist a basis for compromise vdatween Options 1 and 2 that
akes account of the arguments of both Justice a-d Transportation,

nd that saztisfies the essential concerns of carflers) shippers and
ur trading partners. That compromiss would have the following
eatures: '

1. Grant coanfaerence intermodal rate authority in the {Torm proposed
jointly by the Paderal Maritims Commission and the Interstate
Commerce Commission (See Attachment A). Their proposal grants
anti-truss iﬂmun?ty to the setting of intermodal rates by
conferences, out requires conference members To nsgotiate rate
divisions individually with inland carrilers, subjects those
negotiations to anti-trust enforcement, and disaliows the disclosurs
in tariff filings of inland divisions of a Jjoint through ratse,.

2. TImpose severs limitations on revenue pocling and
inter-conrarance agresments, bud do not prohibit them. Predicate
approval of these activitiess on The requirement that they not be in
restraint of trade. Criteria used by the Justice Department in
i3suing business review letifars on proposed mergers should also
apply to scrubiny of The types of business combinztions contemplated
by vrevenue pooling and inter-conference agreenents. It is nos
necessary for the Justice Department to have jurisdiction over thess
ocean shipping activities in order to base regulation of them on thsa
Departmment's merger guldelines., Enforcemant authority could reside
in the FMC instzad of in the Justice Department.

3. Grant anti-trust lmmunity fTo ocesan common carriers, other
persons subject to the Act (Shipping Act of 1916) and activities
within the jurisdiction of the FMC under the Act. This is
consistent with the intent of the Gorton Bill to reaffirm the
primacy of the Act over fthe anti-trust laws, but doss not 2sxtend
anti-trust immunity ©o inland commerce in any form. Accordingly,
such a proposal would comport with the FMC/ICC proposal to subjecst
negobliations bDeavwsen ocean carriers and inland carriers to the
anti-trust laws. It would 2also deny anti-trust immunity bto Shippers
Councils, wnich in any event are not supported strongly by sithear
arriers or shippers. {Shippers Councils might be.a nacessary



countervailing Tforce to the powsr of conferences if confesrences were
To be given authority to negofliate on behalf of their members with
individual inland carriers. However, such authority is not
contemplated by the FMC/ICC proposal, nor is it favored by any of
the agencies. This Dos;t;on essentially woulid 1ift anti-trust
immunity at the water's edge, save for agresments of certain
portside entities subject to the Act. It would give the IMC
authnority to approve and police revenus pooling and
inter-confarencer agreements.

Position on Tariff Filing Regquirements

The Gorton Bill does not tamper with the tariif 1111nc regquiresment
and it was nevar considered a candidate for regulatory raform bafore
the Administration proposal surfaced.

Continuation of tne tarlif filing reguirement and ol HMC tarifl
enforcement ranks with anti-trust immunity in terms of importance to
U.S. flag carriers, whose economic interests the Gorton Bill is
intended to advance.

he purpose of the tariff {filing requirement is to pravent so-callad
"destructlve competition” in the form of unlawiul price discounting
or rebating. It 1s the instrument through which the "common
carrier” concept, which assures snippers and poris of
non-discriminatory treatmenc, is made to work 1n ocea

transportation. Neither carriers nor shilppers favor aoaq“onlmg the
common carrisr congept.

Without the tariff riling requirement, the FMC would have no
effective means to snforce the antil-rebating statuts enacted in 1979
or the statutes relating to controlled carriers. Most U.S. flag
carrilers greatly fear revacing by foreign flag carriers and price
discounting by controlled carrisrs because of U.S. flag

carriers' nigh cost structure and generally weak financizal
condition. Because U.S. Tlag carriers believa that abolition of
tariff Tiling regquirements would stimulate uncontrollable price
competition, and because small shippers Tfear ths price
discrimination that would result thersfrom, both U.S. flag carriers
and shippers vigorously oppose any change in the status quo.

The Department o0i Transportation and the Assistant Lo ths Presidens
Tor Policy Davelopment hava indicatzsd their readiness to retreat
from support of the proposal on tariff Tiling 1f lezislation
omitting that proposal reaches the Presidentis desk. If we ars not
serious about tThls radical deregulatory oprovision, it may bs prudent
to drop it from the Administration's proposal now. If we do so, we
#wlll be perceived 2s helping the industry in accordancs with ths
President’s campaliagn promises, while avoiding a fight w2 hava
neitnher the will nor the ability to win anyway.



Although DOT, hnergj and UST% probably would not oppose continuati
of the LaFlIL iling requirement, Justice, Treasury, CEA and State
probably would

In order to accomodate the general agency support for daregulation
in the tariff area, the Administration might propose the following

=1
variation on the DOT model.

1. Require publication of tariffs with a commercial service.

2. Maintain penalties under the Act for failing to publish tariffs
and for failing to adhzsre to Dubl shed tariffs

3. Treat the FMC as an administrative law court to which carriers
or shippers could bring casas of alleged violation of tarif?
reguiremsants.

b, Deny the FMC the right to initiats cases on its own.

This proposal would 1nvolve substantial streamlining of tariff
regulation and would relegate the ﬂTC to a passive guasi-judicial
role, but it would leave ewnough teeth in the anti-rebating
statutes to placate industry opposition.
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December 3, 1981

MEMORANDUM FOR MR. CRAIG L. FULLE
ASSISTANT TO THE PRESIDENT FOR CABINET A
THE WHITE HOUSE

R
FFAIRS

Subject: Shipping Act of 1981

Your Cabinet Affairs Staffing Memorandum No. 018994CA of
November 20 raquested comments on CM%120 "The ShTDplfg Act of
1981" by November 25. We are submitting the following comments
at this time as the staffing memorandum did not reach the State

Department until yesterday.

Ocean shipping conferences are cartels and operate with

the same effect on economic efficiency as similar organizations
in other economic sectors. The United States must tolerate
their operation in ocean shipping, however, as the policies of
our trading partners favor theilr existence. 2Any attempt to ban
conference operations would cause a serious crisis in our inter-
national relations. Therefore, the United States should allow
conferences to exist under conditions which will constrain them
to operate in the most economically efficient way, but which are
nonetheless consistent with the demands of international comity.

The Department believes that
the Department of uuStlce best mee
tion of closed rationaliz
filing and enforcement, ex
a
1

he proposal put forward by
s this objeactive Legali
nces, abolition of tariff
£ antitrust immunity, and
andards for conference acgree-—
e

=i

abolition of subjective
ments will move us far c prevailing international
practices in shipping. At the same time, the prohibition of
revenue pocling, intermodal rate setting and interconference

agreements will retain the assurances 0f price competition
necessary for economic efficiency.

Ny

The Department strongly favors an active Administration
policy for revitalization of the U.S. merchant marine but acgrees
with Justice that regulatory reform is unlikely to make a
significant contribution in this regard Unless conferences
were permitted to encgage in predatory p: cLices against new
entrants, the above normal conference ra'es will attract addi-
tional tonnage into the U.E. trades and thereby dlelFaLv the
increased o:o:its conference members hope to earn. Horeover

fin



if the conferences are able to win any extra profits, three-
guarters of the gain will go to foreign-flag operators as
US-flag companies carry only one-guarter of our liner trade.

Finally, Secretary Baldrige may be unduly pessimistic
about Congressional disposition of the generally agreed pro-
posal to abolish tariff filing and enforcement.. An amendment
with the same effect recently won solid Republican support in
the House Merchant Marine Subcommittee and was defeated, by
only one vote, by the Democratic majority. Senator Gorton
reportedly has no ingrained opposition to this idea, and
shippers have indicated to us that early expressions of
opposition were not based on a thorough examination of the
question. In the Department's view, this proposal could suc-
ceed with active Administration support.

.1/ z'\</ / :’,i : ,;’{/ ’,"/';_, ‘:
L. "Patil Bremer, III/

Executive Secretatry






W
SHORT STATEMENT OF THE ISSUES REGARDING THE SHIPPING ACT OF 1981

There is general agreement that reform of the regulation
of the international ocean liners in the U.S. foreign trade is
necessary. The Shipping Act of 1981, S. 1593, sponsored by
Senator Gorton contains four principal provisions that were
discussed by the Cabinet Council.

S. 1593

1. Ocean carriers may enter into closed conferences, which can
agree upon capacity, service and prices, and can exclude other
carriers from joining the conference.

2. Conference agreements must be filed with and approved by
the Federal Maritime Commission. The FMC has discriminatory
authority to disapprove an agreement if it is found to be
unjustly discriminatory or unfair, or detrimental to U.S.
commerce. : :

3. Any activities permitted by the Act are exempt from the
antitrust laws.

4. Ocean carriers must file tariffs with the FMC that show all
rates in effect over all routes served. The FMC is empowered
by the Act to penalize carriers for failure to adhere to filed
tariffs, which deters unadvertised discounting, or 'rebating'.

Cabinet Council Position

The Cabinet Council agreed upon the following points:

1. Closed conferences, setting of ocean rates by conferences,
and agreements among carriers to rationalize services should be
permitted.

2. Predatory practices, such as the use of 'fighting ships',
subsidized by conferences to drive independents from a trade,
should be banned. '

3. The FMC should approve all agreements filed that are not
expressly prohibited by the Act. This would end the use of
vague and arbitrary criteria.



4. Tariff filing requirements and the enforcement of tariffs
by the FMC should be discontinued. The Federal government
should not be involved in rate-making activities, and
particularly not in the enforcement of conference rates.

Issues Left Unresolved

The Departments of Justice and Transportation have
different positions on the following issues.

1. Revenue and profit pooling. Under this practice carriers
establish the shares of revenues and/or profits that each will
receive irrespective of the amounts of cargo carried.

° DOJ argues that revenue and profit pooling should be
prohibited. Revenues and profits must continue to be
tied to performance; otherwise ocean carriers have an
incentive to provide lower cost, lower quality service
while shippers receive no reduction in rates.

° DOT argues that the government should not interfere
in the types of activities that conferences undertake.

2. Intermodal rate setting by conferences. Conferences would
set the 'through rate' for intermodal shipments over routes
with both ocean and land segments.

° DOJ opposes intermodal rate setting by conferences.
The benefits of land competition may be eliminated if
conferences are able to set intermodal rates. Lower
rail rates would not reduce the final cost to the
shipper. 1Individual ocean carriers would still be
free to negotiate 'through rates' with individual land
carriers and such rates could be advertised by the
conferences.

° DOT argues that intermodal rates are necessary to
satisfy the demand for containerized services and to
prevent erosion of the conference system.

3. Inter-conference agreements. Conferences would be able
to make agreements with each other.

o

DOJ opposes permitting inter-conference agreements

to preserve the gateway competition that assures rivalry
between conferences serving different ports, such as

the U.S. Gulf Coast and the U.S East Coast. This kind
of competition limits the ability of conferences to
raise rates above competitive levels.

° DOT would allow inter-conference agreements, since they
are permitted under present law, and prohibiting them
would involve government in conference activities.

4. Antitrust Immunity. All parties favor the extention of
antitrust immunity.




o

DOJ would grant antitrust immunity for all agreements
filed with the FMC. Since the FMC can reject only
those agreements expressly prohibited, this would

set a clear standard for agreements that would be
immune. All agreements not filed with the FMC would
be subject to the antitrust laws.

° DOT proposed that the antitrust laws not be allowed to
apply to any ocean shipping activities, whether
permitted or prohibited by the Shipping Act.

The two departments disagree about the effects of allowing
closed conferences.

DOJ believes that prohibitions on the first three
activities listed above are necessary to ensure that
competition restrains the rate-setting ability of the
conferences. If competition does not prevent rates above
competitive levels, non-conference carriers will be attracted
into the trades, leading to greater excess capacity in the
conferences than currently exists, service competition, and a
loss in economic efficiency. '

DOJ also argues that i1f the closed conferences are viewed
as a substitute for operating subsidies, then this approach is
wasteful. Ocean carriers will benefit in proportion to their
share of the trade; since foreign flag carriers obtain about 75
percent of the cargoes in the U.S. foreign trade, they will
receive about 75 percent of the benefits of any super-normal
returns.

DOT would like to minimize federal government regulation

of conference rate setting activities. They argue that any
attempt to raise rates above competitive levels will attract
independent carriers into the trades. BAny limits on conference

rate-setting activity will undercut the economic benefits of
conferences to financially distressed U.S. carriers.

Options

There are two options to be considered. The first issue
reflects a difference of beliefs about the need to prohibit
certain activities to assure competition when more effective
rate-setting conferences are permitted. The extension of
antitrust immunity is a question of who should judge and
penalize an illegal agreement.
Option 1

§ The following restrictions would be placed on the
activities of closed conferences.

Revenue and profit pooling agreements would be
prohibited.

Intermodal rates could not be set by conferences.
Agreements between conferences would be prohibited.

§ Antitrust immunity would be granted for allragreements
F11aAd wi+kh +ha MO



Option 2

§ There would be no restrictions placed on the rate-
setting powers of closed conferences.

§ Antitrust immunity would be granted to all ocean
shipping activities. The remedy against prohibited
activities would be from the Shipping Act.
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On a recent trip to Korea, I met with President Chun who,
in a private meeting with me, told of the great impression that you
had made on hisqpersonally. I quote: "My visit with President Reagan
in February, so early in his Administration and mine, had a profound
effect on me. I believe it was providence (his word) that made such
a man the head of the United States at this time. He is a man of
charactér with integrity and sincerity. I believe we can now count
on the word of the United States. On my recent trip to the ASEAN
countries, when I talked to the Teaders of these countries, each
confessed a distrust of the United States as a dependable ally.

I spoke with each, telling of my experience with President Reagan, my
belief that under his Teadership the word of the United States could

be counted upon. I was able to convince each of them to believe this.
In two cases, I had to stay an extra day to insure that they did under-
stand that the United States, under President Reagan, would be
dependable and reliable where before it was not." Once again I saw in
‘ President Chun, a tough military leader, an a]most religious belief in
you as a person.

I thought it was important to communicate these words to you
directly (in fact, in President Chun's case, he asked me to do so) together
with my concerns. 1 felt it important that you know first-hand the way
that these and other leaders of the world with whom I have talked all
trust you. The important things is that these leaders trust you because
they believe they understand you and that under you the United States'

actions will be based upon principles that they see in you. 1[I believe it
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is essential at this time that you personally project those principles
into the decisions that govern our important relations with other
countries. I think it is important that you use your personal leader-
ship to insure that those who are making our foreign policy decisions
know there are some things the United States stands for simply because
they are right, regardliess of the situation. Among these are:

. We sincerely respect the sovereignty of other nations as we
expect them to respect our sovereignty. We don't think of the wor}d as
a chess board with kings and queens and pawns to be moved and sacrificed
in the name of some grand strategy. It is our country's belief that
in the world there are no pawns; all nations are important; that a
commitment of the United States to any nation, once given, will always
be kept. 1If a mistake is made in a commitment, we will honor the commit-
ment but will not repeat the mistake and shall so state, and we expect
other nations to do the same. Because our commitments will always be
honored, they will not be Tightly taken.

I know these are your principles and that they are the reasons
other nations' leaders trust you. I am sorry to say that frequently
the people in your Administration do not project these same principles
in their decision process involving our relations with other nations.
Because of what I have seen over the years and whét I now see, my
greatest personal fear is that we will continue to repeat past errors
unless you personally insist that this country will conduct its foreign
affairs consistent with fundamental principles rather than expediency.

Sincerely,

s >
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