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Iv1EMORANDUM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

June 10., • 1983 
vi 

~ ~ ,y, 
FRED F. FIELDING /lll 
PETER J. RUSTHOVEN~'._ 

(,,\t'~\~y 

¥~~· 
Materials re: Medicare/Medicaid 
Aspects of Infanticide Regulation 

As you requested, I have obtained (from Michael Uhlmann's 
office) and reviewed the memorandum on the above-referenced 
issues prepared b~ Brad Reynolds and referred to in ·the 
materials assemble~ by OPD, circulated by Dirman and reviewed 
by use yesterday. 

~BS 

As was true with respect to the OPD materials, I think 
Reynold's memorandum, a copy of which is attached, merits your 
personal review. My comments are as follows: 

Reynolds' argument that Medicare/Medicaid do not constitut~ 
Federa l financial assistance to hospitals involves a line 6f 
reas oning with which I am genera~ly sympathetic . Candidly, 
however, I think that the HHS position, at least as summarized 
in the OPD materials, is the better side of the argument. In 
particular, I think Re y nolds pay s insufficient a t tention to 
the degree to which Medicare/Medicaid funds in fact go to 
h o spital s and similar institutions, and are computed on the 
bas i s of the institutions' costs and charges, rath er than on 
the bas is of the pa tient's med ical p rob l em per se . These 
benefits are simply not the same as Social Security p a yment s 
or Food Stamps , which basi c a l ly a r e d i rec t do l lar (o r d o llar 
equivalent) payments to i ndividuals. * / 

I also disagree ,;ith Reynolds in t he context of Just i ce 
Holmes's classic def i n i tion o f the l aw, to wit, "what the 
cou_rts wil l do in fact." And you are already familiar with 
tf';.e "\' a.r i o1.1 s npract ic a l 11 reasons, if }'OU ,.,•ill , for.· c .. rr i\ring a t 
the hH3 conclusion . 

Re~ ·~2lds also suggests focusing mo re on state child care 
agencies, whi ch pl a i n l y do receive Federal f inancia l a ss i s­
tan c e, as an enforc ement mecha n ism fo r Section 5 04 a s i t 

~/ A corolla ry of this is, of course, t ha t I t hink Re ynolds 
pays i n sufficient attention to the ways in which other Federal 
prog r am s can be distinguished from Medicare/Medicaid on t he 
''Federal f i nancial a ssistance" question. 
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relates to handicapped newborns. I have no objection to 
enforcement through such agencies in addition to posting 
notices in hospitals; and the proposed HHS regulation deals 
with and solicits comments upon this idea. To use state child 
care agencies in place of notices would, however, be less 
effective as a preventive strategy, and would be viewed by the 
interest groups who support the President's action as a 
11 retreat. 11 

Finally, I tend to disagree with Reynold's suggestion that 
additional legislative authority be sought, at least at this 
time. Though I certainly do not think the Administration 
should necessaril~ oppose some of the recently introduced 
bills described by ~eynolds, I think we shodld consistently 
maintain the President's position that existing laws cover 
this problem, unless and until the courts say otherwise. 

Attachment 
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'"'·.;, • .-J"r ~ T anent or Ju st~ 

Civil R,jghts DiYision 

Ojficr of rh( ..tai..laffr Atlo.'7'1rJ ~I ltil6dtl,,11011. D.C. 2CSJO 

May 19, 1983 ~pf..{,.,,h,_ 
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MEHORANDUM FOR TR~ ATTORNEY GENERAL 

Re: Withholding of Lifesaving Care 
F~om Handicapped Infants 

1n view of the re~ent invalidation of the •Babv 00e• 
~egulation by the. UGitea States District Court for th; District 
cf Columbia, opti6ns for further efforts .. to prevent withholding 
cf treatment from d€fective newbo.rns must be considered. Based 
upon ~y review of the possible application of Federal -statutory 
remeaies to this issue, I have reached the fo1lowing conclusions. 

. ~ 

Generally, the Constitution commits m-atters regarding 
child care to parents and the States. Congress, however,~pursuant 
to the Spending Po~er, has cre~ted a seconaary role for the 
Feceral Gover:-nment. Thus, in certain instances, withholding 
lifesaving medical care from infants who are born with han~icaps 
violcltes Sect.ion 504 of the Rehabilitation Act of 1973, 29 u.s.c. 
794, which states, in part: 

No o .herwise oualifiecl handicapped individual 
in t.he United States * * s a l, so e y by reason 
of his hanaicap, be excluaea from participation in, 
be denied the benefits of, or be s~bjectea to 
discri:r, inat1on under_?-nv orogram or activity rece..i_v­
ing federal financial assistance***. 

The lang~age, legislative history and regulatory interpretation 
of the Act all support its application to infants who, because 
they were born with defects, are denied lifesaving treatment that 
nor~ally would be afforded an infant who did n ot have a handicap. 

The Presioent•s Commission for the Study of Ethical Problems 
in Med icine and Biomedical and Behavioral Research in its recently 
isslled report, D?ciding to Forego Life-Sustaining Treatment, dis­
cussed a n~~ber of factors that h19h1ight the need to define sensi­
tively the feaeral role in this area. Id. at 197-229. These 
incluoe the cornplexi ty and uncert~ inty oT the medical evaluations 
and the difficulty of fully ~xplaining them to farnilie$ who are 
trau:r,atized by the birth of a hanoicapptd child. These factors are 
further complicated by the r~s_pect that our society, as embodied in 
our law, accords the family unit and par~icularly parental ~iscre­
tion regarding children. 

•. 
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~ction 504 may be enforced only against r~cipients of 
:ede~al fina~cial assistance who-discrirninat~ 'in a program or acti­
\'ity receiving such assistance." Banaicapped infants needing life­
saving medical care are vulnerable to discrimination under such 
pro-gr-ams operated by State agencies that a.re responsible for child 
welfare and by hospitals where the infants are patie , • l/ 

Based on these general -conclusions, variou option remain 
for aaaressing the ~ithholding of treat~ent from hanaicapped infants. 

1. he judgment of the district court blockin the 
previously l regulation. The regulation was enjoined on two 
grounds. The first wes fa1Tu~e to promulqate the reg~lation in 
accordance ~ith the procedural requirements of the A:iministrative 
?rocedur-es Act, 5 u.s.c. 553 ( •Ap.A•). Hernorandum Opinion, pp. 13-15 
(D. D.C. April 14, i983). The regulation was issued ~ithout public 
notice or a thirty-day aelay of the effective date. Sees u.s.c. 
533(b) and (o). The court rejected arg~ments that the rule was 
procedural or interpretive and, therefore, exempted from these 
requirements, that it was nec~ssary to forego the usual delays in 
order to protect life from i!:lmi-nent harm, and t.hat there "-'as •good. 
causeft for expedited promulgation. 

The second basis upon whic~ the court invalidated the rule 
wEs that the Secretary haa not •co:"lsiaered relevant factors to 
pre vent. arbitrary ana capricious decisicnrnaking ana to assure 
rational consideration of the impact of the contemplated regulatory 
action.• Hemorandurn, supra at 8. Specifically, the court found 
that the Secretar-y hac neglected to consider the disruptive effects 
pf the ho~l ine, t.he .impact of investigators intervening in the 
n urserv, the risk to the chila from being remcved from a hospital 
that withheld c~re , ana the interests of the parents . ra. at 10-11. 

T'ne merits of an ap1...ea1· are under full co'r-isiaeration by the 
Civil Division . Ou r revie w reveals that reversal of the district 
c ou rt 1 s judgment is by no me ans guaranteed. Both the district 
court and the court of appeals have denied our applications to stay 
the i n junction. Reg a rdless of the merits, because resort to the 

1/ The 1nval1datea HHS regulation ~as direc~ea a t hospitals. It 
req ui red hospitals to post a notice that discrimi n atory fail ure to 
feed and care for h.andicappeo infants is prohibited by federal law 
and to display a hotline nuJnber- for r-eporting suspected violations. 
unaez:- the regulation, a hotline complaint collld be referred to 
state child protection 2.uthorities or to the Department of Justice . 
The r egulation also authorizea emergency intervention by HHS 1 s 
Office of Civil Rights .to protect a hanaicapped child and m.:i.ndated 
24 hour access to hospital records. 
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Co•.!rt of A:=·peals will take many ~~nths, perfecting an appeal. 
t h reatens to o~lay unacceptably·our efforts t:o protect hanoicapped 
::.:ifants. 

!Es~ a ne'w notice of proposed rule makin A revised 
proposea ruJ.e cou.1 ...... e pu mpliance \oi'ith the 
AFA. Be fore such a proposed rµle could be issued, however, HEiS 
would have to attempt to meet th~ district court's objections or 
risk almost certainly having lt declarea arbitrary and capricious. 
Thus, either ne~ background material indicating a fuller considera­
tion of the interests affected by the regulation would have to be 
developed, or a new approach would have to be adopted. 

Such a new qpproach might focus an state child protection 
agencies. Every sta~e has a governmental agency responsible for 
preventing child neglect ana abuse. Generally, state child 1o?elfare 
age~cies ha ve a~thority to seek temporary or pe:rmanent custody of 
neglectea ana abused chilJren and, after custody is obtained~ to 
oroer . treatment. If the state agency operates a program or activity 
that receives federal financigl assistance, Section 504 would 
require it to protect handica?ped infants as:neglected or abused in 
situations in which it would protect infants wh o are not. handicapped. 
Focusing on state ag~ncies ~ould shift responsib ility for r€gulating 
hospitals from the feaeral to stFte governments 1 with federal over­
sight, ano pLomote s~ate assumption of respons i bility for preventing 
aisc~imination against hanoicappea infants. Furthermore, Yocusing 
on states, rather than individual health care providers, would 
proauce bLoadcr reaching enforcement from avai l able federal resources-

A new regulation directed at state agenc i es should be more 
likely to survive the criticisms leveled by Judge Gesell at the 
prior r egul a tion, s i nc e i t wil l intrud e less di r ectly into me dica1 
s et ti ngs and rely on establishea state enforce me nt mechanisms. 
Mo~eove r, s uc h a r e g u lation would l ower t he ma jor Larrier to reaching 
hea lt h care prov i ders directly: determining whe t her medical care 
i s with held in a program or activity Lhat rece ives feaeral financial 
as s istance • 

The principal f e deral progra ms pr ov id ing funds to h ospita l s 
are meoicare arid rnedicaia . 2/ 'Toe D2:partment of Health and Hrnnan 
S-ervic;es bas fo r some y ears-taken th~ v i ew -- a s reflected i n its 
e;isting regul ~tions -- that funding unaer both programs qualifies 

2/ Wnile some hospitals nave also received Bill-Burton funds for · 
constr~ction purposes, most of this federal funding occurred. prior 
to enactment of Section 504 of the Rehabilitation Act of 1973, and 
it therefore is unlikely that the Hill-Burton program will guslify 
as federal financial assistance for coverage purposes under S04, 
except in a fe~ instances. 
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~.s "...feceral financial assistan~e" to hospitals,. and nursi:-ig homes 
tr.at p:-ov.'.de care to .At::d1eaid and Heaica:-e pa...tients. ~/ 

My own view is that neither of these programs can appropriatelJ 
be considered as providing fed~ral financial assistance to the 
hospitals. 

Medicare was designed specifically to provide assistance to 
elderly and disabled individuals in need of medical services but 
unable to pay the escalating per diem costs charged by hospitals., 
TO suggest that the program had as its p~rpose an intent to •bail 
cut• health care providers -- osten~ib~y beca:1se they were absorbing 
monetary losses as a result of furnishing medical services to the 
elderly and disabled free of charge -- is to disregard the essence 
c,f the mecicare statute's legislative hi-st~ry and remove from the 
1965 congressional debates the core consideration for passage 
of the Act (i.e., to ensure the provision of mecical aid to those 
most in need of it and often least able to afford skyrocketing 
health care costs). The central funding provision itself, 42 u.s.c. 
~ 139Sf, effectively removes ~11 possible suggestion that Congress 
was interested in •hospital assistance.• Re~mbursement standards 
set forth in that oart of the statute demand that costs be tied 
cirectly to indiviaual me<Sicare p·atients, and l~ave no r-00111 for the 
~~gument .that unrelated hospital costs may also be funded under 
t.his program. 

3/ T:'"le f,ecTcare Part A program is a hospital insurance ~rogram for 
those over 65 years of age ana certain disabled. persons. The Federal 
Government reimburses hospitals and nursing homes for car-e provided 
to Medicare patients. It is this part of the Me dicare program --
by far the largest -- that HHS treats as federal financial assistance 
to the hospital. The Hedicar~ Part B program provides supplement~ry 
~edical i~s~rance benefits for the aged and disabled -- generally 
for ho~e health services and physician's services. Participation 
in Med icare part B is voluntary and payments go directly to the 
individval beneficiaries. HHS vie~s this Part B program as wholly 
outsi.de the scope of Section 504 coverage because it is •basically 
a program of payments to direct beneficiaries.,• 4 5 CFR 84, Append i x: 
A, Subpart A, 2. , 

The Hedicaid ?rogram proviaes ·feaeral funds to state medical 
assistance programs on the condition that the State make available 
certain forms of medical assistance (e.g., hospital services, 
skilled nursing facility services, physician services) to certain· 
neeoy people. 'rt-ie State, in turn, contracts i n dependently with 
health care providers (e.g., hospitals, nursing homes and physicians) 
wherein the state agrees to reimburse these providers for the care 
they provioed to Hedicaio beneficiaries. HHS regards the health 
care proviaer under such an arrangement as· a • r ecipient• of feoeral 
fir.ancial assistance for purposes of Section 5 0 4 coverage. 

•. 
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A..ip to indiviquals, as opposed to institutions, corporations 
or otr;er er,tities, '-"as E,_l~inly not viewed by .congress at. the tin:e 
of passage of Title VI of the Civil Rights Act of 1964 -- the 
foreru~~er of Section 504 and the statute on which the latter was 
p;:;tt.eniea -- as •federµfinancial assistance• within the meaning 
cf the civil rights Jaw. Social SectJrity old age benefits, for­
example, ~ere explicitly recognized as falling outside Title vx 
coverage. 4/ Similarly removed from the reach of the funding 
s~atutes would presumably be providers of goods or .services unC,er 
inaividual-oriented programs such as food stamps. 5/ Just as the 
Government 1 s distribution to neeay individuals of 1'ood stamps does 
not provide a basis to subject privately owned grocery stores o•r 
grocery chains to the scrutiny of goverrunet'lt investigators pursuant 
to Title VI a~d Section 504, so, too, the distribution of rnecicare 
caras to equally n~edy patients cannot leg~timately serve as the 
basis fo~ hospital coverage under these same statutes. ~/ 

t./ Se-c, e.g., 110, Cong. Rec. at 1622 ( Rep. Celler): et 2481 
TRep. Ryan)~ at 6544-45 {Sen._Rumphrey); a~ 6562 {Sen. l\Uchel)• .et 
8 4 2 4 ( Sen. Rib i co ff) . - -. • :. ' 

5/ The conduct of the food stamp program by state .,..elfa.re aaencies 
Te.c., determining a household 1 F eligibility ana the amount ~fits _____._ 
food stamp entitl~~ent), is cove~ea by an antiaiscrimination 
provision of the Food St.amp Act itself, 7 U.S .. C. S 2020. 

6/ The extent to which financial assistance to an individual might 
p~ovide a basis for bringing an institutional program or activity 
within the cover-age of Titles VI and IX or Section 504 will turn in 
the final analysis on congressional intent.. - h~ere Congress has 
e x;::•:-e ssed it-s intent that a particular inaividual-orientea program 
t~i9gers c~verage unaer the funding statutes, that attitude prevails 
not~ithstanjing the general rule to the contrary. Such is the 
c2se, in t he Government's view, with respect to Pell Grants, which 
we have argued co~stitute federal financial assistance to a college ' s 
student aid prograrr,. Grove City College v. Bell, 687 F.2d 684 ( 3rd 
cir . . 19 8 2} , cert . grant ea , 51 u . S . L . W • 3 5 9 8 ( Feb • 2 2 , 19 8 3 ) ; Hi 11 s d ah 
College v. Deportrr,ent of HEW, 696 F.2d 418 (6th Cir. 1982). Because 
Congre ss expl1cit ly focused on Pell Grants in its deliberations_ on 
Title IX of the Education Amendments Act of 1972, and made clear 
its view on the coverage question, this particular individual-orientec 
prooram is not, we thinkt beyond the reach of the legislation. The 
Sup;eme Court has agreed to review that issue next terrn. 

Nothing in the statutory analysis on Pell Grants, however, 
suggests any broader application of the funding statutes with 
reference to other indiviaual-oriented programs that -were never the 
subject of similar special congression~l attention. 
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7here is another consideration pointing, toward this conc~us·o 
1-.s .Jilderstood by Congress, •federal !inancial-.assistance• is • .J. 

1 
n. 

essentially a tern, c _f art, having reference to Federal aid given to 
a •recipient• for less than fair market value. A grant from the 
Feoeral government easily fits this definition. At the other end 
o: the ~pectrum is a straight procurement contract, which Congress 
inte~aea to be excluded from coverag~ under Titles VI and :rx and 
Sect2.on 504. See 110 Cong. Rec. 10,075, 10,076, 13,380 {1964). 
~y analysis of the M<:!dicare program suggests that it is far closer 
to the procurement contract situation -- akin to a purchase, by -
the ~ederal government (on beh!:ilf of eldt:rly and disabled people) 

• of medical services :or, in the ~ords of the statute, the lesser 
o; •the r~asonable cost of such ~ervices•~or customary charges 
(~, fair market value}. HHS 1s strong~y oppose~ to the treatment 
c-f Medicare pay-ments as though they were piirt ana parcel of a 
p~ocurement contract, and there are admittedly some differences. 
Conceptually, however, the procurement arigle has merit and further 
reinforces an argument that the •purchase• of Medicare services 
from a hospital at fair market ~alue (as the statute mandates) 
coes not, by reason of that tra~saction, pet1Tlit the conclusion 
that the hospital has received •federal financial assistance• __ 
any more than such a conclusion would pertain if the Government 
Dllrc:hasea desks at fair market value ana the effort was i-nade to 
identify ·the , seller as a •recipient"' under the several funding 
statutes. 

This reasoning leads me to the leoal conclusion that Medicare 
as a payment on behalf of elderly and disabled persons of the 

reasonable hospital costs they incur for medical care and treatment 
-'--- 6oes riot bring hospitals (which receive . the health care payments 
:or services actually rendered) within the intended coverage of 
':"'itles V I ano section 504 as so-called •recipients"' of feaeral 
f:,_r,anc1al assist.ance. There i·s, however, a presentable aroument 
on the other sioe. Understandably, that argument is grounded 
p~1nc1~~~1 1 on th;-Hr.S regulations, which have since 1973 listed 
Medicare in an Appendix as a program providing federal financial 
assistance to health care providers within the meaning of Title · 
VI c.nd 5-€ction 504. See 45 CFR 80, l-.PPendix A, f 121. In • 
aocition, there are two isolated statements in the legislative 
history to the M~dicace statute (42 u.s.c. ·s 1 3 95 et seq.} that 
rr,ake re ference to Medicare as a c9vered program unoer~-tle VI. 7/ 

7/ rfue statements occurrea ducing the Senate aebates on the bi11 
and in both instances were offered in conclusory fashion by 
Senator Ribicoff (111 Cong. Rec. 15803) and Senator Hart (111 
Cong. Bee. 15813}, respectively, without any discussion or , 
consioeration of the difficult guestions raised under Title VI 
recarding the intended meaning of the term ~federal financial 
as;istance.• 'nle debates on the Medicare bill vere extensi~e~ and 
it is difficult from these two statements to divine an o~erall 
Congressional intent. !ndeed, precis:lY because individual_ 
congres!:>rnen h_ave a penchant for offer1ng personal views dur1ng 
l egi s .lative debates, co!.lrts are reluct:ant to attach significance 
to p,3.ss.in.g remarks of t.his sort that are not central to the 
legislative delib€rations. 
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J....,6, se,:€ral Jo...,er cou~-t decisions have,- -·ithout a-;-;y real anal vs is 
?:ocecdid o~ the assumption that hospitals accepting roedicare ~ati~n· 
~~e ~ecipients of federal financial assistance uncer the aP~licable 
:unoing statutes.!/ - -· 

While I do not dismiss these points lightly, I do find 
them devoid of any analytical content that might shed light on 
~~e overridi~g question of statutory interpretation. If, as the 
legislative history of toe federal assistance statutes makes clear, 
t~:e payment of Federal funds to individuals "1as, as a general 
~atter, not understoc~ by Congress as flfederal financial assistance, 1 

and if furth~r there was no legislative intent to bring within the 
c~verage of these civil rights statutes reimbursement or procureroent 
o~ocrarns that included the transfer of federal funds, at fair value or ~treasonable cost, for goods or services providea, then Meoicare 
~cula not -- ~ithout ar. explicit Congressional inaication otherwise 
{see n.6, supra) ~~ be subject to Titla VI and Section 504 coverage. 
l am of the \'1€'-' that this is the concluslon compelled by a close 

legal analysis of the question. 9/ 

P-E . g . , N ~.A CP v . He a i ca 1 -Cent e r , Inc • , 5 5 9 F • 2 d 12 4 7 ( 3rd cir . 
l979);Unit.ea States v. Cabr1n-i Medical Cent.er, 497 :F. supp. 95 

(S.D. N.Y. 1980), rev'o on other gro1Jnas, 639 F.2d 9OB (2d Cir. 
1981); Cook v. Ochsner Foundation Rospital, Civ. No. 70~1~69 (E.D. 
:.a. February 12, 1979); Flora v. Moore, 461 F., Supp. 11°04 (N.D. 
~iss. 1978). 

9/ There is a separate issue of ~q\Jal complexity e\1en assuming that 
Hedicare is feoeral financial assistance, and that rela~es to the 
question of •program specificity"" unaer Section SO~. On this point, 
Section 504 is in all material respects identical to Title IX of the 
Scucation Ar,,endrnents of 1972, reaching sex discrimination in eoucatic 
pro:irarns or activities. The Supreme Court in North Eaven Bd. of Ed. 
~. S'=ll, 102 S. Ct. 1912 (1982), rulea that Title IX is "program 
s~crrrc;• that interpretation has been er,oorsed by lo-1er couz:-ts for 
&:ction 50~. See Brown v. Sible__y, 650 F.2.a 760, 768, 769 (5th Cir. 
1981). 

The imrneaiate problem in the context of •Baby Doe• is that Medic: 
is ~vailable to individuals 65 years and older as well as to those 
with cer tain di sabilities. Med ical care to newborns thus does not 
fit very comfortably within Medicare coverage -- except perhaps in 
one very limited instance where the infant's •o isability• is a kidne, 
ailment. 42 u.s.c. ~ 1395c. There is also the . factor that the • 
Medicare program explicitly limits the treatment of pregnant ~omen 
to reasonable and necessary services associated with pregnancy and 
delivery procedures and excludes services furnished to the newborn 
after it is delivered. CCH Heoicare and Heaicaid Guides 1123.69 
(Medicare Interm~diary Manual, HIM-13, S 3101-12). It is therefore 
far from clear that the Medicare ~program or bctivity• would -- even 
assuming the •reaeral financial assistance• question -- cover many o 
the infant care situations conlemplatea by •Baby IX>e.• 
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Medicaid presents a similar issue, but on muc~ different 
ter-:ns. It i~, l think, clear that Medicaid fundino constitutes 
:ederal financial assistance to.the •recipient• st;tes within the 
rne2ni~g of TiLle VI an~ Section 504. The real difficulty arises 
\.,ith the argument that the health care providers to whom Lhose funds 
are distributed for medical services rendered to thE:: needy are also 
•recipients• under the statutes. This •trickle down• theory apparentl 
cerives s~pport from the BBS 504 regulations, which effectively 
p~ovide for coverage of •subrecipients• (45 CFR S 84.3{f)). 

Whether one agrees or disagrees that the referenced regulation 
is a i'.)ennissible interpret.ation of the plain language of the statute, 
t~e complete answer to the •trickle down• argument in this particular 
context is that it has no application. A distribution by the State 
of Medicaid funds to hosoitals is not ma-de in the same form as receive1 
-- that is, as a grant of funds for use in~connection ~ith an identifi· 
i;:!:)Je general purpose. Rather, it is distributed to hospitals in 
rnc:h the same manner as Medicgre funds, i.e., on the basis of the 
recso~able costs incurred for services Lendered to inoigent patients. 
~us, the hospitals are not ir:!_ any meaningful sense •subrecipi€nts• 
of ?-eder-al grants in aid. Tl1ey stand, instead, in much the same 
shoes as a contractor under a procu~ement contract, entitled to 
pa:,,7ient for the value of the services rendered. Indeed,: the 
precise arrangement between the St~te and the hospital unde~ the 
Medicaid statute is a contractual one (see n.3, supra). 

On this analysis, I come to a similar conclusion with respec~ 
to He.dicaip as I aid with reference to~Pdicare~ N-f:;thec proora; can 
c$ a matter of hard legal analysis be regarded as •federal financial 
assistance• to the hospital. ~ 

'this position d_oes not bo;..iever, reollirP the c::baoaon,..,.,c-ot 
of Section 504 a s the a ppro pr-iate c i v il r i ght s c.tat•Jte f o r reach ing 
t he KSab y Doe" sit uation. On the contra~y, as a l reaay i n dicated , 
that civ i l ri ghts p rovls i on can be use d effect i v e ly if the e n force­
I:"e :", t ac t i v i ty is t o rgeteo at state age ncies . H-:::.st such age nc ies 
r~) f110d-= for the orotection of neglecte a or abused 
c h i}__d..r:_e n pD rs u ant to the Child Jl.buse Pre vention and Treatment Ac·t , 
.( c;..PTA), 42 u . s.c . 5101 , et seq . In add ition , one of the au t horized 
use s of funcs ~~oer th e Soc i alSe rvi c es Bl ock Grant , Ac t, 4 2 o. s. c. 
13 9 7 , i s pre v e n ti on of neg le ct or abuse of ch i 1 d r e n ... 4 2 u . S . C • 
1 397 ( 3 ). 'I'n us program specific regulations co u ld be promu l ga t ed to;u 

l le n s •..; r e that state agencies administer: oroarams to protect neglectea '/ 
~and abused infants free of discrimination based on hanaicap. 

3. Support leaislation addressing the protection of handi-
cap~o infants. Several bills have been introauced in the 98th 
Cong res s th a t a a are s s th i s prob 1 em. ~ r F. • R. 19 0 4 , 9 8th Cong • , 
2d Sess. (1983); H.R. 808, 98th Cong., 2d Sess. {1983): H.R. 618, 
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9=~h Cong., 2d Sess. (1983). The proposed legislation falls 
sc~erally into three categories. The first seeks to encou~age 
s~ate£, through their child pro~e~tion ~genci~s, to protect han~i­
c~?ped infants. Another would create an explicit right to treat­
ment and a judicial remedy. The third addresses the problem of 
hondicapped infants in the context of anti-abortion legislation. 
B.R. 1904, ~hich follows the first of these approaches, appears 
most prcr.:ising·. It would amend the Child Abuse Prevention and 
':':"eatment Act, 42 u.s.c. 5101, · et ~eg. and the Child Abuse 
Prevention ana treatment and Adoption Reform Act of 1978, 42 
u.s.c. 5111, et seq. 

The bill would direct HRS to study •tnose inciaents of 
chila a~use and neglect which involve the aenial of nutrition, 
rneaically inaic~tea treatmentt general care, or appropriate 
services to infants .. at risk with life-threatening congenital 
i:::;,air:-nents• and to submit adrnini!';trative and legislative 
recorr~enoations to Congress. The bill would also authorize HHS 
to orovide technic2l assistance and training to the stat.es to 
e:iable them to develop means of assuring that 2nfants receive 
a;:,propriat.e care. ,- ... • : 

~dditionally, the bill woula require as a condition of· 
receipt of fe:deral funds under C'APTA that states impleme:nt • 
procedures to ensure that ftnutrition, medically inoicated treatment 
9eneral care, and ~ppropriate social services are provided__to ' 
infants at risk ~ith life-threatening congenital impairments.• 
finally, the bill would authorize HHS to review all model adoption 
legislation to ensure appropriate aooption opportunities for 
hanaicapf>ed infants. 

This legislation has the potential to produce a well­
considere d approach to this problem that will be based on an 
e Dpirical investigation and will, appropriately, place ultimate 
responsibility fer pr-otectin':3 infants in t.he states. 10/ 

RECO!iH£NDATIONS 
7)o µ:f ¼~. 

1. In view OL the uncertainty of success on cppeal and 
our ~ailure to win a stay of the district pourt's injunction, An 
~2?:::<31 ;..•ould no t seEm to be th e most prLicent course to pursue e 

10/ We have not exploreotneauthority of the President to issue 
an execut·ive order in this area because "we think the problem is 
o~e appropriately addressed under S 504 or through new legislation. 
Any such order might be viewed as an attempt to circumvent the 
regulatory process or bypass consideration by Congress, ~hich has 
principal responsibility for authorizing a federal role in this 
area. 
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2. A notice cf proposec rulerr..aking encompa~sing a re,a:laticn 
f;!!!. lar to that er,joined would ~r::>e-:uate th~ argu"1e'."lt that -
M~~ care a~d Medicai~ constitute federal financial assisca~ce 
~- h ~-~, l1gfit of the !orego~ng discussion, I feel that 
...,culd ~ mistake Moreover,, without extensive background 
c'= veloprnent, t, e possibil:ity is great that any regulation that 
emerges ._.ill be challenged successfull~ _court. b 

. ~ i,.r:"'-l.-- ~,, o-i,._ C~, fn. • ;;,,~;/ 'r~ . 
3. Further consideration~uld be g{~to th€ issuance 

/

cf regulation5 pursuant to~ 504 that would reguire state child 
r~otection agencies that receive federal financial assistance to 
~aminister state child neglect ana abuse laws in compliance with 
, 504. ( 'A rough draft of such a regulation is attached). l 

[):, ~ t •&v- ~ (IA;~ , 
4. In addi-t._ion, seri~consioeration should be given to 

~~Joorti~g l~oislgtion, such as R.R. 1904,~that would ensure that 
states develop procedures for preventing and detecting discrimination 
asainst handicapped infants. 

OTHER ACTJON FORCING EVENT 

The Meoi c are and Medicaid issues adciessed in this memorandum 
are at issue in Dnitto States v. Ba_ylor University Heaiqal Center,, 
N:i. 3-82-0~53-D (N.D. Tex.). Under tne court's current deadline, 
the Government must address those issoes by May 2~, 1983. 

In the Bavlor case, HHS is seeking access to the deYendant 
~cspital•s p~ernises to investigate an alleged violation of Section 
504 against a handicapped person in the hospital's in-patient 
services and er:.ergency room. The hospital hns denied access to 
EES on the grourids tha~, while it receives funds under the Medicare 
a~ d Med icaid programs, such fu nd s Jo not const itute Federal 
fi~an~ial assistance to it (the hospi t al apparently receives 
?ederal financial a5sistan ce under other programs, but such 
?.ssist2~ ~e doe s not appea r to prov ide Section 504 covera ge cf the 
allegations in the case) . 

. The hospital has filed a mo tion for summary judgme nt 
asserting it receives no Federal financial assistance by virtue 
of its p2i::-ticipation in the ~ec3 icare and Med icaid programs. ½e 
have obtained e xtens ions of time withi n whi ch t o file a response, 
th e latest of which requires the Government to fil~ a response 
by Hay 24, 1983. Trial in the case is set for May 31, 1983 . 

In an earlier brief {June, 1982) opposing the hospital's 
mo tion to dismiss, the GOvernment argued that Medicare and ~edicaid 
do constitute Federal financial assistance to the hospital. I 
must confess that at the time the brief was fi l ed, I did not 

. • 
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foc~s on the difficult questions raisea by the plairn th~t Medi care 
a ~a Hed i caid c o nstitute Federal financial ~tance. 

cc: Edward c. SChmults 
Rex E. Lee 
J. Paul McGr~ th 
Theoaore B. Olson 

~\...Sl-_ 
•no ----..;:. 

Assistant ~ttorney~eral 
Civil Rights Division 

.. 
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MEI\10RANDUM 

FOR: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

June 9 , • 19 8 3 

FRED F. FIELDING 

PETER J. RUSTHOVE~ 

Materials re: Medicare/Medicaid 
Aspects of Infanticide Regulation 

Richard Darman's office circulated on an informational basis 
some materials assembled by OPD concerning the Medicare/ 
Medicaid issues raised by the Department of~Health and Human 
Service's proposed new infanticide regulation. The specific 
issues involve, as you know, whether Medicire and Medicaid 
constitute "Federal financial assistance" to hospitals and 
similar entities within the meaning of section 504 of the 
Rehabilitation Act Amendments of 1973, and, if so, whether the 
extent to which they do is limited by a "program specificity" 
concept. Darman's staffing memorandum advises that the cir­
culation is preparatory to a "principals only" meeting on : 
these matters, as yet unscheduled but supposed to occur some­
time "this week." 

The OPD materials do a fairly good job of summarizing the 
arguments on both sides of the issues raised, t hough they tend 
to tilt a bit toward the HHS position on Federal financial 
ass istance. The OPD presentation is reasonably concise, and 
probab ly merits a brief personal run-through by you prior to 
t he meeting (though you need not focus in any detail on t he 
a t ta c hmen ts at the end, compr i sed of port ion s of the legisla­
ti ve deba tes and othe r items refe rred to in the earlier 
s u~~fr i es) . You ~ill note that refe rence is made in several 
? l a c e s to a me morandum on these is sues p repare d by Brad 
Reynolds , which evidently presents the arguments against . ? 
~-:i_ e '.·-i :-ig Med~ca r ~ ~Medica~d a~ Federal fu ndin~ to ins~itutions, ~ ~ ;),/ , 
r ' 1 , - • l s 1' C t l +- ~ e I +- ' r C l 1J Q ~ d l "' - 1-, e p 2 C 1,- a g p r l r Cu l ~ t C, 0 • .c O ,- -
;_•u ~ . - • - - •-·- · ~ ~ · - · - _ , c:: - " t.. i. , . - ·- - - C. '-- • .L ¾ t..,,-l,-- _ _ .}... 
--, - - ,.., , ,- -- /J) w-- v-x---·,i µJr \ i:N . 
The two s peci fic po ints I would empha si ze about the Fe deral 
f u nd ing cont r oversy are these: First, I agree with the OPD 
c o?er memorandum that, whatever one 1 s independen t v iews on 
t hese matters may be , the Federal courts are likely to conclude 
that Medicare/Medicaid do constitute Federal financial assis­
ta:-i ce to hosp itals. Since there are reasonable arguments for 
that pos ition (including reasonable distinctions of other 
Federa l programs, such as Food Stamps and certain kinds of 
assistance to students), and since the contrary position may 
have adverse implications involving the scope of coverage of 
other civil rights laws (including those involving race 
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discrimination), my own recommendation is that the Adminis­
tration should come down on the HHS side of this argument. 
This recommendation is reinforced by such obvious considera­
ti ons as the degree to which the President is already publicly 
c ommitted to the section 504 approach to the infanticide 
problem, and the probable reaction of both handicapped and 
right-to-life groups should a different position be adopted. 

Second, with respect to "program specificity," I think it is 
i mportant to keep in mind that the principal practical objec­
tive of the "notice" approach has always been prophylactic in 
nature. In other words, the objective has not been to deny 
Federal funding to, non -comply ing institutions, but rather to 
get the notices posted so that threats to ttle lives of handi­
c apped infants can be identified and stopped. While "program> 
specificity'' might be an important issue in the context of a 
fund revocation proceeding, it strikes me as considerably less 
so in the context of getting notices posted in sufficiently 
prominent places at institutions that do receive Federal funds 
fo r at least some programs. 

It is possible that another issue not related to the Medicare / 
Med icaid debate, but involved in the overall infanticide 
c ont roversy , will be r a ised at tne meeting -- namely, whether 
t he Attorney General should send notices to United States 
At torney s about the po ssible a pplicability of 18 U.S.C. § 241, 
t h e criminal civil rights conspiracy statute, to infanticide 
s i t ua t ion s inv o lv ing handic a pped newborns. This was discussed 
in the mate ri a ls I put t oge t he r f o r Di ck on May 23, copies of 
which were provi ded f o r your rev i ew l ate last week. As 
reflected in those materials, I think it would be unwi s e t o 
send such notices, wh ich I bel ieve would have little practical 
be~e f i t and wou ld only further infl ame pass ions in this area. 
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Document No. 0 7 3 3 9 5CS 

WHITE HOUSE STAFFING MEMORANDUM 

DATE: June 8, 19 8 3 ACTION/CONCURR.ENCE/COMMENT DUE BY : 

SUBJECT: Infanticide Rule: Medicaid/ Medicare Issues 

VICE PRESIDENT 

MEESE 

BAKER 

ACTION FYI 

□ □ 

□ □ 

□ ✓ 
□ V 
□ 0 

-
HARPER .. 

HERRINGTON 

JENKINS 

McMANUS 

MURPHY 

DEAVER 

STOCKMAN 

CLARK □ 0 ROGERS 

DARMAN 

DUB ERSTEIN 

OP ~ ROLLINS 

Vo 
FE LDSTEIN_ .. ---------~-------- 0 0 

' / FIE~~IN~- ---------~ 0 
... ____ ,, ·-'" ... ~ ::;: ..: ..... -.~- - -~-· ------------

FU LL ER □ □ 

GERGEN ✓ o 

REMARKS: 

VERSTANDIG 

\,'VHITTLESEY 

BRADY/SPEAKES 

-- -

ACTION FYI 

□ 

□ □ 

□ □ 

□ □ 

v' □ 
□ □ 

,✓□ 
✓ o 
V o 
□ □ 

D D 

0 0 

Attached is a paper developed by the White House Offi c e of Policy 
Devel opmen t concerning Medicare and Medicaid as Federal Financial 
Assistance . P l e a s e review the mate rial prio r to a princ ipals meeting 
on the Infanticide Rule which wi ll be sch e du led for thi s week. 

RESPONSE: 

Ri chard G. Darman 
Assistant to the President 

Ext. 2702 

;ao~ , ...... ...; ~ 



\ :E.\lOR.~ .'\Dl .\! 

FOR: 

FR'.)M: 

St..iBJECT: 

THE \\"HJTE HOl.'SE 

w .... Sl-i!'\r;TO!\" 

June 6; 1983 

ROBERT B. CARLESON 
MICHAEL M. UHLMA.i."m 

STEPHEN H. GALEB~ 

Me3icare and Medicaid as Federal Financial Assistance 

I have :;:,repare:5 a summary of pro/con arguments that. Medicare 
anj Medicaid do/do.n~t constitute federal fina~cial assistance 
for purposes of Section 504. The same arg~ments apply with 
respect to Title VI and the age discrimination statute. 

The argument that Medicare and Medicaid are not federal 
assistance is well stated in Brad Reynolds' memorandum. I have 
cited to the releva~t parts of his memo, in lieu cf more detailed 
summary. 

For the opposite case, I have cited several portions: of the 
legislative histor-y of the 1964 ,Civil Rights Act and the Medicare 
Act, which are attached as appendices. My summary of this side 
of the case is so~ewhat longer, to give the balancing arguments 
to those in Brad's memorandum. I have used identical numbering 
for balancing arguments (e.g., pro argument ~2 matches con 
argument ;2). 

I believe that the legislative history, the course of 
2.ri rn ini st.rati ve inter?retation, and the nature of the Medicare and 
Me cic ai~ progr~us create a substantial legal argument that the 
9rogr ~~s constitute federal financial assistance. This is not 
the position I woula favor if we were writing on a clean slate, 
but any attempt to reverse the longstanding HHS position on this 
matter would likely meet with a stiff rebuff by the courts. Our 
~est strategy is to draw the line between federal payments going 
to inst itut ions and federal payments going to individuals. This 
!)Ositior: v,ill not undermine our past arguments with respect to 
federal aid to college students. 

In addition to the straight legal arguments, I think we 
should consider the unlikelihood that federal courts would cut 
back on the scope of institutions covered by civil rights laws, 
even if the legal considerations favored such a cutback. 
Further, the political ramifications of releasing hospitals from 
t he coverage of civil rights laws concer~ing race, handicap, and 
age are considerable. 



Arc~me~t th2t Medicare is ~ot Federal Financial 
Assistance to 3osEitals 

1. Mef:care is a prcgrarn of aid t9 individuals,, not to 
hospi t..al s. ( See Reynolds Memorandum, pp. 4-7) 

a. Though hbspitals receive federal payments, these payments 
are made on behalf of elderly and disabled individuals 
who receive care at trie hospitals. (Memorandum, p. 4-7) 

b. Individual-oriented programs of assistance, such as 
student loans or Medicare, do not bring civil rights 
coverage unless Congress expressly so intends. 
(Memcrandum, pp. 5, 7) 

c. Medicare was designed by Congress . to ensure ~edical 
services forw- individuals, not to -"bail out" health care 
providers who were giving free services to the elderly 
and disabled. (Memorandum, p. 4) 

2. There is no express indication of Congressional intent to 
have Medicare constitute federal financial assistance, since 
the o~lv indications to that effect are floor statements of 
two individual Senators. (Memorandum, o. 6 & n. 7) 

3. The ad~inistrative interpretation by HEW and now HHS that 
Medicare is federal financial assistance is inconsistent with 
orooer statutorv interpretation. (Memorandum, oo. 6-7) - ... - - -· 

4. The several lower courts that have proceeded on the 
assumption that Medicare constitutes assistance to hosoitals - • -
have not squarely addressed the issue or given it any real 
an2.lysis. (.Memorandum, p. 7) 

~. If we grant that Medicare is federal financial assistance to 
hospitals, we will give support to arguments that other 
individual-oriented payments are federal assistance to 
institutions. 

a. For insta nce, distribution of Medicare cards to elderlv 
or disabled indi v iduals is no more federal assistance ;o 
hospitals than distribution of food stamps is federal 
assistance to grocery stores. (Memorandum, p. 5) 

b. Medicare is analogous to other progr~~s, such as 
guaranteed student loans and GI Bill benefits, in which 
the individual is free to use the government benefit at 
virtually any institution he chooses~ in none of these 
oroorams does the aoverrunent decide to which institution - - ~ 
the money flows. 

6-. Medicare is more akin to a procurement contract than to a 
federal grant, since the government purchases medical 
services on behalf of elderly and disabled persons at fair 
rnaik~t value or reasbnable cost. (Memorandum, p. 6 ) 



7. ~ear~ generally trying to hold the line against efforts to 
;-;-,ake ever- ·?:C-ect.er encroach.."Tlents • of federal regulatory 
activity i~to the ?rivate .sphere, and we should not make an 
exception in the case of Medicare and Medicaid . 

.. 



Aro~~ent that Medicare Is Federal Fin~ncial 
Assistance to Hosnita:s 

1. Medi~are is a p~~ram of payme~ts to hospitals, not just to 
indi~iduals. 

a. The key gues~ion is who receives the federal payment: 
Medicare Par~ A payments go to hospitals and thus should 
carry civil ~ights coverage~ .Medicare Part B payments go 
to individual doctors and patients and th~i should not 
(and in fact do not) carry such coverage. 

b. Me~icare pay7ents are tailored to subsidize particular 
costs of hos9itals (e.g., teaching hospitals are often 
paid a~ high2r rates to cover costs of training); · this 
suggests tha~ one aspect of Medicare/Medicaid is 
assistance t~ the institution. .. 

c. The Se0ate Report on the Medicare Act said the program 
"will appreciably reduce the need of hospitals to charge 
their paying and prepaying patients more than the cost of 
their services in order to compensate for care rendered 
to other patients without charge or at less than cost . " 
( 1965 Code, :ong. & Admin. News, p .. 1943). 

d. Many types c.f federal pa:yments go to progra~s that are 
"indiv idual-oriented" in -the sense that they provide 
specific goods and services to individuals, with the 
federal payr.,ent calculated according to the number of 
individuals served (e.g., school lunch program, Title I 
funds for co~pensatory education progra~s for 
underpriv ileged students); yet whenever the federal 
paym ent _goes to the institution it is generally 
c onsid ered federal financial ass i stance . 

2 . Congress i ntend e:5. Medicare, like other programs with federal 
pay-:.1en t s t o i n s ti tutions, to constitute fe d eral financial 
a ss i stance to hcspitals. 

d, In the debate s over Title VI of t he 1964 Civi l Rights 
Act, members rep eatedl y drew ~h e disti nction b e t ween 
p aym e nts to institutions ( e.g., school lunch progr~~ ) and 
paym e nt s d irectly to indi v idual beneficiaries (e.g., 
Social Secur i ty checks) -- see examples in Appendices A 
and B. 

b . Se v eral members of the House Judiciary Committee 
e xpressed an intent to cov er, with Tit l e VI, ~vendor 
payment programs for medical care of pub l ic assistance 
recipients," which operated in similar manner to Medica ~·e 
and Medicaid -- see Appendix C. 

'· 
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c. T~e direc~ statements by Senators Hart and Ribicoff 
(forme.r Secretary of HEW) that hospitals participating in 
Medicare woul1 _have to comply with Title VI -- see 
Appendices Dana E -- were_ apparently not controverted in 
t'he debates c.:-:d would probably be accorded substantial 
weight by a court. 

d. Section 504 was expressly designed by Congress to have 
the s~~e cove~age as Title VI -- to provide the sa~e 
procedures for handicap . discrimination as ·for racial 
discrimination. 

3. Longstanding admi:1istrative practice has considered Medicare 
and Medicaid to be federal financial assistance. 

a. From the outset of the Medicare program, BEW followed the 
position expressed by Hart and Rinicoff and required 
Medicare participants to abide by Title VI. 

b. Current HHS regulations require Medicare participants to 
enter into "provider agreements" in which they must give 
assurance that they comply with Title VI and Section 504 
(42 C.F.R. Section 489.12, 45 C,F.R. Sections 80.4, 
84. 5) . 

4. Judicial deci~ions, while not directly addressing the issue, 
consistent:y ~Esume that Medicare and Medicaid are federal 
financial assistance. 

a. In the earliest cases on this point, in 1967, 
Administrative Law Judges ruled th2.t Medicare and 
Medicaid are federal financial assistance. 

b. Hosp:tals 2.pparently all accepted this ruling and have 
not to date pressed a case so as to require a federal 
court decision on the point. 

c. When called upon to address related issues ( e . g., whether 
Medic are and Medicaid payments carry Section 504 coverage 
over employment practices), federal court s have either 
sta~ed er impl ied t hat they view Medicare and Medicaid as 
federal financial assistance. 

d. A case directly on point arose last year, when Baylor 
Un i versity Medical Center claimed that Medicare and 
Medicaid are not federal financial assistance for 
purposes of Section 504. The Justice Department filed a 
brief taki ng the position that these payments are federal 
assistance. Recently, Justice has filed a further brief 
modifying, though not reversing, its position. 



5. One can draw a wcrkable distinction between Medicaie and 
fe ·::leral programs c.f payments to individuals, such as student 
loans and food stamps, based on ~hether the federal aid is 
given to individuals or institutions. 

,, 

a. Federal assistance to siudents goes-to the individual 
st--.:ident; • only in the Pell Grant program do federal 
paymen~s go to the university (and we have taken the 
position that Pell Grants are federal financial 
assistance, in the Grove City case) .. 

b. ?ood stamps are given to incividuals, not to food stores; 
they cannot rightly be placed in the same category as 
Medicare payments to hospitals. · (When the federal 
govern."ilent gives money to food stores in return for 
properly end~rsed food stamp coupons, the government is 
simply ~ecee~~ng a financi~l instrument, not giving 
assistance to the food store :__ ,.this aspect would hold 
true for any fixed- a"Tlount voucher program. ) 

c. Unlike voucher programs such as food stamps, Medicare 
involves federal approval of particular hospitals as 
Medicare participants, and detailed governmental review 
of reimbursable costs -- there is thus a greater 
relationship between government and institution than in 
a voucher program. 

d. Our best }egal posit~on in all these cases is to rest on 
the disti:.ction made in the 1964 debates between payments 
to individuals and payments to progra~s or activities. 
It is possible to argue that many federal payments to 
institutions are "individual-oriented," just as it is 
possible to argue that many federal payments to 
illcivi.duals 2.re actually for the benefit of institutions; 
but we invite less judicial tinkering if we stick to the 
question of who receives the federal. payment. 

6. Medicare and Medicaid are not akin to a procurement contract, 
because the medical services are not being procured for the 
aov ern~ent, and the government does not engage in a 
~o~tracting cr ocess to obtain particular services. 

7 . Strong though our commitment is to prevent undue regulation 
of private institutions, this does not resol v e the issue in 
any given case. Rather than adopt a line that has little 
hope of success in the courts or in Congress, we should take 
a firm but defensible position that we can successfully 
maintain to protect the private character of true voucher 
progrru~s and programs in which federal benefits are given 
directly to individual beneficiaries. 

·-- ----- - ------------- - - ----------



Araument that Medicaid is Not Federal Financial 
Assistance to Roscitals -

1. Federal payments under the Medicaid progr~~ go to 
participating states, not to health care providers. 
Hospitals are at most "subrecipients" when they receive 
reimbJrsement from the states for medical services rendered. 

2. The distribution of Medicaid funds by states to hospitals is 
not financial assistance to the hospitals, because the states 
have a contractu~l relationship with the hospitals, much like 
a procurement co~tract, to pay on behalf of indigent patients 
for medical services rendered to them (thus hospitals are not 
subrecipie::-1ts of federal Medicaid assistance for the same 
reasons they are __ not properly regarded as recipient.s of 
federal Medicare assistance). ~ 



Ara~ment :hat Medicaid is Federal Financial 
Assistance to Hosoitals 

1. The fact that Medicaid is administered by the states does not 
make it any the less fed~ral assistance to participating 
~ospit~ls -- we have performed many block grants that turn 
a~m i nistration of federal funds over to the states, and we 
2.lways provide that civil rights · "cross-cutting" regulations 
be kept in effec~ with respect to programs and activities 
that receive the funds via the states. 

2. Medicaid funds c~anneled via states to hospitals are federal 
financial assista~ce for the same reasons that apply to 
t-~ edicare. 

.. 



Program-Specificity 

, 
1. Section 504, like Title VI ana Title IX of-.the 1964 Civil 

~igh~s Act, applies only to the specific progra~ or activity 
receiving federal financial assistance. 

2. It remains an open question whether a hospital is a single 
"prograrn or activity," or- whether wards of a hospital, e.g., 
neo-natal wards, intensive care nurseries, etc., are each a 
prog:r-arn or activi-c:.y in -themselves. 

3. Thus, participation in Medicare by a hospital might not bring 
its infant care =acilities under Section 504 coveraoe -- see _, 

p. 7, n. 9 of Revnolds Memorandum. - ~ 

4. Participation in-- Medicaid, however, would presumably trigger 
Section 504 coverage over a hospital's infant care ' 
facilities, unless the hospital segregated and excluded those 
facilities from its Medicaid program. 
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! c !' t~wir ;c:ir: :::pa:!on in vote: rq;:stra­
t:on dri',cs, sit-:n dernor.!:trations and the 
llke 

Much J-:a.s be~n dune by the executive 
branch to ,'.!::·.:n::ite r aci al di~cr:::nini1.ti:ln 
from fc:dL: :, ,iy as.'." : sLc:::! pr c.; :·ams. ?res­
ident Ken :·,-:-:y, by Excc.::.lve order, pro­
hibi~, d such C:ifcr!rr::r~ation ln !ede!'ally 
assbLed L~,...:sing, ar:d ln cr:-:;:,ioyment oo 
fede:-;illy ~5si<:tcd co,,struct.ion. Individ­
ual :: .; cncies h.; ve t:!kcn et!cctive action 
for t~!e progrn:::s they Rd.'Iliniskr. But 
t.°'le · :::ne J-:as c::imc for across-the-board 
le;;i!: ' 2.tion by Cu:,g ress, to declare a. 
bro.;:.! princ:;i le that is right a:-id neces­
sary , and '.o ;:-:ak.c it et!ective for every 
Fcd,.;-al p rog:·2.:n i1nolving financial a..s­
sist:1.nce by grant. Juan. or contract. 

Tiie need !or action !s clear. This is 
an area in which the Unite:i SLates. JE:e 
Ca.::sar 's w; fe, must be ;:tove suspicion. 

proi;r:ims o! aid to cdu~tion, health. and 
tl,f' like. This bill cl·.-cs the C0ngrc~.s &.n 

op;:•.: rtunity to sc:~tle the issue of d:s­
cr::-:11natlon once and tor aJl, i:r. a u.'c!­
form, acr05s-the-board manr.er, and 
thereby to avoid havlng to drh:ite t:1e 
Ls.me m piecemeal fashion every time any 
one of these Federal a.c;slstance programs 
Ls bdore the Congress. 

Title VI is an authorization and a di­
re<:t.ion to ea.ch Federal agency adminis­
te:r'.ng a financial assi~tance progr2.m by 
w:i.y o! grant. loan or contract, other 
than a contract of in~'.lrancc or gu=, ran­
ty, to take action to el!ectuate the b:dc 
)Jrinciple o! nonciscrimination stated in 
sc-ction 601. Each a;;ency m'.lst t.ake 
SL•me appropriate a.ction; it ma:: do so by 
··rule, regulation. or order of &c,, .::ral ap­
plic?..bilily," but such ?. rule, rc,;;ulaticn. 
or order must be :i.;:-;-,r;:,ved by the Presi-

.sr:::o ro11 t.I:c1~L.u10N dtnt. Failure of a recipient to comply 
Le~i.c;J;i;;')n is nced~d for ~fnral rca- with such a rule, regu!:1.tion, or order, 

soru. Fi,"t. s~me Federal st.:a.tutcs ap- m:..y kad to a term:n:-:tion or re!us:i.l o! 
pear t::> c-::r:tc-:-:1~:~ , e g:-anls t,o rncialJy. r:Hicral assistance. Termination of ::.s­
segrc:;:1 t cd i::s: ;: •.;'. ions. Such ia ws in- -· s1su.nce, however, is not the objective o! 
elude the HilJ-E·.;r,on Act o! J 946, 42 the title-I ui1de:score this point-It is"a 
United St :ncs Cod e 291e<n for hospital la.st re~ort, to be used only if all else fails 
construction: the .q•c:md l\~urrill Act o! to a{:h1eve I.he real obje:ctive. the e:limina-
18S0 for ::i.nml?.l ;;:·:.nis to bnd-~rant c:il- I.ion_ o! discriminatiCJn in the use and 
leges. 7 United St..'1tt's Code 3:?3; and 1by rt-celpt o! Federal funds. This fact de­
implic~thn) the School Cor.struction serves the greatest possible emphasis: 
Act o! 1!350, 20 U:r:l'..ed States Cude 636(b) Cutot! o! Federal funds ls seen as a la.st 
<!). In ,·ach of tr.est :o.•.\·s Congress ex- re~ort, when all voluntary means have 
pressed !:s b::isic intention to prohibit !aile<i. 

TTTt.I: \'"l lS NOT P't'NTT1V!: 
r·ac :al di.<c:-i!":"lination :n obtaining the 
bcliefits of F\:deral fonds. But in line 
with. c:::·nstitutioz:al d:)ct.rincs current 

-when tl:c-sc l2.ws were p2.s!'ed, it 2.uthor­
lzed the proYision of "!'eparate but equal" 
facilities. It may be that all of , these 
statut o:-y prov:sions are unconstitu­
tional and separable, as the Court o! .#,.p­
peals for the Fourth Circuit has recently 
held in a c::i.sc under tr. e Hill-Burton Act. 
Simkins v. Jfcses H. Cc:, e Memorial Hos­
pital, 323 F. 2d 957 (C_,6,.. 4. 1963). cer­
t iorari der..i ed. :,,farch 2, 1964. But it is 
clearly de~ir~b ie for Cor,grcs.s to v;ine 
them o.!I :.l:e bod-_s without waiting r"or 
further ji.:c:.ic'al ac:ion. ' 

Sec :::::1d. most. ? cderal age!1cies prob­
ably hc.ve a.'..l!.:~ o!·ity !"lOW to elLT..i:-1at.e 
racial :.:.:scr:.'7:.ina:ion in t::ei : as.si.stanee 
µrognms . Znac::nent of title Vl ,;,.,·m 
eiiminaLe a1,y c.or:ceivable doubts on this 
score and ~ ve express 1e~slalive sup­
port to ·.:-:e 2 g e:1e:; 's 2.c::0:1.S. It will 
place Congress squarely on re-cord on a 
basic J.s.sue of :12,ional ;,olicy en which 
C.::,;-;grc~.s oug :-: t to be on re-cord. 

Third, :;or::e ?ede,al agericies appear to 
hav e been : elu c:~nt to act in this area. 
Title VI wm require them t.o act. Its en­
actme!1t ,.·ilJ thus serve to Insure un.1-
fo;-mity and i:er:nanence to the nondis­
cr imin::it i,Jn policy, 

F::iurth . 2.s Sc:na tors can well remem­
be r. in conn cc;.i-:,n with leg-islation au­
thuri1.ing or c::. r.~i11uing pan.icuJar pro­
g1-ams, a good dC'al of time has often bf:'e:n 
t.2kc:1 ·.: p with t he so-called Powell 
amcr: dmerit which v.:ould prohibit ru-ial 
d:scrimir.z. t:on in the particular pro­
gr:i."m. ~!2ny of us have argued that the 
issue o! :-: o, .d: .< c:-irninaUon should be 
h;i :1d:c::d '.nan o·,cralL con.sis:..Cnt w:i.y [or 
ell Fc dc:-al prng:ams, raLher than piece­
r:1c:i l. and Lh :1 t it shoul d be c.;onsidered 
se;,arateiy :rem the merits of p2.rUcuJar 

It seems to be a.55umea, by some o! the 
opponents of title Vl. that its pur;:,ose is a. 
punitive or vL11dictive one. Nothing could 
be farther ·trom the truth. 

The pi.:rpose of title VI is to make sure 
that !UDds of the United States are not 
used to support racial discrimination. In 
many instances the practices of scgrega­
tlon ·or discrimination. which title VI 
see.l{s to end, are u..11constitutional. This 
is cJe:uly so wherever Federal funds -go 
to a St.ate agency which engages in ra­
cial discrimination. It may also be so 
where Federal !unds go to support pri­
vate. segregated i.r..stitutiori.s. under the 
dedsion in Simkins v. Mos~ H. Cone 
:11-cmorial Hos;;i i al , 323 F' . 2d 959 <C.A. 
4, 1963), ce:tncate denie<l, ~farch 2, 
l S154. In all cases, such discri::ninaticn is 
contrary to national policy, and to the 
moral sense o! t..'"le Nation. Thus. t1tle 
v7: 1s simply designed to insure that Fed­
er-al funds are spent in accordan ce with 
the Constitution and the moral sense o! 
the Nation. 

Moreover, the purpose o! titl e ·vr is 
not to cut off funds, but to end racial dis­
crimination. This purpose is ref\ecte<i 
in the requirement that any action taken 
by the Federal department or agency 
m;.ist be "cnnsistent with the achievement 
o.t the objective o! the statute authoriz­
ing the financ ial assistance in connec­
tion with which the action is taken." In 
general, cutoff of funds would not be con­
s:st.ent with the objectives of the Federal 
assistance statute i! there are available 
other etrective means of ending dis­
crim inatlon. And section 602, by au­
thorizing the agency to achieve wm­
pliance "by any other means authorized 
by Jaw" encourages agencies Lo nnd v.-ays 
to end racial d i~crimination without re­
fusing or termin ating as~ istance. 

J " 
Title VI docs not confer a "shotgun .. 

au,hority to cut uf! all Fcdc>ral aid to 
St.;:i te. ..o.r.y ::011di.scl"lmi nat1on re-quire~ 
m •.·nt a!i ai;ei;cy adepts must be SUPPOn­
able as t~ndmg to c>'."ld racial d!scrimi'"la 
tion with :-c::;.,<:ct to the particular O'ro: 
gra~ or acti\.·ity t.o ·;,hich it applies. 
Fu.rcos can be c:: t of! only on an expr~ 
~nding that the p:irticular recipient bu 
failed l:O comply with that requirement. 
Thus. title Vl docs not :iuthorize any cut­
ot! or limitation o! high~ay !unds, !or 
example. by rc2.son o! schcol segrei:a­
tlon. And lt docs not authorize a cute.tr 
or other compliance action, on a sta~ 
wide basis unless the State itself is en­
i;a.:,;.:ng !n dlscrimlnat!on on a statev.ide 
basis. For example, in the case of 
gran ts to impa.cted area schools, sep­
arate complia.n<.:e action would h .. ve to be 
tai._cr1 with :·l·~;>ect to each school dis­
trict recc:i·,,ing a i;-rant. 

F'inal1y, the authority to cut off !u::d:s 
is ht:dged about ·.•: ith a number o! .Pro­
cedural reslrictio:-is. Before funds would 
be cut off. the ,folio\\ ing would have to 
occ·ur : Fi:-st, the agency must :::dopt a 
nonoisc,iminal.ion requirement. by ru!e 
re~u1=i.tion, or order o! general applicabil~ 
ity, : second, the President must approve 
that rule, rt>:;ul:::tion, or order; thlrd, the 
agency mu.st advise the r('cipient of a:s­
sistance that he is not complying v.•ith 
that requirement. and seek to se<:ure 
comp!::1nce by volunt.:,.ry means; fourth, 
a. hea:·:.ng must be held before any formal 
comp:iance ac:.ion. is t.:.ke:n; fifth, t.l-ie 
agency may, and· in rru:.ny c::.ses "11.:ill, 
seek to secure compliance by means not 
I:wolving a cutot! of funds; sixth, if it 
deter-mines that a refusal or termination 
of funds is appropriate. t.he agency must 
m.ake an e.xpre::s finding that the par­
tfcuJar person from whom !unds are to 
be cut o!I has fai1ed to comply with lts 
nondiscrimination requirement; seve.'1th, 
the agency mu.st file a full wTitten re­
port 'il:ith t.l-ie appropriate congressional 
com:nittee and 30 d?.ys must elapse: 
eig.hth. the aid recipie..'"lt can obtain ju­
dicial review and may apply f or a st4y 
pending such review. 

In short. tit.le VI is a reasonable. mod­
er~ te, cautious. c:i.reiul.ly worked out so-
1ution to a ~ituation tha t clear1y cans for 
legislative action. Wny, then, has it 
been so vehemently attacked -in certain 
q1~arters? The answer. I submit. Ls 
c lear. The o;::;ponents of title VI wa!1t 
the Federal Government to continue giv­
ing financial support to racial segrer;a­
t.ion. They are unwilling to cha.Henge 
dirtce~Y the principle that is stated ln 
1,ection 601-that public fu:::1ds shculd 
not be ex;::;cnded in a way that promotes 
end mainiains discrimination. And so 
t hey are attempting to tank attack. by 
seeking to cres.te false s.nd m isleading 
impressions as to the intention and e!!ec1 
of title VI. 

'.OTECT ON' ~?EC'lFlC ?ROG.tAMS 

It, therefore. is important to be quit, 
clear as to ju..tj, wh at t itle VI would a.111 
wodd not do. In terms, it applies t 
well over a hundred different Feder~ 
assistance progr::uns. In fact, howeve: 
i ts ef!c<:t ,_ilJ be much 'more limited. 

i' ,:rh 2.Ds the s: r eatest :1mou..-:it of :('C 
era.l ass i:;b.nce funds 2oe;; 
progr:rnu , in wh ich Fedf'ra.l 

fo r c: ::- e-
fU!i CS a : 
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I"-:d direct ly by t!"le Un ited St'.". t ,,:; t,1 tr.~ 
.;::::~~ate rec :~1-.: :-::.. st: ;:n as s ."' ·.:: .~! ~c- ..:·J ­
r;';'· p .. ~,::11..int .'.'. v·r:r:~u!s 1

• corr~:-:,:-~.:i::i.~:on 
-~ !"'\en.c; ,c,n.,, c :v:1 s•_·r\·i·-~ :..:.:-: :.: r. . .d .: ~j .. ~J 

rt, ::·:>mt: tl t bt ::,. :, :.~. Con,~,~: ,· to a~­
g-'' ·~r., t"'"t " 'l\' 5.,,.,,., -1·1 -·•L·. , , ,: , , "J." 

.. ... .. • .J . .. _ • •• \,; 'C •• l J. .. " "' I ... .... ., 
...... ,, ),,,-,,·e "'O ,..., ·-c•·-•,i '"' 'L·· • --, "LI"'' "1·0-......... ◄·-·· ..... c· ..J. .......... _ .... c • 1... •• .., ... ~ ~ • 

ts . for t\,·c :r.::J .. _c:;o~:..$ . ~ 1:-::-~ . ::.hr. t vJ.-: 
~:-.!l <..,ovc·:T~.!!: •::: ~ c~, .:-i~ not e!~g:..!.~c in 
r:..C~l a1scr1:: ~:;": .~ ~! 1.i:l :.:1 d~·~c':·_ ::-.1:,g 
t'' • c- • o • • 1 r v f Or :1 ,.., a ....... ',' • :1 I::! 0 l ' (. i ,.; ,.. r:. E, ts u_;:: .. ~--~ .. cS ~:r~·,, _., -:,~s •• It ~Ol!T.--i'--·· 

·--· - • ♦ ~ .. -..... • - -·--

lo~n. ,st;Ch a.s lo!lns to public housing- anti 
u:·:;:in re:1ewal proit:>cts. title VI wili re­
q\.:::-e th:i.t the public bodie::; or pri\·J.te en­
ti~ie:. receiving_ the benef.ts o! any such 
locn refrain !rom racial c!isc-:-i:ninaUcn. 
However, like requirements are alreadY 
1n etrect under Ex.eeuti\·e Order No. 
ll0o3. Hence tiUe VI '\\'ill merely &"ive 
st~t.uton· support to the regu.iatioo.s al­
ready in effect a., to these proi;::-ams. 

Mr. DOUGLAS. Mr. President, will 
the Sen:.t.or yield? 

~:~her the s, .,t,tt~s a:.:t.ho:-:::rn them Mr. HUl,,!PHREY. r prefer not to 
!!or e z:r t amr.: r:c.:::r:n c to ,.h~ Cons ti- yield until I conclude my prepa:ed re-
tuoon, would ;:•i::rnut such a.l.Sc:-:o:n:i- marks. • 
t:ion. Second. ":tit.> VI wouJa not au- T1tle ·v·r will have little 1! any e.treet on 

• t.'1on:z!' tne w,c::, ::i ,;:::.g ol ":1Y of tnc.se !a.rm. progTam.S. It will not af!ect direct 
ci,;,.,.,,..t Pil '··:~1~:-::~ on e:e 13:·0U1~c: th:1~ tne Feder-al programs, such as CCC price 
~i:,ienc ens'~=.; 1r. nc::.1 o!:sc:-,~ ::-:.1- .support operations, crop insuranc:·e. and · 
tion LO cor:ncc'. :-:::-. ".'.-:t~ .r...:s ::-..:s~.::~;:~ or acreage allotment payments. It will not 
a~'"ler ac~n·; ._;u h 1s :r.-i::lc\·:-'"lt. ~o ~:;e a.1!ect loans to !armers, except to make 
purpose of t.n,c , c ac:s. ':.:ha : the rec:;;1ent sure th:it the lending- agencies follow 
d~s v.-itn the rr.0r.ey he re=eives. His nondiscriminatory policies. It v.ill not 

- e~ployees , t.he c-..:st r.:r.c .:-;; of his ::us1~c:-;;;; .-require- 2..."lY !arme-r to change h-\s em­
or other pt',so:-,$ ·.nth whom ht' c-:-aLs . are ployment policies. I hoµe the oppone:tts 
l!J no se::,,.. onrt iCt tJ:-lr.t.; m or berefjci- o! title. VI will note. this statement car~ 
a:- i ':'~ o! Ui~se F .:di>ra I orol"r"-ms.- tully-t."lere- has been a ~eat deal o! dis-

W itA res;;ec: to St.ate w.el!a.re pro- tortton and. misunde...~-iding in pre-
grams, which: ~lve Federal' i?'ZJlU cisely these &reas~ 

•• uncer- the- Soci3.l Security Act err other • Whether and to .what ment title- VI. 
i FeQera.l 1:iv."S, the picture is bo.5icaDy the- would a.."rectemployment in ac+..!vities re­
~. same-... v.ith one- sii'!li~c:ant. dl!!erence eel.vi~ Federal a.ssist:l.nce will depend on 
: Title vr ~-ill. not aut.."lorize-· imposition o! the nature and. purposes a! the part1otlar­
r_ any- ~uirements on the ultimat.e bene- Federal a..s.sistanu pro~ram. 
{ ~cia.ries o!.. these welfare- i:,ayments, tor- Farm employment. ·would not. be a!­
J the- same res.sons already dfs_--ussed. !eeted: b>- titl~ VT. The various. Federal 
i under the pr.eccdin~ h~c!.in:r. But. it. pro~s o! .a.ssi.stary.ce to !armers, suc."1. 
j ....-J.l. result in. requi.remc:its.. that. th~ a.s a.c-re~e allotments uncer the A,:ricul­
l St.ate a~e.."'.lcies ::.dministerin~ these pro- tura.1 Adjustment.Act; were- not; intended. 
::i ~ms retrain- from.. racial disc."'imi..'"la- to deal ':Vit."l. problems c! !ar:::r. employ-

!. tion.. in.: the allom:mce· of cen.eftts. and in m~ and !arm Mnployees-are generally 
tn:atment ot beneftciart.e.s.. For ex- not- partic:;,ant..s.. 1n. or ben~es o! 

_ ample;. a. State- aiencyc &dl:r.inisterfa~ an: such programs... · Renee title. VI. would f : unemplo-:r-ment compen.s.ation program. not aut..horize- imposition or any require­
:! .._hich. partic.ip:it/!5, in:· the- Federal Un- ments under these progra!Il!t. relating to 
,-; e!:l~loyn:~t. T:-u.st Fund. would be :pro- raci&l-. disc:.--izr..ina.tion in !arm employ­
~t hibited !rom denyin g-- pay-::nent.s tc> menL 
J. other,i.·ise· ellg:ble bene.licia.ries. be,-..suse.. On. t.."le other hand. stimula tion or em-
1 they we:-e Neg , ocs, or because- t.~ey had :;,loymcnt ls typically a signitkant pur­
. pa.rttcipated. in voter regist-:-a t:cn dn·, es pose of Federal grnnts for construction 

;i. or sitin. demrm..-;trations. The St.2.te o! hiihv,a:;s, ain:,orts. schools, and other 
J' agency could also be prohibited from public- wor!'..s. For exaople, in section 12 
'j mai=~tain.ln~ segreg.ated lines or waiting- of the ?ubllc- Works Accelcra tion Act o! 
-~ rnorr.5 !or, or ,othe.n1.:i.s~ di::erentiating: l96Z-, 4Z United States Code 2641Ca), 
-: i in its trea cmen~ o!, white and. Negro. COOiI'CSS !ound that acceleration o! pub-
J ~neticis.ries. lie- works construction, including eon-

. ci 
.1 . .-l 

- ~ 

DTI:CT oN" HouSINc;..uro ,u:.: n.ociu.= st=uction a.ss.ist.ed. by Federn.l grants and 
los.ns; was: Tltle VT will have Utt.le. or no ctrc-:t" on 

federally a.ssist i::d housing. Th.is. is so for­
two reasons. First. muc.h F"'!dcra.l. hous­
ing ~ist.2.ncc is given by ;1;-ay o! insur­
ance or: ~nty, such as PR.A and. VA 
m:,~a:;:c insurance, anci .ua,ranties... 
Progn.m.s or- assietance by 'l.·ay o! i.n.SUr-­
ir.nce and ~:iranty a.re expressly- ex­
cluded from. title- VL. He..'1ce enactment 
ol tit.le VI will have no e!'!ect on FEA and 
VA J.nsunncc and i;:1.1ar:,.n ti es. It will im­
pose no new requlre!nent:5 w1th respect to 
these programs. On .the other hand lt . 
wm ·not Impair In any way- the e,::1st1ng-· 
authority o-! the President. and the 
a.gem: ' es admf1 i!$terin; t.h~ pr:grams, 
to deo..1 ,;:.·lth problems o! d.1sc,'.mtna~1on 
in them. The oro\·isi l"lns of H..R. 7152 
simply do not atreet them one way or the 
other. • 

c:..,...,Mrl fn those ca.-;cs where hou.sin~ 

Nee=ary- ta- provide !.mmediate use!ul 
"11r'Ori:: !or-tbe tL'"lemployed and UDde=ployed. 

Co~res. has. generally ~uired pay­
ment.. oC prevailing w:i1es. and adher­
_ ence. to. the 8-hour day and.40-hourweek., 
·on. such construction. Where-· Federal 
!und.s arc made available, 1n order to pro­
Vlde jobs, !t. would be unconscionable to 
permit. racial discrimination in the 
a.vailab.illty- oc-· these- jobs. Racial dis­
crimination in construction rinanced by 
Federal r.-ants and loans is now pro­
hibited under Executive Order No. 11114. 
Title VI would give statutory support to 
the policy re~ected. in this Executive 
order. and would require its extension to 
those agencies which presently take the 
posiUoo ~hat they are not legally able 
to C'1rnplv with It. 

Employees and appllcant:..s !or em­
-1,,.,..,...,.,.,t are- the prim::i.ry beneficiaries 

of Federal assis t::.:1ce to State employ­
ment services. Title VI would thus au­
thorize adoption o! re;;ulation.s requir­
ing the elimination o! r:tc.ia.l d.J.sc.rimina­
tion in referral pracUces, treatment o! 
Joo,. appllcant,s. et. cete:a, by .such State 
em;:ilo;-mer.t services receivini Federal 
funds. For like reasons, it would au­
thorize action in connectio:1 ·1~.ith fed­
erally assisted vocational training pro­rrams. 

In this area there is some overlap be­
tween title VI and title VII. Both titles 
call !or initial relia.nce on voluntary 
methods !or achie~ compliance. Ir 
such methods !a.il, then the department. 
or agency admini..stenng a Federal as­
sist:Lnce progra.m wocid consider the 
avail.ability o! a suit under title vn in 
determining what me2.ns o! obtainin~ 
complian::e with its nondiscrimination 
requi=ement would be most e.t!ective and 
consistent. With the objecUve.s of the 
Federal assistance statute. 

~C': ON Z:,"t7C,\nQ:;" PltOCllAMS 

T1tle VI would hu·e a substant!al and, 
eminently desirable im;:act on programs: 
of' uststance to edUc:l.tion. Title- VI: 
would requ.tre e1!rnin:ition of racial. dis­
c::imin.:l.tion and .segr~ation in all .. im_ 
pa.ct.er:1 a.na" schcol.s receivmg Federall 
g:rants- under Public Laws 815 and &74. 
Racial. segre::a tion at such schools is 
now prohibited by- the Const1t·.it!on. The 
Comm ls.sioner o!: Ec.ucation ;1;ould be 
v.an-a.n ted in relying on any existing 
;lla.n.s- o! dese;r-egation v;hich appeared 
adequate. and eff'ective, and on litigation 
by private- p:i.rties or by the Attomel 
General under title TV o! H.R. nsz. a.:! 

the Prim:i.ry me.ans. o! seC',1.rtn~ c:,mpli­
ance With this no.cd.iscrimlnatory re, 
qu:l.reme.n.t. It. is not ex-::,ected that !unci; 
would. be cut otr' so lor~ a..s rea.sonai,11 
steps- were 'oeing ta.ken in ~ood. fait.h.. t. 
end. u.nconstitut1.on.al segregation. 

In suc:.!l cases t.~e Commissioner- migh 
&lso be justified in requiring- ellminatio1 
a! rac-".zJ discr-'....mination in e!:lplos·me.r1 
or assi~ent or teac~·ers, at le:ist ·.vhe z 
such duc=i.-nination affected the educ:. 
ticnal opportunities of stu.dc~~:.s. Se 
Boa.rd of Ed.uc:::tion v. Brc:..=ton. C_-'\... . 
.Jan. 10, l.964, 32 U.S. Law Week 2353. 

This does not mean t..'"lat. title v"'I ...-ouJ 
authorize a Fed.era.I official t.o presc::H 
pupil as~"nments, or to select. ~ !acu1t 
s.s opponents o.f.. the bill h2xe su;;geste 
The only authority conferred would. l 
.r.uthority to adopt, w1th the approval 
the Pres1dcnt, a. gener..1 ~uirement t.."l 
the- local school authority refrain. !ro 
racial discrimination in treatment o! p 
pils a.nd. teachers. and authority 
achieve compliance with that requil: 
ment by eutof!' of' !unds or by ot.t 
means authorized by law. 

In the administration of t."le sch1 
lunch program title VI would also s 
thorize a. requiremen~ that. the scho 
receiving- school lunch · money not , 
gage 1n racial discrimination. C'..itot! 
!und.s would. however, generally be 
consistent with the objectives o! 

~school lunch pro~m. whi ch a.re to p 
vide· u~ently needed food for grow 
bodies, and such cutofl's would not oc 
so long as other means of achic..,· ing er 
pllance were a.vailable. 



Rep. Ryan, New York 
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,md thr- !fa t i nr~ . to r.i,:,.kc a !ull c,::::r.!Tiit­
::nent ·· ;..:i th e ;:,ro;:.) ., : '. :0 n th:1~ r:ic-e- has 
n o plnc~ : :1 r.~t:ric:1.r:. Ii!~ er 1:iw.- T i lle 
,rr makes cle:ir th:it cl.lmmit~ent. The 
Federal Go\'e:·nment !Jll.!St cease to un­
dc,write sc~re;:1. t :o!L It is or.ly simple. 
jwtic..:. It is indi:::;J..:Si!Jle to we Fcd­
e:-al !u::=.s to -;,,:> r-;,ct'..!:ite sc;re;;:itiun in 
t.:: e Hill-Bu: :on hos;,i!:il cor:s~:-uct:.:m 
pro~:-arr:, the :m;.::.:..: t ed an::i.s s~ool pro­
~ r:i:n, and other !eden.Uy ass!.!ted pr-o-
g;;am.,;. . 

Mr. Chairman. es.rlie:- in the debate r 
"it'as disturbed when the- ~ry ·d.isti!l­
g,.Jishcd ~en tl-em:?.n from Alab:i.na. the 
chairman o! the: SiJbcolU!l"'.ittee on Hous­
ing oC the Committee on Bankin; a..'1d 
C"..irrency, sug~:sted that the pa.s~;e of 
t..'l is title ~ht result in a .sitdo'll;n s:rike 
on the part o! t.'10se Memb<?rs c! Con­
gress who serve on the Appropriations 
Committ et> . It is diffic ult to believe that 
a ppropriations !or urb:i.n rene,ral, !or 
p ublic hou ~:ng .. for coll~e do:mitories 
and other public neec.s. would· not be-­
vo:ed b~a~e Conire55 had dete::nined 
~Uy- that they should. not.~ tl.Sed. to. 
perpetuate segre-;at1r.m. 
• However. i.[ that is, the- ea.se; let ia. 

meet the issue head on. a.nd carry tile 
~ ght to the- country. 'I'.he people- o! 
A..'1~erica. will not" stand !or it.. 

This title Ls ess"~tial to the bill. It. 
et:1po,,·ers the :idministrator to strike at. 
t.."e· vey root o! L~e- proble:n which has. 
been raised numerous times be!ore L~ 
body when antidiscrimination and antt­
~ regat.ion. amend.-nent..s.. ha.·e- ~ 
otfered. 

Since my e!eetlon to Conire5$- r have­
fouwt a~ain.st.: usi..nit ?ede...--al funds !or 
programs in which· discrimin.:l.tfon .. is:. 
Practiced. I haYe !ntrod.i~· and su~­
Poned a.n tictise::imi.n:ltion. ame."ldment..s. 
t -:, s.ut.."loriZ:! cio ,:,_ and. appropriation bllls. 
Wnen t...'1 e Eou.s.i..'1~ Act o!. l.961 ;.as be-, 
!ore the House, ! was t.he- only Member 
on my side or L"le- ais le to vote for an 
ar..tidiscriminatlon am endmen t. r ha ve­
sup por ted a!'l arne!'ldrr.ent tel the· Heal~ 
Professions Educati on As.sist...r.ce Act o! 
!963 to preven t funds from being- U5ed 
for segreg::i.ted fa.c!1itie.s . I inL"<Xiucerl. 
and filed a discharge ~Utlon for- E .R. 
5741 whic .:-. :;r-c,vi d es. L'1at n o Federal 
'tmancin g. or other a.s.sis:.a.nce m.ay be: 
!urni.shed in conned.ion v.ith any pro­
n-...m. or ac ti vity wruc:i. ls .segrega ted or 
1n which. indhidu al.s are- d.isc;-'.mina~ 
qain.st on the .n-ound o! U1~ir nee. re­
lliion. color. ances t ry, or na t.ional origin.. 
~or-e. the ad.ministration's civil rights. 
bill was introduced. r urged U:.e AttorneT 
~"lcrJ to recomm end a.. provision. to 
bar F eder:l.l !unds for- ~greg-ated pro­
n-a~. 

We who have supPQrted those amend­
?llt."lts ha.ve constantly been. told that 
there would come a ti.'!le v.hen we eould 
COnsider th is issue as a. distinct mat ter, 
~ Darate :rnd apart from U1e leiislation 
th e."l pend.Ing before the B o).J.Se. We­
have that opportunity ln th i5 b11l today, 
ttnd. we- 5hould seize lt. To e pallcy Ls 
clearly e.;q.nes.sed in scctfon 501: 

l'fo pen.on • • • ~.h.::.11. on the- p-ound ot· 
~ c. Ct.I ler . nr n ft t.Jon: I or i gi n. be exc lu d ed 

Tni.c:. tiUe is not m:uidatory. I th ink 
it shu~ld. be. For tho~c v.·ho art! so 
alarm~u • about the discret ion placed in 
the hands of the . Federal administrators 
a.rid department headS', I would en­
cour-i;e them to support an ame:1dment 
to make mandatory the denial o! funds 
for sei;rega ted progr:uns. Then they 
would not h:isc to worry about the u.se 
ot disc:-etion. 

Mn ny of the op 

wl::ich had recC'ived F~deral funcs !or 
scLool ml\ !ntena!1ce anc! ope.ration under 
th is p1·ob""m ln fiscal year 1961 Toe 
study ~hou;s that 63.6 percent of the 
fun~ . allo:ated to thi.s are:i. went to 
scg.:-eg:i ted school districts. 

A Civil Rig.ht.c; Commission study 
shows that. tor the 196::-63 school ye-.J.r, 
totally se;.:-e~ated schools in rnilit:lry 
base impacted area$ in Alab:i.ma.. Geor­
gia, South Carolina. and. Mississippi 
received Slti.592,733. . 

On March 30, 1962. the Secretary· o! 
the Department of Health, Education, 
and Wei.fare stated: 

~inning 1:l Se-ptrmbe!' 1963 . we w11! ex­
en:i.sc sound dlsc::-etion, take _appropri:ite 
ste;:,s :is set ! orth ln tbe law wt~~ respect 
~ thos.c c!).1lc1ren sull atten~ng ae.:-epted. 
schools woo by law are ent!Ued. tc suit.l.ble­
edu~t!on. 

t.n l-li lS noc tn However. the- Secretary determined. 
Quote from tnat. It says: "that he had discretion only with respect 

2.. A number or pr~s :idmUuste~d oy to children tlvin; on. Federal property. 
l"t:denl :igencies- ll:lvoh,e d1rec:- payments to In eight situations :--J:lere only segre::ated -
t.ndtnd=ls- pouesstnr a Cff"::ltn at.=.tus_ school:. were a.vail:lble to children 11~ 
50m~ sucn ?"'gr.ims. may- tnvolvr eompens:i- mill .. th ,-. h 
uim- tor Hr'Tices rende~. ar !or tnJuri" on tan- ... ~. e vovernment u-
aust:Un!Pd. sw:h. u. m1Utnry rat!"ment pay built: s:hools-th~ schools in 'Alaba.ma;. 
Uld vetff':Ul.S.' com~tion. !or servt~n- two in SOuth Cu-ollna., two in Geo~a. 

-~ d.1sabil1t;·. &nc1. Pffhapa should: no~ be- a.nd one I:n- Loui.S1ana.. However, th.i$ 
descrll:>eci. u a.satsta.n~ prognms; otnu-s. rulln-g· only applies to the ZB5,86J chil­
sucti: u- vetc=ns~ pen.s!oru a.nd old-:i~. =~ d.ren o! Federal employees living- on Fed­
vtvon. a.nc1. dls&t:>!Uty beneJ'lt3 Q nd ,r- title n eral p.ropert.y and do~ not apply to L~e 
or t..oe s.x:1a.1 Se1:\.l:it1 Att. might. t>r- co.n- ""'---' l 
sid..erec1 to tnvo1ve· 11nanci:ll :iaslsun~ by w:iy 1,555.15~ children living' ctr • =.iera -
or in.nt:. Bu~ to th~ exUn~ t.ha.t :.here ts owned property_ 
4nulcia! &Ui3t:uu:~ In e.tthu ty;)e o! pro• The 1963 Report of the Civil Rights 
gn.m. t.bc a.ssl.stane-P l!t to an 1.nd!,·td.ual and. Commission Points out' the limited· etrec-. 
.aoc. ~ ~ '1),rognm: o~ &c:ivity- u. required. tivenes.s o!. this rulln1': 
by uue VI. In &ny- evect.. titlf': Vl wou ld noe. tJ'p:: to, S.ptembu- l 9 15:?'. howe"ff; the- H%'W 
su.bct:ulti.:l.lly- a.!!ecrsucn- benc.dU. since- tnese-- rullng: has ~e~ o:uy :Zif or the 242.. south­
pa,rnenu a..nr·. present!y- mad~ on & nond1.I_ em. SC-hoot dis-a-'~..s •h~ children reside o~ 
c:r.min.tory, basts.. a..nc1. u nea. ·c11scr.m1.nn:tton 

:1.n.C0nDe-et10rr- wtt.tt tn=-ilr pr-ttludeci· oy-t.llr- l"!!dent.l.. property" &nc1: &ttl'nd school5 ln. thr· 
ti.!~ &::lle.ndment. ~ the c.:nut1tut1on~ even· community. Anc1 tor the most par-:. ... ~~ n.u-
1.:::· the- n~t1.,ely re.- I.D.&tancuc 1.n which they tng- ..-Ul reaou nc:1 only- t.o tbe- bene~~ ot chll­
ue- z.o;. .wbolly fQde:-:uly &.d.ml lli.st~ Ac· dttn Hv1n ~ on. ba.M. Tbey a,nst!tut.e only­
e::i.rd.!:ag!y , :suc h.. progn::ns ue- omitted. !rc.'Il 10 ~ ~nt ot: &11 ::::rlllts.ry dtpenc1en~ 1n the-· 
til.ir- Use. !"or dznllar r=ns, pro~:-·:mu. In- SOut..h... 
volvin&" direct ~ d en.I tu.rnishmgs o! semee$, - Mr. Chairman. in Alabama. Florlc!a. 
suc h ;;.s. ::nedl=t ~ a.r f ,:,j er.ill y- own<?<:! hc.s- · Georgia. Louisiana. S ouL'i Carolina:. Mis-
p!t."1 !~. are- oml tte<t. sis.sippi. North CarolL"la. L'ld. Vtrginia • 
. nut s+..ztement by the Deputy At- segre:;2. ted sc h ool dl..st , ic:s a.re still re­
tomey C-eneraL should dispel a lo t of the ceh1ng Federal assistance under the im­
con!u.sion wh ic..-i- ha.s 'bet?n createo. The pac t ed areas pro~-am.. 
purpose is c!ear-to prevent di.!'\c :-irn ina- The- Rill-Burton hospital cor.struction· 
tion among- the bener.ciarie:s oC Federal program i:s ano ther example o! a. pro­
programs.. uam in whkh F'!?de!"al funds hav~ been 

Mr: Chair::nan. the- harsh fac ts. are- used. to und erwrite-- segregation. 
t.ha.~ amstitu tion all r protected righ ts The HUI-Burton Act provides:. tt-..at; 
have been disre~arded In the administra- Federal funds. ca..rr be .allocated "1n cases 
tion. o! Federal progr:im~. where separate hospital fac ilities are· 

Por example. the-Government hiu per- provided !or separate population groupS~ 
petuated sch9ol segregation through the- • 1! the plan mak es equitable pro,·i.c;ions 
&!location. ot scbool maintenance and on the- basis ot nei!d. !or facilities and 
construction !unds. under the- impacted services o! llke quality !or each s-.Jch 
areas program. In fiscal year 1962; the g:roup ." I n addition to "separate· but. 
Federal Government allocated $297,159,- eQu~- hospitals. Federal !unds have· 
-905 !or .school ma intenance· and eon- gone to hospitals within which patients 
struct1oo under the Impacted areas pro- are segregated on the basis o! race. 
gram. O! this tot.al, 35 percent. or Sl06,- The Civil Rl.ght.s Commis.s.ton 1963 
129,101, was allocated to Southern and Report states: • , 
borrler States. In t1scal year 1963, S315,- The P'\lblle E'e11,lth Sen-I~ hu stated that. 
ll0,323. was allocated !or school ma1p te- r:rom u, c- tncept!c n o! the Hill - Burt.on pl"O• 
o.ance and con.st.ruction under the im- gnm 1n 1946 until December 3 1: 196::Z, gT,1,nu 
pa cted areas p rogra m. O! this tota l. 33 .. h 11.vc- been made- :a i<ld In the con~~ru ctio~ 

, •106 092 753 wa:; allocated to or ~modelln g o! 89 ::oedlc:Ll !2.elll t l es J.n . 
percen ... or- ,. ' • • t.end~ ror t.."le exclusive u5e o! either whit, 
Southern and border States_ or Negro per5ens. The F~eral =ntr1butlor 

A .subcommittee o! the House Educa- :.o Ul c.s.c projec ~ u,t:ds i:36 .'7,~ .99'4. ; o! tht; 

""•-- H ha ir, 196::? Dre- •mount. F ederal ccntributlcn U> the- 1:3 proj 
• • - --- ~, N~.-r oeL l 
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m:ir.y rc;;iC\nS of the c:o~ntry, otizcns :ire denied the eqt1al bcncf.:3 from 
Fcdcr:i.! fin:incial assist:ir.ce pro~s bc-::ius,; of thc:ir color. 

The Hill-Burton Act is :,. rdc...-:i.nt c:isc in roint. Under thi:, :ict, F-cdcr:il 
iu:1ds :i.r~ granted to =~sist in the constr..!c:ion and equiprl;c:,t of public 
.and voluntary gener~I, mental, tubcrcuk,si~: :ind chr,)r.ic disc:lsc hospit:tls. 
Assist:inc:c is also pro,·iiled for the e!-t:lblishr.,c:it of other for;r.s of mcdic:i.I 
ore facilities such as n:ir-sing homes ;ir.J_ puh!ic hc:i!th ceriters. As of 1fay 
1963, S2 billion have been devoted to this purpose by the Governm.::nt. De­
spite:: the c.-ttent of this F cdcral contribution, howe•.-cr, c."'0mple a ftcr c.-c­
a.mpte- is av;.ilablc ,...-:iid: establishes thz.t N eg-rocs :ire- denied equ:l! tr..:atme~t 
under the :.ct. Negro p;.tient.::i arc denied acce;;s to ho~pitals or ar~ !egrc­
g.ued "'-:thin such faci1:tics. Neg-ro doctors arc· denied st:tff privi1.::gc~­
tb.crcby preduding- the~ from properly carir.g for their patients. Qu.;;.lificd 
Negro nurses, medic! technicians, and other health pcr.;onnel a.re dis.:rirni-

. rutted :ig-ainst in cmpbymcnt opportunities. The res-..1lt- is that the hc:ilth 
stand.,rds- of Ne~ and, thereby, the N:i.tion :u-c- imp:i."hed; and the 
incentive for- Negroes to ~ome- doctors or to remain in many communities, 
ute.r gainin~ :i. medic I cduca.tion. is reduced. 

Tu. a. rdated fashinn". radal diserimination has· b«n found to e.'"tist in 
TCndor p;i,~rnt oro~"TlS for medical ere of oubli~ assi5t.tnce re<:foients. 
Hosoit:ils, nursin~ hom~s. and c:linic:s !n all oarts of the countrv oarticioatc 
in t.\.iese orog:"":lms and. in some1 Negro rc-cin ients have received !~s.; than 
CO'\.!~ adv:lnt:il;'e. 

Th~ schoot lunch program ·u another ins~cc of unfair- trc:i.tment. 
Through.. this program. the. Federal Go,·crn.-nent s~ks to pro,"1d.e. suq,lus 
food in order that n~dy- children. may have a. nourishing_ meal at least: once 
z: da,y_ Many· Negro f:amili~. in:· particular,. rely- upon this prognm as :t 

~ of. m:untainin~. the health· 0£ their- c:hildren_ The dcnul of othe:. 
rights---e.s£;1ecia11y- the. lade of equal job- oppommiti~emand.s the :u:c:ept­
a.nce- cf thi~ mpport.. Ye~ t~ony pre5cnteci. before. our:- eom..~ittec r~ 
Tds: that N er;ro children have be~ denied free- lunches on thi:',µnfotlnded 
clcim that their p:.rents- could· afford. to. buy their ooontime mcau.:f 

S-um1arly-, N~ families. have been denied access to or e!irnir,..ited fro~ 
rct:civing- surpiu.s :.g,-iculhrral commodities which are distributed by the U.S. 
De?a.rtmcnt of Agriculture. \Vhether: throu;h coi.n□d (:n<:c o-c- otherwise .. 
insta.nc:s of this. ,..at.ire- have ocC1lrr'!d in counties where resistance w:is 
stron~st to the Negroes' attempt to gain voting: rights. Intcr-esting!y 
c:noog.h, though, di:stributiorr was recomrnenc~ wher~ the Federal Govern­
:nc:tt "'",.; ... it cle::r that lt would. take over direct distribution unless the 
counties. managed the progr...m fairly_ 

Billions of dol!ars of Federal m<?ne)- i~ e.--cpended. annu:illy on rcse:r.rc.h. 
This. money which primarily goc:s to universities and research ccntcn. for 
scicntiiic and e<luc:itional inv~tigation is granted reg,.iiarly by S"'.lCh-'-E!.gencies 
u NA.S~AE<:;. the Department of Defense, NIH, Office of.. Education, and 
Natfon:21. Scicno: Foundation_ Regrcttable: :i.s it may seem, a number of 
wiivenities and other recipients of these- grants continue to s~rcgate their 
facilities to the detriment of Negro cduc:ition :md the Nation's welfare: 

Funtl3: for guid.uic:e training- of high school teachers and administr:itors 
a.re also imavailable to N~ in&: number of Southern States, while, in 
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• t.:i.st yc::i. r, m 0s: or us supp..:-~!:d a pro­
r.---:1 o~ he.:~•: •. ,.! i i ..i:.; r::i. !:Co: !or t~e ~;ed 
t!; rouih svcLll sec:u:·i ty as a ::n.:)or step 
to·,,·:i,d fl ,!,~ -c!:t:o :: cit i7.c!l."h ip for the 
a.z~- r. for one, co\.!d not be more 
;iie::i.seG thn t ,_.,.e now r.~\·e the o~portu­
nity to suµ;io r t o. voli.:.r.~ry me'.iicl !n­
s-.:...-:i.ncl' pro;rarn al~o. 

In acditio11 to the new econ::imic lnde­
P" r. der.cc> i t will create, I iu:1 ho;.i1=!ul tl::it; 
the bill -.1.- ill ?remote t!r.st-cla~ c:tiZcn­
s!:i;, in anoti ie, ra.shio!1 also. We cc-
"''"ftd l·•- • ' ' t'"' - "".., ~-.-o•"" i"'•" '""" , C .,t hn" ~ • .. . 1,; ., • • 1 ) ,1, _ . 1.,;, \\ 1, "' ... , ••• ..; . , .. "' " . -·•-"" 

Fe..~~ :-:.>! : ~lX f t~::=: .. ; co ! i C'Ct~ Cl ! !"L.·:':! ~JI t !;e 
ot~:i le :r::-. y nee ae ~ ca c.o ~ro1·; G<! bc:1:=-
0"? to ~r-~:.;~ : c'..!: :-J:1 .s or e1~-=-!~:.: :cs ~" ~!1cn c..!S• 
,-~~, ~n ·• t"7 Oll t n c 1~T0L!:: ~ ., () ~ ~; ~~:' c;,L.,r. 
or ;: a t:::. , .:,. ! o~ i~ l!l. Th 1.s p:·i nc :nle will, 
of c01;!·::. c:. a;;;.:.; \. fo hos ►, ::~ i :i:1c exte:1c~ 

a_r~ ~~:~_ncn1e n~:~! £1~ s~r\·:::·s ;,ro·.-~d~3 

tt:::.t lt ...-m be a !,oon !or the co1..mtry, rccc;:,ti0n ror;im outside the Chun 
!or the hosp it:! ;s, a!'.d-thouch ther ca:-i- a::d e:qln !r.cd tht:! fac~ is he unc!cc::;tc 
not im_a~ine it now-for the mcdic~l them.. He s~!d th:i.t d.urin; the :o~o: 
pro!ess~ott. of ::..L'.lj' the Offl-:e of Economic Opp er 

Mr. PASTOR~. M_r. Pre,;!dent. r com- nit:,~ de~iccd th:?.t tt had a. really 
p~me_nt the d!.st1r.;,..!:..shcd Senator !rc,m subJcct u1 the ....-~y oC sellin; po,;ert:;:-.• 
Michigan !or an excellent st:i.tcment. I that they were no~ re:i.chL.'"!"' the cir 
&m ;iroud to a..ssoc;ate m:;sel! 'l',it.!J even·-, outs. The:; came to the n;twork , 
thin~ he has s:i.icl. _ . a.skcd !or time and ccr;peration in 

Mr. HART. Mr. President, I am very p~·od:Jction o! a. pro1;ram which wo 
iratc!ul for the remarks by a. man w:io be sla::1tcd t.ow·ard this ;::>arcicular cc 
has been scmiti\·e to t..l-iis problem and He further- told me at th:it. time t 
has tiveu nat:on:i.l le:1der:5hip to it for • the net>\·ork had pfcked up a11 of 
m~ny years more than I have. . production costs and had paid, at reg'\ 

Mr. . ¼A..~SFIELD. . M!". President. I union scale, all the participants L.---i 
suggest the absence o! a quorum. pro~ram. 

The PRE5IDL~G OFFICER. The I wish to m..i.ke perfectly pl3.in th: 
. clerk >\ill call the ron. am not cast..uig a blanket indictrr. 

The legislative clerk' proceeded to call a~ain.st all the particiµants iu the l 
the roll nam. ! e~cepted one in particul..,_ 1 

Mr. ALLOTT. Mr. President. r ask I happened to know by ti:;ht a.::d 
unanimous consent. that the- order !or recognition last w~k--J'oh.nny Mal 

,.,,,:,. in these se rv;ci:s to aoiae b•, tlt!e 6 la.. quorum call be nscinded. ~ except a.nether one whom I h.a."·e s 
ot the iv l : t?!"l t ., .A..ct o b.; . The PRESIDING OFFICER. Without 1dentitied, a man by the name of Cc 

- ~--, I , ·c .. -·v s ,· ••:,-'-' '- · - · ............. .. " , .: . ._ _. __ 
tu t :-:,ns ana ag e!~c . 

Although the ho.spit.a! anci medlc~l in- objection.. it is so ordered. who made the only ratic.nal appeal, 
surance :programs are major strides for- Mr: ALLOT!': Mr. President, I al.so who prob~bly ~:i.s t.l-ie or-1y e:-tcuse in 
nrd in this propos~ legislation, there as~ una..,umous con.sent that I may_ s:pe!!.k whole pro;:-am !or what 1s cla.1:ne1 
ls another facet. o! health. protection on !Ul. extraneous subject !or 20 minutes.. be the purpose of the pro~ 
which i!: !ar more 1.m.portant to many;- The PP..ESIDING OFFICER.. With.out In loo~ 01,•er m}" remarks- ol. 
zwne.ly, the- incentive. !or 1.mp?"Ovement; objection. it is so oniered.. w~k, I described this a.s a. shameful 
In Sta.te Kerr-M1lls J:la,ns... We must. re- ------- ~ exhibit.ion:. I wd" that 
luctanUy ~alize that there are- still. ECONO~C OPPORTUNlTY ADMIN- 1n~ence- of the peo;,le- o! tbJ.s- c 
amon; us those un!ortun:ite !~ who ex- tn" wa.s insulted and de~ed by 
perience po,erty and. illne~ beyond ttie-- ISI:RATION TELEC~ • particular pro~ I: see- no reasc 
scope o! any economic:i.lly !easibl~ social Mr.ALI.OTT: Mr.President. Iast'lt'~ retract either one- o! those- state!n 
!nsun:::e prog~m. This hill. not onlr IdiscU55ed on the ~oar o! the Ser...a.te ~r- Neit.'1er c1o r. !er tha.t. matte!"', ~ 
Provid~s incene!ve ·ror better health care- tain matters perWning- to &. television I"e"'..son to ~ct a.ny- portion or 
!or the independent :iged, but also ~e.1"3 program which v.-a.s sho,;,;-n last week on statement made by me la.st w~k. wl: 
rtro~ guidelines !or a. new stre.s.m..l.1n_'"<i. one o! the networks.. At that. time- I- ex- said that the program was. decad e1 

•• 2.i,proach ton com;m?hensive. health. $eI"V- :pressed mysel! 1D what. I believe- to be- the extreme. 
ices !or tho.c;e on wel!are prognms serv- tully justin'ed. and righteottt 1ndl~:i.tion, r should llke. to go back to the q_ue 
lni'. the· blind~ disabl~ a.nd dependen~ a.nd. even anger-~ ot.. who. was responsible !or the- ;,roi 
cbiidren.. • • The-nmar:h pe...-t:wr partic:u.larly- to a . The president o! the broadcasting . 

L : It. requfres. an ot!e..~&· of more- eom- sh~.sponsored: either by one- of the- net- 'Pa.IlY wrote me- a. letter which, a.Ith 
; ,re.nen.sive care to- receive greater Fed;... works or by· the- so-ealled: poverty- pro- ~ ~ dated J'ulr Z was~ deliver, 
t e..'"al. support .. and prohibits many- of the- zram--the Office or Economic: Ot,por- me today. In that letter- he: !a.Us 
t· • sa.d PT:lc ticcs s--1ch as· relative responsi- • tun.tty-and at: that.. time~ I was under the s.:une trap into- which almost: e 
i bilit;y tests: whic.."r ::.a.Ye p!ag,.ted. :S:e:-r- the,. !mpression-a.pparently at least par- one else- has- fallen in this s1tuaUo 
~ Mills. pro;;:-atn.> in. the, past-. tialIY f.alse- t"-at the- show had. been:. As soon. as. the present. admini.str 
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t 
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Mr. President_ many of. u.s reme::iber. span.sored a.nd paid !or in its entirety by eouid get !ts manager out here a.t; 'vi 
the !e2.: s that were exprc~ed. when the- the- omce: cf Economic: Opportunity. r and the rest o{ same o! tt.-. colum.rust 
50<:i.al sc::.iMty sj·ste!:l was ~rst p roposetl was e.xtrem.ely. critical of the Offic~ for cmnment.ator-3 on the ball. t.'1ey 1nl! 
tnd. deb:i tetl. zg yc:u- a.go-that it would that; reg.son.. r am ! till crit.l c.al a! it. ately :picked this up and said, ··weJ 
~ .zn t Americans, be ~dmini.s tr.t tivel'r In ordei:- to se t the- record straight. I Se~tor from Colorado 1s sort o 
tUt;.or'o:..:.blc, firunc!?Jly UI:.5DU."ld.. c:ipp le belleve I 5hould state- the- facts upon !B.shioned. You cannot e::r.peet. h : 
&:u:i Impede pr iv:i..te- ll!e insurance and.: '#hich. I. based my rema rks last week:. like this kind of busine~t.."lis. roe: 
l>e!1sion programs.. We ~--iow toc:iy- b ow On the evening- o! the- shaw r cal1ed ro ll stu..~ . He doesn't like this part· 
tn!cundcd. those :e-ars were.. Tbe med.1- ~"'le president. ot. the broadc.'tstin&: net- .kind o! m usic.. -

r <:al Pro!e~lon h:15 e:!epresse<d ;;re:it. !e:1r work. r iden tified myscl! and asked if Mr. ?Tesiccn : , that ls n ot L"le 
, _ !or- t.!le he2.l th o! the- people. the qual.Ity- the- broadc:i.st. was bein~ sponsored by hi5 a t all That has nothing to do witJ 
i: ct lll..."Clcal se...-,Jce and the !utur e of the ~ em.. Toe reply was "N0-'► Ftrst. i! radio and TV station; 

f
.. ~ profc.s5ion it this pro~m is es- .!. .mi~ "Is- this it: publk service pro- only :programs wmch app~ed to 0 
.. tlbtished: r r!!mind. the Sena~ that.. 30 ~1·.. dividu1l ln the United St:ites, they 

11?"' so rears ago tremors of &pprehe.."lSion Tlle answer was. "Yes.,.. &bly would not; even exist... . 
f.. •. ?'in throu~ the m::-d.!cal pro!e.ssionwh~ Tq me .. the only reg.sonable con clusion Second, r am the la.st. peI"SOn J 
t ·'.~ :luntary- health l.n.:surance pl~ v.ere- that anyone- could draw !rem. these two world. who thin.ks that. every pr1 
tr . ~ st.:trted. Then, s.~o. crie:!' o! "so- questions; and answers was .. ~. that it which goes on. TV 1n. this. ci:,untr:; : 
£ ": ~d medicine' .. were hes.rd !rem was not being- paid !or by the Columbia. be slanted to suit the· tastes o! i 

, . .:. ~ physld a ns. Broadc:istin~ System; second, that. the or any other- indivtduaL In fact: 
i-- - In· :startmg- anything: new- wee mu.st- broadcasting- system. was donatin~ Its or 8 years I have cs.med on a. n 
y ~ t.he problem and situation care- time !or the purpose o! the program; a.nd. battle with the FCC to keep t."len 
f :~. and consider equally a., care!u.IJ.y- third. that. the program itself, that 1.s. doing exactly Ulat. sort o! t.hin~ 
1'i-- ~ -~ews ot those who bellev~ the pro- the- production. and the payment to the the advent at Newton Mfnnow 1r 
C _ ~ :te:p Ls um•;ise-there, are- always pa.rticipants-:.I will not. d.1gnlfy most the FCC beC!Lme colored with the c 
, : ~ · Who ·believe lhat· anything new or o! them by call!ng them a.rt1.stls--was th at they had s. b1,mch o! brillia.z: 
f--:- . th.a e.re..'1t is unwise-and 1!' we a.re sure paid fo_r by the o.mce- o! Economic Op- ple--and thank God. this 1.s not u: 
~ ,· I~ v;.e a.re on the ri;ht track. go ahead. portunity. throughout the Fee; r mu.st sa 
~ - • ~ e i e that t.t-ie proposed pro~ will A!ter- I had made my remarks on the the · majority felt that they had s.. 
. . . ~ i:Od!c:;d !or the aged-and , In due ~oor o! . the Senate, the vice president o! brilliant people who could som.el 

• • • e, a.ll o! us will be aged-I believe o!. the network _called upon me in the lect !or us better than we coulti se! 
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~ s:c pl:rn; the costs of X-rny, !"2d!'.lri1, job," esscntial1y, would be t.o see that the 
~ d Lsot ."l P<-' th:c '.· ~p:,; the co;;ts of d:·-:~s- car~·ius do their job. 
l.'::'5'S. splints, br;:11..:e-:;, and. otl:c:- pro.~- :r.oc.r. or TRE PHT:H~AN t1Nor:a ::-.tT.!llC.\P.~ 

~.hetic c:evk::s_; . and the cost~ o( !a::-Jt~- The physicl:i.n is the key figure L'1 these 
t.orr s.nd d:~~;;c,st:c services. This he:ilth care plans. He Le; the one who 
eo,era~e. pr0v 1aed uuder p,ut B o! the will determine in the first· iJ1swncc 
-i:e~ title VIli. will be avo..il:ibl,;: t.o all whether a. patient should be admitted to 
L~dhidu:\ls ~·ho ::i.:-e over 65 a.'1d residents a. hospital; he v.·m determine what drugs, 
oi the United St:,.~e~ . . what tests are necess:u·y: he will de-

The s: mo i::!'Jy p:-em,u.,n 'ln11 n0t pl:>.ce termine how long the patient shculd 
w added bude:1 on our older people, rerucin in the hospit:il. v.-hether the pa­
:,e-:J.use otllc:- pn:·tJ::ins o! R.R.. 66"75 pro- tient should be transferred to an ex­
nde for a. 7-pcr.::ent across-L"le-board tended care facility, and whethez- home 
increase 1n co.sh social secu:-ity benet3.ts. hen!t.h services are necessary to rehnbili­
Tile 7-percen~ inc:-e~e ?.ill amou..rit to a. tation or r-ecovery. • The physicians will 
luger mon~!".!y payment o! at le::,.st $4 be the key tigure in utillz.ation review. 
!or a.n indiv1d'4.::i.l. or $6 !or a.~ and There v.-ill be no change in the form or 
,ri!e o,cr GS, and the benc!k1:i.nes can or.:::inization of medic:u pz-actice as a. 
elect u:, h:iYc t.r.i:: premiums for the vol- re;ult o! this bUL 
u.T1.tar,;. st2pple!':lentary cove:-age deduct- Docto?"S will not· change; hospitals will 
ed. !rem thdr mont..'":ly c:ish bene~t pay- not change; the patient's tree choice o! 
ments. docur. and hospital will not be altered. 

Statres v.-ill be permitted to elect to The Government will not tell physicians 
have .<;ome or an o! the ~ed. -;:;,ho receiv~ • :Cow t.o practice theiz- pro!ession. - The 
e:ish payments under their public as- Government 11.ill not provide any ser,r,­
!is:ance progr:im.s covered by the supple- ices to patients U.'1der the health c:ire 
merit:lry pbn, and the State would t.~en. pla:-:..s. 
pay the premiums in behalf o! the 1n- Under- the supplementary- plan. which. 
ciividu:u.s. ~ I b&ve said. will be- administered by 

Enrollment- &nd refi!rollment in the the private sector-by private carrlers­
snpplem~ru:i.ry plan will ~ Umited ~ phY5iC'..a.n:t will h.:i.ve the .saml!' responsi­
~U1c per.eds of ti.--ne, and. the 'bill pro- bility and aut.~orlty !or treating- their 
Tides !or L,cre1Sed premi.ums in t.11e ca.sec patie:'lts 8.5 they do today when they treat. 
o! those who c:.rop out of the progrz,:n patients who participate 1n privately 
a::d reen..--oll. or wno enroll late. These thl11.nced. !.n.surance plans. Under the 
limitations are necessiry t.o s:i.Ie::-.iaz-d basic- plan, the physician will h:a,e ba­
t!i::l."1.St L"l.e pcs.sl':JUity of people enroll.; s:ical1y the- same e~rience that he has. 
lni: 1n the program only- when their when t.lie- patient's hospital bill.s are paid. 
ll...-:i.lth has deteriorated t.o the point t.hro~h Blue Cross. 
;;here the prospect. o!. payme-11t is no :For most general hospitals, thee only 
l.o..."'lier an insurable. ri.sk. but a,; vi..-tu.al th.i..'l~ new ths.t. the law will requ1re-­
~rtainty. For the insurance i:,z-ozram to .since ~ hospitak wnr already- have-­
be .soundly based. it mu.st" cover ~- rejected. · ~ial. discrlminat!on-will be 
ti:i.Uy all members .;f the V-OUP !.n periods that they have a. utill,:s.tion. rniew plan... 
of good hea lth. as- .-en a.s in illness~ Apa..,.--t. trom. t.ns.t.. condition.. the law will 

The ,s,.ippler:1e::1t.a..-y pl.an provi.d.d a.. &dopt pro!essi.ona.lly established· stand­
eompreher-..sive package of ':)ene~ts, but- a.rtis gencnlly n:--eognized. z.s nece-<...sar: 
L-e.s.sed. at t.he apprcpri:itc ;il::.ce.s by :safe- by the professional he!'.lLli assoc:aticn~. 
ri;ards ag::iJr.s., ave:--.1til!.zaticn.. u ne--.,es.s.a.ry to instl!"'.ng saie and ade-

.A separ~t.e :;rust fund .... -ru: oe est::.b- quate ca re in the- facilities which will 
ll.sbed for the w ;;;pler=.ent.1r7 pl:in so tr.at receive Federal tina.ncial a.ssLstance 
L":e- old a.g e a.od survivors' !r.su.'7.nce under- this le~sla.t!on. 
lr.:.st tune. can in no way be enc.an- r.-.uroA= or H.E.u.,H c.u:z: 

re~d. by t:ie existence of health csre ps..z- from e.ttemptlng to diet.ate con-
.::.SU..-a.~C!! . ditioru to the he.21th profes.sionals, the 
1..::.~ !:-(1.:;-:-;:..•.:--:::: , •~ r> -:-.:n:: .:,C"P!"i...--:,ir:--.-:.,.E-r r..L-r unple=:.e.:::1tatlon of L'"li.s Jaw will support 

Wi::.h the s..ipp!eme:1ury· plar-.. jus: as 
~~~ th e bu.sic ;)L:l.n. the o~.-eral1 re.s-t-Nn­
Z..:":!.llty !er a:d rnin i.st.-a.Ucn cf t:le ;;ro­
f:-a.m ,,.,ill re:st wit.h the SeC:-!:taI"Y o! 
E:e:i.lth. Eduo t.ion. and Welfare-. But 
the- cet.:u.1ec1 admirJ.stration and si.n::er­
~n ot the supplemenmry plan. will 'be-

-~~rm~ by intc..'"!Ilcdia.ries; The bill. 
~t"OVJdes t.h:i.t. to the extent pos:sible., the 
Sec-ntary shill enter Into contracts with 

... C::...~er: to perform the major ad;nL-u.5 -
tra.U\"e functions ttlating: to the- medic:i.l 
~ct.s o! the progr.im. Thus. it would 
~ the- C2.r.ier'.:1. responsibility under t.he 
~ra,c~ t;o sec that payments of Federal 
tu ' ,C;.al a.':..Si$t.;ince were made to l.n.sti­
~.;u Providers o! senlcd on a. cost-

.. _ ~~ S.."'!d t;,a t the c.J1!\ rgc.s for servlce.-s • 
: . ,.. e?-eq_ by phys!cb.ru are ~s.sonable . 

-~ ';l;'on I ' , h 
,.. - "-=:i~~~:'- oe the carrier. pursuant. to t e 

~• · ~'- -, "n ::.t would audit records and 
.._:e_~l.ne comp!lance with utilization 

- ... -- ... 1-..,.,. •. r't:: 

U1eir- most respon.sibie, for,;,a:-d-looki.::g 
ei!orts to rstse L11e- st.and::.rds of he1lth 
c:ire. The l~isla.tion ;:irov'ic:es t.hs.t. hos­
pitals zc-=:-edited by L'1e Joint Commis­
sion on Accre<lit.a.tion of. Hospitals will 
be conclusively pr-esu..-ne-d to mee~ all t.."1.e 
eondltions - necessary for participation. 
ex~t utiliz:ltion review. The Joint. 
commission Ls a. voluntary association 
composed of re::,resent.a.tiv~ o! the 
.American Medle2.l .-\.S.Sociation, the 
American Hospital .A.ssociat1on, the 
American Cnilege o! Physicians, a.nd the 
A.nieric:an College o! Surge-::,ns. A.t. the 
:pre:5ent time, hospitals ha vlng 594,000 
of the 538,000 general hospital beds a.re 
accredited b) the Joint Commfssjon. 

I! the Join", Corr.mission sh ould a..dopt 
a.. utiliza.Ucn review require:nent, L.'1en lts 
a.ccredlt.at.lon o[ i;. hospital could be 
made c-onclusive en tha..t matter a.lso. 
Both the .Amcr:ica.'i Medical Assoc:at1on 
a.nd the Americ:a.n Hospi t..'.l.1 J....ssocia.t1on 

h?.ve re<:"omrne11~t>d that ho:;p!t:l.ls J.rJU­
a.te utilln.tioll rev!..:w pb, .. ,. The A:-.L-\ 
stat~:nent on utiliz:ltl.:m re•:iew s=iid that: 

The J'l:dl,::lo\l;. u~c o! hos;:!~! !actl!tlea ?:ly 
the puh:ic ll.Cd. ,Phys'.c!:U'.!> !s e--..s-entUl to the 
efflcien~ :ind econ:,m!c !ur:ct!o:;!n~ or t."ie 
J)~;:M;-me!.t and. volunt:.rr !le~l~h tr.su.-:i.nce 
s;~;ems. 

Th:it st:ateme::it a:::,plles equ~!1y no mat­
ter what the source o! p:i.:-,-:ncnt is-­
whether the patient's bills :ire paid out 
o! a pri\·atel:,· financed insurance !und, 
or out of a contributory soci::i.1 insu:-:J.nce 
!ur.::::::, as they will be under this le~..s­
lation. I thL"lk it is !.air to say. then. 
that to t."le e.nent ~'1-:.at. the requirement 
o! ut!liz~tton re\ie~- is sor:!ethin~ new to 
some in.stituticn.s, it is a step !or;;ard, 
and one desi:ed by the he:lth :pro!cs­
sionals themselves. 

l:Mi'llO\"= N.:J.SINi. li0:.:Z: CAJU: 

The concUt1cns set out in the ler.sla­
tion !or the Participation o! e.i.:t!!lded 
care !adlities a.re necessan- to assure 
that co·,ered services will provide h.ig:h 
quality convalescent and rehabillt.a.tive­
ea.re- to pat1e.."lts once the acute sta~e ~ 
their illhes.s has passed. These condi­
tions ~ also intended. to carry· out the 
intent o! this legisl..at1on to provtde e:s-­
sentia.11:,· medical. rather than custodial 
ca.re in the!-e !a.ciliti~s. Thus. the bill .re­
q.u.-es that the extended care taci.lfty 
ha.ve an aireement wi~h a hospital for 
the ot"tierly trans!er o! p:itients; that its 
policies be dete:-:nined by a. physic:iau. 
reg-,'.stered nurse or me<!ical staff; t..1-:!at 
i t maintain clinical reco:-ds. on . all 
patients; a.nd that it maintain around­
th:e-clock nursing service, ~"ld require 
th.at each patient be under- the c:ue- or. a. 
PhYSician. 

Tlle cond!tiocs !or par"'Jcipation WiIT 
be- applied by State agencies, not .by the 
hderal Government. 

Each State, under an a&Teement; with 
the Secretary o! He::i.lth, Ecuc:i.tion.. &nd 
Welfare, wUl dete."'mL11e whether the 
hospit:1.ls, e.."{tenced care facilities, and. 
home he::.lth agencies .. 1thin its Juris,Uc­
tion me~t th .. cond:tirm3 !or ::rn.,tic::ca­
tion 1r: t.~~ :,~c~:r=.-i of F\:Ce!·2.l fl::~r.c::il 
s..c;.!o :stance. Tbe bill also au~::on:.:.es ~be 
Secre:;;..-;; ;o enlist t."le aid of L~e State 
ager.des U) assist ir..stitut:ons in est.:::.b­
llshinf!' and mainW.ining the ne,-..essan 
records ar.d utiliz..at1on re,iew ;,n:ic~durc.s 
!or participation 1n the ;,rog:--am. 

Beyond these conditions. necessary t.t 
assure safety and high quality of c:0 ~ 

and to a.void i.mpropez- or excc:;.;i vc 
utilization ot !acilities. hosnit:i.!s anc 
other il".stit-.:itions have only to er1ter in tc 
an a reement not to charge pat:ents lo: 
services pa1 or u11ae"!' t, e hosni t.'.l. U1 
surancc program, and to ah1de bv dtl 
VI. of the C1vil Rlr!ht.;; Ac:. That ai;.::ee 
ment could be termiuatcd by the hos 
pital on relatively briet not.ice ac an 
tune; a.nd the hospital is protected b 
right o! hearing and . judicial revie 
against arbitrary termination o! tr 
agreement by the government. 

Eospitr.ls will be receiving pay-me_~ 
t..'1.rough third parties o! their O"­
choosing ; the supplement:i.ry plan w 
be administered by ;,rivate !nsuran 
ca.rrier:s: condlt1ons for hospital pa 
tkipation wm be determined by St.a 
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§ 489.11 

Medicare. In order to be accepted. It 
must meet-

( l) The- conditions o! part1cipation 
set forth elsewhere in this chapter: 
a.nd • 

(2) Toe civil rights _ requirements 
specified in 45 CFR Parts 80, 84, and 
90. 

Cb) The State survey ~ency will as­
certain whether. the provider meets 
the conditions o! participation and 
make its recommend.at.ion to HCF A. 

§ 489.11 Acceptance . or a.. provider as a 
participant.. 

(a) Action by HCFA. l! HCFA deter­
mines that the provider meets the r~ 
quirements. it. will send the pro\·idcr­

Cl) Written notice o! that determina..­
tion: and. 

(2) Tv.·o copies of the provider agree­
ment.. 
• -('b} Action by provideT.. If the provid­
er wishes to participate. it must return-. 
bot.h. copies o! the agreement, duly 
~ed' by a.n authorized: official. to 
HCF A.. to~ether with a.. '\\.Titten state­
ment.. iodics.tin~ whethe~ it has. been­
uijudged insolvent or bankrupt io any 
Sta.1.e or Federal court~ or whether a.ny 
in:solve."lCY or bankruptcy a.ctions. are-­
];)e?ldine-,. 
~ (c) Notice of a.cceptance. If HCPA 
a.cce.:,t.s. the. agreement. it 'IT.111 return 
on~ eopy, ta, th~ provider with a. writ­
ten notice t.ha.t-

C1):--Ind1cates. the dates on wruch it. 
wu. si&ned by the provider's repre­
sent.ativ~ and acce.:,ted by H CF A; 

C2l Sped!Ies the eifective date of the-­
~ent; a.nct 
U)•If''the~ment.k with.~SNF: 

speeilles the term: of the agre--..ment. 

§ 48:l.1~ Deci!:i ion to deny:- !t."'t agr~ment.. 

(a) Ea.uz for denial. :S:CFA may 
~ to enter Into or renew an a.~ 
ment. for- any of the- following- res.sons: 

< 1) Principals of the provider have 
be--..n: convict-<>d. of i.-a.ud (see- §' 420.20~ 
o! this cha.pt.er);. 

CZ) The provider h~ failed to dis­
close: ownership- a...'1d control interests 
in:. z.ccordance- with § 420.206 of this. 
chapter. O~ ' 

(3) The provider has b~n adjudged 
bankrupt or insoivent_ 

(hJ Effect of ba.nkr'.i.plc-<,r o, i:l.Solven­
r:'J~ (l) :S:CTA will not enter into a.n 

Title 42-Public: H~cilth 

~reement with a provider that h 
been adjudged insolvent or bankru: 
under appropriate Slate or Fede 
law, or against '1."hich there ls Pendi~ 
a. court proceeding to make a. Jud ~ 
ment.,. concerning this matter: '!'hr~ 
re3.$_o,n for denial 1s that the Pl"O\ider-
1s unable to gjve satisfactory ~­
ances of compliance 'IT."ith the require,.. 
ments o! title XVII! of the Act. 

<2) If a provider ';l:ho is participattn~ 
and receiving payments under Me(li. 
care is subseQuently adjudged in.sot. 
vent. or bank.ru.:,t by a. court of C'O?n';)~ 

tent jurisdiction. HCFA .. ·m not ternu_ 
nate its participation in the pro~ 
because of that financial condition.. 
Howi::ver. the intermediary -..ill adju.st 
payments to the pro\"ider <as specified 
in § 405.454<k) of this chapt.erl to Pt~ 
elude overpayments.. 

Cc} om licrnce wi.!h. cfril ri t 

uirements. H ~ ·.i. u not enter int 
a rovider agre:cment i 
fails to comp y wit cn·1 n11:nts ~, 
gu1remem.s set fonh in 45 CFR Put,:; 
.8,0. 84 1 and 90. 

§ 485.l~ Err~tiT~ d11t~ oC airttment-

(a) All FedcaJ.. requ.ireme1tlt ~ met 
on.. ~ da.t.e of th.e sttroey. Toe au~ 
ment will be effective on the da~ the­
onsite survey is completed <or on the­
day followin" the- expintion date o! a. 
cu .. '!Tent.. ~eement) i!. on the date of. 
the survey, the pro,'ider meet.s all Pe-d. 
eral health and sa!ety standards. a.nd 
any other requirements. imposed 'by 
HCFA... 

Cb) .All. Feti.eTa.!. requiTe-mai.lt a.re not 
met cm th~ d.a.~ of th.e SW"'Dey_ It- the _ 
provider fails ta· meet. any o! the-~ 
~uL-ements specified in parai-raph. <sJ 
of t his section. the a.g-reement 'IJ.'ill bf: 
effective- on the earlier o! the follov;­
in~ dates:. 

{l) The date on: which the provider- . 
meets all reQuirement.s. 

C:?) The date on which the pronder­
submits a correction pl.an acceptable 
to HCTA or a.n approvable waiver re-
quest. or both. • 

~ 489.15 Tim~ limits on agre~menu ,i:jti; 

~killed nursing faci!H ie.!i (S.:,{F:l. 

<2.; Ba.sic limita..tion.. An ag-reemcm 
with a. SNP must be- for & spec:n ~ 
term.. determined by HCFA in a.ci:i:m:i,-
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Infanticide dispute comes to head 
, B'( A WASHl~GTON TIMES STAFF WRITER 

It will be "Brad Reynolds against th~ 
wm;ld," according to one person's 
description of a high-level White House 
meeting scheduled for this afternoon 
relative to administration infanticide 
regulations. 

William Bradford Reynolds is the 
assistant att0rney general for civil 
rights, and he is opposing President 
Reagalil's ,infanticide reg1:1,lations on the 
grounds they will open the door to 
broader interpretations of civil rights 
pvotections. 

:fhe White House staff is prepared to 
'fight for the president's original lan­
-goage, with some modifications to make 
~ more palatable to the courts. A recent 
court decision invalidated the· infanti­
cide regulations on technical grounds. 

Those scheduled to attend today's 
meeting include Presidential Counselor 
Edwin Meese III, Attorney General Wil­
liam French Smillh, Health and Human 
Services Secretary Margaret Heckler 
(or a representative of HHS), Reynolds 
and Bob Carlson, chairman of the Cabi­
net Council on Human Rights. 

White House sources said the meet­
ing will be to "refine" the earlier admin-

istration infanticide regulations, taking 
into account Vhe court's concern that 
adequate notification be given prior to 
issuance of the regulations. 

Conservatives will be watching 
today's White House meeting closely. 
One source predicted it will be a "knock­
down, drag-out" session. He said if 

come to light and the administration 
moved in March to halt the practice. The 
regulations promulgated at that time 
called for cutting off federal funds to 
hospitals that practice infanticide. 

The regulations also included "hot­
line" numbers for persons to call if they 
suspected a hospital of pt1acticing in fan-

White House sources said the meeting will be to 
"refine" the earlier administration infanticide 
regulations. 
Reynolds prevails, the administration 
will lose the confidence of a la·rge num­
ber of traditionally conservative 
groups, particularly the strong "right to 
life" advocates. 

The infanticide regulations came 
about primarily because of the "Baby 
Doe" case in Bloomington, Ind., in 
which an infant with Down's Syndrome 
clied after treatment and food were with­
held at the request of the family and 
with the backing of a court order. A 
large number of similar cases have 

ticide, a provision attacked vociferously 
by the medical profession. U.S. District 
Judge Gerhard A. Gesell termed the 
"hotline" regulation "hasty" and "ill­
considered" i1n issuing a permanent 
injunction against the administration's 
tnfanticide rules . 

Reynolds is backing the concept of 
turning over to the states the power to 
promulgate amd enforce infa!ilticide reg­
ulations. Should the states fail to meet 
their responsibilities, Reynolds argues, 
federal funds could be withheld. 

~Rn' Gritz is expelled I __ ; <iii3ii: \ _ I t:'\ 




