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14 LEGA~ TIMES, JUNE 23, 1986 ~ ~ "-I ' ,,-· 

{/ :," i:i. ,c ~,.; I'_\ 

[ " ;,,',-;;". .. :; .· .... j COMMENTARY & INSIGHT l,i: ;;ii•Aliiil 
High Court Upheaval Presages Conservative Shift 

Mr. Fein i, presidem of Bruce Fein & AswciultJ in 
Gr.-111 f 'u./1.>, Vu .. u lrJ1a/Jcunsu/1in11 firm. um/ is un 
udj1111c1 sc/m/11r h'ith 1he American Enlt'rpri,·t' /m1i1111e 
in Wushinxton, D .C. 

II seems highly probable that lhc Senate will <:on­
lim1 President Ronald Rcagun's in1cnded nominallo rn. 
of.A"ncia1c Jus1icc William H. Rehnquist 10 succeed 
Warren E. Bur~cr a, chief justice ~nd of D.C. Circuit 
Judge Anlunin S.:Klia 10 fill 1hc a:,wdatc justice scat 
that would be vacated. If so, thc,c appnin1mcm, will 
pu,h the social and civil rithls vcc:lors uf the law tn a 
markedly con,erv;uive direction . 

The rcv;impcd Court is al,o h~cly In champion 
strong prcsidcn1ial powers. pronounced dckrcncc 111 

agency policy-making, and strict ,tandanh of ju,1ic1a­
bility to obtain access to the federal counhou,~. 

The Architect•• Intent 

Judge Scalia generally espouses the view that the 
Constitution and ~tatute~ should be interpreted to vin­
dicate lhe intent of their .archiree1,.. Moreover, Sc~lia 
strongly believes 1hat the express words used in leaat 
documents provide the fundamental guiue to ascer­
taining intcnL This doctrinal approach to intcrpretoJ· 
rion would pruballly make Scalia reluctant 10 1ecog• 

, niic con~titutional nght~ lhat arc ucrived from th.: 
•·spiri," or "penumbras" of the Con~titution. , uch a, 
rhc right of privacy. See Gri>•mlJ v. Co1111cc1irn1. 381 
U.S . 479 (1965). A right of privacy wa~ invoked to 
creak a sweeping con,tilutional right wan abortion in 

ing to join in overruling Roe. 
In the area of aflirmative action or racial prefer­

ence, for minorities. Burger voted en'~tically. He or· 
,.laincd in Grixx-• v. Dw{t' Pr,11·,r , 40 1 U.S . 424 
( l'J7 I l. that illegal employment di,cnmination could 

. be_ proven if a test di~proportionately disadvantaged a · 
mmonty group, even if the tc,t was untainted by any ' 
tfoc,iminalory intent. And in Fullilm·e v. Kltmnick. 
448 US. 448 ( 19Wl. rhc chief ju,lice upheld the 
constitu1ionality o l a lO pcrccni racial quota fur minor­
ilic, in public work, conrractiny. ln contrast, Burger 
fro wned on special minority preferences in employ­
ment in Sreelll'orier.1· v . \Veb,•r. 44.l U.S . 193 ( 197K). 
f'in:/111/Jtl'rJ v. Sum.,. 467 U.S . 56 1 C 1984). anu Wv­
xam V. J11Cho11 Bourd of Educu1i,m, 54 U.S.L.W. 
4479 !May 19, 1986). 

Scaha. unlike Burger. will probably vote cons is-1 tcnlly ,1gain, r racial prder.:ncc, for non-victims of 
discriminat iun . Cokirblind an<.I gender-blind jurispru­
dence is likely to be Scalia'> theme in the area of 
affirmative action, and because the Coun has frag­
mented in adclressing affirmative action questions, 
Scalia's innuence could be decisive in forging a clear 

Colorblind and gender•bllnd 
jurisprudence is likely to be 
Scalla's theme in the area of 

affirmative action. 

declaratory judgments without damages in libel cases 
based solely on p,oof of media negligence in public~­
tion. See l'hila. Newspapers v. Hepps, 106 S.Ct, 
1551!, 1565 n .4 ( 1986). 

Scal ia is a forceful proponent of strong presidential 
powers. He 1s known to have authorcrl the per curiam 
three-Judge district coun opinion in Synor v. Uni1ed 
S1utes, 626 F. Supp. 1374 (1986), that invalidated a 
provision of the Gramm-Rudman balanced budget 
slatute. The comptroller general, Scalia reasoned, 
could not cons1i1u1ionally be empowered to calculate 
and 10 e:..e.:ule autuma,ic ,pending cuts because his 
tenure in office was in 1hc hands of th~ Congress, not • 

• the president . lnd..:cd, Scali~ has voiced skepticism of 
the constitutionality of independent agencies that en­
force laws outs ide lhe supcivision of the presidenl. 

Burger hos also generously inlerprcted cxecu1ive 
authority . He penned opinions nullifying th.c legisla­
tive veto, Chudho v. INS, 462 U.S. 919 (1983). pcr­
m111iny executive revoca,ion of passports for reasons 
of national security, HaiJI v . Agu. 453 U.S . 280 
( 1981 ). and recognizing a qualified constitutional 
privilege for the confidemiality of intra-exerntive 
branch communications, Uniud States v. Ni.ion . 418 
U S . 683 ( 1974) Scalia. however. seems a more ar­
dent uibune of presidential pcc,ogatives, especially in 
the fields of foreign policy or na1ional stcuriry . Sta,­
utes such as the War Powers Ac, that "ek 10 curt> the 
Pre~idcnl's power to manage military affair.; might be 
constitutionally problematic under Scalia 's gaze . 

ln the area of administuti ve law. Scalia !.Cems more 
deferential than Burger to agency policy-making and 
enforcement choices. For instance. the chief justice 
rebuked the Federal Reserve Board for seeking to.reg-

Rll<'V. ll/uc/,•,410U .S.113 ( 1973J.and,equcl casc, .. l 01JJnrit}. That forcca,t is deduced in part from his 
The ~Ill <i,:cistl)II iii TJwclJl;;w:,), ,11"MI<""''"" vote in S1ee/~ v. f 'CC, n o F.2d I 192. rehearing 

Collc11e of ObJtetricions arT"tiyn;io/'ogim, 54 granted, Oct. 31 , 1985, No. 84- 1176, to invalidate 

ulate non-bunk banks in Boord of Governors v . Di-
,,,.,11.1i1111 Fi11t111t·iul. 106 S .Ct . 6R I (1 98b). arnl soJcJ 
tu nullify Depattment ot He~lth and Human Service~ 
rcgul.llions go~eining t:reatmcol or the N;WWJII ~ ~ ,.~,"' 
capped, Bowen v. Amuic-an Hospital Auoc., 54 

U.S.L.W. 461 8 (J~ne 11, 1986). however, found Jus- gender preferences in the award ofbr~caSI licenses. 
!ices Byron R. White and Rchnqui,t urging an overrul- In the area of church-slate relatioos, Burger cn:cted 
ing of Rue, and Chief Justice Burger and Justice $;in- a foreboding three-pronged Fir,t Amendment lest in U .S .L. W. 45'19 (June 9, 1986). In contrast, Scalta, 

dissenting in Chaney v . Heck/tr, 7 I 8 F.2d 1174, re-dra D~y O'Connor voicing ~ympalhy for that view. L,mu11 v . K11t:mun, 9 1 S .Ct. 2105 ( 1971), that curbed 
\ Scali~ would likely join White and _Rehnquist on the \ most forms of government a id 10 non-public schools. 

aoomon ,.,ue; mureover, h,s powerful and per,uastve The chief JUSl1ce later "cmcd 10 retreat from the stnct 
versed, IDS S.Ct. 1649 (1985), and KCST-JVY. FCC, 

menial and cxposi1ional abilities might wedge Jus1ice scrarationist view of L,·m,m in vmini; to , usiain paid 
699 F.2d 1185 (1983). cautiotled against judicial SCC· 
ond-gucs~in11 of agency decision-making. 

Lewi, t-'. PowcU Jr. inlO the c:arnp of the four uis,cnl· k gislatisc chaph ns, Manh v. C/uunbtrs, 463 U.S . 
ers in Culk11•· of ObJ·tetriciuns. That would mean a 783 (1983). and public d i,play of a nativi1y scene, Limit• on Judicial Authority 
Coun majority pc1mt11ing stric,er regulation of ahor- Lyn, h v. Do1111elly, 465 U.S. 668 (1984). But in 1985, 
tion than obtain~ al present, even if Powell is unwill- i Burger voted to contlcmn a state law that endowed Burger repeatedly complained of the caseload bur-

ctnployccs with the absolute right 10 refrain from work ·c1en~ of federal couns. Yet he subscribed 10 opinions 
~-------------------, 'on their cho.,cn Sabbath . £,1<.11e of1hvnon v. Caldor, ' that encouraged di>putanrs 10 seek resolution by a fed-

• Ille .. I\IS S.Ct . 29 14 ( l 985) , and a community educa• eral judge. In Sitrra Club v. Morron. 405 U.S . 727 
tion program offered in non-public schools and taught ( 1972), Burger agreed that offense 10 aesthetic sensi­
by public school cmployc<!s, Gra11d R<1pids S('hQO/ bi lilies could confer ,landing to sue in federal coun . 
Dist. v. Bull, 105 S.Ct. 32 16. 323 I ( 1985). He echoed th·•I vie'41 in Duke Pow,r ·v. Carolina Envi-ltffl.JMFS 

1730 M Str<et . N.W. (Sui1< 802) 
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l Scaliu. invoki ng 1hc intent of lhc framers of the Firsl rcmmenwl Study Gr.,up, 438 U.S. 59 ( I 978). andjeui-
Amcodmcn,. will probably vole in favor of greater sonccl 1rnditional concep1s of ripeness to address pie-

. acco111modation of rdigiun in public life than Burger maturely the constitutionality of a slalute limiting ton 
was willing 10 loleratc, Scaha's con, titutional ph1low- liabili1y fo r nuclear power plan! operators . Burger •ISO 

'phy is likely to resemble the views Rehnquist voiced recognized standing IO 11ppc:a l denial of class cc11ifica­
, in tlissonl frorn 1he Cuun·s nullilication of a ··mo- tion in Deposit Guaranry v. Raper, 445 U.S . 326 

I mcnt-of-silencc" statute. Wallace v. Jaffree, • IOS ( I 980). despile emry of judgment on the merits in 
S.Ct. 2479 ( J 985). The Supreme Court ' s church-state favor of the representative plaintifh. 
jurisprudence is in such dominal disarray tha1 Scalia's r . Sc~lia is lik~ly to be sc~pulous in see_l<.ing 10 Jimi! 
vote may frequently tum decisions m favor of enlarged )ud1c1a_l a_uthont_y to resolvrng concrct~ disputes_ prop­
governmenl aid to religious institutions. crly within the JUd1c1al umversc. For mstancc, m R~-

Scalia has been unreceptive 10 the idea that the First mirez 'V . Weinberger, , 724 F.2d . I~) 11?83), Sc~ha 
Amendmenl grams the media broad immunity from rcJectcd .thc claim _1h_a1 Judges ~ad J~rtSd1ct1on to en)Otn 
libel liligation. In O/mu11 v, t.'l'lmS u11d Novuk, 750 U.S. _m1lnary tramin~ cxcrctses in Honduras 1( lhc 
F.2d 970. 1036 { 1984), he diss,cnted from a holding e,crcises uncons11tut1onally invaded the property 
lhat columnists were absolutely immune from libel rights of an Hondurean landowner. 
litigatinn bottomed on dcfomatoJ')' opinio n. And in . Finally, Sc.-lia is renowned for his_ congi;nial and 
Tu,·vulare<1, v. Wu,/Jingw11 POJI , 137 F.2d 1170 winsome personality. He 1s hkcd _by his collcag~es-­
( 193-l). Scalia voled to uphold a libel judgment resting whether of a liberal or conscrvauve bent-and 1s ef­
on ..in inference nf malice Ur:.twn partially from a focrive in forgin~ coali~io•~ in p,;,,rtic uh1r .case:~. ~sc 
known rcpu1atiun for investigative rcponing. anributcs, cumbmetl wrth his coge~t wnimg and Jntel-

r &:alia is thus a gucxl candidate for challenging the lectual stJengths. su11ges1 an ab1h1y to persuade the 
so-called ac tual malice rule of New York Tim.-s v. centrist Jllshccs (While, Powell, and less frequently 
Sulli,·t111 , 376 U.S. 254 ( 1964). 1ha1 shields the media Harry A. Blactmun) to coolesce behind a more re-
from damage~ for Ii bel ab,ent clear and convincing strained or _conscivative jur_ispruden~c. . 

• evidence of a defamatory fahehoo<l published wi,h The ab1l11y tu pcrsu;1ilc 1s cxccp11onally 1mportan1-.. 
knuwlcd~e of its falsity or wilh rec kless disregard for on _the High Coun a1 present because large domains of 
the truth . Burger would probably be kss aggressive in iunsprut.le.nce-fur _e,amplc,_ afftmiau_ve ac:t1on, gov­
qucstillning the New York Tim,·s doctrine .. Sec JJus~ enuncn,_a1t.l to rel1g1on, and nghr of privacy- arc doc· 
Corp v. Consumers Union , 4M U. S. 485 (1984) , Sea- tnnally incoherent due to fragmentation amongst rhe 
lia 's vote could immediately till the Court 10 uphold JUSIJees. ■ 
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W:IHE ll~~SE LAW uonm 
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THf: SUPREME COURT: THE GAVEL PASSES 

A Sampler of Judge Scalia's Writings 
IN HIS TWO decades u an academic, government 
official and appellate judge, Antonin Scalia hu been 
a prolific author. He hu written more than 20 artl· 
cle■, and hi■ M majority declalona and dozens of 
concurrence■ and dl■aenla while on the U.S. Circuit 
Court of Appeal■ for the Dl1trict of Columbia have 
e■tabll■hed his reputation a■ one of the federal judl· 
clary'■ wltlle■t and moat Incisive writer■. 

Following are excerpt.a from aome of those decl­
■lona and article■ that dl■play the philosophy that 

. Judge Scalia will bring with him lo the Supreme Court. 

Affirmative Action 
My father came to this country when he waa a 

teen-ager. Not only had he never profiled from the 
■weal of any black man'■ brow, I don't think he had 
ever aeen a black man. There are, of course, many 
white ethnic groups that c&me to this country In 
Jreat num ben relatively late In 11.a· history - ltal­
lana, Jew■, Irish, Poles - who not only took no part 
In, and derived no profit from, the major hlatorlc 
■uppre■■lon of the currently acknowledged minority 
group■, but were, In fact, them■elve■ the object of 
dl■crimlna.tlon by the dominant Anglo-Saxon majori­
ty ... Yet curiou.aly enough, we find that In the sys­
tem of re■torallve Juatlce establl■hed by the (John 
Minor) Wl■dom■ and the (Lewi■ F.] Powell• and the 
(Byron R.] Whites, II I■ precl■ely lhue groups that do 
mo■t of the 'restoring. It la they who, to a dl■propor· 
tlonate degree, are the compelllora with the urban 
black■ and Hl■panlc■ for joba, houalng, education -
all lho■e thing■ that enable one to ■cramble to the top 
of the ■oclal heap where one can ■peak eloquently 
(and quite aalely) of reatoratlve jw,tice. 

I am entirely In favor of according the poor Inner• 
city child, who happens to be black, advantages and 
preference■ not Jiven lo my own children becau■e 
they don't need them. But l am not wiling to prefer 
the ■on of a proaperoua and well~ucaled black doc­
tor or lawyer - aolely becau■e of hi ■ race - to the 
10n of a recent returee from Ea■tern Europe who I ■ 
working a■ a manual laborer to get hi■ famlly ahead ... 

I am, In ■hort, oppo■ed to racial affirmative action 
for reuona of both principle and practicality. &ex­
bued affirmative action pre■ent■ ■omewhat differ• 
ent conalltullonal la■ue■, but It ■eem■ to me an 
eq11&1ly poor Idea. I ■trongly favor ... attlrmatlve-ac· 
lion program■ of many types of help for the poor and 
dl■advantaged. The unacceptable vice 111 ■Imply ■e· 

• lectlng or rejecting them OIi IM ba.ria of their race. 
'"nle Dt.eeue u Cure," 1979 Wa■h. UJ..Q. 1'7 (1979). 

I 

I 

private reputatlona; who believe that, by putting 
■ome break upon that tendency, defamation llablllly 
under exl■llng ■tandarda not only doe■ not Impair 
but fo■ter■ the type of dlacua■lon the Finl Amend• 
ment I ■ mo■t concerned to protect; and who view 
high libel Judgment■ u no more than an accurate 
reflection of the v ully expanded damage that can be 
cauaed by media that are capable of holdln( lndlvld• 
ual■ up to public obloquy from cout to cout and that 
reap financial reward• commensurate with that 
power." Olima,i u. Eva118 d Nouak, lllO F.2d 910 
(lBMJ. 
Political Phlloaopby 

Surely the freedom to dl■po■e of one'■ property u 
one plea■e ■, for example, 111 not a■ hl1h an uplratlon 
u the freedom to think or write or worehlp aa one'• 
conaclence dictate■. On clo■er analy■ l ■, however, It 
■eem■ to me that the difference between economic 

C-'PITAL SECRET: The lint public Inkling that U.S. freedom■ and what are generally called civil right.a 
Circuit ,ludge Antonin Scalia (left) waa being noml- turn.a out to be a difference of deJree rather than of 
na&ed to the Supreme Court came when be appeared ,kind. Few of u■, I ■u.apecl, would have much dlfflcul­
at a prea■ conference with Prealdenl Bona.Id Reagan. I ty choosing between the right to own property and 

the right to receive a Miranda warning ... 

Constitutional Law 
A guarantee may appear In the worda of the Con­

atltullon, but when the ■oclety ceue■ to po■ae■a an 
abiding bellef In It, It haa no living effect. Conalder 
the fate of the principle expreaaed In the loth Amend­
ment that the federal government I■ a government of 
limited powers. "Economic Affairs aa Human Af­
fairs," Cato Journal, Vol. 4, No. a (Winter 19111). 

Even with all Ila Frankenateln-lllr.e wartl, lr.noba 
and (concededly) danger■ , the unconalllutlonal dele• 
gallon doctrine la worth hewing from the Ice. The 
alternative appear■ to be continuation of the widely 
felt trend toward government by burea11eracy or 
(what I ■ no belier) government by court■ ... "A Note 
on the Benzene Cue," Regulation. July/Aulllat 1980. 

Finl Amendment 

~

II la dlfflcult to aee what valid concern remalna 
at hu not already been addre■■ed by First Amend­
enl doctrine and that therefore require■ 10me con• 

/■lltullonal evolving - unle■■ It be, quite plainly, the 
;'concern that polltlcal publlcl■ta, even with full knowl­
edfe of the fal■lty or reckle■■nea■ of what they ■ay, 
■hould be able to de■troy private reputatlona at will 
... Perhapa those are right who dlacern a dl■trea■ln1 
tendency for our political commentary lo de■cend 
from dl■cua■ lon of publlc l ■■ue■ to de■tructlon of 

l "Economic Attain u Human Affair■." 
Regulation 
Replacing 'their' bureaucracy with 'oura' doe■ not 

aolve the underlying difficulty. The point I ■ that "° 
bureaucracy ahould be making bulc aoclal Judgmenta 
... It la pervene to delight In our ablllty to change 
the law without changing the law■. "Advice to the 
Pre■ldent-Elect, the Federal Trade Commlulon," 
Regulation, November/December 11180. 

8epara,1on of Powen 
In Old Te■tament day■, when judre■ ruled the peo­

ple of I■ rael and led them Into battle, a court protea■• 
I.Ilg the belief that It could order a halt to a military 
operation In forelp landa might not have been a 
■tartllnr phenomenon. But In modern time■, and In a 
country where ■uch governmental functloo.■ have 
been commllled to elected delegate■ of the people, 
■uch an u■ertlon ot Jurl■dlctlon I■ extraordinary 
. , . The majority'■ dl■regard of juriadlctlonal obata­
cle■ and overriding of equitable co111tralnt. are both 
prompted, It would appear, by an Inflated notion of 
the function of thl■ court, which produce■ ■tlrrlng 
rhetoric but poor conatltutlonal law (holdlog that] 
... Judicial power I.a at Ila senlth rather than Ila nadir 
when It■ u■l■tance I ■ ■ought agalnat the Prealdent 
and hi■ offlcen .. . Arella,io u. Woi,il>m'per, 166 F.2d 
lllOO (111811). 
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Two Nominees, One Philosophy 
No Surprises Seen With Scalia 
ABRAHAJI LINCOLN ll'U let down by l&lmon P. 
Ch.,.., Dw11ht Ellenhower wu ahoclled both by Earl 
WIU'T'e ~ William J. Brennan Jr. But In ChOOlllq 
U.S. Clrcwl J11qe Antonin llcalia for hi.a aecond nom­
lnaUon to the 8upn,me Court. l'Naldeat Reaian hu 
·--- &Ml hi wtil IP Jo1A &be l"&IWI ol lhc d»-

llp(IOlnlld , 
, To aa, that Judse llealla. IO, aaar. th& admlnta­
traU-'s Judicial phlloaophy vutlJ' underatatu Iha 
c&N. 1D Illa two decade. u u acade=.lc, IJOvena.inent 
ln1}er ud Jurin, Juqe lcalia .bu done fv more 
thu mitNl)I llhare that pblloeophy - he bu helped 
c,.....lt. 

ID hla apeclally, admlnlatrallve lall'; for 111ample, 
J~ lea11a wrote durl~ the e&,ur admlnlatrauon 
a aeri• ot article• that became the phlloaophlcal 
baala for much of the admlniatrallon'a re,ulatory­
nform pro,;ram. 

• Monover, u a law profeuor, he befriended a JIii• 
arallon of youn,- couervatlve atucunt• - •ervh,1, 
ror eun1p141, u faculty advlaer to tbe Univer■lty of 
Ch.lca,o'a chapter of the conaervallve Federall•t Bo· 
clety - many of whom now !Mild lley Department of 
Juatlee poata. 
•n- IJUY• are not dumb, they traded In 71 for 

Ml," ql&lppecl J\lchard A. Epellln ol the Unlvenlty of 
Chlc.,.o Law School about the lldmlni.stratton'e Gec.!I· 
■Ion to fill the vacan~ created by Chief Ju.wtlce War· 
ren S. llurJu'• retirement with J...S.• kalla. But. u 
Prof...or 11:p,,teln we11t 110 to ot.erve, Jud&e loalla 
will brine to the court. and to the administration'• 
Judicial ac•Dda. rar more than juat relative youth 

To conaervatlvea t1red ol the on-again. oH·a••ln 
bablta of the court In Warnn Burger'• yelll'II, Judge 
!kalla oHera a combin.aUon ol commitment •Ith vlJ· 
or and an lncl•lv.:, often •lttlly 1ucullc, wr1llll( 
atyll that will rally the troopa even If It never com· 
l1l&IG • majority of tbe court. (See =mpan~ 
Ut:erptil.) • 
1•.,........ lmpaetT 

ln the two areu In which he hu ahown a p&rllcu• 
lar lnt■reat - admlni.t.ratlve law and •eparatlon ol 
powera - Judre !kalla la In a food po■ltlnn to have 
1111 Immediate Impact. 

The Impact, In !act, already had begun before lhe 
nomh1atlon. Although the opinion doe■ not bear hll 
name, Jlidge Beall a I• widely conaldered to have been 
t.bos ebkf author ol the thru•JI.IC!Je panel declalon 
lltrtldnc oown the Grunm-Rudman-Holllnp bala.nced· 
budl'et law currently under high court review. 
Admlnl■tratlve law and aeparatlon of powen quea­

Uona have not apllt the court deeply In recent yeara, 
but neither hu the court ■hown any rreat lntere■t In 
th■ area or lncllnatlon to ruolve luterlnir quutlona, 
I\ICh u the conatltutlon.al ■tatua of "fourth llr11J1ch" 
OI' quul-lndependent nigulatory a,enclH. 

On tho■e aorta of luue■, Judge Bc•lla could become 
th■ expert to whom othen on the CQUrt defer, much 
u Ju.lice Wllll•m 0. Pou.-lu wu on tu; que■tlon., 
•UCJe•t• Prof. A.E. Dick Howard of the Unlvenlly or 
VJr.,tnla L,aw School. 

In the areu In which the court hu betln dffply 

OoathnM!d "" P41JC to 

apllt - particularly the hlgh-prollle ""aoclal agenda" 
luuea ot affirmative action. abortion •nd crtmtnal 
procedure that the admlnl■tn.tlon hu pu.whed for­
ward - Judge Scalia', wrltlni• both on and olt the 
bench Indicate that he wlll lh&rc the adminlatra­
tlon'a - and Juatlce Rehnqul■t'■ - po■IUon■. 

In other area.a, however, the orlg'lna and develop­
ment of hi■ Judicial phllo1ophy do point toward aome 
polentlally alinlflcanl dltrerencea with the new chief 
juallce and with other well-known conoerv•tlve Ju• 
rlata, ■everal longtime colleaguea aald tut week. 
'llerle11a lntelleclual' 

The new nominee - the ■on of an Italian lmml• 
,ruit who taught Romance languagu at Brooklyn 
Colleie of the City Unlver■lty or New York - w.u 
raiaed u a "aerioua intellectual Catholic," aaid Vlr­
•lnla t.aw- Prof. Edmund W, Kitch. He graduated 
from Georgetown Unlveralty and then attended the 
Unlver■lty of Frlbourg In Swlberland before rnovln&" 
on to Harvard Law School, from which he sr•du•ted 
In ltklll. 

After gradu•tlon, he practiced In Cleveland with 
the llrm now known u Jonea, D•y, Reavis il Pogue, 
then moved Into academia, llr■I al the Unlver■lty or 
V1r.-1nt• In 1967. He left lhe university to oerve ln a 
variety of poau In the Nixon admlnlatratlon, then 
moved over to become legal coun■el lo the Ju.lice 
Department aa the Ford admlnl■tratlon worked lo 
dig out from the debrl• of Watergate. 

In 1917, he returned to academia, moving with hi• 
family - he and hi■ wife have nine chlhlren - lo 
Chlc•go, where he ata.yed, eltcept for a one-year vl■lt· 
ln1 prolea■or■hlp al Blanford, will! Preaident Re•• 
,ran named him to the federal appellate bench In 11182. 

He doe1 not ahare the belief In the tra.nacendence of 
free market1 common to the ''law and economic■ .. 
conaervallvea he worked with at Chicago, nor hu he 
ever expreaaed the concern for federall■m and the 
Independent aovereignly of the ■tale■ that h.u been 
an abiding paulo.n for Juatlce Rehnqulat. • 

lnetead, the word tho■e who know him uae moet 
often to describe hie view• ia "tradition." 

Judie Scalia, ■ aid Stanford Law Prof. Robert J. 
Rabin, "I• a cautlou■ type ol peraon, kind ol a Bur.11-
ian lype. who thinks before we change the way thlnp 
are working we ought to be pretty ■ure lhlnp will 
work better under the pl"Opoaed reform." 

Judge Scall■ also la a lawyer who enjoy, the (Ive• 
and·take ot argument and the crafting of compro­
miaea. "There are oome area• In which he leeia very 
atrongly and ls not going 10 be dlalacated from where 
he io," aaid D.C. Clrcull Judge Patricia M. Wald. But 
ahe added that :•you can have a dialogue" and that 
Jud11e Scalia la "eminently reuonabie." 

Although Judie W •Id 11 gener•lly counted u 
among the mo■I liberal membeu of an appeala court 
on which Judge Scalia hllJI been among the moat 
conacrva\lve, .. I think we've agreed abOut 70 percent 
of the time," Judge Wald Hid. 

Similarly, •nother member or the appt,ala court'• 
liberal wing. Judge Abner J. Mlkva, pralaed J...S.e 
Scalia as a "dellghllul colleague," 

Al their recent annu•l judicial conference, the cir­
cuit'■ judge■ voted Judl'e• Scalia and Mlkva their 
"moat congenial"' award. 

Whal Impact thal penonallly will have on the iu.h 
court already hu become • topic, of apecul■llon 
among courl•watch~r•. 

Working together, he and Ju.atlce Rehnqutat "may 
begin to ahape conaervallve doctrine In a way that 
drawa votu from the center of the court, ~ they 
wlll do lt In • very penuuive way," au,reated Pro­
fe-■or Howard. 

B11t, countered Harvard Law Prof. Laurence H. 
Tribe: "II 11 unlikely that atrong·rnlnded and ~ht­
ful Ju.wllcea who have l0ng-1tandl11¥ view■ dlametrl• 
cally oppoaed to thoee ot Ju.aUce RehnquJ.t j&Ad 
Jud(e lkallaj wlll be moved to change." 

Federalism •••11ee 

Like Chief Ju■llce Burger, JudJe Scalia hu apenl 
hi■ public career Jar.-ely conccmed with the wor.11-
lnga of the fedeul government, and may not ahare 
Ju.atice Rehnqul1t'1 concern ror elate powen, aevMal 
acholan 1ugge■ted. 

Whatever the ulllmate Impact, however, "when 
you're dealing with amall group■, the aubatltutlon of 
one peraon for another make■ a blf difference," Pro­
feaaor Epoteln ■ald. • 

Simply by Introducing new ldeu and a new per• 
1pecllve. Judge Scalia wlll change the outlook of a 
court lhat hu been n,rnarkable not only lor lt■ col· 
lecllve a1e, but for lt■ unprecedented ■tability over 
the put 17 ye..ra. 

He alao I■ llkely to make an Immediate Impact on 
oral argument• al the hl&"h court, In hi■ tenure at the 
appe•I• court, Judie Sc&Jia haa developed the repu· 
talion for mellculo11aneH In pnparaUon and ferocity 
In queallonlng. 

"Pity the attorney who'a not prepared," aald Pro• 
fe■aor Howard. "He t■ touJh and formidable and 
glvea no quarter; he'• ralr •nd he'■ intell11ent, but 
he's not deferential." 



iJy Stephen J. Adkr 

Mr. AJ/a i; , •. ,,curive ediwr of 1'/ie 
Amaica,1 [.uw~,·1·. nw uriid~. "'/>TUii· 

ed /rum tlrut ~,u~ac111~ 's Mur,h I YH5 
;uur, proji/,.~ ~m,min :i,·ufiu. 1he /.1.C. 
Circuit jud!/£' whu u11 Jwie 17 h'i.lS WI· 
,wuncfd lH President Re.,xan's next 
,·huire fur u .1ew 011 the Suprem,: Courr 

When a rnnscrvucive law prnfcss,f/ 
named Antuniu Scali~ wa, .ipjlninli:tl to 
lhc Di,1rict of Columbi~ Circuit Cuurt 
in Au~ust J 9~2. fow law,~r, hatl heard 
of him. Bul while attom~y~ in Wa,hing· 
ion wcri: .a,king each mhcr. "Whu\ 
he/" lawyer; at Ckvelam.l's fones, 
Day, Rc.,vi, & Pogue were cclebraling. 

For yc,ars the firm', law)'"" had been 
telling swri,, alHJJl 1h~ir former a,,o­
ci;it~, a brash, in,Lantly likable l!-u:- •.ho 
lit up 1h~ firm with his lci;al abihl) .ind 
cafL.:C ._,;~>n:-.crv~11i~m. Aral for yeah~ 
fones, Day partner~ had been giv111g 

LIVE WIRE 
ONTHE 

D.C. CIRCUIT 

:: ~ .M~•u.:t IJMWldj,,ii., ... - •• - -----his c.ireer. • 
The bond between Scalia arul Jones, 

ll.iy was fort!c<l 25 y~ar, ago on the 
campus of Harvard Law. Jam.e~ Lynn. 
lh~n a panner al foncs, Day and n,lw 1hc 
ri.:hairn)an o( ALtn4, wa~ roamic1g 1hc 
hall> of Ganu~n l-lou;c-hc:MJ4uarters 
or ,he HJrv;;nl Law Rcvicw--lrn1kinl! 
for prospccb. He came upon r,ulc, cd~ 
Hlr Scalia. a siuo.:1-.y ,:JJcrn lr.1111 Queen~ 
wilh wavy black hair and an al1110,t 
cumi~al intcnsiry, hunched over a 
m,mu,cripl. Alth,rngh Srnlia w;i; cn-
i:fOS,cd in his rcaJing, Lynn (ktid~d to 
inlcrrupL "By uni: ,lJ t:wo in 1hc 11101 n­
;ng I had ~onvim.:cd him ao Lomt out l'nr 
b:.icon and cg~:-. in Harvan.i Squ.arc.

11 

Lynn :.ays. "Then I rnnvinccd him to 
rnmc uul and ;cc Clcvd and and Jone,. 
D~_y., 

Twu mun1li; Jarcr Scalia was al 
Lynn's home in Cleveland. mixing with 
Jones. O.i,· panners am.I associ;ites al a 
rccruilmcnr party. As panr.cr Richard 
Pogue rcmc111bcr, iL Scalia cook on a 
group of eigh1 lawyers, enthusiashcaUy 
defending a law review no1e heh.ad edit­
ed 1ha1 supponi:d blue laws. "We ar­
gued until thrr.c in the morning, one 
:igai11st 1hc eight,'· .ays Pogue. Adds 
Lynn, "He has those bushy eyebrows 
that furrow UJ} when he '.s conccAlrating, 
and for 45 minute, on end, h1: had lliat 
furrowed loc>k. H •never bothered him 
lhat everyon.e wa~ on the other side." 

Scalia ,i!\,,eu on al Jones, Day. Si)( 
years laler, he moved imo leadung and 
(ru;:n imo joo, in the Nixon cxc<:utivo 
uffi{;c unJ tht.: a-:onJ Ju~tkt.: IXpar11ncnt. 
All the while. he impressed wlleagucs 
with his independence, the strength of 
his vi,:ws, his rn<1sensus-building 
s~ills.-----~nd his ability to land on his 
feet, even duriug lhc ;tormiht da~~ or 
the Nixon era. 

: : 

Throu!=jhout his carel::!r, Antonin 
Scalia l1as impressed colleagues 

with his independence, the 
strength of his views, and his 

consensus-buildinu skills. It hasn't 
taken him long to shake up the 

D.C. Circuit. 

His rcp·Jlali,m wa, n,nlinetl 10 a 
!<,,mJll l:irclc:: of 1;ov"·rrnn~11t bwycr~ anJ 
acadcsni.\:'~. however, ;,rnd wh~n he ar­
rived al lh~ .;ppcal; ,,>un rn,m 1h,'. Uni­
vc.r,i1y uf Ch i,·.1~0, hi, for,~fuJn,,~, and 
political s~vvy lllO~ ,omc .. r hi, ~ol­
kagucs by surprise. In a short ti mi: , he 
has distinjluished him,dl" by being !,,,t­
ier ()ICJ>itt"1.l and more a<.'.livisr in the cx­
chang<:! of idea~ i•mcn~ lht: Lhanl~>en, 
Iha,, many of 1il.: ud,cr judges. Ml)sl 
imp<.lnam, his ~ggres;ively arguct.l. 
deeply con~ers·alivc opinions have 
grabl "'d all<' ntiun and earned him a 
placo as a leader of !he coun. 

The biggest smpri,e ~ould be ye1 to 
come, In the next four y~ars Prcsidenr 
Reagan may ha~·e to chm»c as many as 
l'uur .Supreme Court ju,uccs; acrnrJing 
to the three dozen top Wa~hing1un law­
yers interviewed for (his ,Lory-a grmtp 
that indudcs a dozen with strong udrnin­
istratiun 1ies----Scalia i, a strong con­
tender. Robcn Bork, D fellow ~unserva­
lh·c on lh(.! D .C. Circuit. b ~,m'lld1!:11!d 
the from- runner. A~idc fro m Bork and 
ScuJia, rhc names mo~t often 1ncnrioned 
are 2nd Circui1 judge Amaly~ Kea,:;c, 
71h Circuit judge Richard P,isncr, and 
William Clark, a Reagan nrnridam and 
former Calil"omia supr~m~ coun jul>lit:c. 

Allhlllltch s~:.iha i, 11nques1iunably an 
arrhcomcrv,11i vc. Lho,c who ··Jv->k ~C 
his st>,ral aH<l politr<'~I ~-,~w, (lo preu1~t 
how he would ruic) if h.:' s appoint~J 10 
the ~uprcmc CDurl will be soll!ly ui,ap­
pointci.l,'' '"Y-' Ernc,t Gdlhoro, ,foan of 
Ca,c Wc,1an Rc,ervc Univer:.i1~- law 
school. .. He·, .i very ioocrcn<.1en1 
Lhin\:.cr ... S1:aJi., has auacked 1hc l'",ce­
c.lum of lnformatio,, Ad as CO'.'.:rilt)· aild 
dangemu,, J, a judg~ he has also grant 
ed several FOIA rcquc~ls. He ha, lot>­
bicd h~,d ,., 1a~c ch.: lcgi,la1ivc vc10 
away fn11n Co11grcss-but h~ has foughc 
just a, hard 10 take 11.e sovereign-immu­
nity dcfei.,c away from ihe execultve 
braa~h. 

De~pitc his co11Sl!rva1ism. Scalia has 
not become do,cly idcn1ilicd with ~ny 
one scho,il of j11ri$prudc11ce-unlike 
Burk.. a comtitutiunal sc:hular and ,1ric1 
LU[l.strJctJOnisl, or Pusn~r. whl>Se narrn.: 
is almost synonymvu~ wirh law and e{:o­
nom1c~. Scalia', special interes1 , ad­
mim~uauve luw, i::o limited and pn.K:1; 

ducal ill nalun:, and he hh no1 ofler\ 
sough! public:ity for his views. In keep 
ing wirh his habit of turning a11ention 
awav frum h imsclf, he declined 10 l>c 
in1civiowcu l"o, thi, artidc. 

Tim is a story ot now Scali;, ~01 

-
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where h~ is-wi1h a little hdp r,;,m 
Jone,, Day-anJ a guide 10 wha1 kind 
of jutlgc he might become. 

Si, 1rnmth, b~forc :;Lali.t ~rTivcd in 
Wash ingwn, Prc.,11.km Rcaga11 had up­
po1mcd 13u,k 10 the D.C. Cirrn1t. Bork 
wa, ,een by many rn 1he allministration 
a, a Supreme Coun ju,1kc-in-wai1inlf. 
an heir apparent whose lca!.lcr,hJp of the 
DC Circuil was pre,umcd. Li1i~~co1s 
and fc1.kral agency la-..)•cr, who argue 
fo:4ucntly bek,r~ lh~ court ,ay they ~,­
sumed .Scalia would dekr- at lease ini­
li.•lly-lO Boric Scalia diJ n,)Lhing of 
th~ kind. l11,1caJ, he made it dear fron1 
the :.tan tlrnl he uidn • t inzcnd en ease into 
lhc Job. 

Dne of the first chings !he udi.er 
jutlgc:, nuticeLI wa, that lhc Ile wcomcr 
was nosing inlO !heir orinion:,. Unli~c 
most mcmha, or the mun. Srulia pores 
over ,11 h~r JUllgc~· ur~ft,. wvering them 
with tlcta iled and often c.-i1ical ,narginal 
comments, even if he isq' l on tlie pll{lel 
dee idi n6 a ca,c _- ··several of 1hc judge, 
,ay they like 1he ane11tiun; nvnc admit 10 

Jishkin~ il . .,i,hour,h ,omc c lc1ks say 
1hcy lind it "cxcc»ivc. 

Also in cuntrn,t 10 1110,1 ut" h,s ~ers, 
Sc~lia ~umetini~s wnlc; his uwn OJ}in­
ious withDut th,, bcneli t of a dcrk 's fir:.t 
draft, using th.: w<0nl prurn;sor he iu­
,1a llcd in his chambers He always pre­
pares for llral ar~umcnt; by r<eadin~ all 
the briefs h imself. Rather lhan rc4uinng 
hi, derks 10 prepare bench memos sum­
!llanl.ing lh(: lwo sidts . he asks chem lo 
lake :i positio n in each case and argw ii 
with him . By the Lime S-,li., i!Cl s ID ur;I 
ari;uinc r.t, I i11ga10,·., say. Ire is ploenorm>· 
m,lly well prepared. He ,,~, sharply 
poin1ed 4ue;1iuns 111 force <:uunsd inrn 
atlmillilll! the weaknesses 1n their posi­
(joo~. • 'Scdfo.1 '-.'.om..-:.-. .a~r,,~.:-.. i.l:::. a kn;fc­
fi1,;hicr , bu1 " fricntll}· ~n ,rc-figlllcr,'· 
say, a lawyer who ha, am:ndcd oral 
a,p,umeru~-

Judgc Harry Edwnn.ls, a Carter ap­
pointee and oat' of 1h.: mos! aClivc qucs­
lionr,rs m argumcm;, finds :Scalia's ap­
proach refreshing. "He think> as du I 
lhat if you are guiAg tu have oral argu­
ment, it should ha\'e a purpose," says 
Edwards. 

While Scalia was making his pres­
ence kit dunng his firs! ccrm, Bori< was 
foiling behi11d j,-, h,~ ca.c load .ind. at:• 
~onli11!l l0 clcrb of judges on lhe coo11. 
seemed uninterested in lhe ~nbal~nc~d 
dieL uf ;1dmlnj:-.tra(n,c law (.:.-Sl!S c,imint 
before 11,e panel. A dozen former ~Jerks 
.ill agnsed in interviews 1h01 Scal ia has 
been more engaged in the \'.:Oun"ti 
work-a11d m11re of .i leadcr----<h;,n 
Bork. 

Bork s,1ys hr. doesn' t feel he is com­
peting w1lh Scalia for a S,,p1Gme Court 
110minatilJA. ··We're good friends." he 

SCALIA, See page 10 

, . 
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Continued from page 9 

~a)·s ... I'd ht; delighted if he gor [~ 
no111ina1ion] He's ll)Q goou a 
iricnd 10 get into compe1i1ion wi1h any­
way.'' Burk !w!)'S he diJ have a backlog, 
which he ha, doored up ... When l firs( 
camo, tu Lhc co~rt. J1he c~se loat.11 
seemed very heavy. It ha~n·1 ,:used up, 
bu1 I lind it ea.,ier ro dt:al w11h," he 
says. Asked whether he is understimLJ­
l~ted l,y the court's cases, he says, "I'm 
not oorcd." Then he add~ that tie would 
prefer it if the court heard a greater v~ri­
ety of cases, including murc criminal, 
amitrLJ~I, an<! cons1itucional matter~ 

Whih: llnrk anu S,·alia romc out on 
lh(: .... ..inu; !.i<lc in 1m>~l t:a.~c~. -th1.:1r Lip· 
pro.ch 1n lc&l3I is~LJcs is quilc di/'fcrem 
• "Bork may cend co think more juris­
prudemiall~• or globally than Nino docs 
and has more of a record ill that area," 
says a former top-level Justice official. 
"Nino has tended •o look murc at the 
proctdural an<l a<lministrarive prac­
tice." 

Top Justi,.;e lawyers who have recent­
ly left govcmmem-~•hile denying that 
Burk has slipped-say they ha~•~ no­
ticed Ilia! Scali.- has been pa,ticularly 
tfkctiv.;:, "He is ideally suited b)' his 
intellect and his philosophy 10 he very 
carefully considered I for the Supn:rne 
Coun), • • say~ Theodore Olson, a Gib­
son, Dunn & Crntcher partner whn 
headct.1 the office or legal counse I froctl 
1981 to 1984 ... He's also within the 
right age range." [Scalia is now 50. 
Bork 59.} GTE gene111t counsel Edward 
Schmults, former deputy ~Homey gcn­
cral under William l"n,ocb Swiilh, 5MYS, 
"Certainly Ninn is estul:>lishing a record 
as an omst~nuing iudge, and I like io 

1hink. u[ him as ,omcunc who woulJ )(Cl 
e~ircmdy close con.-ider.,tiun." And 
Michael Uhlma,m, a former assistant a1-
1orney gen~ral who left his position as 
White House counsel \a,;I Augusl for lhe 
D.C. oftice of Philaddphia's Pepper. 
Hamilton & Scheetz, ,ays of a possihle 
Scalia nnminalion, "Would I celebrate 
such a thing? You bet. He·~ good 
;tuff." 

One of !he thing~ a11r;.c1in~ aurntion 
to Scalia is how well lois opinions have 
fared l>cfmc !he Supreme Court. Or the 
11 case~ in which he has writlen dis­
s.:nls, ar/ was regUc51etl in four and 
gralltcJ in three. or the 53 cases in 
which he wrote majmity opinions, cerr 
was reque~ted in four cases; all were 
denied, In other words, 1hr. High Coun 
has si<lcd with Soalia in seven uf eigh1 
review~. 

llork. when asked abou1 his reconJ. 
said he did not know the breakdown for 
his cases. but added thDt the Supreme 
Couft ha~ never gnnred cer1 on a ma.}or­
i1y opinion he has w riuen. 

In hi, 60-odd opinions so far, Scalia 
has revealed the outlines of his intellect 
~ml philosophy. In a 1983 case, he tan- . 
gle.J with on~ of the coun's liberal 
,coas, Jutlgc L Skelly Wright, who had 
wrinen a farfw:hed majority opinion rc­
quirin1,< !he hxxl and Drui; Administra­
tion to rnn,ickr whether lethal illjec1ion 
of conJcmncd pnsioners mel FD!\. ,,an­
d.Jrds Cu. ~afo aml eifoct,v,; drugs. Sca­
lia fiR'il had, a h,wycrly dissent, argu­
ing that 1lle FDA has no au1honty over 
drugs used for cxecu1ion t>ecausc 1hq· 
arc nol the ,on of co11sumcr drup that 
Congress io1c11dcd the FDA 10 reRula1c: 
"The conJ~onned prisoner e.ecutcd by 

iojcc·tion i.i no mm, the 'consumer' of 
!he drug 1h~n is the prisoner cxccul.:il by 
firing ,qu:.d "con,:Jmcr uf the bullet,," 
I•: wmte 1:uus11cally. 

Eve~ ii' the FDA Jid have jurisdiction 
over 1hose drugs, .Scali~ re;i~oncu, ii 
would al,o have Ille right 10 ilccide nol 
Ill exc-rcist! ib authority wlthout being 
se-onJ-gu~ssct.1 by the judiciary. Ill 
what has bcrnmc a theme of iii, dis­
sents, he chided his colleagues for imcr­
fering in whal he sec, as o;)llrajudic·ial­
m;,uers, complaining that the majori1y 
position had "le,, to do with as~urmg 
S3ie and ~ffe,:Live drug, than wilh pre­
vcnling Lhc ~tale~· cnn,titullonally pc.-­
missibk imposition of <:api,~I 
punbhincat . •• 

The Sup1c111.: Cuun ,,.,~ ,.,.,, 1n the 
t·asc.. hl!oumg .a.rgumi:nts in Dcceinbc1 
1984. !The Cuurt- in ~ll opinion by 

Bork; 
Justice William Rchnqui,1. Pr.:si<knl 
Reagan's chuic<;: for chief justice to re­
place Warren Burg~r-revcrsed the 
D.C. Circu11 opinion in March 19&5, 
agreeing with Scalia that the FDA 's de­
cis,on was 001 review~t>le.j Says Case 
WcMem Law dean Gcllhom. a former 
colkague of Scalfo', a1 IJniversil)' of 
Virginia l~w lt:h()()I, .. ~alia's dissent 
was Just penelrnting .. , . I think with 
the argument in 11\c diss~m lhc Cour1 
fd1 obliged lo resolve the que,tiun , .. 
and that's what you really look al in an 
in1crmcdi.itc appclla1c court judge.·· 

ln another case, Scalia showed 1hat 
h~ couhl po~ition himself to the righr of 
:some of the coun 's 01hcr conse1vatives. 
In an appeal involving the right of pro-

, leslers 10 sleep in L.ifoycue Park across 
from the White House. he wrote a sepa• 
rate dissent to the 6-to-5 en bane opin­
ion !!ranting hrst Amendment protec­
tion w th,; demom1ra10.-s, Rarher chan 
ni1pi.-k abvut when sleep mip,h1 be pro-
1cc1ed, as the other 1.lisscn1ers had done. 
he took the extreme, rmi1io11, denying 
''flatly ... lhat sleeping is or Gtn ever 
be sptech for First Amcndmenc pur­
~· '' Ahhoui;h it didn't go as fa, il, 
Si:a.lia, the Supreme Court's ,uling re­
versed lh., majority decision. 

Officials in Reagan-co111r0Hed ad­
ministrative agcnl'ies applauded the 
Scalia dis,..,,.t, in bmh cases. Former 
White House counsel Llhhnann says of 
the lc1hal-injcc1ion 1foscn1, "h showed 
N1n(1 a• his bcsL He took a pail or very 
colil common sense and poured it Oil.·' 

Despite the vehemence of hb opi,i­
iom,, Stalia has managed to stay on the 
good side or hi, collca~ues. who work 
in close qua11crs (JH two floors of the 

fodernl courthouse. "He i, a very politic wilh,,. says Midtelman. 
p,.:rson, as opptised 10 politjcat . . a Scalia build 1hc kind of ~'-'adcmic re­
hai1-fdlow-weU-met, and an e~,ro- cord 1ha1 la.,, firm, were ready to kill 
~crt, " ob.1,:rves Dallicl Mayers, a part- for, and wh~n Jones, Day came calling 
ncr al Wilmer, Cutler & l'ichring who he had already bt!cn ac1ively couned by 
knows Scalia well. Several oflhl• Judges Philadelphia'~ Mmgan. Lewis & Bock­
on the D.C'. Circui1. in1crvicwcd on 1hc iu£ and had all but decided to go there. 
condition they woo Id nol t>c id,,nlifi.:d, But aflcr a year in Eur<>pe on a fellow­
say Scaha is so personable 1ha1 he has stir, Scalia wenl ta Jones, Day as an 
crcotcu a feeling ,>f g0<><l will that per- a.sociace in 1961. There, according to 
vadcs the court Jones, Day lawyers, he did 1c~l c•Ule, 

Last wiotc1 Scalia hacl the judges over "orporate financings. labor, and anti­
to hts house in Virginia 10 celebrate the trusl discovery, but httle if any actual 
appo11itmr.nt of the 1hird Reagan judge u,al work. 
Lo the court, Kcnnech Starr .. &. s the eve- •· He was one of lhe last of 1he real 
ning ,neHc,wcd, Sc•lia moved lo the pi- generalis1s in the semc char he wanted 10 
3no, whe.-~ he banged av,.o) while he. do as much nf ev~ry•hing ~she possibly 
SL~rr . Bmk, aud others ~ang olJ Ml"tl'· l't'rllltl," ,ay, Jones, DH)I p¥t1ncr lier­
II wa, ii for ny Imm lhc JJ}~ wh~11 lhc bcrl llan>cll. "And ho did da111n ,,.,ar 
open feud between nnw-Chicf Justice everything and he did ii well.'' 
Warreo Burger and ~nior circ,, it judge If Scalia had a wcakne~ as a lawyer 
O;i,id Baalon pul the court's mcmbe~ i11 a fion , ,~ys Lynn, it was 1h"I "per­
on a war foo1ing. haps he waoted to spend more time on ~ 

Scalia has also won points among the problem than you might lilo:.e in a prac­
judgcs for hi~ good polilical instinct, in 1,ce But that's p.a'1 of whai drove him 
not pushing anyone loo far. Say, Judge to ;csch and later drove him ICI be a 
Edw.u<ls. "If you get to a pr:iinl in dis- judge." No11c1hcless Pogue, Hansell, 
cussing a thcsb when he doesn't have and Lynn agree he was on the partner­
~n ~n,we,, he's llul going lo hard-lin,;, ship trad, during h is si~ years as an 
you .iusl to get a result. I have never had associ~te . 
a si1uatiun with him where he admiueu Scali,,s polilical commitmcnl was no 
what he intend~d to do w.,s .Jifficul1 or secret, even 10 recruits. Daniel Ellion, 
imprubablc to explain but he would do ii Jr., now ·,ice-pre.sident for law at White 
•nyway." Consolidated Indu~Lrics, Inc .. and a 

Lawyecs who don'r sloarc Scalia's one-time Jones, Day associaie and pan­
conservative philosophy 11(>W ~;,y 1l1cy ner, interviewed with s~alia and othe.rs 
consider him particularly dangerous be- at the firm in 1963 . "I remember 1he 
cause he seems to be so widdy liked guy vividly," says Ellio11. "He wa.s·a 
and appean, likely to excd at buildi11g real ham-core; Goldwat£r Jl"!'Wl'.l- I lll· 
DU1jon1Jts· for his pos)lions. According terviewed in !he faU of 1963 before 
lo une lawyer who worked with him in Goldwater had a heud of sle~m. and he 
thi.; ADA ,i<lmins~UiiUVi:.: law ~l!~:[1011, \\~., -.t ; ·1..·•)· .Jf l11 . .:11J..1lc ;ufvoL·.:.itc:-. ·• .S..iy~ 

whith si;.~ clla#cd~ joining lhc' • putnet· David 'Sil.ow! "~-~~JMII: oj . •»· 
coun ... The reason he was so good w~s 1he !irit Bill Buclo:.ley-type conservatives .,... ;r. 
that he had the way to lake i,sues uf hul and was a big National Review fan 
disp111e and come up with forn1ula- , .. , hi 1h~ si~ties, I can rt,;all him 
tions-an amendment or a del~tion- being penurbeu by the liberaliutio11s in 
th:.1 tended lo create a rnnsensus. As a lhc Ca1holic Church." (A Catholic, 
judge that wiU make him effective far Scalia is the son of•~ Italian immigr.mt 
l>cyond his vote." father.) 

''He wuulu be mtlre uf a consensus By !967 Scalia had decided to move 
builda th~n Justice Rehnquist," sa}·s i1110 acudeniia, where he could devCMC 

one liberal Washiugwn lawyer who more time IO e~pl1.1ring legal problems 
know, Scalia well. "I would worry without worring about running up a cli­
mme about having Nioo on 1he court enl's bill. Scalia's tongue-in-cheek. fa1e­
l tloan Bork l." welt, one panoer recalls, cap1urcd his 

No Centriat 

/\llhough Scalia may be a potential 
conscnsuI-builder, he's no centrist. He 
has been a vociferous, argurnent.1tive, 
anil rcr.rnasivc conscrva1ive ull his life. 
~nd people who have known him well 
sa} Lhere 1s nothing he enjoys more than 
debating "issues of hot dispute." 
Fnends and fellow meml'*-rs of the law 
re.view. where S,ali~ was notes co-edi­
tor in 1960 with now-Hal'\>ard Law pro­
r~ssor Frank. Michelman, remember 
Scalia as hnving delighted in ,hiding 
St\;,·enson lil..:rals abou1 the excesses of 
govcmrnc111 reg11latio11. 

De,pite political differences, howev­
er, his cla,~mates were ifllrigued by 
Scalia's pers<,nality, a combina1ion of 
s~holarly seriousness and life-of-thc­
party grcgari ou,11ess. A graduate of 
Geurgcwwn Uni,•ersity, and 1he son of 
• pr<lfcs,ur of Romance languag~s a, 
Brooklyn College, Scalia lo~·ed Lu pull 
classmates aside for a ~pirited debate , 
usually managing to put a humorous 
spin on e~·cn the most arcane subjects . 
"I don't remember an)one I thought 
was mtlrC fun to be with and a,:gue 

good humor and more-lhan•mo<lulat<Od 
con..:rvatism: "I'll be glad 10 get •way 
from sucl1 a liberal place," he re­
m&rk,;d, to the astonishmen1 of the es­
tabli,hmem lawyers he was leaving 
behio1d. 

Sc.al ia' s tenure as a law professor al 
the University of Virginia rumed out to 
be more of an ~ntree inco Washing1on 
govemment circles than ~ retrea1 to the 
ivory tower. He spent only llll'U years 
full-time at Virginia, where he taught 
conlracts. commercial code, and com­
parati ve law before _gelling his first gov­
ernment job in the Nixon c\ecutlve of­
fice And he BOI lhe job only as the 
resl•lt of a tirnely push from a Jones, 
Day connection. 

lhe head of the newly created presi­
dential Office of T elecornmunications 
Policy, Clay Whitehead, recalls that in 
\ 970 he had been looking without suc­
cess fur a firs1.ra1c general coun;;el and 
that he load lamemed about his probleno 
to James Lynn, 1he forn1er JoDes, Day 
partner who hall recruited Seal ia and 
who was then general counstl ~I the De­
par].men1 l'.lf Commerce . Lynn say, he 
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recommended Scalia. 
The telecommunications office had 

been created to help break the logjam in 
cable TV development, to oversee the 
growth of the t1edgling Corporation for 
Public Broadcasting, and IO ~upervise 
telecommunications within the execu­
tive branch. But as a practical mailer 
Whitehead's office immediately be­
came the focal point for Nixon's attack 
on the autonomy of public TV, which 
Nixon viewed as anti-administration 
and antiwar. 

As general counsel, Scalia had to 
fend off pressures from White House 
aides as high up as John Ehrlichman and 
H.R. Haldeman and still appear loyal 
enough to maintain his good reputarion 
with Republican leaders. "We were on 
the hot seat," Whitehead recalls. "Hal­
deman, Ehrlichrnan, and crew were 
yammering at us to try to get the (broad­
casting] board to do this or that." 

One day, says While head, he .. re­
ceived a rather incredible memo from 
the White House" directing thm a cer­
tain TV pro~ram be eliminated: "'Nino 
said. hell, write back a mefT!O that says 
it's illegal." Scalia noted that it wasn't 
clearly illegal. then audcd, "Hell. they 
don't know 1hat," accuruing to Whit.:­
head, who ,ays he took Scalia's advice 
and wrote the memo. Whitehead says he 
never heard from the White House again 
on the subject. 

At another point Haldeman, Ehrlich­
man. and uthcr Wh 1te Hnusc aides were 
circulating mcm,,s (which became pan 

cnpphng publt.: TY were c11thu,1aslirnl­
ly discusscu, indudmg a plan to cut off 
all fodcral funds. Whitehead and Scalia, 
who rccct vcu cu pies of the memos, 
agreed lhat public TV programming 
wa, too liberal, but they .apposed SUI.Ch 
drastic moves. On December 23, 1971, 
Scalia sent an "Eye~ Only" memo lo 

Whitehead. "I have condudcd that the 
must likely eventuality is that the plan 
will bil anu the adminislralion's role 
will become public knowledge,'' Scalia 
wrote. "Naturally. this i, the worst pos­
sible devclopmcnl .... Since my ini­
tial recommendation lo abandon this 
plan ha~ been rejected, al the very least 1 
urge you 10 pmnt out to the White 
House staff all of the risks and 
difficulties." 

Although few of Whitehead's and 
Scalia·s warnings were heeded by the 
Nixon adminb1ration, officials in the 
Carter administration reviewed Nixon's 
efforts in the area and issuell a report. 
"Scalia actually comes off looking very 
good," says Rubert Sachs, who worked 
on the repon as an aide in the telecom­
munications office under Carter. "He's 
abom the only one." 

The 1elecommunica1ions job exposed 
Scalia to administrative law for the first 
time, ,parking an interest lhal grew into 
a ,pccialty. He playeu the leading role 
in negotiating a compromise among the 
television networh. the cahle indus1ry, 
and 1he motion picture industry to regu­
late 1hc growth of cable television. Ca-. 
blc ucvclopmcnl had been fro,.en by the 
FCC in 1966 because cable owners and 
program copyright holders couldn ·1 
agree on how 10 compensate for rctrans­
misston of copyrighted programs on· 
cable. 

Scalia shuttled among th.: parlic, and 
created a formula that woulu allow ca­
ble 10 develop.' After six months of 
meetings. he drafted the Cable Compro­
mise of 197 I, which the inJustric, ac­
cep1ed and which the FCC later incorpo­
ra1ed inw rules. The compromise aho 
helped form the basis for the 1976 
amendment to the Copyright Act pro­
viding for cable retran,mission. The 
compromise .. brought out Nina's abtli• 
ty to deal with real people and real situa­
tio11s that arc inherently messy·," says 
Whitehead. Adds former Scalia aide 
Henry Goldberg; "Something, that im­
pressed me was that despite his academ­
ic outlook he was able 10 hammer out 
this sort of compromise . . . . Some 
people doubted !hat Nino could mix it 
up at this level, but he could." • 

Scalia left the telecommunications 
office in 1972 to serve as full-time 
chairman of the Administrative Confer­
ence of the United States, a federal in­
teragency think tank that issues repons 
on legal and management issues affect­
ing executive agencies. 

'Welcome to the Job' 

propcny ·of former President Nixon 
would be to reverse what has apparently 
been the almost unvaried understanding 
of all 1hrcc branches uf the government 
since 1hc beginning of 1he RepL1hlu.:, ;mu 
10 call into question the practices of our 
presidents since the earliest times." 
Sc,ilia cited George Washinglon's let­
ters and moved through to more recent 
examples. Later, however, Congress 
passed kgislalion that gave the govcrn­
mcm possession of much of the 
material. 

Scalia was soon branching into work 
involving intelligence agency conduct. 
an area in which he h~d shown great 
ioterest as a judge. Scalia was tapped to 
work with then-allomey general Ed­
ward Levi on a sweeping ;md potentially -
explosive review of the intelligence­
gathering powers of the CIA and the 
FBI. Two congressional committees 
were at work on legislation seeking 10 
curtail domestic spying and to place 
limits .on how far covert international 
operations could go. The plan imide the 
Ford adminis1ration was to come up 
with an executive order !hat woultl de­
rail more re,1ric1ive legi,lation. 

Scalia was actively rnvolved in devel­
oping the cxecu1ive order, attending 

President Nixon rewarded Scalia for top-level White Mouse meetings. and 
hi, work by appoin1ing him In head the wurl-.ing on drafts, says Philip Buchcn, 
office of legal counsel in the Ju,tice De- then counsel 10 Ford I and now n>un,cl 
partmcnt in 1974. As had happened in in Dewey, Ballantine, Bushby, Palmer 
the telecommunications 0ffice, Scalia & Wood's Washington office]. Accord-
got a big push from a Junes, Day pan- ing 10 Uhlmann, who was then a leghla-
ner-this time Jonathan RoSt, who was tivc assistant IO Ford, '"You were trying 
an associate dcpl1ty allorncy general al to codify practices that ,kirt along the 
tha1 time. Rose recommcnucu Scalia 10 edge of 1he very mcanin~ of natiunhond 
lhen-llcputy. auurney general Lawrence am.i w,m being wa9cd other ways. 

• ' • . ~.--.iuull1pl!;' m.wlplt 1trafts of 
e outgomg head of 1hc office of cvcry1hing." 

kgJI rnun,cl, Robert Dixon. "haJ been In a later fight to prevent chalkngus 
chewed up p,ychologi..:ally" hy Water- to cla,,ir1ca,ion of documems-and in a 
ga1c-relalcd i"ues, .,ay, Silberman recent opiniun in a suit involving U.S. 
(Dixon lcfl lo teach at Washington Um- ocllvi1ics in Honduras-Scalia tlis­
versity law school 111 S,. Louis; he uicll playcu particular dcforence to the goals 
in 191!0.) • 'There was a range of potcn- of the military anu of intelligence agcn­
tially serious constitutional issues , anJ cics. and consistently made separation­
it was absolu1dy imperative lO have a of-pnwcr, arguments tu oppose judicial 
fir,t-dass legal mind and a man of cour- involvement. In 1hc Cclllral America 
age," Silberman cunlinucs. The ap- co,e, a U.S. dtizcn who owned a ca1tlc 
poinlment 10 the office uf legal counsel ranch in Honduras claimeu that 1he 
wa, ,o crucial, he adus, that "I did talk United States had set up a mililary lrain-
to Jerry Ford about it. II was a vci:.y ing school for Salvadoran soluicr, on 
imponanl positinn." his ranch_ The district rnurt rejected his 

Ahhough nominated by Nixon in the pka li.,r an in_JUn,tiun on the grounds 
summer of 1974. Scalia wa, actually that the dispu1e was a non justiciable po­
appointed by f'ord that August because liticJl question. A three-judge panel of 
Nixon haJ resigned in the interim. As the D.C. Circuit upheld the district 
the head of the office in charge or draft- court, with Scalia writing the opinion. 
ing opinions on the lawfulness of cxccu- But the full coun voted 10 hear 1he case 
tivc aclions, Scalia faced one of the en barn,:, and by a 6-to-4 vote reversed 
toughest and most polilically charged the decision, saying !hat a suit could be 
tasks imaginable. On his ilrsl day on the heard. 
job. he had to decide whc1hcr Ehc presi- Scalia responded in his dissent that in 
dential tapes and papers piled high in addi1ion lo the broad separation-of­
thc White House belonged to Nixon or powers problem, which alone should 
to the government. Remembers James have prompted the coun to stay out of 
Wilderotter. yet another Jones, Day the issue. there were more technical ju­
panncr who was 1hen associated coun- risdictional reasons why lhe plaintiff 
sel to President Ford, "His iniual day could not bring his case to court. A citi­
on the job the question was: Who owns zen could seek monetary compensation 
the Lape, and paper,'? Welcome ln the only-1101 an injunction-when making 
Jllb, Mr. Scalia." a claim that the government had taken 

Scalia set w work on the opinion and, his property. Scalia argued, and more­
drawing on historical precedents, draft- over the pbintiff lacked standing he­
ed a ruling that de1ermined that the pa- cause his property was incorporated in 
pcrs belonged lo Nixon. The rinal opin- Hondura.,. 
i,,n, signed by thcn-Altorney General According to one 0.C. lawyer sym­
William Saxbe after top Ju,1ice Depart- pathetic to the plai111iff's posilion, '"The 
ment officials tinkered with Scalia', case is illustrative of the way that he 
draft. was issued on September 6, 1974. thinks in that he found a lot of reasons 
According to the opinion. "To con- for courrs not 10 get involved .... The 
elude that such materials are not the standing issue was raised by Scalia for 
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the first lime at arguments. The govern­
ment's argument had been that it was a 
political questioo." 

Scalia' s allention. 10 the details of 
standing and other procedural issues 
had its roots at least as far back as his 
work at Jus1ice in the mid-seventies. 
TIJe department, especially the civil di­
vision, had always strongly backed the 
legitimacy of sovereign immunity-a 
defeme automatically claimed by the 
government whenever anyone sued it 
for injuoctive relief. Although Scalia is 
s1rongly pro-execu1ive, the administra­
tive law professor in him felt that sover­
eign immunity was a medieval vestige 
thal was intellectually dishonest and ill­
suited to weeding out unwanted litiga­
tion. "The nub of his argument is (usu­
ally] not what he sees as the best sub­
stantive position, but whether all of the 
institutions involved were performing 
as they are supposed lo or if one is going 
beyond its authority," says Walter Ol­
son. a staffer al the American Enterprise 
Institute. 

With much the same 1enacity that lie 
had shown in defending the law review 
note on blue laws 15 years earlier, Sca­
lia now bunonholed depanment mem­
bers and debu1ed the sovereign immuni-
ty issue with them. bringing them over 
10 hi, view. Np! he wrote to Senator 
Euward Kennedy, then cha1m1an of the 
subcommittee on administrative prac­
tices and procedures, announcing Jus­
tice Depanrnent support for the elimina­
lion of the sovereign immunity defense 
in suits ror equitable relief. After noting 
1ha1 ··the department in the past op­
posed such a change," Scalia couldn't 
resist a pla) ful p;,1 un his uwn back. He 
wrote, "In light of the tenacious anc.l 
well-reasoned support of thb prupo,al 
by such k°nowkdgeable and rcspohsible • 
organizations as the Administrative 
Conft:rence of the United S1atcs [the 
federal lhink tank that Scalia himself 
had headed for two years, from 1972-
741 we have reconsiucred that oppo­
sLtLon. 1 

• 

Thomas Susman, then chief counsel 
of the Kennedy subcommillee and now 
a partner at Ropes & Gray, says that 
before the Scalia memo supporters of 
the anti-sovereign i mmuni1y legislation 
had been unable lo gel it through Con­
gress in 1970 or 1972. "It's nut a sub­
ject [ha1 had a broad constiiuency," 
Susman says, and Ju:,tice Department 
oppmitioh had been enough to kill it. 
But af1er Scalia turned the depanment 
around, the legislation passed ea~ily in 
1976. "I think what probably won that 
sovereign immunity debate was that no­
body matchell him in the rigor of his 
argument," recalls Uhlmann, who was 
then at Justice. 

Attacking FOIA 

When Presidcm Carter took office in 
1977, Scalia left Jus1ice and moved to 
the Universi1y of Chicago law school to 
teach. He chose Chicago, according to 
University of Virginia professor A.E. 
Dick Howard and other colleagues, in 
part because 1he school paid tuition for 
faculty children-and Scalia had a 
houseful of them (he now has nine chil­
dren, rangiRg in age from five to twen­
ty-five]. 

But. as happened al Virginia, Scalia 
couldn ~t keep his attention away from 
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politics and government. He soon be­
came involved in crusading against the 
legislative veto, a method by which 
Congress reserved the right lo reject in­
dividual decisions by executive agen­
cies. He also poured hours into editing 
the conservative American Enterprise 
lnstitu1e·s Regulation maga,ine, and 
intl) heading the ABA's administrative 
law section. Students say his outside cf­
fon, kepi him on the plane back and 
forth from Washington and that he 
wa.,n·1 always as well prepared for clas~ 
as they would have liked. 
• TI1c lure of a !_!nod fight appeared 10 
be im:si,ciblc to Scalia. He tc,tificd al 

least a half-dozen times against legisla­
tion that would have expanded the legis­
lative veto. In addition, he drafted the 
ABA 's amicus brief in the Chadha ca,c . 
in which the Supreme Court in 1983 
finally ended the Jeb;ile by finding leg­
islative veto 10 be unconstitutional. "He 
was one of the four or live people lo 
whom that victory was ultimately attrib­
utable," says Larry Simms. who 
worked under Scalia as deputy assistant 
allomey general in 1he office of legal 
counsel lhe is now an associa1e al Gib­
son. D11nn & Cru1cher in Washingtonj . 

Among Scalia's many anicle, during 
the period. one stands ou1 as an example 
of his s111rk conservatism and aggrc~­
sivc. lively style in ,taling hb ca,e. In a 
1982 Regulation magazine piece, "The 
Freedom of Information Act Ha, No 
Clothe,:· hc argued thar the act wcnl 
too far. that it was 100 expensive 10 ad­
mini,tcr. and that openness isn't always 
a vinuc, particularly when it interferes 
wilh law c:nforccment. privacy, anJ na­
tional security. Of FOIA, he wrote, "It 
is the Taj Mahal of the Doctrine of Un­
anlicipa1cd Con,cquenccs. lhc Sistine 
Chapel of Cosl-Bt:nclit Analysis Ig­
nored ... HidiL·uling the expansive 1974 
amendments as products of an era when 
" 'public inlcrcsl law.' 'consumerism,' 

and 'investigative journalism' were al 
1heir :i:enith." Scalia argued that .. the 
defects of the Freedom of lnforma1ion 
Acl cannot be cured as long as we arc 
dominated by lhe obsession 1ha1 gave 
them birth-tha1 the first line of defense 
againsl an arbitrary executive is do-ii­
yourself oversight by the public and its 
surrogale. the press." 

'On Every List• 

All the while, Scalia was chalking up 
a record thal would make him irresist­
ible to 1hc new Reagan JuMice Depart­
ment, which slaning i11 1981 wa, begin­
ning to cnnsidcr possible appointments 
10 fodcral judgeships. Here was as pure­
ly i:onservalivc an academic a, cuuld be 
found. whn had c.111cnsivc experience in 
two Republican admini,tration,. wa, 
likely to be sympathetic to the executive 
branch. and yel had managed tn collc('l 
admirers from both partic,---and who 
apparently had no cncmic,. Even bcner • 
for Scalia, the Jones, Day connection 
was still alive and well in the Reagan 
administration. 

Jonathan Rose. a Jones, Day partner, 
was -then bead of 1he Justice Depart­
ment's office of legal policy, which 
screened potential candidates for judi­
cial appointments . Rose knew Scalia 
from working with him in the Nixon and 
Ford administrations. "We were look­
ing for oui,1anding academic, (for the 
IJ.C. Circuit! who shared the pm,i­
dcnt 's political philosophy." says 
Rose. "'He came up on every list." 
Says Theodore O1,on. then head of the 
office of legal counsel: ··He was a very 
obvious choic,:. lbcre were very few 
pt:opk who h:.id lhc expertise he had in 
administrative law issues 1ha1 come be­
fore the D.C Circuil." 

After hi, nomination. however, Sca­
lia didn '1 gel such a rcsrnmding vole of 
confidence from the Al!A rnmmittec 
lhai rntes judicial nominee~. The com­
mittee , chaired.by Arnold & Poncr pan­
ncr Brookslcy Born, gave Scalia only a 
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"qualified" rating, on a scale in which 
a nominee can get the higher ratings of 
" we] I qualified" or "exceptionally 
well qualified." The only lower rating 
is •'nol qualified.'' Born declines com­
ment on why the committee gave Scalia 
only a pas&ing grade, but a source on the 
committee says !hat members.were con­
cerned 1hat Scalia didn't have court­
room experience. 

Rose confirms that that was the com­
mittee's concern. "This was the con­
tinuing argument we had with 1he ABA 
panel. They have a rather inncxible 
view, .. says Ro~. "They said tha1 we 
will consid~r lnonliligaiorsJ up to the 
point of being labeled qualified but any­
one who would ge1 highly or extremely 
qua! ificd would have 10 h.ive sub,ramial 
litiga1ion expc:rience ... 

Srnlia faced no opposition in his con­
firma1in11 hearing. and he aJTivcd at the 
court in time for the fall 1982 ses,ion. 
He was followed on 10 the bench by 
Kenneth Starr. another former Ju,ticc 
Dcpanmenl official, leaving 1he panel 
once dominated by liberals Duvid Baze­
Ion and J. Skelly Wright with a tantaliz­
ingly 1hin 6-10-5 liberal-conservative 
margin. [With Scalia on the D.C. Cir­
cuit, the r,llio now is 6-10-5, with the 
conservatives in the lead . There is one 
vacan.:y, and there will be another if 
Scalia joins the Supreme Court.) 

Scalia has begun to show that the 
consensus-making skill, he picked up in 
the While House. lhe Justice Dcpart­
men1, and the ABA haven't gone 10 
wa,le. l'or example. Edwards. a much 
1n.1rc lihcral judge. joined in Scalia's 
recent opinion reversing >Um111 .. ry Judg­
ment for the media <lefendant in Li~Ftv 
Lohbv. Inc v. Jack A11dl!Tson. (Ed­
war<l~ declined comment.) In 1ha1 ca$C, 
in which Anderson was accused of dc­
fami ng Liberty Lobby founder Willis 
Cano by linking him and his group 10 

neu-NaLis111, Scalia made it ea~icr for 
judges 10 deny summary juJgincm to 
libel defendants in suits by public fig­
ures. He wrote that summary judgrr1cn1 
may be dcnieJ to libel defendant, even 
when it is ~nclcar thal the public-ligurc 
plaintiff will be able 10 show malice 
with "convincing clarity" at trial. The 
decision conllicccd with the view of the 
2nd Circui1 and in the opinion of libel 
plaintiffs' l~wyers also conflicted with 
the 1970 D .C. circuit opinion, Wasur ­
mali v. Time /11c. 

Abo. the Supreme Court haJ ruled in 
an earlier CitSC th.at u.H;tual 111ali(.:c'· 

might be found in a story that was 
"based wholly on an unverified anony­
mous phone call," but in Libuty Lobby 
Scali~ appeared to extend that rule to 
include a phone call in which the source 
was identified by name. Wro1e Scalia: 
"[The reporter] never even looked [the 
source] in the eye until after the story 
was published, but spoke lo him only 
once over the telephone.·· Says Robert 
Sack. a libel law ~pecialist I now a part­
ner al Gibson, Dunn & Crutcher in New 
Yorkl: "That obviously misperceives 
how reporting is done . The vast major­
ity of interviews-like this one-are 
relephonc interview~." 

Libel lawyers were quick lo cite the 
opinion a~ evidence of Scalia's restric­
tive view of press freedoms and of how 
c:ffoctive he may become in altering the 
direction of Firs! Amendmenl law, par­
ticularly if he continues to bring along 

_judges like Edwards . "This is an aca­
demic ·~ opinion," complains David 

f' 

Branson (now in the D.C. office of 
Kaye, Scholer, Fierman, Hays & Han­
dler], who represenled Anderson in the 
case. "His decision is a complete depar­
lure from anything that's happened in 
twenly years since Times v. Sullivan on 
the summary judgment lest." Branson 
adds, "If this decision stands, it's a 
definite signal 10 trial couns not to 
grant summary judgment in libel 
cases." 

[Scalia also joined 1he April 1985 
opinion by Judge George MacKinnon 
rcinstaling a jury verdict that The Wash­
ington Post libeled Mobil President 
William Tavoulareas. The D.C . Circuit 
gran1cd a reh@aring en b,mc in 1ha1 case; 
oral argument was held last October. I 

Such opinions can't help but make 
Scalia evc·n more allractive to lhe Rea­
gan administration. And so far he hasn ·1 
provoked ~o much as a rumble of disap­
proval among administration conserva­
tive,. II doesn ·1 hun that he is ardently 
pro-executive. Say, one Washington lit­
igator who has argued before him: 
"He· s a great believer in lhe powers of 
lhe presidency. , . . I think he will find 
significant areas where the president has 
done somclhing and the couns 
shouldn't touch ii." 

But when the time comes to select a 
Supreme Court nominee, lhe vagaries , 
of politics could play more of a role lhan 
credentials, For one thing, timing is '; 
sure to be crucial: Most of Scalia's most 
loyal partisans have lefl govemmcnl, 
including such present and former 
Jones, Day lawyers as Lynn. Wilderot­
ter. and Rose . as well as others such as 
Whi1d1c,1J, S,hrnulrs, ,mJ Silberman. 

' Wllil~ ·many Slill ilave strong adminis-~ 
tralive ties, they are not as well posi­
tioned to help him as they once were . 
The quirkiness of the decision-making 
process could hurt Scalia-Presiden1 
Reagan could, for example, decide lo . 
name a woman, a black. or a fellow 
Californian lo the High Court-bul it 
also might help him. For example, if 
New York governor Mario Cuomo was 
a likely Democratic· prc~idential candi­
date when a Supreme Court ,eat became 
vacant, Scalia, al,o of llalian descent. 
might become more auractive political­
ly as a counterpoint. 

One thing Scalia has going for him is 
that, unlike Bork or Richard Posner of 
the 1th Circuit, he would face litde or 
no polilically embmassing opposition 
10 his nominatio,1. "'If you're luokir,g 
for someone you 're crying 10 confirm, 
maybe Posner has ruffled enough feath• 
ers, but not Scalia." says one Washing­
ton lawyer. 

Of the many liberal lawyers inter­
viewed ror this article. none plaps 10 

lobby against a Scalia nomination. In­
deed, it is remarkable that in as panisan 
a place as Washingmn Scalia can gamer 
the respect and even the support of peo­
ple, who find his politics repugnant. 
'Tve known him for yea these many 
years and we've disagreed on many. 
many things. but I've never known him 
10 be unprincipled. ' ' says Ropes & Gray 
partner Susman. • 

Remarks liberal D,C. lawyer Daniel 
Mayers or Wilmer, Cutler: "I think it 
would be an abuse of the process for the 
Senate 10 try to block a Scalia nomina­
lipn. While my political views are very 
different from his, I'd say that of the 
conservative candidates for the court I 
think he• d be the strongest intellectual 
nominee and the most qualified." ■ 
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General Points 

Every specific allegation of voter harassment (one 
identifying a particular year and voting precinct) has been 
refuted by contemporaneous FBI reports and eye witness 
accounts, or rendered highly unlikely given internal 
inconsistencies and contrary testimony by others. 

These events . had been thoroughly explored and totally 
discounted in the 1971 Confirmation hearings when the 
Comll!ittee reported "the voter harassment charges against 
Mr. Rehnquist are found by this Committee to be wholly 
unsubstantiated. Viewed in its entirety, the incident 
suggests at the very most a case of mistaken identify." 
1971 Senate Executive Report, p. 13. 

All those who testified against Rehnquist at this hearing 
failed to make any such allegations in 1971. 

Much of the testimony is utterly consistent with what was 
already known about Justice Rehnquist's role -- that in 
his capacity as legal advisor to the Maricopa County 
Republican Party, he had occasion to visit precincts where 
disturbances occurred to mediate disputes and advise 
challengers. 

Of the seven who claim to have seen WHR actually challenge 
voters, five of those individuals did not know WHR at the 
time and identified him based on 1971 newspaper photo­
graphs -- seven to nine years after the al l eged incident. 

Seven individuals -- Messrs. Staggs, Robertshaw, Turner, 
Marshall, Maggiore, Randolph, Bush -- testified that 
Ju~tice Rehnquist, to their. knowledge, did not challenge 
any voters in either 1962 or 1964, and that such activ ity 
would have been totally outside his responsibilities as a 
Republican party official. 

All those accusing WHR of challenging voters are committed 
Democratic or liberal activists. More importantly, 6 • 
Democrats -- (including four state or federal court judges) 
-- refuted the harassment/challenging charges against WHR. 



Bethune 1962 

The evidence considered by the Committee in both 1971 and. 
1986 clearly indicates that Justice Rehnquist was not involved 
in any incident at Bethune in 1962. --
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Contemporaneous newspaper accounts, police and FBI 
r€ports, and the entire Judiciary Committee in 1971 
all confirm Rehnquist's non-involvement in any incident 
at Bethune in 1962. 

All persons interviewed by the FBI in 1962 and 1986, 
including Democratic party officials present at Bethune 
during the incident, said that Wayne Bentson was the 
only GOP official involved in the Bethune incident. 

Sergent Edward Cassidy of the Phoenix police, who was 
present at or near Bethune the entire day, told the 
Committee that only Wayne Bentson, and not Wm. Rehnquist 
was involved in an altercation and that no other 
Republicans were engaged in challenging. 

Given Justice Rehnquist's role as GOP legal advisor, it 
is quite possible that the Justice visited various 
precincts -- including Bethune -- to mediate challenger 
disputes. 



Bethune 1964 

No credible evidence or testimony was presented to link 
Rehnquist to any improper challenges of voters at Bethune in 
1964. 
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_ Given the remarkable similarity between what actually 
happened in 1962 to what allegedly occurred in 1964, 
the most likely explanation is that the two dates 
have been confused. 

No police or contemporaneous newspaper accounts 
record any incident at Bethune. 

Thomas Murphy, the Democratic County Chairman in 
1964, personally investigated precinct incidents that 
year and told the FBI no such incident occurred at 
Bethune. 

Bethune poll watchers, Republican and Democratic 
officials (including Murphy, Hardy and Pena) stated 
that they were not aware of any incident at Bethune 
that year. 

Given Rehnquist's status as co-chairman of the 
Republican ballot security program, it is extraordi­
narily unlikely that he was personally challenging 
voter credentials in 1964. Moreover, he has 
unequivocally stated that he was neither at Bethune 
in 1964 nor personally challenging voters. 
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James J. Brosnahan 

He had publicly stated that the precinct where he saw 
Rehnquist and where he investigated was Bethune in 1962 
(Washington Post, July 25, 1986, p. 4 and Nation 
Institute press release, p. 6). 

The Arizona Republic, Nov. 7, 1962 states that James 
Brosnahan investigated complaints at the Bethune 
incident in 1962. 

Wayne Bentson in a Nov. 10, 1962 letter states James 
Bros~ahan investigated the incident at Bethune. 

Carl Muecke, Brosnahan's supervisor, only mentions 
receiving complaints about and having the FBI investigate 
the Bethune incident. 

Before the Judiciary Committee, Brosnahan, a self-described 
"liberal Democrat," said he could not remember exactly 
what precinct it was and that he now remembers that he 
investigated several precincts that day. 

Brosnahan never saw Rehnquist challenge voters (AP Story, 
July 26, 1986, Baltimore Sun, July 26, 1986, National 
Public Radio, July 25, 19~ Nation Institute press 
release, Washington Post, July 25, 1986, and Testimony). 

Brosnahan never said or did anything in 1962 that 
implicated Rehnquist. 

The FBI investigation in which he was involved never 
hinted at any involvement by Rehnquist. 

Brosnahan failed to come forth in 1971. 

A number of Democrats, Maggiore, Turner, Hardy and 
fuecke stated that Justice Rehnquist did not challenge 
voters in any way. 

Contemporaneous newspaper accounts, police and FBI 
reports, and the entire Judiciary Committee in 1971 
all confirm Rehnquist's non-involvement in any incident 
at Bethune in 1962. 
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All persons interviewed by the FBI in 1962 and 1986, 
including Democratic party officials present at Bethun·e 
during the incident, said that Wayne Bentson was the 
only GOP official involved in the Bethune incident. 

Sergent Edward Cassidy of the Phoenix police, who was 
pre-sent at or near Bethune the entire day, told the 
Committee that only Wayne Bentson, and not Wm. Rehnquist 
was involved in an altercation and that no other 
Republicans were engaged in challenging. 

Given Justice Rehnquist's role as GOP legal advisor, it 
is quite possible that the Justice visited various 
precincts -- including Bethune -- to mediate challenger 
disputes. 
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Charles Pine 

Judge Maggiore, 1962 Democratic County Chairman, knew 
Charles Pine and testified that neither Pine nor anyone 
else ever complained about William Rehnquist in 1962, 
although Pine claims he complained to Democratic 
Headquarters. 

Charles Pine cannot consistently recall how many voters 
were challenged, although his memory is clear as to the 
exact words William Rehnquist said to different voters. 

Pine told the Committee and National Public Radio the 
challenges occurred at Bethune in 1962 but told the Nation 
Institute and other reporters that he could not identify 
the precinct or year. 

Pine testified that he discussed the incident with Judge 
Hardy, but Judge Hardy has stated he knew of no involvement 
by Rehnquist. 

Pine did not come forward in 1971. 

Contemporaneous newspaper accounts, police and FBI 
reports, and the entire Judiciary Committee in 1971 
all confirm Rehnquist's non-involvement in any incident 
at Bethune in 1962. 

All persons interviewed by the FBI in 1962 and 1986, 
including Democratic party officials present at Bethune 
during the incident, said that Wayne Bentson was the 
only GOP official involved in the Bethune incident. 

Sergent Edward Cassidy of the Phoenix police, who was 
present at or near Bethune the entire day, told the 
Committee that only Wayne Bentson, and not Wm. Rehnquist 
was involved in an altercation and that no other 
Republicans were engaged in challenging. 

Given Justice-Rehnquist's role as GOP legal advisor, it 
is quite possible that the Justice visited various 
precincts -- including Bethune -- to mediate challenger 
disputes. 
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Melvin Mirkin 

Perfectly consistent with WHR's version. 

Mirkin acknowledged WHR spoke in a normal tone of voi~e 
to party officials. 

Said he thought WHR was an "honorable man," whom he would 
not contradict and would vote to confirm his nomination 
as _Chief Justice. 

Thought the whole issue was little more than "small 
potatoes . " 
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Sydney Smith 

Smith does not remember the name of the precinct or t4e 
year when he saw Rehnquist challenge voters. This makes 
it difficult to corroborate his story. 

Smith is unable to remember the time or place, but he 
remarkably remembers verbatim quotes from Rehnquist. 

Smith is inconsistent as to the number and race of the 
people he saw Rehnquist challenge. 

Smith is inconsistent as to whether or not any of the 
challenged voters actually left the line. 

Smith claims he personally called Democratic Headquarters, 
but Judge Maggiore, County Chairman, testified that he 
received no complaint about Justice Rehnquist. 

Smith failed to come forward in 1971. 



0 

0 

0 

0 

0 

0 

Manuel Pena 

Based his identification of Rehnquist solely on a 
newspaper photograph seen approximately seven years after 
the alleged incident. 

Judge Thomas Murphy, as Democratic County chairman in 
1964, personally investigated complaints and found the 
charges against Rehnquist to be a "bunch of crap." 

Given that Rehnquist did not have challenging creden­
tials, it seems unlikely he would be found sitting at the 
challengers' table at Butler. 

Given Rehnquist's role as legal advisor and head of the 
1964 GOP ballot security program, it seems difficult to 
believe he would have, as Pena stated, called Head­
quarters concerning the legality and propriety of his 
challenging procedure. 

It seems equally unlikely that Rehnquist, in his capacity 
as ballot security director, would spend between 40 to 60 
minutes arguing with a Democratic official at one precinct. 

Like all the others, it is difficult to understand why 
Pena did not come forward with these allegations in 
197 1 • 
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Quincy T. Hopper 

Admits in 1986 affidavit that his memory is not clear. 

His only affidavit on the subject was made in 1971. 

He identified the challenger he claims to have seen in 
1964 as Mr. Rehnquist from a photo shown him in 1971 in 
connection with the Rehnquist confirmation. 

He claims Carl Sims was with him, but Mr. Sims was 
involved in the dispute of Bethune in 1962. 

The incident he described (an aggrieved Republican 
challenger, an ensuing scuffle, the police escorting 
challenger to a car) is remarkably similar to the 1962 
incident at Bethune. 

The Republican poll watchers at Bethune in 1964, 1964 
newspaper accounts of the election, police records and 
Judge Thomas Murphy (1964 Democratic Party Chairman) 
reported no incident at Bethune in 1964. 

Mr. Hopper's statement was properly ignored in the 1971 
hearings because it is contradictory, ambiguous, and 
unfounded. 
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Jordan Harris and Robert Tate 

Both were involved in the 1962 incident and gave FBI 
statements describing the event. 

In their 1971 affidavits they repeat a similar story on 
the 1962 incident but now say the incident occurred in 
196-4 and involved Rehnquist. 

Tate claims the challenger did not wear glasses, but 
Rehnquist wore glasses at all times. 

Neither knew Rehnquist but only identified him as the 
1964 challenger from a photograph they were shown in 
1971 in connection with the Rehnquist confirmation. 

There are no independent reports of any incidents 
similar to what Harris and Tate claim happened in 1964. 
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Snelson McGriff 

The incident he described (an aggrieved Republican 
challenger, an ensuing scuffle, the police escorting the 
challenger to a car) is remarkably similar to the 1962 
incident at Bethune. 

He is not sure the incident occurred in 1964. 

McGriff told the Committee in 1971 that the challenger 
was not wearing glasses at some time during the day, 
but Justice Rehnquist always wears glasses. 

The Republican poll watchers at Bethune in 1964, 1964 
newspaper accounts of the election, police records and 
Judge Thomas Murphy (1964 Democratic Party Chairman) 
reported no incident at Bethune in 1964. 

He identified the challenger as William Rehnquist from a 
photograph shown him in 1971 in connection with the 
Rehnquist confirmation. 



FACT SHEET ON ALLEGED HARASSMENT OF VOTERS BY 
JUSTICE WILLIAM H. REHNQUIST IN THE EARLY 1960's 

I. General Points -

1. Every specific allegation of voter harassment by Justice 
Rehnquist (one which identifies a particular year and voting 
precinct) has been completely refuted by a contemporaneous FBI 
report and eye-witness accounts, or, at a minimum, rendered highly 
unlikely by the witness' own internal inconsistencies and contrary 
testimony by other persons. 

2. These events were all thoroughly explored in 1971 and 
completely discounted at that time. In any event, this ancient 
history has little bearing on the qualifications of a man who has 
served for fifteen years on the Supreme Court. 

3. All of the people testifying before the Committee failed to 
make any such allegations at the time of the purported harrassment 
or at the 1971 hearing. 

4. Much of the testimony placing Justice Rehnquist at a par­
ticular precinct and year is consistent with what was already well 
known about his role as a GOP party official -- that in his capacity 
as legal advisor to challengers, Justice Rehnquist had occasion to 
visit precincts to mediate disputes and advise challengers. 

5. Of the seven people who claim to have seen Justice Rehnquist 
actually challenge voters, five of those individuals did not know 
Justice Rehnquist at the time and identified him based on 1971 news­
paper photographs seven to nine years after the alleged incident. 

6. All those accusing Justice Rehnquist of challenging voters 
are committed Democratic or liberal activists. More importantly, 
6 Democrats -- (including four state or federal court judges) 
refuted the harassment/challenging charges against Rehnquist. 

7. All the Republican officials who testified stated that 
Rehnquist's role was merely one of a legal advisor who was only sent 
to settle disputes. It is inconceivable that Rehnquist would have 
been challenging voters, getting into fights, and spending most of 
his time travelling from precinct to precinct to harass and intimi­
date minority voters. 
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II. Allegations -

A. Bethune Precinct 1962 -

It has been alleged that Rehnquist himself aggressively 
challenged the literacy of minority voters in 1962, which led to 
a heated_dispute that the FBI (accompanied by then - Assistant 
United States Attorney James J. Brosnahan) investigated at the 
time. 

1. With the exception of Brosnahan and Charles Pine, 
everyone - the contemporaneous FBI report, police report and news­
paper article, Brosnahan's supervisor, then - United States Attorney 
Carl Muecke, Justice Rehnquist's democratic counterpart Judge Hardy, 
1962 Democratic County Chairman Vincent Maggiore, all eye witnesses 
interviewed at the time, Senator Kennedy and civilrfghts leaders 
in 1971 -- agrees that Rehnquist was not involved in the 1962 incident 
at the Bethune precinct. It is clear that a Republican designate 
aggressively asked minority voters at this precinct to read a card 
containing excerpts from the Arizona Constitution, that this 
"challenger" was consequently involved in a scuffle and that the 
challenger was subsequently accompanied out of the polling place to 
a car by police officers. This person, the only person involved in 
improper challenging in 1962, was not Justice Rehnquist, but was 
one Wayne Bentson. 

2. Those who agree that Wayne Bentson, not Justice 
Rehnquist, was involved in challenging minority voters at Bethune 
in 1962 -

a) Wayne Bentson himself - In a contemporaneous 1962 
FBI report, Bentson acknowledges that he was the one involved in 
the challenging dispute at Bethune and identifies two other 
Republican officials that were present at the precinct, neither 
of whom was Rehnquist. He states that he has no recollection of 
Rehnquist being involved in any way. (1962 FBI report, page 13-15; 
1971 FBI interview with Bentson). 

b) Everybody interviewed by the FBI in 1962, including 
United States Attorney Carl Muecke -

1. Carl Muecke - Muecke's initial phone call on 
election day to the FBI requestiny corrective action identified 
Bentson as the Republican challenger creating controversy at Bethune. 
(1962 FBI report, page 2). Muecke also interviewed Bentson at 
Muecke's office on election day and personally investigated, along 
with an FBI agent, the Bethune precinct incident on that day. (Id. 
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at p. 5, 8). Muecke stated that the Republican challenger was 
Bentson (id. at p. 2) and that he was certain that Rehnquist, whom 
he knew at the time, was not present at the precinct during his in­
vestigation. (1986 FBI statement). 

2. z. Simpson Cox - A Democratic party official at 
the precinct described the incidents involving Bentson to the FBI. 
(1962 FBI report, p. 5). He also stated that he was "positive" that 
Rehnquist was not involved in any of the problems at the precinct 
and that Rehnquist's role at the precinct, if any, was that of a 
"peacemaker". (1986 FBI statement). 

3. Carl Sims - A man who had a verbal dispute with 
the Republican challenger, identified the challenger as Bentson. 
Sims also said that "everything went smoothly after the removal of 
Bentsen". (1962 FBI report, p. 12-13). 

4. All other persons interviewed by the FBI - All 
the interviewees described Bentson and the incidents he was involved 
in. Not one person referred to Rehnquist or to any additional or 
unidentified Republican challengers at Bethune. 

c) Judge Charles L. Hardy - Judge Hardy was the lawyer 
in charge of a Democratic Party Committee which served as an arbitrator 
of voter challenges and disputes during the 1962 elections. In his 
letter to the Judiciary Committee in 1971, Judge Hardy unequivocally 
stated that Justice Rehnquist was not involved in the Bethune precinct 
incident. Specifically, he stated: 

I can state unequivocally that Mr. Rehnquist 
did not act as a challenger at the Bethune 
Precinct. Because of the ·disruptive tactics 
of the Republican challenger at that precinct, 
I had occasion to be there on several occasions . 
. . . About [4:00 P.M.], after a scuffle, [this 
Republican challenger] was arrested and removed 
from the polling place by sheriff's deputies. 
Thereafter there was no Republican challenger 
at Bethune .... Challenging voters was not a 
part of Mr. Rehnquist's role in 1962 or sub­
sequent election years, nor did he have anything 
to do with the recruitment of challengers or 
their ass_ignments to the various polling places. 

(1971 Senate Rept. on Rehnquist nomination, Executive Rept. No. 92-
16, p. 9)" • 
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d) Edward Cassidy - Sgt. Cassidy of the Phoenix police 
department was either present or near the Bethune precinct during 
the entire election day in 1962. More importantly, he was present 
during the two altercations there during the day. He distinctly 
recollected that Wayne Bentson was the only Republican challenger 
involved and unequivocally stated that William H. Rehnquist took no 
part in ~ny challenges or harassment. 

e) Judge Vincent Maggiore - The 1962 Democratic County 
Chairman for Maricopa County testified unequivocally that he 
personally investigated the problems at Bethune precinct in that 
year, and that Rehnquist, whom he knew at the time, was not involved 
in such problems and that he had not received any complaints at Demo­
cratic headquarters about Rehnquist in connection with any other 
problems at other precincts. (Hearing Transcript, August 1, 1986, 
p. 395, 396). 

f) Bessie Sass - Democratic Marshal at Bethune in 
1962, told the FBI that Rehnquist was not involved in any violation 
or altercation (1986 FBI Report). 

g) Contemporaneous police report - A police report 
filed 11/6/62 by Patrolman Bolden of the Phoenix police gives a 
lengthy description of an altercation taking place at Bethune 
precinct around eleven o'clock. Wayne Bentson is the only GOP 
official identified as being present at Bethune and is clearly 
stated as to have been the person involved in the altercation. 
Justice Rehnquist is no where mentioned. 

h) Contemporaneous news account - The Arizona Republic 
story of November 7, 1962 about the Bethune incident specifically 
identifies Wayne Bentson as the Republican challenger who engaged in 
aggressive challenging of voters and created the resultin~ fracas. 
It also states that James Brosnahan investigated complaints about the 
Bethune incident in 1982. 

i) Ralph Staggs - Mr. Staggs, Chairman of the Maricopa 
County Republican Committee in 1962, also makes clear that Justice 
Rehnquist was not involved in any challenging at the Bethune precinct 
and that Wayne Bentson was the Republican challenger that was in­
volved in the dispute. (1986 FBI Statement). 

j) Jack Swift - Poll Watcher at Bethune in 1962 did not 
see Rehnquist challenge voters. (1986 Affidavit). 
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k) All the Republican officials testifying before the 
Committee - Messrs. Bush, Robertshaw, Marshal, Randolph and ·Turner -
told the Committee that allegations of voter challenging let 
alone voter harassment, were utterly inconsistent with Rehnquist's 
duties on election day, 1962. Those that do recall the incident 
firmly fix Wayne Bentson as the only GOP official involved in the 
Bethune incident. Specifically, George Randolph was present at 
Bethune in 1962 and testified that he did not see Rehnquist challenge 
any voters. 

1) Senators Kennedy, Bayh, Tunney and Hart in 1971 -
The four Senators on the Judiciary Committee in 1971 who 
filed dissenting views to the majority report expressly stated 
that it was clear that Justice Rehnquist was in no way involved in 
disputed challenges of Democratic voters at Bethune in 1962. 
Specifically, the dissenting Senators stated (1971 Senate Rept., 
p. 41): 

Judge Hardy only confirms what was already 
documented by contemporaneous news accounts 
and by an FBI report: that there was voter 
harrassment and a fight at Bethune in 1962, 
and that Mr. Rehnquist was not involved in 
it. 

m) Civil Rights Leaders in 1971 - Similarly, civil 
rights leaders conceded in 1971 that Rehnquist was not involved in 
any improper electoral activities at Bethune in 1962. See, e.g., 
National Observer, Nov. 28, 1971, p. 4, col. 1. (per Nina Totenberg) 
("But civil rights leaders contend that two separate incidents 
occured at Bethune: one in 1962, in which Rehnquist, they now admit 
was not involved, and one in 1964, in which they contend he was 
involved.") 

3. Those who maintain that Rehnquist was challenging voters at 
Bethune in 1962 -

a. Mr. Brosnahan (maybe sort of) -

1. Mr. Brosnahan, a self-described "liberal Democrat", 
does not maintain that he saw Justice Rehnquist challenge any voters 
at Bethune precinct in 1962 (or anywhere else). For example, in the 
Associated Press story of July 26, 1986, Mr. Brosnahan states only 
that "I recall William Rehnquist was there. I cannot say I saw any­
thing specifically that he did." See Baltimore Sun, July 26, 1986, 
p. SA. Similarly, on Nina Totenberg's July 25th National Public 
Radio broadcast, Brosnahan said "My best recollection is that 
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[Rehnquist] was serving as a challenger of voters ... I didn't see 
him do anything and I cannot testify or say what it is that he was 
doing as a challenger." Nor has Mr. Brosnahan ever asserted else­
where that he ever witnessed any challenging of voters by Rehnquist. 
For example, Brosnahan told investigators from The Nation Institute: 
"In 1962 there was a group of Republicans challenging black and 
Hispanic voters ... the only thing that I can say about William 
Rehnquist is that he was part of that effort. I cannot say exactly 
what he did." (Nation Institute Press Release, p. 7). Similarly, 
Mr. Brosnahan told the Washington Post, "my best recollection is 
that he [Rehnquist] was challenging voters, but that was 1962 and 
this is 1986". Washington Post, July 25, 1986, p. A4. He provided 
the same story to the Committee. 

2. Brosnahan told the Judiciary Committee that he was 
not sure that it was Bethune precinct at which he saw Mr. Rehnquist, 
suggesting that it might have been soie other precinct in south 
Phoenix. This directly contradicts what he told both the Washington 
Post and the Nation Institute in his first public statements con­
cerning this incident. See Washington Post July 25, 1986, p. A4, 
("Brosnahan, however, said there were enought complaints about the 
GOP challenges at the Bethune precinct in 1962 that he went there 
with an FBI agent to investigate"): Nation Institute press release, 
p. 6 ("Brosnahan was called to the Bethune polling place in November 
1962 to investigate allegations that Republican poll challengers were 
obstructing minority voters ... "). Before the Committee, however, 
Brosnahan conveniently changed his story to include other unidentified 
precincts, presumably because he discovered the overwhelming evidence 
conclusively establishing that Rehnquist did not act as a challenger 
at Bethune. (Note that Brosnahan's Committee testimony makes it 
clear that he was aware, before he testified, of the 1962 Arizona 
Republic article which places him at Bethune in 1962 and identifies 
Wayne Bentson as the Republican challenger involved in the dispute 
there. Hearing Transcript, August 1, 1986, p. 251-252.) 

In any event, it is extraordinarily unlikely that Brosnahan saw 
Rehnquist at any other precinct in 1962. Brosnahan's superior, Carl 
Muecke only mentions receiving complaints about, and having the FBI 
investigate, the incidents at Bethune precinct in 1962. Moreover, as 
noted, the Arizona Republic article identifies Brosnahan as being 
present at the Bethune precinct. Accordingly, Mr. Brosnahan's eleventh­
hour attempt to change his story in order to avoid the overwhelming 
evidence relating to Bethune precinct in 1962 simply cannot be given 
the slightest credence. 

3. Brosnahan admits that he never saw Rehnquist 
act as a challenger, but he believes Rehnquist engaged in such 
activity because people at the precinct told him so and Rehnquist did 
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not deny it. Given Brosnahan's complete absence of personal knowledge 
and concededly fuzzy recollection of even the 24-year-old hearsay 
information upon which he exclusively relies, there is no conceivable 
basis upon which he can contest the 1971 Judiciary Committee's unanimous 
finding that the 1962 incident was, at most, a case of "mistaken 
identity" (i.e. confusing Rehnquist with the true Republican challenger, 
Bentson)~ Any assertion that Rehnquist was present at Bethune pre-
cinct in 1962 is, of course, completely consistent with Justice 
Rehnquist's statement at the 1971 confirmation hearing, where he made 
clear that he had gone to various precincts to help settle disputes 
that had arisen, which would presumably include Bethune. Brosnahan 
has no personal knowledge beyond that and any contention that Rehnquist 
challenged voters is thoroughly refuted by the overwhelming contrary 
evidence discussed above. 

In any event, Mr. Brosnahan's credibility on this question 
is extremely suspect. First, he never said or did anything in 1962 
which implicated Justice Rehnquist in any way in the Bethune incident, 
notwithstanding the fact that the FBI investigation in which he was 
purportedly involved never hinted at any involvement by any person 
other than Bentson. Mr. Brosnahan needs to explain why he never 
sought to correct this "glaring omission" in the FBI investi-
gation or otherwise attempted to "expose" Rehnquist's alleged par­
ticipation in these events. Nor did Mr. Brosnahan come forward in 
1971, despite the notoriety these allegations received, apparently 
because he "decided not to bother." Washington Post, July 25, 1986, 
p. A4. Finally, as noted, Brosnahan has substantially changed his 
story to include precincts other than Bethune in an obvious attempt 
to implicate Justice Rehnquist. 

b. Charles Pine - As with Mr. Brosnahan, Mr. Pine's asser­
tion that Rehnquist challen~ed voters at Bethune precinct in 1962 
cannot be given any credence in light of the overwhelming evidence 
described above. Moreover, Judge Maggiore testified that he did 
not receive any complaint from Mr. Pine, whom he knows, concerning 
Rehnquist's activities at Bethune or any other precinct in 1962. 
Moreover, although Mr. Pine is able to quote what Justice Rehnquist 
said to different voters, his memory in other respects is peculiarly 
deficient and inconsistent. For example, he cannot seem to consis­
tently identify the number of voters Rehnquist allegedly challenged. 
According to Pine, former chairman of the Arizona Democratic Party, 
Rehnquist challenged "at least" two voters (New York Times, July 27, 
1986), exactly two voters (Washington Post, July 25, 1986, Hearing 
Transcript, August 1, 1986, p. 293), "one or two voters" (National 
Public Radio broadcast, July 25, 1986) or methodically challenged 
an entire line of voters (Nation Institute Press Release, July 25, 
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1986). Moreover, Pine informed National Public Radio that these 
challenges occurred at Bethune in 1962, but told the Nation.Institute 
that "[h]e could not remember the specific years or precincts" 
(National Institute Press Release, p. 3) and was similarly unable 
to identify either the time or place in his other public statements. 
See Washington Post, July 27, 1986; New York Times, July 27, 1986. 
Similarly, in his testimony before the Committee, Mr. Pine alterna­
tively stated that the challenging occured at Bethune in 1962 and 
19 6 4 . ( Tran scrip t , p . 2 9 2 ) 

Nor is Mr. Pine entirely clear as to where County Democratic 
Headquarters were located. Though he told the Committee he reported 
the incident to County Headquarters on East Roosevelt Street, Judge 
Maggiore, then chairman of the Maricopa County Democratic Party, 
stated that they were located on Washington Street. More important, 
Judge Maggiore did not receive nor hear of any complaint by Mr. Pine 
on the day in question. Mr. Pine also told the Committee that he 
discussed the Bethune incident and Justice Rehnquist's involvement 
with Judge Charles Hardy. Judge Hardy, however, told the Committee 
in 1971 that he was completely unaware of Rehnquist's involvement 
in any such incident. 

Finally, Mr. Pine told the Committee that, quite apart from 
any charges of voter intimidation, he adamantly opposed Justice 
Rehnquist's jurisprudence, particular his "alarming insensitivity 
to civil liberties and the bill of rights." (Hearing Transcript 
August 1, 1986, p. 296). Understandably, Pine did not come forward 
at the 1971 hearing to present this testimony. 

B. Other Allegations -

Three other people - Melvin Mirkin, Manuel Pena and Sidney 
Smith told the Committee that Rehnquist was involved in Republican 
challenges to minority voters at different (or unidentified) places 
in Phoenix during the early 1960 1 s. Mr. Mirkin's testimony is fully 
consistent with Rehnquist's 1971 testimony. The other statements 
lack credibility and are contradicted by persons in the best position 
to know the truth. 

1. Melvin Mirkin -

Mr. Mirkin, a Phoenix attorney, simply states that he saw 
Mr. Rehnquist advising Republican challengers at a precinct in south 
Phoenix one election day in the early 1960's and makes clear that 
Rehnquist was not personnally challenging voters. Of course, Justice 
Rehnquist has always maintained that his role was to provide legal 
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advice to Republican challengers, so it would be perfectly ~atural 
(and perfectly consistent with his 1971 testimony) for him to so 
advise challengers before the polls opened or in response to a call, 
as Mr. Mirkin's testimony suggests. (See Hearing Transcript, August 1, 
1986, p. 273.) This is particularly true since Mr. Mirkin's memory 
is that ~ehnquist was only at the precinct for 10 to 15 minutes. Id. 
at 286. Accordingly, the testimony of Mirkin and Rehnquist is fully 
consistent. 

Mr. Mirkin also opined that Rehnquist was speaking to the 
challengers so that voters in the line could hear his instructions. 
Mr. Mirkin also makes clear, however, that Rehnquist was speaking in 
a "room in which normal conversation could be heard from one end to 
the other" (id. at 278) and would not characterize Rehnquist's 
speaking voi~as "unnecessarily loud". (Id. at 281.) So there is 
no reason to infer that Rehnquist's intended audience included more 
than the challengers. In any event, there is obviously nothing wrong 
with alerting voters that those "persons who were improperly registered" 
(id. at 273) would be subject to challenge. 

Mirkin further stated that Mr. Rehnquist is an honorable man 
and that he "would not contradict him if he believes something other 
than what I have said happened". (Id. at 283.) He accurately charac­
terizes this incident as "small potatoes" and states that he believes 
that Justice Rehnquist should be confirmed. Finally, Mr. Mirkin 
makes it clear that he never saw any of the challengers allegedly 
advised by Rehnquist actually challenge voters, through literacy tests 
or otherwise, let alone engage in any harassment or other improper 
conduct. 

2. Manuel Pena -

Mr. Pena, a Democratic State Senator, testified that in 
1964 Justice Rehnquist personally challenged voters at the Butler 
precinct, which, by Mr. Pena's estimate, is 60% Anglo. Rehnquist 
was allegedly checking each person's residency, but not their 
ability to read. Mr. Pena's testimony strains credulity beyond 
the breaking point for several reasons. 

First, Mr. Pena admits that he never met Rehnquist in 1964 
(or in subsequent years) but was able t6 identify him solely on the 
basis of a newspaper picture he.saw approximately seven years later. 
Second, Pena testified that he called Democratic headquarters in 
1964· and asked them to dispatch someone to resolve his dispute with 
the Republican challenger. However, Thomas Murphy, Democratic County 
Chairman in· 1964, told the FBI .that he personally investigated 

.such complaints in 1964 and that the allegations against Justice 
Rehnquist are a "bunch of crap". Further, it is undisputed that 
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Justice Rehnquist did not have challenginJ credentials, a legal pre­
requisite to engage in challenging, in 1964, but Mr. Pena maintains 
that he was permitted to sit at the election table without any pre­
cinct official, apparently including Mr. Pena, seeking any such 
identification. Nor did Mr. Pena ask him his name during their 
nearly h~ur-long confrontation. Third, Mr. Pena states that Rehnquist 
called Republican headquarters and returned to inform Pena that his 
challenging activities were legal and correct. It is simply incredible 
to suggest that Rehnquist, the Republican legal advisor during this 
period, would need to call headquarters to determine the propriety 
and legality of his challenging activities. Finally, of course, 
Mr. Pena made no effort in 1971 to bring these very serious allegations 
to the Committee's attention, despite the notoriety this issue re­
ceived. 

3. Sydney Smith -

Sydney Smith, a Democratic poll watcher in 1962, testified 
that he saw Justice Rehnquist aggressively inform black voters that 
they were illiterate and therefore could not vote. Smith can 
remember neither the year nor precinct in which this incident 
allegedly occurred. Remarkably, however, he is able to positively 
identify Rehnquist and even supply verbatim quotes of what 
Rehnquist said to the voters. Given Mr. Smith's complete in­
ability to remember either the time or place of the incident, it is 
difficult, if not impossible, to specifically demonstrate that his 
allegations are untrue. However, like the others, Mr. Smith has 
not succeeded in developing a consistent version of his story. 

For example, he told both the FBI and National Public Radio 
that he saw Rehnquist challenge a group of people, both black and 
Chicanos. But he testified before the Committee that he had only 
seen Rehnquist challenge two people, both of whom were black. 
Similarly, he told National Public Radio that "some of [the chal­
lenged voters] had actually left" the voting line after Rehnquist 
challenged them. Yet he informed the Committee that none of the 
voters actually left. Hearing transcript August 1, 1986, p. 319. 
Again, although Smith testified that he personally called Democratic 
Headquarters, Judge Maggiore testified that he had received no such 
complaint about Justice Rehnquist. Finally, when asked to explain 
why he never testified about this in 1971, Smith told the Committee 
that he had been negligent back then and had subsequently been shamed 
by his children into testifying. Hearing transcript August 1, 1986, 
p. 310, 321. However, he informed National Public Radio that he had 
contacted Senator Carl Hayden's staff about this incident in 1971, 
but they never got back to him. This is understandable, since Carl 
Hayden was not the senator from Arizona in 1971. 
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III. Rehnquist Lacks Integrity Because He Was Involved In 
Republican Party Election Efforts In the Early 1960's. 

A minority of Senators maintained in 1971 that simply be­
cause Rehnquist was involved in Republican party efforts to ensure 
electoral integrity in the early 1960's, he is not qualified to be 
a Supreme Court justice, regardless of whether he engaged in any 
improper-harassment of minority voters. This nonsensical charge was 
properly rejected by a majority of the Senate in 1971 and should 
be again by any fair-minded Senator. 

There is nothing improper about a party seeking to prevent 
electoral fraud by monitoring the bona fides of potential voters. 
It is a well-documented political fact that where, as in Phoenix 
in the early 1960's, one party controls the electoral machinery, 
voting abuse is common. Accordingly, it was perfectly appropriate 
for the Republican party to assign officials to check voter resi­
dency in order to dissuade the voting of tombstones and vacant 
lots. This was clearly the thrust of the Republican Party's 
efforts in the 1960's. 

Similarly, until 1964, Arizona electoral law prohibited any 
illiterate person from voting. Thus, so long as literacy tests 
where not applied indiscriminately or in a harassing manner, the 
party was fully within its legal rights to engage in such practices. 
Justice Rehnquist made clear that he opposed, then and now, any 
indiscriminate use of literacy testing or other actions.designed 
to discourage qualified voters. Judge Hardy confirms this: 

Mr. Rehnquist met with all of the challengers to 
explain the voting laws to them. All of these 
persons insist that the instructions given by 
Mr. Rehnquist did not in any way suggest that 
challenges be conducted in a manner to prevent 
properly qualified persons from voting .... 
He expressed strong disapproval of the [harassment] 
tactics which I have mentioned above. I felt then 
and I feel now that his expressions of disapproval 
were genuine. 1971 Senate Rpt., p. 9. 

Thus, the argument of the Senators in 1971 constitutes 
nothing more than guilt by association: Mr. Rehnquist lacks 
integrity, not because of any personal wrongdoing, but merely 
because he was involved in a ballot security effort in which 
one or more lower-level functionaries behaved improperly. 



Additional Information Regarding Voter Harassment Charges 

A. Bethune Precinct 1964 -

There is also no credible testimony linking Rehnquist to any 
improper challenges of minority voters at Bethune in 1964 or even any 
such testimony indicating that these sort of challenges took place 
at all i~ that year. Indeed, by far, the most likely explanation 
of any statements to that effect are that the persons so stating have 
confused the 1964 election with the events that occurred at Bethune 
during the 1962 election. 

1. Four persons - Robert Tate, Jordan Harris, Quincy Hopper, and 
Rev. McGriff - apparently pursuant to solicitations by the Southwest 
Chapter of the N.A.A.C.P., stated in 1971 that a person who resembled 
Rehnquist's 1971 newspaper photos was involved in a 1964 incident at 
Bethune in which minority voters were challenged for literacy. The 
story told by each of the 1971 affiants concerning the 1964 election 
is remarkably similar to the dispute in which Bentson was involved at 
Bethune in 1962. These people state that a Republican challenger 
aggressively asked minority voters to read a card containing excerpts 
from the Arizona Constitution, that this action resulted in a scuffle 
and that two police officers subsequently arrived and accompanied the 
Republican challenger to a car. Of course, this is precisely what 
occurred in 1962 and which led the majority of the Judiciary Committee 
to conclude that the allegations concerning the 1964 election were, 
at most, a case of mistaken identity. 

2. There is ample additional evidence which strongly indicates 
that, at a minimum, the 1971 affiants were confused concerning the 
year in which this occurred and, in any event, their identification 
of Justice Rehnquist as the Republican challenger. 

a. Both Rev. McGriff and another 1971 affiant, Robert Tate, 
maintained that the Republican challenger they described was not 
wearing glasses. {McGriff said that the Republican challenger was 
wearing glasses earlier in the day, before he was removed by police). 
It is undisputed, however, that Justice Rehnquist wore glasses at 
all times during the relevant period. 

b. The Phoenix police have no record indicating any dis­
turbance or dispute at the Bethune precinct in 1964. (See Arizona 
Republic, Nov. 16, 1971, p. 1.) Nor is there any other record of 
any such dispute with the FBI or elsewhere. 

c. A Phoenix newspaper article the day after the 1964 
election concerning disputed challenges to the credentials of 
Democratic voters lists a number of election precincts where this 
occurred, but does not indicate that any such incident took place 
at the Bethune precinct. (Arizona Republic, Nov. 4, 1964, p. 17.) 
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d. Judge Thomas Murphy, Acting Democratic Chairman in 1964, 
personally investigated disturbances during the 1964 election and 
recalled no incident at Bethune or any complaints about Justice 
Rehnquist. 

e. Manuel Pena told the Committee that he was at Bethune 
on numerous occassions throughout the day in 1964 and does not recall 
any complaints in that year. (Hearing Transcript August 1, 1986, 
p. 346). 

f. Odessa Curry, a GOP poll watcher at Bethune in 1964, 
recalled no incidents at the precinct. (1971 FBI Report). 

g. Rev. McGriff admits that he is "not positive" that 
the incident he described occurred in 1964. (Washington Post, 
July 29, 1986) 

h. Robert Tate and another 1971 affiant, Jordan Harris, 
were both involved in the 1962 incident at Bethune. Tate was 
interviewed by the FBI in 1962 and related a story quite similar 
to his 1971 affidavit's account of what occurred in 1964. 

i. In his 1971 statement to the FBI, Bentson said that 
he does not believe Rehnquist was involved. in any challenges in 
1964 and that he was unaware of any incidents at Bethune. In addi­
tion, Messrs. Bush, Staggs, Randolph, Turner, Marshall and Robertshaw 
all testified that Rehnquist was not involved in any challenges in 
1964. 

j. It is undisputed that Rehnquist was co-chairman of the 
Republican's ballot security program in 1964. Given this elevated 
status, it is extraordinarily unlikely that Rehnquist was personally 
challenging voter credentials at Bethune or elsewhere. Moreover, 
Rehnquist unequivocally states that he was neither at Bethune in 
1964 nor personally challenging minority voters. 

k. Judge Hardy unequivocally stated that "challenging 
voters was not a part of Mr. Rehnquist's role in 1962 or subsequent 
election years." (1971 Senate Rept., p. 9.) 

1. In 1964, unlike 1962, it was unlawful under the Civil 
Rights Act to give literacy tests to voters. 

B. Bethune 1964 - Additional Facts About Witnesses 

A number of individuals who did not appear before the Commit­
tee resserted charges they made in 1971. Both the Rev. Snelson 
McGriff and Quincy Hopper again alleged Rehnquist's participation 
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in voter harassment during the early 1960's. Their claims, .along 
with those of Jordan Harris and Robert Tate, were dismissed by the 
Committee in 1971 as contradictory, ambiguous and unfounded. 

1. Rev. Snelson McGriff - In addition to telling a story 
remarkably similar to the incident occurring at Bethune in 1962, the 
Reverend's story is full of a number of inconsistencies seriously 
undermining its credibility. Rev. McGriff, for example, is not sure 
whether the incident took place in 1962 or 1964 (see Washington Post, 
July 29, 1986); he has given contradictory statements concerning 
whether he "stood around" at the precinct (1971 affidavit) or immedia­
tely left the scene (1986 FBI); whether the police entered the pre­
cinct and brought out the challenger (1971 affidavit) or remained 
outside (1986 FBI Report). In addition, McGriff stated in 1971 that 
the challenger, when leaving the precinct, was not wearing his 
glasses -- highly unlikely given the fact that Rehnquist always 
wears 9lasses. Finally, Odessa Curry (Republican poll watcher 
at Bethune in 1964), contemporaneous newspaper accounts, police 
reports, George Randolph (present at Bethune in 1964 as part of the 
GOP lawyers' committee) and Judge Thomas Murphy (1964 Democratic 
Party Chairman) all reported no incident at Bethune in that year. 
It seems likely, therefore, that Rev. McGriff's recollections are 
those of the '62 Bethune incident involving Wayne Bentson. 

2. Quincy J. Hopper - The incident Mr. Hopper describes as 
occurring in 1964 is remarkably similar to the incident that occurred 
at Bethune in 1962. Mr. Hopper claims Carl Sims was involved in 
trying to settle the dispute at Bethune in 1964, but Mr. Sims' own 
statement in a 1962 affidavit, two years before Hopper says the 
incident even occurred, describes the incident involving Bentson. 
At no time has Mr. Sims described an incident occurring at Bethune 
in 1964. Hopper also claims that "he saw two policemen escorting 
the challenger to his car." Mr. Sims describes the similar incident 
as occurring in 1962, and furthermore, Mr. Sims makes no reference 
to Mr. Rehnquist. Mr. Hopper admits his memory is fuzzy, and it 
wasn't until 1971 that he made an affidavit. Carl Sims submitted 
an affidavit in 1962 immediately after the inciqent. While there 
is no police report or newspaper account of any incident at Bethune 
in 1964, there is a police report and news account of the incident 
in 1962. The election commissioners and poll watchers present at 
Bethune in 1964 described no such incident. 
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Finally, when contacted in 1986, Mr. Hopper now says he did 
not see the police escort Mr. Rehnquist out but that he had ·only 
heard that the incident had occurred. He also didn't know Rehnquist 
at the time but was shown a photograph in 1971, which is how he 
identified the challenger as Justice Rehnquist. 

3. Jordan Harris and Robert Tate - These two men described an 
incident occurring at Bethune in 1964. According to their state­
ments, the challenger was involved in a scuffle with various voters. 
The police had to escort the challenger out of the building. From 
these facts, it is again apparent that they are describing the 
incident that occurred in 1962, not 1964. In fact, both Tate and 
Harris were interviewed by the FBI in 1962 regarding the Wayne 
Bentson incident. Their statements of 1971 are remarkably similar 
to the statements they gave the FBI in 1962. The only real difference 
between the two statements is that in 1971 Tate claims the incident 
occurred at Bethune in 1964, while in his earlier statement he 
claimed the incident was for Bethune in 1962. It is apparent that 
after 9 years, Mr. Tate had forgotten the year and the real identity 
of the challenger. 

There are a couple of other problems with the Harris and Tate 
testimony. Neither of them knew Rehnquist at the time, but only 
identified him from a photograph they were shown in 1971 in connec­
tion with the Rehnquist confirmation hearing. Tate states the chal­
lenger was not wearing glasses. This is consistent with McGriff, 
but seems to be describing Bentson, because Justice Rehnquist wore 
glasses at all times. Finally, there is no police record, newspaper 
account, or FBI report describing an incident occurring at Bethune 
in 1964, 


