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COMMENTARY & INSIGHT

High Court Upheaval Presages Conservative Shift

By Bruce E. Fein

Mr Feinis president of Bruce Fein & Associates in
Grewr Falls, Va., a legaiiconsulting firm, and is an
adjunct scholar with the American Enterprise [nstitute
in Washington, D.C.

It seems highly probabie that the Senate will con-
Nirm President Ronald Reagun's inlended nominations
of Associate Justice William H. Rehnquist (0 succeed
Warren E. Burger as chief justice and of D.C. Circuut
Judge Antonin Scalia to fill the assoviate justice seat
that would be vacaled. If so, these appuinimenis will
push the social and civil dghts vectors of the Jaw ma
markedly conservalive direction.

The revamped Court s also likely 1o champion
strong presidential powers, pronounced delerence o
agency policy-maksng, and strict standards of justicia-
bility to obtamn access to the federal courthouse.

The Architects’ Intent

Judge Scalia generally espouscs the view {hat the
Constitution and slawutes should be interpreted to vin-
dicate the intent of their architeets. Mareover, Scalia
strongly belicves thai the express words used in legal
documients provide the fundamental guidz 1o ascer-
taining intent. This doctnnal approach 1o interpreva-
tion wouid probably make Scaliu reluctant to recog-
nize constiutional rights that are derived from the
“spint’* or *'penumbrus™ of the Constatution, such as
the right of privacy. See Griswold v. Connecticus, 381
U.S. 479 (1965). A right of privacy was invoked to
create u sweeping constitutional right (o an abortion in
Roe v. Wade, 110U 8. 113 (1973). und sequed cases.

The recend decisipn in TW M dapcencan
College of Obsietricians and Gynecologists, 54
U.S.L.W_4618 (June §1, 1986), however, found Jus-
tices Byron R. White and Rehnquist urging un overrul-
ing of Ree, and Chief Justice Burger und Justice San-
dra Day O'Connor voicing sympathy (of that view.

| Scatia would likely join White und Rehnquist on the
abortion issue; moreover, his powerful and persuasive
mendal and cxpositional abilities might wedge Jusuce
Lewis F. Powell Jr. into the comp of the four dissent-
ers in Cofiege of Obstetricians. That would mean a
Count majority permitting stricter regufation of abor-
tion than obtains at present, even if Powell is unwill-
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ing to join in overuling Roe.

in the area of affirmative action or racial prefer-
cnces for minorities, Burger voted ematically. He or-
dalned in Griggs v. Duke Power, 401 U.S, 424
(1971), that illega) employment discimination could

. be proven it a test disproporionately disadvantaged a

minonty group, even if the test was untainted by any
discriminatory inlent. And in Fullifove v. Klurznick,
448 U S. 448 (1980). the chief justice upheld the
constitutiemality oi a 10 percent racial quota for minos-
ilivs in public works contracting. n contrast, Burger
frowned on special minority preferences in employ-
ment in Steelwarkers v, Weber, 443 U S, 193 (19785,
Firchigivers v. Stotes, 467 U 8. 56 (1984), and Wy-
gant V. Jackson Buard of Educurion, 54 U.S.L.W.
3479 (May 19, 1956),

Scala. unfike Burger, will probably vote consis-
iently wpainst racial preferences for non-victims of
diseriminatiun. Colorblind and gender-bhind junisprs-
denee is likely 10 be Scalia's theme ip the arca of
affirmative action, and because the Court has frag-
mented in addressing affirmative action questions,
Scalia’s influence could be decisive in forging a clear

Colorblind and gender-blind

jurisprudence is likely to be

Scalia’s theme in the area of
affirmative action.

vote w Sieele v. FCC, TI0 F.2d 1192, rehearing
granted, Oct, 31, 1985, No. B4-1176, to invalidue
gender preferences in the award of broadcast licenses.

+ Inahe area of church-siate relaticns, Burger erecled
a {oreboding thzee-pronged First Amendment est in
Lemoni v, Kutzenan, 91 8.Cu 2105 (1971}, that curbed
most furms of government awd 10 non-public schools.
The ¢hief justice luter scemed to retreat From the strict
sepatationist view of Lemon i voling 10 sustain paid
legestavve chaplins, Mursh v, Chambers, 463 U.S.
783 (1Y83), und public display of u nativity scene,
Lynchv. Donnelly, 465 U.5. 668 (1984}, But in 1983,

i Burger voted to condemn a stale luw that endowed
cinployees with the absulute right to retrain from work

"on their chosen Sabbath, Estute of Thorton v. Caldor,
dme., 105 5.C1. 2914 (1985), und a community educa-
tion program offered in non-public schools and taught
by public schoob employces, Grand Ropids Schood
Dise. v. Balf, 105 8.C1. 3216, 3231 (1985).

Scatia, invoking the intent of the framers of the First
Amendment, will probably vole in favor of preater

- accommodation of religion in public life than Burger
was willing totolerate. Scahia’s constitusiunal philoso
"phy is likely 10 resemble the views Rehnguist voiced

L in dissent itom the Court’s nullification of a *‘mo-
ment-of-silence’ statute, Wallace v. Jaffree, 103
S.Cu. 2479 (198S). The Supreme Coun's church-state
jurisprudcnce is in such doctrinal disarray that Scalia’s
vote may frequently urm decisions in favor of enlarged
government aid to religious instilutions.

Scalia has been unreceptive to the idea that the First
Amcendment granis the media broad immunity from
libel Nitigation. In Obman v. Evans and Novak, 750
£.2d 970, 1036 {1984), he disssented from a holding
that columnists were absobutely immune from libel
litigsion bottomed on defamatory opinion, And in
Taveudarcas v, Washingron Pest, 737 F.2d 1
[ 1980, Scalia voted 1o uphold a libel judgment resting
on an inference of malice drowa partially from a
known reputation tor investigative reporting.

Scalia is thus 8 guod candidate for challenging the
so-called actual malice rule of New York Times v.
Satiivan, 376 U.S. 254 (1964), thar shiclds the media
from danages for libel ahsent clear and convincing

evidence of u defamatory falsehood published with
knowledge of its falsity or with reckless disregard for
the truth. Burger would probably be less aggressive in
questioning the New York Times doctrine. Sec Bose
Corp v. Cansumers Union, 466 U.S. 485 (1984). Sca-
lia’s vote could immediately til the Court 1o uphold

l msponty. That Terecast is deduced in pant from his

declaratory judgmenis without damages in Jibel cases
hased solely on proof of media negligence in publica-
tion. See Philu. Newspapers v. Hepps, 106 S.(4,
1558, 1565 n.4 (1986).

Scalia is a forceful praponent of strong presidential
powers. He 1s known to have suthored the per curiam
three-judge district court opinion in Syaar v, United
States, 626 F. Supp. 1374 (1986), thal invalidated a
provision of the Gramm-Rudman balanced budget
statute. The compiraller general, Scalia reasoned,
could not constitwlionally be empowered Lo calculate
and to execule awtomatic spending cuts because his

tenure in office was i the hands of the Congress, not

<the president. Indeed, Scalia has voiced skeplicism of

the comstitutienality of independent agencies that en-
lurce laws outside the supervision of the president.

Burger hns also gencrously interpreted executive
authority. He penned opinions nullifying the legisla-
tive velo, Chadha v, INS, 462 U.S. 919 (1983), per-
mitting execulive revecation of passpons for reasons
of nathonal securiy, faig v. Agee, 453 U.5. 280
(1981), and recognizing a qualiied constiutional
privilege for the confidenualily of intra executive
brunch communications, United States v. Nixon, 418
U.S. 683 (1974). Scalia, however, seems a moge ar-
dent aribune of presidential prerogatives, especially in
the fields of forcign policy or national security. Stat-
utes such as the War Powers Act that scck 10 curb the
President’s power 1o manage military affairs might be
constitutionally problematic under Scalia’s gaze.

in the area of administrative law, Scalia seems more
defereatial than Burger Lo agency policy-making and
enfarcement choices. For inslance, the chief justice
rebuked the Federal Reserve Board for seeking to-reg-
ulate non-bank banks in Board of Governors v. Di-
piension Fintneiad, 106 §.C1 681 {1986}, and voied
1o nullly Depariment of Health and Human Services

regulalions governing treatment of the newhorn handi- =13 2%

capped, Bowen v. American Hospital Assoc., 54
U.S.L.W. 4579 (June 9, 1986). In comrast, Scala,
dissenting in Chaney v. Heckler, 718 F.2d 1174, re-
versed, 103 5.Ct. 1649 (1985), and KCST-TV v. FCC,
699 F.2d 1185 (1983), cautioned againsy judicial sec-
ond-gucssing of agency decision-making.

Limits on Judicial Authority

~ Burger repeatedly complained of the caseload bur-
dens of federal counts. Yet he subscribed 1o opinions

'that encouraged disputants to seck resolution by a fed-

[

eral judge. In Sierra Club v. Morion, 405 U.S8. 727
(}972), Burger agreed that offense to aesthetic sensi-
bilitics could confer standing 10 sue In federal court.
He echoed thal view in Duke Power v. Caroling Envi-
roamenial Stuedy Group, 438 U8, 59 (1978), and jeti-
soned traditional concepts of ripeness to address pre-
masiurely the constitwtionality of a sialute limiting won
liabilny for nuclear power plam operators. Burger also
recognized standing Lo appeal denial of class cenifica-
lion wn Deposit Guaraarty v. Roper, 445 U.5. 326
(1980}, despite entry of judgment on ihe merits in
favor of the represcmative plantiffs.

Scalia is Likely to be scrupulous in seeking to Jimit
judicial authority to resolving concrele dispules prop-
erly within the judicial universe. For instance, in Ra-
mirer v. Weinberger, 724 F.2d 143 (1983), Scalia
rejected the claim that judges had jurisdiciion to enjoin
U.S. smilitary training excrcises in Honduras if the
exercases  uncomstitutionally invaded the property
rights of an Hondurean landowner.

Finally, Scalia is renowned for his congenial and
winsome personalily. He is liked by his colleagues—
whether of a liberal or conservative bent—and is el-
fective in forging coaliions in particular cascs, These
alributes, combined with his cogent witing and intel-
lecwual sirengths, suggesi an ability to perswade the
centrist justices (White, Powell, and less frequenily
Harry A. Blackmon) to coaslesce behind a more re-
steained or conservative jurisprudence.

The ability to persuade is cxceptiopally impornant 9

on the High Coun at present because large domains of
jurisprudence—for example, afflimative action, gov-
ernmens aid o religion, and right of privacy-—are doc-
trinally incoherent due o fragmentation amongst the
justices. ]
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A Sampler of Judge Scalia’s Writings

IN HIS TWO decades as an academic, government
ofticial and appeliate judge. Antonin Scalia has been
a prolific author. He has written more than 20 arti-
cles, and his 84 majority decisions and dozens of
concurrences and dissents while on the U.8. Circuit
Court of Appeals for the Diatrict of Columbla have
established his reputation as one of the federal judi-
ciary's wittiest and most incisive writers.
Followlng are excerpts from some of those decl-
slons and artlcles that display the phllosophy that

.Judge 8calia will bring with him to the Supreme Court.

Affirmative Action

My father came to thls country when he was a
teen-ager. Not only had he never profited from the
sweat of any black man's brow, I don't think he had
ever seen a black man. There are, of course, many
white ethnic groups that came to thls country In
great numbers relatively late in ita’ hlstory — Ital-
fans, Jews, Irish, Poles — who not only took no part
in, and derived no profit from, the major historlc
suppression of the currently acknowledged minority
groups, but were, in fact, themselves the object of
discriminatlon by the dominant Anglo-Saxon majori-
ty...Yet curiously enough, we find that In the sys-
tem of restorative justice established by the [John
Minor] Wisdoms and the [Lewis F.j Powells and the
{Byron R.) Whites, it is precisely these groups that do
most of the restoring. It 1s they who, to a dispropor-
tionate degree, are the competitors with the urban
blacks and Hispanics for jobs, housing, education —
all those things that enable one to scrambie to the top
of the soclal heap where one can speak eioquently
(and quite safely) of restorative justice.

I am entlrely in favor of according the poor Inner-
city child, who happens to be black, advantages and
preferences not given to my own children because
they don't need them. But I am not wiling to prefer
the aon of a prosperous and well-educated black doc-
tor or lawyer — solely because of his race — to the
san of a recent refugee from Eastern Europe who is
working as a manual laborer to get his family ahead. ..

1 am, in short, opposed to racial affirmative action
for reasons of both principle and practicality. Bex-
based affirmative sction presents somewhat differ-
ent constitutional issues, but it seems to me an
equally poor idea. [ strongly favor.. .atfirmative-ac-
tion programs of many types of help for the poor and
disadvantaged. The unacceptable vice is simpiy se-

« lecting or rejecting them on the basis of their race.
“The Disease

as Cure,” 1979 Wash ULQ 147 (1978).

AP/Wide World Photos

CAPITAL SECRET: The first public inkling that U.S.
Circult Judge Antonin Scalia (left) was being nomi-
nated to the Supreme Court came when he appeared
at a press conference with President Ronald Reagan.

Constitutional Law

A guarantee may appear in the words of the Con-
stitution, but when the soclety ceases to possess an
abiding belief In it, 1t has no living effect. Consider
the fate of the princlple expressed In the 10th Amend-
ment that the federal government is a government of
limited powers. “Economic Affalrs as Human Af-
fairs,” Cato Journal, Vol. 4, No. 3 (Winter 1983).

Even with all its Frankenstein-like warts, knobs
and (concededly) dangers, the unconstitutional dele-
gation doctrine is worth hewing from the lce. The
alternative appears to be continuation of the widely
feit trend toward government by bureaucracy or
(what s no better) government by courts..."A Note
on the Benzene Case,” Regulation, July/August 1980.

First Amendment

It is difficult to see what valld concern remains
hat has not already been addressed by First Amend-
ent doctrine and that therefore requires some con-
{stitutional evolving — unlesa it be, quite plainly, the
/concern that politicat publicists, even with full knowl-
edge of the falsity or reckiessncss of what they say,
shouid be able to destroy private reputations at wiil
...Perhaps those are right who discern a distressing
tendency for our political commentary to descend
from discussion of public issues to destruction of

private reputations; who believe that, by putting
some break upon that tendency, defamation liability
under existing standards not only does not impair
but foaters the type of discussion the Firat Amend-
ment is most concerned to protect; and who view
high libel judgments as no more than an accurate
reflection of the vastly expanded damage that can be
caused by media that are capable of holding individ-
uals up to publlc obloquy from coast to coast and that
reap filnanclal rewards commensurate with that
power.” Oliman v. Evans & Novak, 150 F.2d 970
(1984).

Political Philosophy

Burely the freedom to dispose of one's property as
one pleases, for example, is not as high an aspiration
as the freedom to think or write or worship as one's
conscience dictates. On closer analysis, however, it
seems to me that the difference between economic
freedoms and what are generally calied civil righta
turns out to be a difference of degree rather than of
ykind. Few of us, I suspect, would have much difficul-
| ty choosing between the right to own property and
the right to recelve a Miranda warning...
“Economlc Affairs as Human Affalrs."

Regulation

Replacing ‘their’ bureaucracy with ‘ours’ does not
solve the underlying difficuity. The point ls that no
bureaucracy ahould be making basic soclal judgments
...It is perverse to delight In our ability to change
the law without changing the laws. "Advice to the
President-Elect, the Federal Trade Commisslon,”
Regulatlon, November/December 1980.

Separation of Powers

In Old Testament days, when judges ruled the peo-
ple of Israel and led them into battle, a court profeas-
ing the bellef that it could order a halt to a military
operation in foreign lands might not have been a
startling phenomenon. But in modern times, and in a
country where such governmental functions have
been committed to elected delegates of the people,
such an assertion of jurisdiction is extraordinary
...The majority's disregard of jurisdictional obsta-
cles and overriding of equitable constraints are both
prompted, it would appear, by an inflated notlon of
the tunction of this court, which produces stirring
rhetoric but poor constitutional iaw [holding that]
.. .judicial power is at its zenlth rather than ita nadir
when its assistance is sought against the President
and his offtcers...drellano v. Weinberger, 148 F.2d
1500 (1964).
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Two Nominees, One Philosophy

No Surprises Seen With Scalia

ABRAHAM LINCOLN was let down by Saimon P,
Chase; Dwight Elsenhower was shocked both by Barl
Warren and William J. Breonan Jr. Bul in choosing
U.A. Circult Judge Antonin Scalia for his second nom-
ination 10 the Bupreme Courl, President Reagan has
- ensurad that he will not jolo tbe ranks of the dis

Appolnhed. \

+ To say that Judge Bealls, B0, shares the adminds-
iration's judicial philoscphy vastly undermates the
casa. In his two decades ag wn academio, government
lawyer and jurist, Judge 8calin hps done far more
than mersly share that philosophy — he has helped
creals L

In hin specially, adminigirative law, for example,
Judge Sealis wrote during the Carter administration
& series of articles that becama the philosophical
basls for much of the adminisiration's regulatory-
reform program.

‘Morsover, as & law professcr, he bafriended a gen-
sration of young conservative studenis — aerving,
for example, as facully adviser to the University of
Chicago's chapier of the conssrvative Fedoralist 80-
clety — many of whom now hoid key Department of
Justica posta.

“These guys are not dumb, thay traded in 78 for
80, quipped Richard A. Epatein of the University of
Chicago Law Bchool about the administration's decl-
sion 1o fll the vacangy created by Chisf Justice War
ren K Burger's retirement with Judge Bealis. But, as
Professor Epaisin went on 10 cbserve, Judge Saalin
will bring to the court, mnd to the administration's
Judicial agenda, far more Lhan just relstive youlh

To conservatives trsd of Lhe on-again, off-agaln
habits of the court In Warren Burger’s years, Judge
Bealla offers & combination of commiltnent with vig-
or and an inclaive, often wiitily sarcastic, wriling
myls that will rally the troops even il it never com-
mands & majority of the court. (Bee accompanying
cerpis} "

Innmmsdiste Impact?

In the two aress in which he has shown a parilcu-
iar Intarest — administrative law and separation of
powers — Judge Bealla le 1 & good position wo have
an immediate impact.

The Impact, In fact, already had begun before the
nomination. Although the opinion does nol bear hle
name, Judge Bealia s widely considered to have been
the chiel author of the three-judge panel decislon
Rriking down the Gramm-Rudman-Hollings halanced-
budget law currently under high court review.

Administrative law and separatlon of powers ques-
ticna have not split Lhe courl deeply In recenl yeara,
but neither has the court shown any great interest in
the area or inclination to resolve festering queationa,
such as the constitutional siatus of “fourih branch”
or quasi-independent regulatory sgencies.

Om those soriz of {ssues, Judge Bealia could become
Lthe experi 1o whom others on the court defer, much
an Justice Willlam 0. Douglas was on tax questions,
suggesta Prof. A.E. Dick Howard of the University of
Virginia Law School.

In the areas in which the courl has bean desply

Continued on page 0

spiit — particulariy the high-prolite “social agenda”
issues of affirmative acilon, abortion and eriminal
procedure that the adminlatration has pushed for-
ward — Judge Scalia’s writings both on and off the
bench Indicale that he will share Lhe administra-
tion's — and Juatice Fehnquisl's — positions.

In other areas, however, the origina and develop-
ment of bis judlcial philomophy do point toward some
potentially significant differences with the new chlef
justice and with other well-known conservative ju-
rists, several longtime colleagues said last week.
‘Bcrisus Intelleciual’

The Rew nominee — the son of an Italian immi.
grant who taught Romance languages at Brookiyn
College of the City Unlversity of New York — waa
raised a8 a "serious intellectual Catholic,” said Vir-
ginia Law Prol. Edmund W, Kitch. He graduated
from Georgelown University and then atlended the
University of Fribourg in 8witzerland before moving
on to Harvard Law Bchool, from which he graduated
in 1960.

After graduation, he practiced ln Cleveland with
the firm now known as Jones, Day, Reavis & Pogue,
then moved Into academla, first at the Unlveraity of
Yirglaia In 1867. He left the university 1o serve in a
variety of poats in the Nixon administration, then
moved over {o become legal counsel to the Justice
Department a8 the Ford administration worked to
dig out from the debris of Watergalte.

In 1977, he returned 10 academia, moving with his
family — he and hia wife have nine children — to
Chicago, where he stayed, except for a one-year viaii-
ing professorshlp at 8anford, until President Rea-
gan named him to Lhe federal appellate bench in 1882,

He does not share the bellef in the transcendence of
free markets common to the “law and economics™
conservalives he worked with at Chicago, nor has he
ever expressed the concern for federallam and the
independent sovereignily of the states that has been
an abiding passion for Justice Rehnquist. ’

Instead, the word those who know him use most
often Lo describe his views ism “tradition.”

Judge Scalip, said Stanford Law Frof. Rabert J.
Rabln, "la & cautlous type of person, kind of a Burk-
fan type, who thinks before we change the way thinga
are working we ought to be preity sure things wil
work betler under the proposed reform.”

Judge Scalla also s a lawyer who enjoys the glve-
and-take of argument and the crafting of compro-
mises. “There are some areas In which he feels very
strongly and s not going 10 be dislocated [rom where
he is,” aaid D.C. Clrcuit Judge Patricia M, Wald. But
she added that “you can have a dialogue” and that
Judge Scalia la “eminently reasonabie.”

Although Judge Wald is generally counied as
among the most liberal membeta of an appeals court
on which Judge Scalla has been among the moat
conservative, I think we've agreed about 70 percent
of the time,” Judge Wald said.

Simiiarly, another member of the appeals court’s
Yberal wing, Judge Abner J. Mikva, praised Judge
Scalia as g "delightful colleague.”

At their recent annual judlclal conference, the clr-
cult's judges voled Judges Bcalla and Mlkva thelr
“most congenial” award.

What impact that personality will have on the high
courl already has become a topic of apeculation
among court-walchers.

Working together, he and Justice Rehnquist “may
begin Lo shape conservalive docirine in & way that
draws votes from Lhe center of the court, and they
will do it In & very persuasive way,” suggested Pro-
fessor Howard.

Hut, countered Harverd Law Prof. Laurence H.
Tribe: "It is unlikely thal strong-minded and thought-
tul justices who have long-standing views diametr}-
cally opposed to those of Justice Rehnquist {and
Judge 8calla] will be moved to change.”

Federalism Issues

Like Chietf Justice Burger, Judge Scalis has spent
his public career jargely concerned with the work-
Inga of the federal government, and may not share
Justice Rehnquist'a concern for atale powers, several
scholars suggested.

Whatever the ultimate Impact, however, “when
you're dealing with amall groups, the substitution of
one person for another makes a big difference,” Pro-
feasor Epstein said.

Simply by introducing new Ideas and & new per-
specilve. Judge Bcalla will change the outlook of &
court that has been remarkable not only for Its col-
lective age, but for ita unprecedented stability over
the past 17 years,

He alao Is likely to make an immedlatle impact on
oral arguments at the high court. In his Llenure at the
appeals court, Judge Scalia has developed the repu-
Lation for metlcujousnesas in preparation and ferocily
In gueatloning.

"Plty the aitorney who's not prepared,” said Pro-
fesscr Howard. "He ia lough and formidable and
gives no quarter; he's falr and he's inteiligent, but
he'a nol deferential”
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By Stephen J. Adier

Mr. Adler B executive editor of The
American Lawyer. This article, reprnt-
ed frum thut mugazine's March Y85
issue, profiles Antonin Scallu, the (3.0
Circuit judge whe on dune I7 was an-
nounced ax President Reagan's next
chuice for u et on the Supreme Court.

When a conservative law professor
namcd Antonin Scaha way appointed W
the District of Columbia Circuit Court
in August 1952, few lawyers had heard
of him. But while attorneys in Washing-
N were asking each other, *Who's
he? lawyers ut Clovedand’s Junes,
Day, Reavis & Pogue were celebrating.

For years the {ivm's lawyers had been
telling siories abuyual their former asso-
clate, a brash, insluntly likable pus vho
lit up the [irm: with his fepeal ability and
caper conervalian, And fur years,
Junes, Day partners hud been giving

. SCALLD 50 CHLINAG N RIS At

his career.

The bonid baiween Scalia anl Jenes,
Dy way forped 25 years apo on the
campus of Harvard Law. Jaumes Lynn,
Lhen a partner at bones, Dy and now the
charrman of Actng, was rowmiog the
halls of Gannen House—headguaners
of the Harvard Law Review—-looking
for prospects. He came upon notes cli-
wr Scaliu, d siucy stadent [rom Queens
with wivy bluck hair and an almost
comical ntenstty,  hunched over 2
manuscripl. Although Scalia was en-
grossed in his reading, Lynn decidsd to
interrupd. By wne ar two in the moip-
ing | had convinced him o come out lur
bacon and eggs i Harvard Square,'
Lynn says. “Then | eonvinced him to
come twt and see Cleveland and Jones,
Day ™’

Two months laer Scalia was al
Lyno's home in Cleveland | mixing with
lanes, Day pariners and associates al u
recruitment pany. As panner Richard
Pogue remenibers af, Scalia ook on a
group of cight lawyers, enthusiastically
defending a law revicw note he had edit-
ed that suppored blue laws. “We ar-
gued until three in the moming, one
against the eight,”’ »ays Pogue. Adds
Lyon, “'He has Lhose bushy cyebrows
that furrow up when he’s concenlrating,
and for 45 minules on cnd, he had that
furrowed look. Itinever bothered him
thal everyons wis on the other side.

Sealia signed on at Jones, Day. Sik
years later, he moved into leaching and
thon ine jobs i the Mixon exccutive
oflice and the Ford Justice Deparnnent.
All the while, he impressed colleaguey
with his independence, the strength of
his  views, his consensus-building
skills—and his ability to land on his
feet, even duriag the stormiest days of
the Mixon era.

LIVE WIRE

ON

THE

D.C. CIRCUIT
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Throughout his career, Antonin
Scalia has impressed colleagues
with his independence, the
strength of his views, and his
consensus-building skills. it hasn't
taken him long to shake up the
D.C. Circuit.

His repatdion was confinel o w
smail virele of government Lawsyers ard
academivs, however, and when he ar-
rived al the sppeals court (fom the Uni-
versity of Chicieo, his Tercelulness and
palitical sawvy ok souk: ol his col-
lcagues by sumprise. Ina shon time, he
has distinguished himsell by being Let-
lee prepaced and qwore wctivist in the gx-
chianpge of ideas ameng the chambers
than many of e oiher judges. Mose
imporant, his aggressively  arpued,
deeply conservalive  opinions  have
grabled avention and eamed him @
place as a leader of the coun.

The biggest surprise vould be yel 10
come. In the next four years Presiden
Reagan may have to chouvse as many as
fuur Supreme Court justices; according
o the three dozen top Washingoen buw-
yers interviewed for this siory—-a group
that includes a dozen with strong admin-
istration ties—>3calia is a strong con-
tender. Boker Bork, o fotlow conserva-
live on the D.C. Cirewt, is consideied
the front-runner. Aside from Bork and
Sculia, the names most often mentioned
are 2rd Circuin judge Amalys Kease,
Tth Circust judge Richasd Posner, and
Walligm Clark, 4 Keagan cunlidunt and
tormer California suprems cour) justice.

Althuugh Sculia is unquestionably an
archeonservative, thuse who “eak at
his secial and political views [ predict
R he would ruie] il he's appointed w
the Suprenie Court will be sorely disap-
puinled, " says lrnest Gellhorn, dean of
Cuse Western Reserve University law
school. ““He's a wvery independent
thimker. " Scalia has attacked the Free-
dom of Information Acl as coatly uad
dangerias, as 4 judge he has also gram
ed several FOIA requests, He has lob-
bicd hwrd o sake the legislative veio
away from Congress—but he has fought
just as hard to 1ake the sovereign-immu-
nity defense sway from the execulive
branch.

Drespite his conservatism, Scalia has
nol become closely identified with any
ont schoul of jurisprudence—unlike
Bork, a canstitniienal schelar and st
constructionist, or Posner, whuse name
is almost synonymaous wilh law and eco-
nomics. Stalia’s spectal interest, ad-
tumsirative luw, iy limited and proce
¢ural in nmature, and he has not often
soupht publicity for his views. Tn keep
ing with hig habit of tuming stiention
away fram himself, he declined 1o be
imerviewed {w this article,

This 15 a story of iiow Scalis got

where he is—with a linle help iom
Jongs, Day—and 1 gode 1o what kind
of judge he might become.

Six munihs before Sualia amived in
Washingion, Presidenr Reagars had ap-

" ponted Boik 1o the D.C. Cirewst, Bork

wus seen by many in the administration
as a Suprene Coun justice-in-waiting,
an heir apparent whose beadership of the
D . Circuit was presumed. Lilipators
and federal agency lawyers who argue
fiequently befure the coun say they ss-
sumed Scalia would deler— ut lgast ini-
tindly——io Bork. Scalr did nothing of
the kind. Bstead, he made it clewr from
the stan that be didn’t inzend (o ease into
the jub.

[ne of the first things the viher
Judges noticed was thal the newcomer
wils Nosing into fheir opanions. Unlike
mast members of the coun, Scalia pores
vver other judges” Urafls, covering them
with detailed and often eritical inarginal
comments, even if he isn't on the papel
deciding a case. “Several of the judges
say they like the allentivn; none admit 1o
diskiking L, althouph some cleiks say
they find it excessive.

Also in contrast o most of his peers,
Scalia sumetimes witles his own apin-
ions without the benelit of a clerk’s First
diaft, using the wurd processor he in-
stalled in bis chaimbers. He ulways pre-
parcs for nrud arpuments by reading all
the briefs himsell. Rather than requiring
hiy vlerks to prepare bench memos sum-
macizing the Wwo sides, he asks them 1o
tuhe o position in cach case and argue il
with hirr. By the time Scalia gels to oral
argument, lingators say, he is phenome-
nally well prepared. He usks sharply
poinied questions o Toree counsel into
adaniitlieng the weaknesses in their pusi-
tinns, ' Seilia cames acnms as a kaife-
fighter, bul o Iriendly kale-fighier,””
says a fawyer who has arended oral
dEpUMEnts.

Judge Harry Edwards, a Caner ap-
puiniee and one of the MosE active gues-
tioners in arguments, finds Scalia’s ap-
proach refreshing. “*He thinks as du |
that 1f you are guing to have oral arga-
ment, it shoukl have a purpose,” says
Edwards.

While Scalia was making his pres-
ence telk dunng his first term, Bork was
falling behind in lis case losd and, acr
cuading 1o clerks of fudges on the court.
seemed uminterested in the unbalanced
diel of adminizlrateee law cases caming
betore the pancl. A dozen former ¢lerks
all agreed . inlerviews thar Scalia has
been more engaged in the cown's
work—and muore of a leader—than
Bovk.

Bork says he doesn’t feel he is com-
peting with Scabia for & Supreme Courl
pinninalibn. ~"We're good friends,'’ he

SCALIA, See page 10
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says. “'I'd be delighted if he got [u
nomination] . ... He's we pood &
fricnd 10 get inio compeittion with any-
way. " Burk says he did have 4 backlog,
which he has cleared op. *“When | first
came to lhe cowm, [the case load}
seemed very heavy. 1t hasn't eused up,
but 1 find it easier to deal with,'" he
says. Asked whether he is undérstimu-
lined by the count’s cases, he says, *"I'm
not bored.”" Then he adds that he would
prefer it if the coun heard a greater vari-
ety of cases, including mwore criminal,
anfiteust, and constitutional matters

While Buek and Scalia vome out an
the sunw side in st cases, dhor ap-
proach to lega) issues is quite different.
“*Bork may tend {0 think mare juzis-
prucentially or globally than Nino docs
and has more of 2 record in that apea,"’
says a former top-level Justice official.
""Nino hus tended 10 Jook mare at the
procedural  and  sdminisirative  prac-
tice.™

Tep Justice tawyers who have recent-
1y keft government—while denying that
Burk has stipped-—say they have no-
ticed that Scalia has been particularly
effeciive, “"He ts ideally suited by his
intellect and his philosophy to be very
carcfully considered |for the Supreme
Cour],’" says Theodore Olson, a Gib-
som, Dunn & Crutcher panner why
headed the office of legal counsgl from
1981 10 {984. “"He's ulso within the
nght age range.’” [Scalia is now 50,
Bork 59.3 GTE geners! counse] Edward
Schmults, Tormer depuly attoroey gen-
erat under Witliam French Senith, says,
'Certainky Nino is estublishing 2 record
as an outstanding pudge, and | like 10
think ol him as someone whoe would pel
exfremely close considerstion.” And
Michael Uhlinann, a flormer assisiang a-
tomey general who left his position us
White Huuse counsel 1as1 Augusl ior the
D.C. oifice of Philadelphia’s Pepper,
Hamilton & Schectz, says of a possible
Scalia pominalion, "Would I celehrate
such a thing? You bet. Hes poud
stufl**

One of the things attracting attention
o Sealia s how well lus opinioas have
fared befuare the Supreme Coun. (f the
Ik cases in which he has written dis-
sents, cert wus requesied in four and
granted in three. OF the 53 cases in
which he wrote majority opinions, cers
was requested in four cases: all were
denied. In other words, the High Count
tias sided with Sealie in seven uf eight
reviews,

Bork. when asked aboun his record.,
sail he did not know the breakdown fur
hiz cases, but added that the Supreme
Court has never granted cerf nn a majot-
ity upinicn he has woken.

In his 60-odu opinions so far, Scalia
has revealed e outlines of his intellect

and philosophy. in o 1983 caze, he tan-

gled with onc of the coum's liberal
wcons, Judge J. Skeily Weight, who had
writien 4 farfetched majority opinion re-
quining the Food and Drug Adsministra-
tion 1o cinsider whethier lethat injection
of condemned prisioners met FE}A stan-
dards fur sake am ctlective drugs. Sca-
lia fired back a lawyerly dizsent, argu-
ing that the FDA has no authority over
drugs used for execution hecause they
are not the sont of consumer drugs that
Congress iplended the FDA 10 regubne:
“The condemned prisoner executed by

injection is no moens the *consumer” of

the drug than is the prisoner execuied by
firing squud a vonsumer of the bullets,”
b - wrele caustically.

Even il the FDA i have jurisdiction
over those drugs, Scaliy reasoned, it
woudd alsa have the nght 0 decide nol
1 exeecise iy authority withour being
second-guessed by the judiciary. In
whil has become a theme of Ris dis-
sents, he chided his eolleagues for inter-
fering in whal he sees as cxirajudicial
misliers, complaining that the majarity
position had "less to do with assuning
safe and effevlive drugy thup with pre-
venhing the stales” constitutionally per-
missible  imposition  of  capitak
punishment.™

The Supicmie Court ok geri i Lthe
vase, heanng argaments in Deceinber
1984, [The Court—in wn opinin by

Hlustration by Jysepiy /
Bork: Feliow conservative

Justice William Rehnguist. President
Reagan’s chaice lur chief justice to re-
place Warren Burger—reversed  the
D.C. Circun opinion in March 1985,
agreeing with Scalia that the FDAs de-
cision wus not reviewahle.] Says Case
Western Law dean Gelllwom, & former
colleague of Scalis®s ar University of
Virginia law school, “"Scalia’s dissent
was Just penetrating . . . . L think with
the argument in the dissent the Cournl
felt obliged to resolve the question . . .
and that's what you really look at in an
intermediate appellale coun judge.™

In apother case, Scalia showed that
he: could position himsell 1o the right of
some of the court's other conservatives.
In an appeal involving the right of pro-

Jesters to sleep in Lufayette Park across

from the White House, he wrote a sepa-
rate dissent to the 6-t0-5 en banc opin-
ion gramding First Amendment protec-
tion to the dempnstrators, Rather than
nitpick about when sleep might be pro-
tecled, as the other dissenters had dane,
he wok the extreme posiliua, denying
“'Flatly . . . Lhat sleeping is or can ever
be speech for Famst Amendment pur-
poses,'” Ahhough it didn't go as far s
Scalia, the Supreme Count’s ruding re-
verscd the majority decision.

Oftlicials in Reagan-controlled ad-
miniswrative apgencies  applavded  the
Scahia dissents in both cases. Former
Whitc Heuse counsel Uhimann says of
the lethal-injection dissent, "'t showed
Mina at his best. He took a pail of very
cold common sense and pourcd it on. ™’

[cspite the vehemence of his opin-
ions, Scalia has managed to stay on the
good side of his colleapues. who work
m close yuanters an lwo [leors of the

federul courthouse. *'He ks a very politic
purson, us opposed (o political . . . a
hail-fellow-weil-met, and an  extro-
vert,"" observes Duniel Mayers, a part-
ner al 'Wilmer, Catler & Pickering wha
knows Scaliis well, Several of the judpges
on the D.C. Circuit, intesviewed on the
condition they would not be identified,
sy Scaba is so personable thal he has
created a fecling of good will that per-
vides the coun.

Last winter Scala had the judges over
to his house in Virginia 1o celebtate the
appuisdment of the third Reagan judge
10 the coun, Kenneth Starr. As the eve-
ning mettorwed, Scalia moved to ihe pi-
ano, where he banged away while he.
Starr, Bork, and others sang old songs,
It was o far cry from e days whea the
open teud between now-Chief Tostice
Warren Bwger and sentor cirenit judge
[avid Baselon put the court’s members
on o war fooling.

Scalia bay also won points among the
judges for his good political instincls in
not pushing anyone too far. Says Judge
Edwards, I you get to a point in dis-
cussing a thesis when he doesn’t have
N answer, Be's ok guing o haid-line
you jusi to get a result. | have never had
u situation with hin where he admiteed
wial he intended to do was difficult ar
improbable to explatn but he weutd du it
anyway, '’

Lawyers who don't sharc Scalia’s
conservative philosophy now say ticy
cansider him pariicularly dangerous be-
cause he seems to be so widely liked
and appears likely to excel at building
majorities for his posjtions, According
1o une lawyer who worked with him
the ABA adminsiaive law scection,

" which Skalil chaffed Wefurt joining the* -

court, *"The reason he was so good was
that he had the way to take ssues nf hot
dispite and come up with formula-
tions—an amendment of @ deletion—
that tended Lo create a vonsensus. As a
judge that wiil make him effective far
beyond his vote.™

“"He would be mure of a consensus
builder than Justice Rehaquist,”” says
one liberal Washingion lawyer who
knows Scalia well. ‘] would woiry
mare aboui having Nino on the court
|than Bork].”’

No Centrist

Although Scalia may be a potential
consensus-builder, he's no centrist. He
has been a vocerous, argumentidive,
and persuasive conservalive all his life,
and people who have knnwn him well
say there 15 nothing he enjoys more than
debating  “‘issues of hot dispute.’
Friends and fellow members of the [aw
review, where Scalia was aotes co-edi-
tor in 1960 with now-Harvard Law pro-
fessar Frank  Michelman, remernber
Sculia a5 having delighied in chiding
Stevenson liberals abour the excesses of
government regulation.

Despite polilical differences, howev-
er, his classmates were intrigped by
Scalia’s persomality, a combination of
scholarly serousness and life-of-the-
party greganoushcss. A graduate of
Geurgetown Unjversity, and the son of
a professor of Romancc languages af
Brooklyn Colicge, Scalia loved Lo pull
clussmates aside far a spinded debaic,
wsually managing (o pit a humorous
spin un even the most arcanc subjects.
] don’t rememnber anyone | lhought
was moré fun to be with and argue

with,”" says Michelmaun.

Scalia build the kind of academic re-
cord that law finms were ready 1o kill
for, and when Jones, Day came calling
he had already been actively counted by
Philadelphia’s Moigan, Lewis & Bock-
ius and had all but decided to go thesc.
But after a year in Evrape on a fellow-
ship, Scalia wenr ta Junes, Pay as an
associate in L6k, There, according o
Jones, Day lawyers, he did 1cal eslage,
carporate [nancings, fabor, and anti-
trust discavery, but htle if any aciual
urial wark.

""He was one of the last of the real
generalesis in the sense that he wanted 10
do as much of everything 45 he possibly
cuntd,” says Fopes, Day psnner Her-
bert Hansell. "And he did damn sear
everything and he did it well.'”

If Scalia had a weakness as a lawyer
in a fitn, says Lynn, it was thid "“per-
haps he wanted to spend more time on a
problem thaw you might like in a prac-
tice. But that’s pari of whai drove him
to icach and later drove him tn be o
judge.”” Nonctheless Pogue, Hansell,
and Lynn agree he wuas on the parner-
ship tack during his six years as an
ussOCHdte.

Scalia’s polilical commitment was no
sgcret, even o recryits. Daniel Ellion,
Jr., now vice-president for law at White
Consolidated Indusiries, Inc., and a
one-lime Jones, Day associate and part-
ner, interviewed wilh Scalia and others
at the firm in 1963, "'l reinember the
guy vividly,"” says Elliow. ''He was a
real hard-core Goldwater person. L in-
terviewed in the fall of 1963 before
Goldwater had 4 head of steam, and he
Wiy o vory wrhcnlale advocate. ' Says
partaes David ‘Sdow! “Hewag g of
the first Bill Buckley-type conservatives
and was a big National Review Jan
.+ .. o the sixties, 1 can recall him
being perturbed by the liberalizations in
the Catholic Chureh.”* {A Cahalic,
Scalia is the son of an lalian immigrant
father.)

By 1967 Scalia had decided to move
o azudemia, where he could devoe
more lime 5o expioning legal problems
wilhiout worring about running up a cli-
ent’s ball. Scalia’s tongue-in-cheek fare-
well, ane partner recalls, eaptured his
good humor and more-than-modulated
conservatism: “'PH be glad o get away
from such a liberal place,’ he re-
markgd, o the astonishment of the es-
ablishment lawyers he was leaving
behind.

Scalia's tenure as a law professor at
the University of Yirginia wmed out 1o
be more of an entree int> Washington
government circles than a retreat to the
ivory tuwer. He spent only three years
full-time at Virginia, where he taught
contracts, cammercial code, and cam-

LR 2]

parative law befor: getting his first gov-

ernment job in the Nixon executive of-
fice And he pot Lhe job only as the
result of a timely push from a Jones,
Day connection.

The head of the newly created presi-
dential Office of Telecommunications
Policy, Clay Whitehead, recatls that in
1970 he had been looking without suc-
cess for a first-rale general counsel and
that L hud lamented aboul his problem
to James Lynn, the former lones, Day
partner who had recruited Scalia and
who was then general counsel sl lhe De-
pargment of Commerce. Lynn says he

SCALLA, See paga 11
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recommended Scalia. |

The telccommunications office had
been created to help break the logjam in
cable TV development, to vversee the
growth of the Aedgling Corporation for
Public Broadcasting, and to supervise
telecommunications within the execu-
tive branch. But as a practical matter

Whitehead's office immediately be- *

came the focal point for Nixon's attack
on the autopomy of public TV, which
Nixon viewed as antt-administration
and antiwar.

As general counsel, Scalia had to
fend off pressures from White House
aides as high up as John Ehrlichman and
H.R. Haideman and still appear loyal
enough 1o maintain his good reputation
with Republican lfeaders, **We were on
the hot seat,”” Whitehead recalls. **Hal-
deman, Ehrlichman, and crew were
yammering at us to try to get the {broad-
casting] board to do this or that.””

One day, says Whitchead, he “‘re-
ceived a rather incredible memo from
the White House™ directing that a cer-
tain TV program be climinated: *Nino
said, hell, write back a memo that says
it’s illegal.*’ Scalia noted that it wasn’t
clearly illegal, then added, ' Hell, they
don't know that,”” according o White-
head, who says he took Scalia’s udvice
and wrote the memo. Whitehead says he
never heard from the White House again
on the subject.

At another point Haldeman, Ehriich-
man, and vther White House aides were
circulating memos (which became pant

cappling public TV were cathusiastical-
ly discussed, including a plan to cut off
all federat funds. Whitehead und Scalia,
who received copies of the memos,
agreed that public TV programming
was oo liberal, but they opposed such
drastic moves. On December 23, 1971,
Scatia sent an Eyes Only'” memo to
Whitehead. **1 have concluded that the
maost likely eventuality is that the plan
will {ail and the administration's role
will become public knowledge,™ Scalia
wrote. “Naturally, this iy the worst pos-
sible development . . . . Since my ini-
tial recommendation to abundon this
plan has been rejected, at the very least |
urge you w point out to the White
House staff all of the risks and
difficulties.”

Although few of Whitchead’s and
Scalia’s wamings were heeded by the
Nixon administration, officials in the
Carter administration reviewed Nixon's
efforts in the arca and issued a report.
**Scalia actually comes off Joaking very
gouod,”’ says Robert Sachs, who worked
on the report as an aide in the telecom-
munications office under Carter. *He’s
about the only one.”’

The telecommunications job exposed
Scalia to administrative law for the first
time, sparking an interest that grew into
a specialty. He played the leading role
in negotiating a compromise anmong the
tetevasion networks, the cable induostry,
and the motion picture industry (0 regu-
jate the growth ol cable television. Ca-
hle development had been frozen by the
FCC in 1966 because cable owners and
program copyright holders couldn’t
agree on how fo compensate for retrans-
mission of copyrighted programs on’
cable.

Scuha shuttled ameng the parties and
created a formula that would allow ca-
ble 0 develop, After six months of
meetings. he drafted the Cuble Compro-
mise of §971, which the indusiries uc-
cepted and which the FCC later incorpo-
rated into rules. The compromise also
helped form the basis for the 1976
amendment to the Copyright Act pro-
viding for cable retransmission. The
compromise ““brought out Nino's absli-
ty 10 deal with real people and reai situa-
tions that arc inhcrently messy,”” says
Whitehead, Adds former Scalia aide
Henry Goldberg: **Something that im-
pressed me was that despite his academ-
ic outlook he was able 10 hammer out
this sort of compromise . . .. Some
people doubted that Nino could mix it
up at this level, but he could.”™ -

Scalia lefr the tclecommunications
office in 1972 to serve as full-time
chatrman of the Administrative Confer-
ence of the United States, a federal in-
teragency think tank that issucs reports
on legal and management issues affect-
ing executive agencies.

‘Welcome to the Job’

President Nixon rewarded Scalia for
his work by appointing hism 1o head the
uffice of legal counset in the Justice De-
pactment in 1974, As had happened in
the telecommunications office, Scalia
got a big push from a Janes, Day part-
ner—this time Jonathan Rosc, who was
an associate deputy attorney gencral at
that time. Rose recommended Scatia to
then-deputy attorney pencral Lawrence

property “of former President Nixon
would be to reverse what has apparently
been the almost tnvaried understanding
of all three branches of the government
since the beginning of the Republic, and
to call inty question the practices of our
presidents since the earliest limes.””
Scalia cited George Washington's let-
ters and moved through to more recent
examples. Later, however, Congress
passed fegislution that gave the govern-
ment possession of much of the
material.

Scalia was soon branching into work
involving intelligence agency conduct,
an area in which he had shown great
interest as a judge. Scalia was tapped to
work with then-attorney general Ed-
ward Levi on a sweeping and potentially
explosive review of the intelligence-
gathering powers of the CIA and the
FBl. Two congressional committees
were at work on legislation seeking o
curtail domestic spying and to place
limits .on how far covert international
operations could go. The plan inside the
Ford administration was 10 come up
with an executive order that would de-
rail more restrictive legislation.

Scalia was actively involved in devel-
oping lhe cxecutive order, attending
top-level White Housc meetings. and
working on drafts, says Philip Buchen,
then counset  Ford {und now counsel
in Dewey, Ballantine, Bushby, Palmer
& Wood's Washington office]. Accord-
ing to Uhlmann, who was then a legisia-
tive assistant 10 Ford, *"You were trying
to codify practices that skint along the
cdge of the very meaning of nationhoud
and wars being waged other ways.

itherman .
“4*“’*%qu‘%<“ n wEmg lycas ¢0r ihc outgomg head of the office of

legad counsel, Rabert Dixen, “had been
chewed up psychologically™ by Water-
gate-related  issues,  says  Silberman
{Dixon left to wach at Washinglon Umn-
versity law school 1o St. Louis; he dicd
in 1980.) *“There was a range of poten-
lially serious constitutional issues, and
it was absolutely imperative to have
first-ciass legal mind and a man oi cour-
ape,”’ Silberman continues. The ap-
puintment 1o the office of legal counsel
way 50 crucial, he adds, that 1 did talk
to Jerry Ford about it. It was o very
importunt position.™’

Atthough nominated by Nixon in the
sumimer of 1974, Scalia was actually
appoinied by Ford that August because
Nixon had resigned in the interim. As
the head of the office in charge of draft-
ing opinions on the tawfulness of cxecu-
tive actions, Scalia {aced one of the
toughest and most politically charged
tasks imaginable. On his first day on the
job, he had to decide whether the presi-
dential 1apes and papers piled high in
the White House belonged to Nixon or
to the governmeni. Remembers James
Wilderotier, yet another Joncs, Day
partner who was then associated coun-
sel to President Ford, “'His iniual day
on the job the question was: Who owns
the tapes and papers? Welcome Lo the
job, Mr. Scalia.”

Scalia set 1o work on the opinion and,
drawing on historical precedents, draft-
ed a ruling that determined that the pa-
pers betonged to Nixon. The inal opin-
on, sigoed by then-Attorncy General
William Saxbe after top Justice Depart-
ment officials tinkered with Scalia’s
draft, was issued on Scptember 6, 1974,
According to the opinion. “To con-
clude that such materials are not the

Thace, were mutipl® mutllpl drafts of
everything. "'

I a Jawer tight o prevent challenges
10 classificadon of documents—and in a
recent opinkon In a suit involving L5,
activities  in Honduras—Scalia  dis-
played particular deference to the goals
of the military and of intelligence agen-
cies. and consistently made separation-
of-powers arguments to oppose judicial
involvement. In the Central America
cuse, a U.S. citizen who owned a caltle
ranch in Honduras ciaimed that the
United States had set up a mititary twain-
ing schoul for Sulvadoran soldiers on
his ranch. The district coun rejected his
plea for an injunction on the pgrounds
that the dispuie was 4 nonjusticiable po-
litical question. A three-judge panel of
the D.C. Circuit upheld the district
court, with Scalia writing the opiion.
But the tull court voted to hear the case
en ban¢, and by a 6-10-4 voie reversed
the decision, saying that a suit could be
heard.

Scalia responded in his dissent that in
addition to the broad separation-of-
powers problem, which alone should
have prompted the court to stay out of
the issue, there were more technical ju-
risdictional reasons why the plaintiff
could not bring his case to court. A citi-
zen could seek monetary compensation
only—not an injunction—-when making
a claim that the government had taken
his propery. Scalia argued, and more-
over the plaintift lacked standing be-
cause his property was incorporated in
Hondurus.

According to one D.C. lawyer sym-
pathetic 1o the plaintiff’s position, ““The
case s illustrative of the way that he
thinks in that he found a lot of reasons
for courts not to get involved . . . . The
standing issue was raised by Scalia for

the first time at arguments. The govern-
ment’s argument had been that it was a
political question.”

Scalia’s attention- 1o the details of
standing and other procedural issues
had its roots at teast as far back as his
work at Justice in the mid-seventies.
The department, especially the civil di-
vision, had always strongly backed the
fegitimacy of sovereign immunity—a
defense aujomalically ciaimed by the
govermment whenever anyone sued it
for injunctive relief. Although Scalia 1s
strongly pro-executive, the administra-
tive law professor in him feit that sover-
eign immunity was a medieval vestige
that was inteliectually dishonest and ili-
sitited to weeding out unwanted litiga-
tion. **The nub of his argument is [usu-
ally] not what he sees as the best sub-
stantive position, but whether all of the
institutions involved were performing
as they are supposed to or if one is going
beyond its authority,” says Walter Ol-
son, a staffer ai the American Eaterprise
Institute.

With much thé same tenacity that he
had shown in defending the law review
note an blue laws 1§ years earlier, Sca-
lia now bustonholed department mem-
bers and debated the sovergign immuoi-
1y issue with them, bringing them over
to hiy view, Next he wrote 1o Scnator
Edward Kennedy, then chairman of the
subcommittee on administrative prac-
tices and procedures, announcing Jus-
tice Department support for the elimina-
tion of the sovereign tmmunity defense
in suits for equitable relief. After noting
that *“the department in the past op-
posed such a change,” Scalia couldn't
cesist a play ful put oo his own back. He
wrole, "t light of the tenacious and
weell-reasoned support of this proposal
by such knowledgeable and responsible
organizalions as the Administrative
Conference of the United States |the
federai think tank that Scalia himself
had headed for two years, from 1972-
74} we have reconsidered that oppo-
sition."”

Thomas Susman, then chief counsel
of the Kennedy subcommittee and now
a partner at Ropes & Gray, says that
before the Scalia memo supporters of
the anti-sovercign immunity legislation
had been unable to get it through Con-
gress in 1970 or 1972, **it’s not a sub-
ject that had a broad constitwency,’
Susman says, and Justice Depariment
oppusilioh had been enough to kill it
But after Scalta wrned the depaniment
around, the legislation passed easily in
1976. **1 think what probably won that
sovereign immunity debale was that no-
body matched him in the rigor of his
argument,’’ recalls Uhlmann, who was
then at justice.

Attacking FOIA

When President Carter took office in
1977, Scalia left Justice and moved to
the University of Chicage law school to |
teach. He chose Chicago, according to
University of Virginia professor A.E.
Dick Howard and other colleagues, in
part because the schoot paid tuition {or
faculty children—and Scalia had a
housefu) of them {he now has nine chil-
dren, ranging in age from five to twen- .
ty-five).

But, as happencd ar Virginia, Scalia
couldn’t keep his atiention away from

SCALIA, See page 12










Bethune 1962

The evidence considered by the Committee in both 1971 and .
1986 clearly indicates that Justice Rehnquist was not involved
in any incident at Bethune in 1962.

-]

Contemporaneous newspaper accounts, police and FBI
reports, and the entire Judiciary Committee in 1971

all confirm Rehnquist's non-involvement in any incident
at Bethune in 1962.

All persons interviewed by the FBI in 1962 and 1986,
including Democratic party officials present at Bethune
during the incident, said that Wayne Bentson was the
only GOP official involved in the Bethune incident,.

Sergent Edward Cassidy of the Phoenix police, who was
present at or near Bethune the entire day, told the
Committee that only Wayne Bentson, and not Wm, Rehnquist
was involved in an altercation and that no other
Republicans were engaged in challenging.

Given Justice Rehnquist's role as GOP legal advisor, it
is quite possible that the Justice visited various
precincts -- including Bethune -- to mediate challenger
disputes.



Bethune 1964

No credible evidence or testimony was presented to link
Rehnquist to any improper challenges of voters at Bethune in

1964.

]

Given the remarkable similarity between what actually
happened in 1962 to what allegedly occurred in 1964,

the most likely explanation is that the two dates
have been confused.

No police or contemporaneous newspaper accounts
record any incident at Bethune.

Thomas Murphy, the Democratic County Chairman in
1964, personally investigated precinct incidents that

year and told the FBI no such incident occurred at
Bethune.

Bethune poll watchers, Republican and Democratic
officials (including Murphy, Hardy and Pena) stated

that they were not aware of any incident at Bethune
that year.

Given Rehnquist's status as co-chairman of the
Republican ballot security program, it is extraordi-
narily unlikely that he was personally challenging
voter credentials in 1964. Moreover, he has
unequivocally stated that he was neither at Bethune
in 1964 nor personally challenging voters.



James J. Brosnahan

He had publicly stated that the precinct where he saw
Rehnquist and where he investigated was Bethune in 1962
(Washington Post, July 25, 1986, p. 4 and Nation
Institute press release, p. 6).

The Arizona Republic, Nov. 7, 1962 states that James
Brosnahan investigated complaints at the Bethune
incident in 1962.

Wayne Bentson in a Nov. 10, 1962 letter states James
Brosnahan investigated the incident at Bethune.

Carl Muecke, Brosnahan's supervisor, only mentions

receiving complaints about and having the FBI investigate
the Bethune incident.

Before the Judiciary Committee, Brosnahan, a self-described
"liberal Democrat," said he could not remember exactly

what precinct it was and that he now remembers that he
investigated several precincts that day.

Brosnahan never saw Rehnquist challenge voters (AP Story,
July 26, 1986, Baltimore Sun, July 26, 1986, National
Public Radio, July 25, 1986, Nation Institute press
release, Washington Post, July 25, 1986, and Testimony).

Brosnahan never said or did anything in 1962 that
implicated Rehnquist.

The FBI investigation in which he was involved never
hinted at any involvement by Rehnquist.

Brosnahan failed to come forth in 1971.

A number of Democrats, Maggiore, Turner, Hardy and
Muecke stated that Justice Rehnquist did not challenge
voters in any way.

Contemporaneous newspaper accounts, police and FBI
reports, and the entire Judiciary Committee in 1971

all confirm Rehnquist™s non-involvement in any incident
at Bethune in 1962.
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All persons interviewed by the FBI in 1962 and 1986,
including Democratic party officials present at Bethune
during the incident, said that Wayne Bentson was the
only GOP official involved in the Bethune incident.

Sergent Edward Cassidy of the Phoenix police, who was
present at or near Bethune the entire day, told the
Committee that only Wayne Bentson, and not Wm. Rehnquist
was involved in an altercation and that no other
Republicans were engaged in challenging.

Given Justice Rehnquist's role as GOP legal advisor, it
is quite possible that the Justice visited various

precincts -- including Bethune -- to mediate challenger
disputes.



Charles Pine

Judge Maggiore, 1962 Democratic County Chairman, knew
Charles Pine and testified that neither Pine nor anyone
else ever complained about William Rehnquist in 1962,
although Pine claims he complained to Democratic
Headquarters.,

Charles Pine cannot consistently recall how many voters
were challenged, although his memory is clear as to the
exact words William Rehnquist said to different voters.

Pine told the Committee and National Public Radio the
challenges occurred at Bethune in 1962 but told the Nation

Institute and other reporters that he could not identify
the precinct or year.

Pine testified that he discussed the incident with Judge
Hardy, but Judge Hardy has stated he knew of no involvement
by Rehnquist.

Pine did not come forward in 1971.

Contemporaneous newspaper accounts, police and FBI
reports, and the entire Judiciary Committee in 1971

all confirm Rehnquist's non-involvement in any incident
at Bethune in 1962.

All persons interviewed by the FBI in 1962 and 1986,
including Democratic party officials present at Bethune
during the incident, said that Wayne Bentson was the
only GOP official involved in the Bethune incident.

Sergent Edward Cassidy of the Phoenix police, who was
present at or near Bethune the entire day, told the
Committee that only Wayne Bentson, and not Wm. Rehnquist
was involved in an altercation and that no other
Republicans were engaged in challenging.

Given Justice .Rehnquist's role as GOP legal advisor, it
is quite possible that the Justice visited various
precincts -- including Bethune -- to mediate challenger
disputes.



Melvin Mirkin

Perfectly consistent with WHR's version.

Mirkin acknowledged WHR spoke in a normal tone of voice
to party officials.

Said he thought WHR was an "honorable man," whom he would
not contradict and would vote to confirm his nomination
as .Chief Justice.

Thought the whole issue was little more than "small
potatoes."



Sydney Smith

Smith does not remember the name of the precinct or the
year when he saw Rehnquist challenge voters. This makes
it difficult to corroborate his story.

Smith is unable to remember the time or place, but he
remarkably remembers verbatim quotes from Rehnquist.

Smith is inconsistent as to the number and race of the
people he saw Rehnquist challenge.

Smith is inconsistent as to whether or not any of the
challenged voters actually left the line.

Smith claims he personally called Democratic Headquarters,
but Judge Maggiore, County Chairman, testified that he
received no complaint about Justice Rehnquist.

Smith failed to come forward in 1971.



Manuel Pena

Based his identification of Rehnquist solely on a

newspaper photograph seen approximately seven years after
the alleged incident.

Judge Thomas Murphy, as Democratic County chairman in
1964, personally investigated complaints and found the
charges against Rehnquist to be a "bunch of crap."

Given that Rehnquist did not have challenging creden-
tials, it seems unlikely he would be found sitting at the
challengers' table at Butler.

Given Rehnquist's role as legal advisor and head of the
1964 GOP ballot security program, it seems difficult to
believe he would have, as Pena stated, called Head-
quarters concerning the legality and propriety of his
challenging procedure.

It seems equally unlikely that Rehnquist, in his capacity
as ballot security director, would spend between 40 to 60
minutes arguing with a Democratic official at one precinct.

Like all the others, it is difficult to understand why

Pena did not come forward with these allegations in
1971.



Quincy T. Hopper
Admits in 1986 affidavit that his memory is not clear.

His only affidavit on the subject was made in 1971.

He identified the challenger he claims to have seen in

1964 as Mr. Rehnquist from a photo shown him in 1971 in
connection with the Rehnquist confirmation.

He claims Carl Sims was with him, but Mr. Sims was
involved in the dispute of Bethune in 1962.

The incident he described (an aggrieved Republican
challenger, an ensuing scuffle, the police escorting
challenger to a car) is remarkably similar to the 1962
incident at Bethune.

The Republican poll watchers at Bethune in 1964, 1964
newspaper accounts of the election, police records and
Judge Thomas Murphy (1964 Democratic Party Chairman)
reported no incident at Bethune in 1964.

Mr. Hopper's statement was properly ignored in the 1971
hearings because it is contradictory, ambiguous, and
unfounded.



Jordan Harris and Robert Tate

Both were involved in the 1962 incident and gave FBI
statements describing the event.

In their 1971 affidavits they repeat a similar story on
the 1962 incident but now say the incident occurred in
1964 and involved Rehnquist.

Tate claims the challenger did not wear glasses, but
Rehnquist wore glasses at all times.

Neither knew Rehnquist but only identified him as the
1964 challenger from a photograph they were shown in
1971 in connection with the Rehnquist confirmation.

There are no independent reports of any incidents
similar to what Harris and Tate claim happened in 1964.



Snelson McGriff

The incident he described (an aggrieved Republican
challenger, an ensuing scuffle, the police escorting the
challenger to a car) 1is remarkably similar to the 1962
incident at Bethune.

He is not sure the incident occurred in 1964.

McGriff told the Committee in 1971 that the challenger
was not wearing glasses at some time during the day,
but Justice Rehnquist always wears glasses.

The Republican poll watchers at Bethune in 1964, 1964
newspaper accounts of the election, police records and
Judge Thomas Murphy (1964 Democratic Party Chairman)
reported no incident at Bethune in 1964.

He identified the challenger as William Rehnquist from a
photograph shown him in 1971 in connection with the
Rehnquist confirmation.



FACT SHEET ON ALLEGED HARASSMENT OF VOTERS BY
JUSTICE WILLIAM H, REHNQUIST IN THE EARLY 1960's

I. General Points -

1. Every specific allegation of voter harassment by Justice
Rehnquist (one which identifies a particular year and voting
precinct) has been completely refuted by a contemporaneous FBI
report and eye-witness accounts, or, at a minimum, rendered highly
unlikely by the witness' own internal inconsistencies and contrary
testimony by other persons.

2. These events were all thoroughly explored in 1971 and
completely discounted at that time. In any event, this ancient
history has little bearing on the qualifications of a man who has
served for fifteen years on the Supreme Court.

3. All of the people testifying before the Committee failed to
make any such allegations at the time of the purported harrassment
or at the 1971 hearing.

4, Much of the testimony placing Justice Rehnquist at a par-
ticular precinct and year is consistent with what was already well
known about his role as a GOP party official -- that in his capacity
as legal advisor to challengers, Justice Rehnguist had occasion to
visit precincts to mediate disputes and advise challengers.

5. Of the seven people who claim to have seen Justice Rehnguist
actually challenge voters, five of those individuals did not know
Justice Rehnguist at the time and identified him based on 1971 news-
paper photographs ~~ seven to nine years after the alleged incident.

6. All those accusing Justice Rehnguist of challenging voters
are committed Democratic or liberal activists., More importantly,
6 Democrats -- (including four state or federal court judges) --
refuted the harassment/challenging charges against Rehnguist,

7. All the Republican officials who testified stated that
Rehnguist's role was merely one of a legal advisor who was only sent
to settle disputes. It is inconceivable that Rehnguist would have
been challenging voters, getting into fights, and spending most of
his time travelling from precinct to precinct to harass and intimi-
date minority voters.



ITI. Allegations -

A. Bethune Precinct 1962 -

It has been alleged that Rehnquist himself aggressively
challenged the literacy of minority voters in 1962, which led to
a heated dispute that the FBI (accompanied by then - Assistant

United States Attorney James J. Brosnahan) investigated at the
time.

l. With the exception of Brosnahan and Charles Pine,
everyone - the contemporaneous FBI report, police report and news-
paper article, Brosnahan's supervisor, then - United States Attorney
Carl Muecke, Justice Rehnguist's democratic counterpart Judge Hardy,
1962 Democratic County Chairman Vincent Maggiore, all eye witnesses
interviewed at the time, Senator Kennedy and civil rights leaders
in 1971 -- agrees that Rehnquist was not involved in the 1962 incident
at the Bethune precinct., It is clear that a Republican designate
aggressively asked minority voters at this precinct to read a card
containing excerpts from the Arizona Constitution, that this
"challenger" was consequently involved in a scuffle and that the
challenger was subsequently accompanied out of the polling place to
a car by police officers. This person, the only person involved in
improper challenging in 1962, was not Justice Rehnquist, but was
one Wayne Bentson.

2. Those who agree that Wayne Bentson, not Justice
Rehnquist, was involved in challenging minority voters at Bethune
in 1962 -

a) Wayne Bentson himself - In a contemporaneous 1962
FBI report, Bentson acknowledges that he was the one involved in
the challenging dispute at Bethune and identifies two other
Republican officials that were present at the precinct, neither
of whom was Rehnquist., He states that he has no recollection of
Rehnquist being involved in any way. (1962 FBI report, page 13-15;
1971 FBI interview with Bentson).

b) Everybody interviewed by the FBI in 1962, including
United States Attorney Carl Muecke -

1. Carl Muecke - Muecke's initial phone call on
election day to the FBI requestiny corrective action identified
Bentson as the Republican challenger creating controversy at Bethune,
(1962 FBI report, page 2). Muecke also interviewed Bentson at
Muecke's office on election day and personally investigated, along
with an FBI agent, the Bethune precinct incident on that day. (Id.
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at p. 5, 8). Muecke stated that the Republican challenger was
Bentson (id. at p. 2) and that he was certain that Rehnquist, whom
he knew at the time, was not present at the precinct during his in-
vestigation. (1986 FBI statement).

- 2., 7. Simpson Cox - A Democratic party official at
the precinct described the incidents involving Bentson to the FBI,
(1962 FBI report, p. 5). He also stated that he was "positive" that
Rehnguist was not involved in any of the problems at the precinct
and that Rehnguist's role at the precinct, if any, was that of a
"peacemaker". (1986 FBI statement).

3. Carl Sims - A man who had a verbal dispute with
the Republican challenger, identified the challenger as Bentson.
Sims also said that "everything went smoothly after the removal of
Bentsen"., (1962 FBI report, p. 12-13).

4, All other persons interviewed by the FBI - All
the interviewees described Bentson and the incidents he was involved
in, Not one person referred to Rehnquist or to any additional or
unidentified Republican challengers at Bethune.

c) Judge Charles L. Hardy - Judge Hardy was the lawyer
in charge of a Democratic Party Committee which served as an arbitrator
of voter challenges and disputes during the 1962 elections, 1In his
letter to the Judiciary Committee in 1971, Judge Hardy unequivocally
stated that Justice Rehnguist was not involved in the Bethune precinct
incident. Specifically, he stated:

I can state unequivocally that Mr. Rehnquist

did not act as a challenger at the Bethune
Precinct. Because of the -disruptive tactics

of the Republican challenger at that precinct,

I had occasion to be there on several occasions,
« « « About [4:00 P.M.], after a scuffle, [this
Republican challenger] was arrested and removed
from the polling place by sheriff's deputies,
Thereafter there was no Republican challenger
at Bethune, . . . Challenging voters was not a
part of Mr, Rehnguist's role in 1962 or sub-
sequent election years, nor did he have anything
to do with the recruitment of challengers or
their assignments to the various polling places.

(1971 Senate Rept. on Rehnguist nomination} Executive Rept. No. 92~
16, p. 9) -
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d) Edward Cassidy - Sgt. Cassidy of the Phoenix police
department was either present or near the Bethune precinct during
the entire election day in 1962. More importantly, he was present
during the two altercations there during the day. He distinctly
recollected that Wayne Bentson was the only Republican challenger
involved and unequivocally stated that William H. Rehnquist took no
part in any challenges or harassment.

e) Judge Vincent Maggiore - The 1962 Democratic County
Chairman for Maricopa County testified unequivocally that he
personally investigated the problems at Bethune precinct in that
year, and that Rehnquist, whom he knew at the time, was not involved
in such problems and that he had not received any complaints at Demo-
cratic headquarters about Rehnguist in connection with any other
problems at other precincts. (Hearing Transcript, August 1, 1986,
p. 395, 396).

f) Bessie Sass - Democratic Marshal at Bethune in
1962, told the FBI that Rehnquist was not involved in any violation
or altercation (1986 FBI Report).

g) Contemporaneous police report - A police report
filed 11/6/62 by Patrolman Bolden of the Phoenix police gives a
lengthy description of an altercation taking place at Bethune
precinct around eleven o'clock. Wayne Bentson is the only GOP
official identified as being present at Bethune and is clearly
stated as to have been the person involved in the altercation.
Justice Rehnquist is no where mentioned.

h) Contemporaneous news account - The Arizona Republic
story of November 7, 1962 about the Bethune incident specifically
identifies Wayne Bentson as the Republican challenger who engaged in
aggressive challenging of voters and created the resulting fracas.

It also states that James Brosnahan investigated complaints about the
Bethune incident in 1982,

i) Ralph Staggs — Mr. Staggs, Chairman of the Maricopa
County Republican Committee in 1962, also makes clear that Justice
Rehnquist was not involved in any challenging at the Bethune precinct
and that Wayne Bentson was the Republican challenger that was in-
volved in the dispute. (1986 FBI Statement).

j) Jack Swift - Poll Watcher at Bethune in 1962 did not
see Rehnquist challenge voters. (1986 Affidavit).
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k) All the Republican officials testifying before the
Committee - Messrs. Bush, Robertshaw, Marshal, Randolph and Turner -
told the Committee that allegations of voter challenging let
alone voter harassment, were utterly inconsistent with Rehnquist's
duties on election day, 1962. Those that do recall the incident
firmly fix Wayne Bentson as the only GOP official involved in the
Bethune incident. Specifically, George Randolph was present at

Bethune in 1962 and testified that he did not see Rehnquist challenge
any voters.

1) Senators Kennedy, Bayh, Tunney and Hart in 1971 -
The four Senators on the Judiciary Committee in 1971 who
filed dissenting views to the majority report expressly stated
that it was clear that Justice Rehnquist was in no way involved in
disputed challenges of Democratic voters at Bethune in 1962.

Specifically, the dissenting Senators stated (1971 Senate Rept.,
p. 41):

Judge Hardy only confirms what was already
documented by contemporaneous news accounts
and by an FBI report: that there was voter
harrassment and a fight at Bethune in 1962,
and that Mr. Rehnquist was not involved in
it.

m) Civil Rights Leaders in 1971 - Similarly, civil
rights leaders conceded in 1971 that Rehnquist was not involved in
any improper electoral activities at Bethune in 1962. See, @.g.,
National Observer, Nov. 28, 1971, p. 4, col. 1. (per Nina Totenberg)
("But civil rights leaders contend that two separate incidents
occured at Bethune: one in 1962, in which Rehnquist, they now admit
was not involved, and one in 1964, in which they contend he was
involved.")

3. Those who maintain that Rehnquist was challenging voters at
Bethune in 1962 -

a. Mr. Brosnahan (maybe sort of) -

1. Mr. Brosnahan, a self-described "liberal Democrat",
does not maintain that he saw Justice Rehnquist challenge any voters
at Bethune precinct in 1962 (or anywhere else). For example, in the
Associated Press story of July 26, 1986, Mr. Brosnahan states only
that "I recall William Rehnguist was there. I cannot say I saw any-
thing specifically that he did." See Baltimore Sun, July 26, 1986,
p. 8A. Similarly, on Nina Totenberg's July 25th National Public
Radio broadcast, Brosnahan said "My best recollection is that
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[Rehnquist] was serving as a challenger of voters . . . I didn't see
him do anything and I cannot testify or say what it is that he was
doing as a challenger." Nor has Mr. Brosnahan ever asserted else-
where that he ever witnessed any challenging of voters by Rehnquist.
For example, Brosnahan told investigators from The Nation Institute:
“In 1962 there was a group of Republicans challenging black and
Hispanic voters . . . the only thing that I can say about William
Rehnquist is that he was part of that effort. I cannot say exactly
what he did." (Nation Institute Press Release, p. 7). Similarly,
Mr. Brosnahan told the Washington Post, "my best recollection is
that he [Rehnquist] was challenging voters, but that was 1962 and
this is 1986". Washington Post, July 25, 1986, p. A4. He provided
the same story to the Committee.

2. Brosnahan told the Judiciary Committee that he was
not sure that it was Bethune precinct at which he saw Mr. Rehnquist,
suggesting that it might have been some other precinct in south
Phoenix. This directly contradicts what he told both the Washington
Post and the Nation Institute in his first public statements con-
cerning this incident. See Washington Post July 25, 1986, p. A4,
("Brosnahan, however, said there were enought complaints about the
GOP challenges at the Bethune precinct in 1962 that he went there
with an FBI agent to investigate™); Nation Institute press release,
p- 6 ("Brosnahan was called to the Bethune polling place in November
1962 to investigate allegations that Republican poll challengers were
obstructing minority voters . . ."). Before the Committee, however,
Brosnahan conveniently changed his story to include other unidentified
precincts, presumably because he discovered the overwhelming evidence
conclusively establishing that Rehnquist did not act as a challenger
at Bethune. (Note that Brosnahan's Committee testimony makes it
clear that he was aware, before he testified, of the 1962 Arizona
Republic article which places him at Bethune in 1962 and identifies
Wayne Bentson as the Republican challenger involved in the dispute
there. Hearing Transcript, August 1, 1986, p. 251-252.)

In any event, it is extraordinarily unlikely that Brosnahan saw
Rehnguist at any other precinct in 1962, Brosnahan's superior, Carl
Muecke only mentions receiving complaints about, and having the FBI
investigate, the incidents at Bethune precinct in 1962. Moreover, as
noted, the Arizona Republic article identifies Brosnahan as being
present at the Bethune precinct., Accordingly, Mr. Brosnahan's eleventh-
hour attempt to change his story in order to avoid the overwhelming
evidence relating to Bethune precinct in 1962 simply cannot be given
the slightest credence,

3. Brosnahan admits that he never saw Rehnquist
act as a challenger, but he believes Rehnguist engaged in such
activity because people at the precinct told him so and Rehnquist did
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not deny it. Given Brosnahan's complete absence of personal knowledge
and concededly fuzzy recollection of even the 24-year-old hearsay
information upon which he exclusively relies, there is no conceivable
basis upon which he can contest the 1971 Judiciary Committee's unanimous
finding that the 1962 incident was, at most, a case of "mistaken
identity" (i.e. confusing Rehnguist with the true Republican challenger,
Bentson). Any assertion that Rehnguist was present at Bethune pre-
cinct in 1962 is, of course, completely consistent with Justice
Rehnquist's statement at the 1971 confirmation hearing, where he made
clear that he had gone to various precincts to help settle disputes

that had arisen, which would presumably include Bethune. Brosnahan

has no personal knowledge beyond that and any contention that Rehnquist
challenged voters is thoroughly refuted by the overwhelming contrary
evidence discussed above.

In any event, Mr. Brosnahan's credibility on this question
is extremely suspect. First, he never said or did anything in 1962
which implicated Justice Rehnquist in any way in the Bethune incident,
notwithstanding the fact that the FBI investigation in which he was
purportedly involved never hinted at any involvement by any person
other than Bentson. Mr. Brosnahan needs to explain why he never
sought to correct this "glaring omission" in the FBI investi-
gation or otherwise attempted to "expose" Rehnguist's alleged par-
ticipation in these events, Nor did Mr. Brosnahan come forward in
1971, despite the notoriety these allegations received, apparently
because he "decided not to bother." Washington Post, July 25, 1986,
p. A4. Finally, as noted, Brosnahan has substantially changed his
story to include precincts other than Bethune in an obvious attempt
to implicate Justice Rehnquist.

b. Charles Pine - As with Mr. Brosnahan, Mr, Pine's asser-
tion that Rehnguist challenged voters at Bethune precinct in 1962
cannot be given any credence in light of the overwhelming evidence
described above. Moreover, Judge Maggiore testified that he did
not receive any complaint from Mr, Pine, whom he knows, concerning
Rehnguist's activities at Bethune or any other precinct in 1962,
Moreover, although Mr, Pine is able to gquote what Justice Rehnquist
said to different voters, his memory in other respects is peculiarly
deficient and inconsistent. For example, he cannot seem to consis-
tently identify the number of voters Rehnquist allegedly challenged.
According to Pine, former chairman of the Arizona Democratic Party,
Rehnquist challenged "at least" two voters (New York Times, July 27,
1986), exactly two voters (Washington Post, July 25, 1986, Hearing
Transcript, Auqust 1, 1986, p. 293), "one or two voters" (National
Public Radio broadcast, July 25, 1986) or methodically challenged
an entire line of voters (Nation Institute Press Release, July 25,
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1986). Moreover, Pine informed National Public Radio that these
challenges occurred at Bethune in 1962, but told the Nation Institute
that "[h]e could not remember the specific years or precincts"
(National Institute Press Release, p. 3) and was similarly unable

to identify either the time or place in his other public statements.
See Washington Post, July 27, 1986; New York Times, July 27, 1986.
Similarly, in his testimony before the Committee, Mr. Pine alterna-
tively stated that the challenging occured at Bethune in 1962 and
1964. (Transcript, p. 292)

Nor is Mr. Pine entirely clear as to where County Democratic
Headquarters were located., Though he told the Committee he reported
the incident to County Headquarters on East Roosevelt Street, Judge
Maggiore, then chairman of the Maricopa County Democratic Party,
stated that they were located on Washington Street. More important,
Judge Maggiore did not receive nor hear of any complaint by Mr. Pine
on the day in question, Mr. Pine also told the Committee that he
discussed the Bethune incident and Justice Rehnquist's involvement
with Judge Charles Hardy. Judge Hardy, however, told the Committee
in 1971 that he was completely unaware of Rehnguist's involvement
in any such incident.

Finally, Mr. Pine told the Committee that, quite apart from
any charges of voter intimidation, he adamantly opposed Justice
Rehnguist's jurisprudence, particular his "alarming insensitivity
to civil liberties and the bill of rights." (Hearing Transcript
August 1, 1986, p. 296). Understandably, Pine did not come forward
at the 1971 hearing to present this testimony.

B. Other Allegations -

Three other people - Melvin Mirkin, Manuel Pena and Sidney
Smith told the Committee that Rehnguist was involved in Republican
challenges to minority voters at different (or unidentified) places
in Phoenix during the early 1960's., Mr. Mirkin's testimony is fully
consistent with Rehnquist's 1971 testimony. The other statements
lack credibility and are contradicted by persons in the best position
to know the truth,

1. Melvin Mirkin -

Mr. Mirkin, a Phoenix attorney, simply states that he saw
Mr. Rehnguist advising Republican challengers at a precinct in south
Phoenix one election day in the early 1960's and makes clear that
Rehnquist was not personnally challenging voters. Of course, Justice
Rehnquist has always maintained that his role was to provide legal
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advice to Republican challengers, so it would be perfectly natural

(and perfectly consistent with his 1971 testimony) for him to so

advise challengers before the polls opened or in response to a call,

as Mr. Mirkin's testimony suggests. (See Hearing Transcript, August 1,
1986, p. 273.) This is particularly true since Mr. Mirkin's memory

is that Rehnquist was only at the precinct for 10 to 15 minutes. Id.

at 286, Accordingly, the testimony of Mirkin and Rehnquist is fully
consistent,

Mr. Mirkin also opined that Rehnquist was speaking to the
challengers so that voters in the line could hear his instructions.
Mr. Mirkin also makes clear, however, that Rehnquist was speaking in
a "room in which normal conversation could be heard from one end to
the other" (id. at 278) and would not characterize Rehnquist's
speaking voice as "unnecessarily loud". (Id. at 28l1.) So there is
no reason to infer that Rehnguist's intended audience included more
than the challengers. 1In any event, there is obviously nothing wrong
with alerting voters that those "persons who were improperly registered"
(id. at 273) would be subject to challenge.

Mirkin further stated that Mr. Rehnquist is an honorable man
and that he "would not contradict him if he believes something other
than what I have said happened". (Id. at 283.) He accurately charac-
terizes this incident as "small potatoes"™ and states that he believes
that Justice Rehnquist should be confirmed. Finally, Mr. Mirkin
makes it clear that he never saw any of the challengers allegedly
advised by Rehnquist actually challenge voters, through literacy tests
or otherwise, let alone engage in any harassment or other improper
conduct.

2. Manuel Pena -

Mr. Pena, a Democratic State Senator, testified that in
1964 Justice Rehnquist personally challenged voters at the Butler
precinct, which, by Mr. Pena's estimate, is 60% Anglo. Rehnguist
was allegedly checking each person's residency, but not their
ability to read. Mr. Pena's testimony strains credulity beyond
the breaking point for several reasons,

First, Mr. Pena admits that he never met Rehnquist in 1964
(or in subsequent years) but was able to identify him solely on the
basis of a newspaper picture he saw approximately seven years later.
Second, Pena testified that he called Democratic headquarters in
1964 and asked them to dispatch someone to resolve his dispute with
the Republican challenger. However, Thomas Murphy, Democratic County
Chairman in 1964, told the FBI .that he personally investigated
.such complaints in 1964 and that the allegations against Justice
Rehnquist are a "bunch of crap". Further, it is undisputed that
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Justice Rehnquist did not have challenging credentials, a legal pre-
requisite to engage in challenging, in 1964, but Mr, Pena maintains
that he was permitted to sit at the election table without any pre-
cinct official, apparently including Mr. Pena, seeking any such
identification. Nor did Mr. Pena ask him his name during their

nearly hour-long confrontation. Third, Mr. Pena states that Rehnquist
called Republican headquarters and returned to inform Pena that his
challenging activities were legal and correct. It is simply incredible
to suggest that Rehnguist, the Republican legal advisor during this
period, would need to call headquarters to determine the propriety

and legality of his challenging activities. Finally, of course,

Mr. Pena made no effort in 1971 to bring these very serious allegations

to the Committee's attention, despite the notoriety this issue re-
ceived.

3. Sydney Smith -

Sydney Smith, a Democratic poll watcher in 1962, testified
that he saw Justice Rehnguist aggressively inform black voters that
they were illiterate and therefore could not vote. Smith can
remember neither the year nor precinct in which this incident
allegedly occurred. Remarkably, however, he is able to positively
identify Rehnguist and even supply verbatim quotes of what
Rehnguist said to the voters., Given Mr, Smith's complete in-
ability to remember either the time or place of the incident, it is
difficult, if not impossible, to specifically demonstrate that his
allegations are untrue. However, like the others, Mr. Smith has
not succeeded in developing a consistent version of his story.

For example, he told both the FBI and National Public Radio
that he saw Rehngquist challenge a group of people, both black and
Chicanos., But he testified before the Committee that he had only
seen Rehnquist challenge two people, both of whom were black,
Similarly, he told National Public Radio that "some of [the chal-
lenged voters] had actually left" the voting line after Rehnguist
challenged them. Yet he informed the Committee that none of the
voters actually left. Hearing transcript August 1, 1986, p. 319,
Again, although Smith testified that he personally called Democratic
Headquarters, Judge Maggiore testified that he had received no such
complaint about Justice Rehnguist. Finally, when asked to explain
why he never testified about this in 1971, Smith told the Committee
that he had been negligent back then and had subsequently been shamed
by his children into testifying. Hearing transcript August 1, 1986,
p. 310, 321. However, he informed National Public Radio that he had
contacted Senator Carl Hayden's staff about this incident in 1971,
but they never got back to him. This is understandable, since Carl
Hayden was not the senator from Arizona in 1971.
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I11. Rehnquist Lacks Integrity Because He Was Involved In
Republican Party Election Efforts In the Early 1960's

A minority of Senators maintained in 1971 that simply be-
cause Rehnguist was involved in Republican party efforts to ensure
electoral integrity in the early 1960's, he is not qualified to be
a Supreme Court justice, regardless of whether he engaged in any
improper -harassment of minority voters. This nonsensical charge was
properly rejected by a majority of the Senate in 1971 and should
be again by any fair-minded Senator.

There is nothing improper about a party seeking to prevent
electoral fraud by monitoring the bona fides of potential voters.
It is a well-documented political fact that where, as in Phoenix
in the early 1960's, one party controls the electoral machinery,
voting abuse is common. Accordingly, it was perfectly appropriate
for the Republican party to assign officials to check voter resi-
dency in order to dissuade the voting of tombstones and vacant
lots. This was clearly the thrust of the Republican Party's
efforts in the 1960's.

Similarly, until 1964, Arizona electoral law prohibited any
illiterate person from voting. Thus, so long as literacy tests
where not applied indiscriminately or in a harassing manner, the
party was fully within its legal rights to engage in such practices,
Justice Rehnquist made clear that he opposed, then and now, any
indiscriminate use of literacy testing or other actions designed
to discourage qualified voters. Judge Hardy confirms this:

Mr., Rehnquist met with all of the challengers to
explain the voting laws to them. All of these
persons insist that the instructions given by

Mr. Rehnquist did not in any way suggest that
challenges be conducted in a manner to prevent
properly qualified persons from voting. . .

He expressed strong disapproval of the [harassment]
tactics which I have mentioned above. I felt then
and I feel now that his expressions of disapproval
were genuine, 1971 Senate Rpt., p. 9.

Thus, the argument of the Senators in 1971 constitutes
nothing more than guilt by association: Mr. Rehnguist lacks
integrity, not because of any personal wrongdoing, but merely
because he was involved in a ballot security effort in which
one or more lower-level functionaries behaved improperly.



Additional Information Regarding Voter Harassment Charges

A. Bethune Precinct 1964 -

There is also no credible testimony linking Rehnquist to any
improper challenges of minority voters at Bethune in 1964 or even any
such testlmony indicating that these sort of challenges took place
at all in that year. Indeed, by far, the most likely explanation
of any statements to that effect are that the persons so stating have
confused the 1964 election with the events that occurred at Bethune
during the 1962 election.

l. Four persons - Robert Tate, Jordan Harris, Quincy Hopper, and
Rev., McGriff - apparently pursuant to solicitations by the Southwest
Chapter of the N.A.A.C.P., stated in 1971 that a person who resembled
Rehnquist's 1971 newspaper photos was involved in a 1964 incident at
Bethune in which minority voters were challenged for literacy. The
story told by each of the 1971 affiants concerning the 1964 election
is remarkably similar to the dispute in which Bentson was involved at
Bethune in 1962. These people state that a Republican challenger
aggre551vely asked minority voters to read a card contalnlng excerpts
from the Arizona Constitution, that this action resulted in a scuffle
and that two police officers subsequently arrived and accompanied the
Republican challenger to a car. Of course, this is precisely what
occurred in 1962 and which led the majority of the Judiciary Committee
to conclude that the allegations concerning the 1964 election were,
at most, a case of mistaken identity.

2. There is ample additional evidence which strongly indicates
that, at a minimum, the 1971 affiants were confused concerning the
year in which this occurred and, in any event, their identification
of Justice Rehnguist as the Republican challenger.

a. Both Rev, McGriff and another 1971 affiant, Robert Tate,
maintained that the Republican challenger they described was not
wearing glasses. (McGriff said that the Republican challenger was
wearing glasses earlier in the day, before he was removed by police).
It is undisputed, however, that Justice Rehnquist wore glasses at
all times during the relevant period.

b. The Phoenix police have no record indicating any dis-
turbance or dispute at the Bethune precinct in 1964. (See Arizona
Republic, Nov. 16, 1971, p. 1l.) Nor is there any other record of
any such dispute with the FBI or elsewhere.

c. A Phoenix newspaper article the day after the 1964
election concerning disputed challenges to the credentials of
Democratic voters lists a number of election precincts where this
occurred, but does not indicate that any such incident took place
at the Bethune precinct. (Arizona Republic, Nov. 4, 1964, p. 17.)
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d.' Judge Thomas Murphy, Acting Democratic Chairman in 1964,
personally investigated disturbances during the 1964 election and

recalled no incident at Bethune or any complaints about Justice
Rehnquist.

e. Manuel Pena told the Committee that he was at Bethune
on numerous occassions throughout the day in 1964 and does not recall

any complaints in that year. (Hearing Transcript August 1, 1986,
p. 346).

f. Odessa Curry, a GOP poll watcher at Bethune in 1964,
recalled no incidents at the precinct. (1971 FBI Report).

g. Rev. McGriff admits that he is "not positive” that
the incident he described occurred in 1964. (Washington Post,
July 29, 1986)

h. Robert Tate and another 1971 affiant, Jordan Harris,
were both involved in the 1962 incident at Bethune. Tate was
interviewed by the FBI in 1962 and related a story quite similar
to his 1971 affidavit's account of what occurred in 1964.

i. 1In his 1971 statement to the FBI, Bentson said that
he does not believe Rehnguist was involved. in any challenges in
1964 and that he was unaware of any incidents at Bethune. 1In addi-
tion, Messrs. Bush, Staggs, Randolph, Turner, Marshall and Robertshaw

all testified that Rehnquist was not involved in any challenges in
1964.

jo It is undisputed that Rehnquist was co-chairman of the
Republican's ballot security program in 1964. Given this elevated
status, it is extraordinarily unlikely that Rehnguist was personally
challenging voter credentials at Bethune or elsewhere, Moreover,
Rehnquist unequivocally states that he was neither at Bethune in
1964 nor personally challenging minority voters.

k. Judge Hardy unequivocally stated that "challenging
voters was not a part of Mr, Rehnquist's role in 1962 or subsequent
election years." (1971 Senate Rept., p. 9.)

1. 1In 1964, unlike 1962, it was unlawful under the Civil
Rights Act to give literacy tests to voters.

B. Bethune 1964 - Additional Facts About Witnesses
A number of individuals who did not appear before the Commit-

tee resserted charges they made in 1971, Both the Rev. Snelson
McGriff and Quincy Hopper again alleged Rehnquist's participation
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in voter harassment during the early 1960's. Their claims, .along
with those of Jordan Harris and Robert Tate, were dismissed by the
Committee in 1971 as contradictory, ambiguous and unfounded.

1. Rev. Snelson McGriff - In addition to telling a story
remarkably similar to the incident occurring at Bethune in 1962, the
Reverend's story is full of a number of inconsistencies seriously
undermining its credibility. Rev. McGriff, for example, is not sure
whether the incident took place in 1962 or 1964 (see Washington Post,
July 29, 1986); he has given contradictory statements concerning
whether he "stood around" at the precinct (1971 affidavit) or immedia-
tely left the scene (1986 FBI); whether the police entered the pre-
cinct and brought out the challenger (1971 affidavit) or remained
outside (1986 FBI Report). In addition, McGriff stated in 1971 that
the challenger, when leaving the precinct, was not wearing his
glasses -- highly unlikely given the fact that Rehnquist always
wears glasses. Finally, Odessa Curry (Republican poll watcher
at Bethune in 1964), contemporaneous newspaper accounts, police
reports, George Randolph (present at Bethune in 1964 as part of the
GOP lawyers' committee) and Judge Thomas Murphy (1964 Democratic
Party Chairman) all reported no incident at Bethune in that year.

It seems likely, therefore, that Rev. McGriff's recollections are
those of the '62 Bethune incident involving Wayne Bentson.

2. OQuincy J. Hopper - The incident Mr. Hopper describes as
occurring in 1964 is remarkably similar to the incident that occurred
at Bethune in 1962, Mr., Hopper claims Carl Sims was involved in
trying to settle the dispute at Bethune in 1964, but Mr. Sims' own
statement in a 1962 affidavit, two years before Hopper says the
incident even occurred, describes the incident involving Bentson.,

At no time has Mr. Sims described an incident occurring at Bethune
in 1964, Hopper also claims that "he saw two policemen escorting
the challenger to his car." Mr. Sims describes the similar incident
as occurring in 1962, and furthermore, Mr. Sims makes no reference
to Mr. Rehnguist. Mr. Hopper admits his memory is fuzzy, and it
wasn't until 1971 that he made an affidavit. Carl Sims submitted
an affidavit in 1962 immediately after the incident. While there
is no police report or newspaper account of any incident at Bethune
in 1964, there is a police report and news account of the incident
in 1962, The election commissioners and poll watchers present at
Bethune in 1964 described no such incident.
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Finally, when contacted in 1986, Mr. Hopper now says he did
not see the police escort Mr, Rehnquist out but that he had only
heard that the incident had occurred. He also didn't know Rehngquist
at the time but was shown a photograph in 1971, which is how he
identified the challenger as Justice Rehnquist,

3. Jordan Harris and Robert Tate —- These two men described an
incident occurring at Bethune in 1964, According to their state-
ments, the challenger was involved in a scuffle with various voters.
The police had to escort the challenger out of the building. From
these facts, it is again apparent that they are describing the
incident that occurred in 1962, not 1964, 1In fact, both Tate and
Harris were interviewed by the FBI in 1962 regarding the Wayne
Bentson incident., Their statements of 1971 are remarkably similar
to the statements they gave the FBI in 1962. The only real difference
between the two statements is that in 1971 Tate claims the incident
occurred at Bethune in 1964, while in his earlier statement he
claimed the incident was for Bethune in 1962, It is apparent that
after 9 years, Mr., Tate had forgotten the year and the real identity
of the challenger.

There are a couple of other problems with the Harris and Tate
testimony. Neither of them knew Rehnguist at the time, but only
identified him from a photograph they were shown in 1971 in connec-
tion with the Rehnguist confirmation hearing. Tate states the chal-
lenger was not wearing glasses. This is consistent with McGriff,
but seems to be describing Bentson, because Justice Rehngquist wore
glasses at all times., Finally, there is no police record, newspaper
account, or FBI report describing an incident occurring at Bethune
in 1964,




