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THE JUSTICE CONUNDRUM

MARSHALL J. BREGERT

HERE can be little doubt that the American justice system is

failing to meet the needs of the ordinary citizen. Courts are
clogged and overloaded.! Delays in litigation are no longer the ex-
ception, but rather the norm. Not only for the poor, but even for
large corporations, the decision to litigate has become a function of
cost, not injury.?

These complaints are not new. Indeed, some suggest that the
problem is cyclical.3 Although few would argue that the grass is nec-

1 Associate Professor of Law, New York Law School; Visiting Fellow in Legal
Policy at the Heritage Foundation, Washington, D.C. B.A., M.A. University of
Pennsylvania 1967; B. Phil. (Oxen) Oxford University 1970; J.D. University of Penn-
sylvania, 1973. The author served as a member of the Board of Directors of the Legal
Services Corporation, Washington, D.C. between 1975-78.

This essay is an expanded version of a lecture on the Litigious Society given
before the Heritage Foundation in March, 1983. A version of this paper was also
delivered to a colloquium sponsored by the Administrative Assistant to Chief Justice
Burger, Mark Cannon, who provided significant encouragement to this essay.

1. For an example of Chief Justice Burger’s long-term criticism of judicial over-
load, see Burger, Annual Report on the State of the Judiciary, 69 A.B.A. J. 442 (1983). The
Chief Justice has asserted that crowded dockets are “perhaps the most important . . .
problem facing the judiciary.” /2. at 442-45. See also Brennan, Some Thoughts on the
Supreme Court’s Workload, 66 JUDICATURE 230 (1983) (the endurance of the Supreme
Court is being taxed to its limits by the number and complexity of cases currently
decided); Stevens, Some Thoughts on Judicial Restraint, 66 JUDICATURE 177, 178 (1983)
(“The Supreme Court is now processing more litigation than ever before.”). See gener-
ally H. Zeiser, H. KALVEN & B. BucHOLZ, DELAY IN COURT (2d ed. 1978); Cooke,
Highways and Byways of Dispute Resolution, 55 ST. JOHN’s L. REv. 611 (1981). For a
statistical analysis of judicial overload, see note 11 mfra.

2. For a discussion of the costs of litigation and corporate responses to these
costs, see note 35 mfra.

3. One commentator, for instance, has observed that “[n]either the discontent
with the relationship between types of dispute and adjudication style nor the concern
with reorganizing the judicial management of minor conflict is new. Indeed, the
contemporary movement displays parallels with reforms proposed and instituted be-
tween 1900 and 1930.” Harrington, Delegalization Reform Movements: An Historical
Analysis, in 1 THE POLITICS OF INFORMAL JUSTICE 35-36 (R. Abel ed. 1982) [herein-
after cited as 1 INFORMAL JUSTICE].

For commentary on American litigiousness during an earlier era, see H. ST. J.
DE CREVECOEUR, SKETCHES OF EIGHTEENTH CENTURY AMERICA 76-78 (Bourdin,
Gabriel & Williams eds. 1925) (since organized religion did not play a major role in
frontier life, Americans depended upon the law to regulate daily life). See also A. DE
TOCQUEVILLE, DEMOCRACY IN AMERICA 284 (H. Reeve trans. 1899) (““Scarcely any
question arises in the United States which does not become, sooner or later, a subject
of judicial debate. . . .”).

(923)
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essarily greener in other countries or cultures,* criticism of the United
State’s system of justice must be taken seriously and proposed solu-
tions investigated fully.

The most frequent and alarming of these complaints against the
civil justice system alleges the failure of its formal dispute resolution
mechanisms to deal adequately with the increasing incidence of liti-
gation. The litigation explosion® has been styled as a threat to capi-
talism,® a national disease,” and a pollutant of our traditional social
values.® A recent book on the subject by Jethro Lieberman suggests
that the American legal system has become awash in an orgy of litiga-
tion,? and, indeed, this is the conventional wisdom.!® All available

4. The problem of litigiousness is not limited to the United States. Complaints
have also been made regarding the incidence of litigation in, for example, Israel and
Canada. See Shetreet, The Overburdentng of the Supreme Court of Israel: The Problems, The
Effects and the Remedies, in ISRAELI REPORTS TO THE TENTH INTERNATIONAL CON-
GRESS OF COMPARATIVE Law 56, 79 (S. Goldstein ed. 1978) (“[T]he per capita rate
of civil cases filed in Israel in all courts is one of the highest in the world.”).

For selected comparative statistical figures showing the increasing caseloads of
the courts of Canada, England, the United States, and Israel, see Shetreet, 7%¢ Limits
of Expeditious Justice, in EXPEDITIOUS JUSTICE 1 (Papers of the Canadian Institute for
the Administration of Justice 1979).

5. See Barton, Behind the Legal Explosion, 21 Stan. L. REV. 567 (1975). This
commentator suggests that “as implausible as it may appear, exponential extrapola-
tion of increases over the last decade suggests that by the early 21st century the fed-
eral appellate courts alone will decide approximately 1 million cases each year. That
bench would include over 5,000 active judges, and the Federal Reporter would ex-
pand by more than 1,000 volumes each year.” /7. But see D. TRUBEK, J. GROSSMAN,
W. FELSTINER, H. KRITZER, & A. SARAT, C1viL. LITIGATION RESEARCH PROJECT:
FINAL REPORT S-17 (U. of Wisc. 1983) (referring to Marc Galanter’s view that
alarming reports on the rate of litigation in the U.S. are “based more on popular
myth than careful analysis of the data™).

6. See Silberman, Will Lawyering Strangle Democratic Capitalism?, REGULATION,
Mar.-Apr. 1978, at 15.

Capitalism and democracy, in common, stand for competition for the alle-

giance of the public as either consumers or voters. The legal process, on the

other hand, is fundamentally antithetical to bot4 because the competition is

for the ear of a government official who will determine the superior claim

among litigants . . . in terms of priority of rights.
1d. at 16.

7. See Manning, Hyperlexis: Our National Disease, 71 Nw. U.L. REv. 767 (1971).
Manning defines the legal explosion as “America’s national disease—the pathological
condition caused by an overactive law-making gland.” /2. at 767.

8. Ehrlich, Legal Pollution, N.Y. Times, Feb. 8, 1976 (Magazine), at 17 (increased
recourse to the courts is costly, and frequently fails to solve social problems).

9. J. LIEBERMAN, THE LITIGIOUS SOCIETY, 3-8 (1981).

10. The rate of litigation is popularly attributed to the litigious nature of Ameri-
cans. Indeed, the number of lawyers per capita in the United States suggests that
American society is structured to resolve disputes through litigation. See, g,
Schwartz, Reorganization of the Legal Profession, 58 TEx. L. REV. 1269, 1270 (1980)
(indicating there is one lawyer for every 440 persons in the U.S., and predicting there
will be one lawyer for every 270 persons in California by 1984). In contrast, there is
only one lawyer for every 10,989 persons in Japan. Abel, Toward a Political Economy of
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statistics point towards a real and serious increase in the litigation
incidence rate.!!

The litigation explosion threatens to overwhelm the capacity of
our judicial institutions to respond adequately to the needs of our
society. An understanding of this crisis can be achieved only through
the questioning of a number of principles central to our justice sys-
tem. This essay will explore the contours of these questions and eval-
uate various responses to the litigation crisis. By their nature, the
solutions suggested can be only tentative.

Lawyers, 1981 Wis. L. REv. 1117, 1123 n.24 (citing Galanter, Mega-Law and Mega-
Lawyering in the Contemporary United States, reprinted in SOCIOLOGY OF THE PROFES-
SIONS 176 n.20 (R. Dingwall & P. Lewis eds. 1983)).

11. See, ¢.g., ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS, FED-
ERAL JUDICIAL WORKLOAD STATISTICS (Sept. 30, 1982) [hereinafter cited as STATIS-
TICS, 1982]; DIRECTOR OF THE ADMINISTRATIVE QOFFICE OF THE UNITED STATES
COURTS, MANAGEMENT STATISTICS FOR U.S. (1974-1980) [hereinafter cited as
MANAGEMENT STATISTICS, 1974 etc.]

In 1982, 245,656 cases were filed in U.S. district courts, a 13% increase over cases
filed in 1981, a 53% increase over those filed in 1975 and an astonishing 93% increase
over those filed in 1970. Civil filings increased 14.5% in 1982 over 1981; criminal
filings in the same period-increased 5.8%. STATISTICS, 1982; MANAGEMENT STATIS-
Tics 1974. )

The increase in the number of filings in the circuit courts of appeals has recently
slowed, but a dramatic increase is evident over the past two decades. In 1982, 27,768
cases were filed, an increase of only 2.5% over the 27,101 cases filed in 1981. STATIS-
TIcs, 1982, However, the 1982 filings represent a 138% increase over the number of
1970 filings. MANAGEMENT STATISTICS, 1974.

In contrast, the workload data for New York State courts, indicates that the rise
in civil litigation has been very low. Compare SECOND ANN. REPORT OF CHIEF AD-
MINISTRATOR OF COURT (1980) w:#4 THIRD ANN. REPORT OF CHIEF ADMINISTRA-
TOR OF COURT (1981). Increased criminal caseloads account largely for New York
State court congestion. In the first forty weeks of 1981, filing of criminal indictments
was 20 percent over that of the corresponding period in 1980. In 1980, over two
million indictments, actions, and proceedings were filed in New York State trial
courts. Cooke, Community Dispute Resolution Centers Program Inaugurated, 5% N.Y. ST.
B.J. 150 (1982).

The crisis in the California courts is deepening as well. “[T]he system . . . may
be heading for collapse unless something is done to ease the staggering caseloads in
the civil courtrooms. . . . {Jjudges in {Los Angeles County] face a 72,000 case back-
log, which is growing at about 1,000 cases each month.” Pressman & Morrow, 7%e
72,000 Case Overload, L.A. Law., Sept. 1981, at 18.

The congestion in the courts is attributed not only to a rise in case filings but
also to the delay in case dispositions. During 1982, the overall pending caseload in
the U.S. courts of appeals dropped 1.8%, although five circuits did experience in-
creased caseloads. The Second Circuit sustained the most significant increase, with a
pending caseload in 1982 that was 15.8% over that of 1981. MANAGEMENT STATIS-
Tics, 1981, at 1. In the federal district courts, the number of civil cases pending
reached an all-time high figure of 211,964 on Sept. 30, 1982. This represents an
increase of 8.4% over the 195,525 cases pending as of Sept. 30, 1981. /4. at 6:

The number of civil cases pending in the long term (3 years or more) in the
circuit and district courts fell 3.4% between June 30 and September 30, 1982. /7. at
10. However, lengthy and complex litigation remains a phenomenon of deep con-
cern. See Riley, When the Case Has a Long Fuse, NAT’L L.J., Sept. 12, 1983, at 1, 10-11.
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1. SOURCES OF THE LITIGATION EXPLOSION

A. Do We As a Society Really Want People to Exercise Their Legal
Rights?

A cornerstone of liberal capitalism is a concept entitled “the rule
of law” through which the individual citizen is ensured equal applica-
tion of the laws, and protected from arbitrary state encroachment
into private affairs. Many have heralded the success of the rule of
law’s formalist procedural protections.!? Others, in particular critical
legal theorists, have rejected its validity.'3 These critical theorists as-
sert that liberal capitalism, through “the rule of law,” is incapable of
achieving the goal of protecting citizens from governmental encroach-

12. See, e.g., E. P. THOMPSON, WHIGS AND HUNTERS: THE ORIGIN OF THE
Brack Act (1975). This noted British historian observed as follows:
[Tlhere is a difference between arbitrary power and the rule of law. We
ought to expose the shams and inequities which may be concealed beneath
[the} law. But the rule of law itself, the imposing of effective inhibitions
upon power and the defense of the citizen from power’s all-intrusive claims,
seems to me to be an unqualified human good.
ld. at 267,
The centrality of the rule of law, of course, is a prime concern of conservative
political theorists. See, e.g.,, F. HAYEK, THE ROAD TO SERFDOM (1944).

Nothing distinguishes more clearly conditions in a free country from those

in a country under arbitrary government than the observance in the former

of the great principles known as the Rule of Law. Stripped of all technicali-

ties, this means that government in all its actions is bound by rules fixed

and announced beforehand-—rules which make it possible to foresee with

fair certainty how the authority will use its coercive powers in given circum-

stances and to plan one’s individual affairs on the basis of this knowledge.
Id. at 72 (footnote omitted). .

13. For discussion of the critical legal theorists’ views, see Teachout, Light iz
Ashes: The Problem of “Respect for the Rule of Law” in Amertcan Legal History, 53 N.Y.U.
L. Rev. 241 (1978); Unger, 7%e Critical Legal Studies Movement, 96 HARV. L. REv, 561
(1983). See also Gordon, New Developments in Legal Theory, in D. KaIrys, THE PoLI-
TICS OF LAw: A PROGRESSIVE CRITIQUE 281-93 (1982). Critical legal theory is char-
acterized by a “preoccupation with law as a force for the destruction of those human
values we hold most sacred in a civilization—of individual dignity, equality, and
community. . . . [L]aw is seen primarily as a vehicle for the manipulation by the
powerful in society of the power of the powerless. . . .” Teachout, supra at 244-45.
A self-confessed intellectual “trashing™ of the rule of law has been seen as a good in
itself. Freeman, Truth and Mystification in Legal Scholarship, 90 YALe L.J. 1229, 1230-31
(1981) (“The goal of trashing . . . is to expose possibilities more truly expressing
reality, possibilities of fashioning a future that might at least partially realize a sub-
stantive notion of justice instead of the abstract, rightsy, traditional, bourgeois no-
tions of justice that generate so much of the contradictory scholarship”). A
fundamental consequence of such demystification, however, is a rejection of that

“simple empirical truth that where there is genuine respect for the rule of law and the
principles that underlie it, brutality and oppression cannot survive.” Teachout,
supra, at 280. One sometimes wonders if this obsessive delight in demystification is
anything more than “doing bad things to daddy” as Duncan Kennedy admits in an
analogous context. Kennedy, Thoughts About Corporate Law Practice 30 (Root

Room Talk, Feb. 1980).
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ment, and that the concept of neutral principles is used to manipulate
legal relations so as to favor one social group over another rather than
to ensure full exercise of legal rights.!4

Litigation to enforce or vindicate public rights and entitlements
is particularly relevent to this dispute. Although equal access to jus-
tice is an essential part of “the rule of law’s” promise of neutral appli-
cation of legal standards, our government has been unable to provide
effective access to the justice system for all citizens. This fact remains
true despite government subsidy of legal services.!> Similarly, while
our governmental structure provides all citizens with a variety of con-
stitutional and statutory rights, the state might not be able to provide
these rights if, in fact, all citizens with access to the system demand
them. This condition is manifested by, and accomodated through,
“innovations” such as plea bargaining. All persons have a right to
put the state to its proof in a criminal proceeding.'® Yet, if all defend-
ants chose to do so rather than to plea bargain, the criminal justice
system would collapse. Thus, in a functional sense, the right to a jury
trial is predicated on the expectation that few will utilize it.!? A simi-
lar situation exists regarding the right to a fair hearing in social wel-

14. See, e.g. , Spitzer, Dialectics of Formal and Informal Control, in 1 THE POLITICS
OF INFORMAL JUSTICE, sugra note 3, at 167, 174-78.

15. Dooley and Houseman, Refine, Don’t Destroy Legal Services, 69 A.B.A. J. 607
(1983) (The author urges that the Reagan administration’s proposed elimination of
funding for legal services will leave the poor without the ability to enforce their
rights). See also M. FRANKEL, PARTISAN JUSTICE 124-25 (1980) (the national legal
services programs should be expanded to include the middle class).

16. See U.S. ConsT. amend. VI. “In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial. . . . JZ. Ses also Duncan v. Louisiana,
391 U.S. 145, 149 (1968) (“trial by jury in criminal cases is fundamental to the Amer-
ican scheme of justice”).

17. The United States Supreme Court has recognized that plea bargaining
plays a crucial role in the management of the criminal justice system, noting that
“[d]isposition of charges after plea discussions is not only an essential part of the
process but a highly desirable part. . . .”” Santobello v. United States, 404 U.S. 257,
261 (1971). The Court declared that plea bargaining should be encouraged because
“[i}f every criminal charge were subjected to a full-scale trial, the States and the
Federal Government would need to multiply by many times the number of judges
and court facilities.” /7. at 260.

It has been argued that the government utilizes plea bargaining to coerce de-
fendants into not demanding a trial and to permit faster disposition of cases. See
Langbein, Zorture and Plea Bargainming, 46 U. CHI. L. REv. 3, 13-21 (1978). Similarly,
it has been suggested that “jury trial[s] . . . have become so cumbersqme and expen-
sive that our society refuses to provide [them]. Rather than reconsider our overly
elaborate trial procedure, we press most criminal defendants to forego even the more
expeditious form of trial that defendants once were freely afforded as a matter of
right.” Alschuler, Plea Bargaining and lis History, 79 COLUM. L. REV. 1, 41 (1979).
Some theorists are even more critical: “[IJnducement of a guilty plea is not merely a
way of shortening the criminal process. Instead, pressures to plead guilty have been
used to secure convictions that could not otherwise be obtained. . . . Clearly, plea
bargaining . . . raises difficult ethical and constitutional issues.” Finkelstein, 4 Stasis-
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fare entitlement disputes.’® Efforts by welfare activists during the
“war on poverty” to demand the full panoply of procedural rights'®
resulted in such pressure on the welfare system that certain entitle-
ments were eventually retrenched.?° '

The fact that all citizens with a grievance do not pursue their
disputes through the formal system of justice, and many others choose
not to exercise every right available, is not as patently offensive as
some would have us believe. We tend to forget that procedural rights
not only inhibit bureaucrats from taking advantage of citizens, but
also inhibit governmental exercise of discretionary compassion.
Many European welfare theorists are skeptical about the American
procedural rights approach for this very reason.2! More pointedly,
Alexander Solzhenitsyn, in his wholesale critique of the litigious and

tical Analysis of Gutlty Plea Practices in the Federal Courts, 89 Harv. L. REv. 293, 309
(1975).

18. Sez Goldberg v. Kelly, 397 U.8. 254 (1970) (procedural due process requires
notice and evidentiary hearing prior to termination of government benefits).

19. Se¢ L. Jackson & W. JOHNSON, PROTEST By THE POOR 114 (1974);
RABAGLIAL & BIRNBAUM, ORGANIZATIONS OF WELFARE CLIENTS, COMMUNITY DE-
VELOPMENT IN THE MOBILIZATION FOR YOUTH EXPERIENCE 102-36 (Weissman ed.
1969).

20. In response to the overwhelming increase in requests during the 1960’s by
militant welfare recipients for fair hearings on special grant entitlements, local and
state governments eliminated the discretionary special grant system, replacing it with
a universal flat grant system with lower allotments than those possible under an indi-
vidualized need-based allocation. Se¢ F. PivEN & R. CLOWARD, POOR PEOPLE’S
MoOVEMENTS: WHY THEY SUCCEED, How THEY FaIL 303-07 (1977). In addition,
the right to a fair hearing established by Goldberg v. Kelly, may have induced more
rigorous initial eligibility determinations. Sz J. HANDLER, PROTECTING THE SOCIAL
SERVICE CLIENT 69-70 (1979). Sec also Brill, The Uses and Abuses of Legal Assistance, 31
Pusp. INTEREST 38, 43-44 (1973) (even a decision which was intended to favor welfare
recipients may backfire; defeat of the l-year residency requirement for California
welfare benefits triggered cut-backs which actually decreased the number of welfare
recipients). But see Denvir, Towards a Political Theory of Public Interest Litigation, 54
N.C.L. REv. 1133, 1139 (1976) (“Probably the very presence of the mechanism for
review [mandated by Goldberg v. Kelly] makes administrators making eligibility deter-
minations more careful during their original review of the facts and somewhat less
likely to construe close cases against the recipient™).

In landlord-tenant relations, although lawyers were successful in using hitherto
untapped formal procedures to the advantage of their tenant-clients, these substan-
tive gains were limited by the hostility of the Housing Court judiciary. Lazerson, /n
the Halls of Justice, the Only Justice is in the Halls, in 1| THE POLITICS OF INFORMAL
JUSTICE, supra note 3, at 119, 145-48. Enforcement of housing codes has not grown in
effectiveness; limited funds have nullified the ability of the courts to order effective
remedies to enforce housing standards; procedural rules have limited the capacity of
the Housing and Development Administration to use the Housing Court against
landlords; and the rules for serving landlords in enforcement actions are more rigid

than those for serving tenants, therefore benefiting landlords. /7. at 157.

21. Various British welfare theorists take the view that a focus on rights can
prevent “a flexibility of response to varying situations of human need.” SUPPLEMEN-
TARY BENEFITS COMMISSION, HANDBOOK 1 (1971), cited tn 'T. H. MARSHALL, After-
thought in the Right to Welfare, in THE RIGHT TO WELFARE 95 (1981).
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formalist character of Western society, points out that “{E]very con-
flict is solved according to the letter of the law and this is considered
to be the ultimate solution. If one is right from a legal point of view,
nothing more is required. . . .”22

Interactions between individuals may also fall prey to
overformalization. If each “squeaky wheel” must be lubricated by
way of a lawsuit, human intercourse will be turned into legal inter-
course. Such formalization of social interaction, while providing due
process protections for the few, can only destroy the rich fabric of
human relationships for the many. There is clearly much truth in
Philip Lewis’ suggestion that parties may, on occasion, be better off
fixing a leaky roof themselves than suing their landlord to effectuate
the repair.?®> In economic parlance, “externalities” of seeking redress
may counsel against a punctilious vindication of every jot and tittle
due. The prudent course of action is, at times, inaction. As Judge
Learned Hand astutely observed, one should “dread a lawsuit beyond

22. A. Solzhenitsyn, 4 World Split Apart, in SOLZHENITSYN AT HARVARD 3 (R.
Berman ed. 1980). Solzhenitsyn continues,
[A] society with no other scale but the legal one is . . . less than worthy of
man. A society based on the letter of the law and never reaching any
higher fails to take advantage of the full range of human possibilities. The
letter of the law is too cold and formal to have a beneficial influence on
society. Whenever the tissue of life is woven of legalistic relationships, this
creates an atmosphere of spiritual mediocrity that paralyzes man’s noblest
impulses.”
/4, at 7-8. See also Shenker, Solzhentsyn, in Harvard Speech, Terms West Weak & Cow-
ardly, N.Y. Times, June 9, 1978, at A8, col. 1.

23. See Lewis, Unmet Legal Needs, in P. MORRIS, R. WHITE & P. LEwis, SOCIAL
NEEDs AND LEGAL AcCTION 73, 79 (1973). Lewis suggests that the definition of a
situation as a legal problem directs the disputants to a judicial solution, even where it
might be more sensible to “take practical steps to avoid material damage regardless
of . . . legal responsibilities.” 74.

See also Felstiner, Influences of Soctal Organization on Dispute Processing, 9 Law &
Soc’y REv. 63, 81 (1974) (“lumping it” means to withdraw from a dispute rather
than attempting to resolve it. Typically, individuals involved in a dispute with a
large organization tend to “lump it” due to the discrepency in size and power). See
also Felstiner, Avotdance as Dispute Processing: An Elaboration, 9 Law & SOC’Y REV. 695
(1975).

Exit is another form of “lumping it.” Sz A. HiRsCHMAN, EXIT, VOICE AND
LoyaLTy 15-16 (1970) (exit is the economic response of a dissatisfied customer in
shifting from the unsatisfactory product to another).

The problem, of course, is that there is some empirical evidence that low-income
persons have a higher proclivity to “lump it.” See D. CAPLOVITZ, THE Poor Pay
MORE (1963). Caplovitz reported that, in his survey of consumer activity in low-
income New York neighborhoods, half of the families who stated that they had been
cheated had done nothing about it; 40% tried to deal with the merchant themselves;
and only 9% sought professional help. /2. at 171-74. Se¢ also Miller & Sarat, Grievances
Claims and Disputes: Assessing the Adversary Culture 15 L. & SoC’y REV. 525 (1980-81).
Miller and Sarat have found that one-fourth of those with consumer complaints of
$1000 or more do not make claims. /. at 561.



930 VILLANOVA LAw REVIEW [Vol. 28: p. 923

almost anything else short of sickness and death.”

The logic of the judicialization of our culture is a social condition
of “total redress”?> in which no injury is permitted to stand unad-
dressed by the government or the courts. While this condition may
be beneficial to individual desires, it may create intolerable strains on
the gossamer threads of communal solidarity. Courts cannot “fill the
void created by the decline of church, family and neighborhood
unit.”26 For a social order to survive, citizens must possess some
“other-regarding” concerns. They must focus on their societal duties
as well as their societal rights. More specifically, they must be sensi-
tive to the effect of their claims of right on the social fabric. This
communally oriented internal brake on litigation has seemingly been
lost. Presently, the only brake on the public’s craving to take every
disagreement to court is cost.?’

B. Has the Rising Number of Attorneys Spurred the Litigation Explosion?

There is a story about a small-town lawyer who was struggling to
make ends meet. One day a new lawyer hung out his shingle. A
friend remonstrated to him that there was not sufficient business for
one, let alone two attorneys. Some time later this friend returned to
town and found that both attorneys were thriving.?® The moral of
the story is that litigation begets litigation and that the number of
attorneys in a nation may have considerable effect on the amount of
litigation.

Although demand is not a direct correlative of supply, it is fair to
suggest that the growth of the profession contributes significantly to
the growth in the demand for attorneys. Specifically, increased sup-

24. L. Hand, Thke Deficiencies of Trials to Reach the Heart of the Matter, in 3 LEC-
TURES ON LEGAL Topics 89, 105 (Association of the Bar of the City of New York,
1926).

25. J. LIEBERMAN, supra note 9, at 31 (“total redress stands for the proposition
that no moral society can permit any injury to stand unredressed’).

26. Burger, [sn’t There a Beiter Way?, 68 A.B.A. J. 274, 275 (1982). See also Kline,
Law Reform and the Courts: More Power lo the Feople, or to the Professton?, 53 CaL. ST. B.J.,
14, 18 (1978) (as traditional institutions such as family, church and school lose au-
thority, courts become centers of dispute resolution even though courts are ill-suited
to addressing many human problems); Tribe, 700 Much Law, Too Little Justice: An
Argument for Delegalizing America, 244 ATL. 25, 26 (1979) (“the atomization of society
has triggered” the legal explosion).

27. Kurland, Government by Judwrary, 2 U. ARK. LiTTLE Rock L.J. 307, 319
(1979) ({w)here the costs [of litigation] are nominal or nonexistent, you may well
expect that very large numbers of persons are willing to make the investment. The
increased authority of the judiciary is a direct response to the requests of a new line of
consumers for the judicial product. . .”).

28. I am indebted to Roger Cramton for first bringing this anecdote to my
attention.
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ply affects lawyer use in at least two ways. First, it is affected by the
ease with which potential clients can find lawyers.?® Where a large
number of lawyers exist in a community, it is more likely that layper-
sons will know attorneys personally and, thus, will have easier access
to legal counsel and resources should legal problems arise.

Second, the impact of an increase in the number of attorneys in a
given community will likely be visible in the general social culture.
In a city like Washington, D.C., where one out of every eighteen per-
sons is a lawyer,? the extent to which law has permeated the cultural
atmosphere is painfully clear. One thinks of the by now famous New
Yorker cartoon depicting a Washington cocktail party where the so-
cial-climbing guest quizzically asks, “You mean you’re not a lawyer?”

The profession has attempted to use its control of admission to
the bar, residency requirements, and perhaps disciplinary procedures
to control supply. Through the state legislatures, some state bar as-
sociations have sought control over the number and size of law
schools.3! In addition, these associations have used unauthorized-
practice laws to control demand by preventing leakage to collateral
occupations, “cooling-out” real estate brokers, title insurers and ac-
countants®? from work which the profession dominates as exclusively
“law-jobs.” These efforts, once classic examples of monopoly power,
have proven less successful in recent years as courts have accommo-
dated the critique of professionalism embodied in the consumer
movement. Still, the ferocity of the profession’s concern for supply
and demand considerations suggests the importance attached to con-
trol of the market for legal services.33

29. See generally Mayhew, Institutions of Representation: Crvil fustice and the Public, 9
L. & Soc’y REv. 401, 404 (1975) (“[w]hether any given situation becomes defined as
a “legal” problem, or . . . makes its way to an attorney, is a consequence of the social
organization of the legal system and the organization of the larger society—including

. . the available legal machinery and the channels for bringing perceived injustices
to legal agencies”). See also Mayhew & Reiss, T%e Socral Organization of Legal Contacts
34 AM. Soc. REv. 309 (1969).

30. See Winter, Legal Surplus Spurs Move to Shut a School, 68 A.B.A. J. 898 (1982)
(citing U.S. census and ABA membership statistics).

31. Some California legislators have urged that one of the state’s law schools be
closed due to the lawyer glut. Se¢,e.g., Winter, supra note 30. Similar positions have
been taken in Kentucky. /7. See also PRicHARD COMMITTEE ON HIGHER EDUC. IN
KENTUCKY’S FUTURE, IN PURSUIT OF EXCELLENCE (1981).

32. Sez NATIONAL CONFERENCE OF LAwWYERsS AND CERTIFIED PUBLIC Ac-
COUNTS, LAWYERS AND CERTIFIED PUBLIC ACCOUNTANTS: A STUDY OF INTER-
PROFESSIONAL RELATIONS 69 (1981).

33. One example of the ABA’s concern for demand creation can be seen at t.hc
1982 ABA Convention where the House of Delegates voted to support two legislative
proposals which would subsidize lawyers’ fees and encourage the bringing of lawsuits.
The proposals included making personal legal fees deductible and the broadening of
the Equal Access to Justice Act which requires court-awarded attorney fees for indi-
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While restricting supply conventionally serves to increase de-
mand for existing attorneys, supply control does not increase macro-
demand, i.e., the demand for new attorneys. As suggested, however,
an increase in supply may have this effect. In recent years there has
been a veritable explosion in supply. In 1977, there were more than
460,000 lawyers in the United States,?* and over 121,000 individuals
enrolled in ABA approved law schools.?> Indeed, between 1969 and
1979, the number of lawyers admitted to practice equalled the
number of attorneys practicing in 1969.36

Observers such as Derek Bok have linked the increase in the size
of the profession with the increased cost and complexity of litiga-
tion.37 President Bok suggests that this complexity leads to a variety
of inefficiencies by virtue of which lawyers have become stumbling
blocks to the increase of the nation’s productive capacity rather than
facilitators in the resolution of economic and social problems. It is
from this claim that President Bok derives perhaps his most contro-
versial thesis—that the increase in lawyers since World War II has
caused “a massive diversion of exceptional talent into pursuits that
often add little to the growth of the economy, the pursuit of culture,
or the enhancement of the human spirit.”38 In short, lawyers, like the

viduals and small businesses that successfully sue federal government agencies. See
Taylor, ABA Issue: Public Good vs. Its Own, N.Y. Times, Aug. 13, 1982, at 26, col. 4.

34. Bureau oF THE CENsus, U.S. DeEPT. OF COMMERCE STATISTICAL AB-
STRACT OF THE UNITED STATES 419 (1978). Se¢e generally Pashigian, The Number and
Earnings of Lawyers: Some Recent Findings, 1978 AM. B. FOUND. RESEARCH J. 51, 54.
There are presently more than 500,000 lawyers in the United States. The Bureau of
Census put the figure at 547,000 for 1980. S¢¢ BUREAU OF THE CENsuUs, U.S. DepT.
OF COMMERCE; STATISTICAL ABSTRACT OF THE UNITED STATES 402 (1981).

35. White, Law Schoo! Enroliment Up Slightly but Leveling, 65 A.B.A. J. 577 (1979).

36. See Schwartz, Reorganization of the Legal Profession, 58 TeX. L. REv. 1269,
1270 (1980).

37. See Harvard University, The President’s Report 6-17 (1981-82) reprinted in Bok, A
Flawed System , HARV. MAG. May-June, 1983, at 38, 41 [hereinafter cited as President’s
Report].

38. /4. at 6. President Bok treats many of the issues considered in this essay,
albeit from a somewhat different perspective. Although the broad sweep of President
Bok’s analysis clearly points in the right direction, a problem arises in his attempt to
pinpoint the cause of the current crisis. He suggests a variety of factors which really
collapse into three explanatory causes. First, he blames capitalism, writing,

At bottom, ours is a society built on individualism, competition, and suc-

cess. These values bring great personal freedom and mobilize powerful en-

ergies. At the same time, they arouse great temptations to shoulder aside
one’s competitors, to cut corners, to ignore the interests of others in the
struggle to succeed. . . . As society demands higher standards of fairness

and decency, the rules of the game tend to multiply and the umpire’s bur-

den grows constantly heavier.

President’s Report, supra note 37, at 8-9.

This attitude betrays Holmes’ view of the law as designed to curb excesses of the

“bad man” who without fear of legal sanctions will no doubt engage in greater and
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bourgeoisie in Marxist analysis, are seen as an encumberance on the
productive sector, if not a parasitic element whose middleman func-
tion in no way contributes to the economy.

This notion of the attorney as a problem-creator differs radically
from the historical view of the lawyer as a problem-solver who pro-
motes the productive function by navigating clients through legal and
political difficulties. Indeed, legal realists such as Roscoe Pound
viewed the attorney’s ability to provide mechanisms for resolving so-
cial conflict as a socially valuable role to be encouraged.3®

Our concern, of course, is not Shakespeare’s. We need not, like
him, urge “the first thing let’s do we’ll kill all the lawyers.”4? Indeed,
attemnpts to abolish the professional lawyer class after the American,
Soviet, and Chinese revolutions consistently failed as an attorney class
over time reclaimed its predominant role in the dispute resolution
process.*! In order to restore lawyers to their traditional function as

greater prevarications. Se¢ Holmes, The Path of the Law, 10 Harv. L. REv. 457, 459
(1897). Even more disturbing, President Bok’s view conflates individualism with a
propensity to illegality—an astonishing proposition.

Coupled with this penchant for collectivity is the view that collective solutions to
legal problems are far superior to individual solutions, if only because of efficiency
considerations. Thus, President Bok argues implacably for a redirection of our legal
system away from the resolution of individual disputes and towards the disposition of
social concerns and controversies. President’s Report, supra note 37, at 11-12. While
less strident in this claim than many, he criticizes the tendency of adjudicatory mech-
anisms “to concentrate on the immediate case at hand while paying less heed to the
effects on a wider public.” /7. at 9. He suggests efforts to reduce the complexity of
the law by simplifying procedures and creating, where possible, “bright line” sub-
stantive rules. /7. at 14-15. While such efforts are worthy, they are the job of legisla-
tures, not of the courts. Lawyers ought to be involved in these enterprises, but not in
the context of client representation. President Bok’s failure to distinguish between
the attorney’s function as agent of his client and the attorney’s social function as
commentator on the legal system is a key error. One cannot easily fulfill both func-
tions at the same time.

39. See R. POUND, THE LAWYER FROM ANTIQUITY TO MODERN TIMES 23-28
(1953). Dean Pound, in expounding on the various roles of the lawyer, wrote that the
lawyer as advisor “has a function of prevention of or forstalling controversy, prevent-
ing needless resort to the courts, and keeping enterprises and undertakings to the
straight paths prescribed by law.” /7. at 27-28. As to litigation, he wrote, “[A] skilled
advocate saves the time of the courts and so public time and expense.” /7. at 26.

40. W. SHAKESPEARE, The Second Part of King Henry the Sixtk, Act IV, Scene 1L

41. For a historical review of the role of lawyers in the U.S.S.R., see Hazard, 7%e¢
Lawyer Under Socialism, 1946 W1s. L. REV. 90. Immediately after the Russian Revolu-
tion, the organized bar was abolished. /7. at 92. By 1917, laymen were permitted to
serve as counsel for their peers, and by 1918, the bar was reestablished as a state
organization. Under this scheme, lawyers were salaried civil servants. /. at 92-93.
The experiment failed, and from 1920 until 1922, only laypeople were permitted to
perform the function of attorneys. The position of the lawyer as a .profess-lonal was
reestablished by legislation in 1922-23. This reestablishment coincided with enact-
ment of the New Economic Policy which was based on organization and control of
state owned enterprises, functions which required the talent of lawyers. /. at 94-96.
Hazard observed that, although many individual lawyers were purged in the years
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wards a fiduciary society in which contract and tort rules are infused
with a concern for the results of a defendant’s actions and, perhaps
sotlo voce, a concern for whether anything could have been done to
prevent injurious results to others.4?2 An ironic consequence of our
cultural shift is the replacement of moral responsibility with legal lia-
bility for any damages suffered.

Legal historians point out that no-fault principles are rooted in
medieval legal systems.*3> If a farmer’s ox gored a neighbor’s cattle,
the courts did not inquire into the extent to which the ox’s owner
maintained strong fences. If the ox caused damage, its owner paid
restitution. This early articulation of strict liability faded in the 17th
and [8th centuries as concepts of fault and the requirement of negli-
gence entered tort principles. By the 19th century, tort recovery de-
pended, in large part, not on the fact of injury, but on the fault of the
defendant.** Tort became as much a moral as a legal theory.

This century, however, has seen a continuous and, in large part,
successful assault on the citadel of fault.#> The theory of product lia-
bility has developed strict liability principles, jettisoning fault for the-
ories which assess where the risk of loss can best fall.#6 The growth in
medical malpractice cases based on principles like res ipsa loguiter and
failure to provide informed consent undercut fault principles. In-
deed, some countries have discarded fault principles completely for a
wide variety of injuries in favor of no-fault compensation schemes.*’

42, See ]J. LIEBERMAN, sugra note 9. “The course the law has taken may be
denoted as a movement from contract to fiduciary. . . . In moving away from a ‘pure’
contract regime, society constrains freedom of action by imposing a fiduciary duty on
those whose actions affect others”. /7. at 20. In other words, while in the past society
favored binding persons to contracts they freely negotiated, now society requires one
to assume a fiduciary status when his actions affect others. /7. at 20-21.

Evidence of this societal shift may be found in the unconscionability provision of
the Uniform Commercial Code. U.C.C. § 2-302(1) provides as follows:

If the court as a matter of law finds the contract or any clause of the con-

tract to have been unconscionable at the time it was made, the court may

refuse to enforce the contract, or it may enforce the remainder of the con-
tract without the unconscionable clause, or it may so limit the application

of any unconscionable clause as to avoid any unconscionable result.

U.C.C. § 2-302(1) (1979). In a “pure” contract-based society, even unconscionable
contracts would be enforced, so long as they were freely negotiated. A fiduciary
society, on the other hand, affords more protection and provides some escape hatches
from poor contracts.

43, F. HARPER & F. James, THE Law oF TORTs § 12.3 at 749 (1956).

44. W. PROSSER, Law oF TorTs § 4 at 17-18 (4th ed. 1971).

45. See generally, Prosser, Fall of the Citade!, 32 AM. TRIAL Law. J. 1 (1968); Pros-
ser, The Assault Upon the Citadel, 69 YALE L.J. 1099 (1960).

46. Se¢e RESTATEMENT (SECOND) OF TORTS § 402A comment ¢ (1965).

47, See Accident Compensation Act 1972, 1973 N.Z, REPR. STAT. §§ 4(b), 4(9),
5(1). The Act provides for compensation for work-related injuries such as hernias
and industrial deafness as well as for diseases arising out of employment. /7. In


































































