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NATIONAL JEWISH 

;t/T c_ e,, ~<- -- fJ ') 

COMMUNITY RELATIONS ADVISORY COUNCIL 

Memo 

TO: 

4 43 PARK AVE N UE SOUTH, N EW YORK, NEW YORK 10016 • 6 84-6950 

12 June 1985 

Members of the Commission on Church-State and Interreligious 
Relationships 

FROM: Barry Ungar, Chairman, and Helen Hoffman, Vice Chair 

RE: Background Materials for June 23 Commission Meeting 

As you are aware from our previous mailing, the Commission on 
Church-State and Interreligious Relationships will meet on Sunday, 
June 23, 1:30 - 4:30 pm, at the Conference Center of the UJA-Federa­
tion of New York, 130 East 59th Street (corner East 59th Street and 
Lexington Avenue)~ New York City. 

Enclosed for your review are the following background materials: 

I. Public Support of Religious Symbols 

1. Summary of March 15 NJCRAC community survey of 
menorahs on public property. 

2. Excerpt from April 12 NJCRAC memo on Supreme Court 
Mc.Creary decision. 

3. NJCRAC letter to JCRC of the Jewish Federation of • 
Southern New Jersey on the menorah situation in Cherry Hill. 

II. Recent and Upcoming Developments on Church-State Issues 

1. June 5 NJCRAC memo on Wallace v. Jaffree silent­
prayer case. 

2. Text of S. J. Res. 2, proposed Constitutional 
amendment on "individual or ·group silent prayer," introduced 
by Sen. Orin Hatch (R-Ut). 

3. An article, reproduced from the New York Times, . 
J~ne 9, 1985, on the Jaffree decision. 

III. Strategic Approaches to "Equal Access." 

A guide, Equal Access: What it Means to Your Schools, 
prepared by Marilyn Bravemen, Education Director, American 
Jewish Committee. (Guides on "equal access" prE:pared by the 

(over) 
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Anti-Defamation League of .B'nai Brith and the American 
Jewish Congress have previously been circulated.) 

IV. Question on Religious .Affiliation · in." the 1990 • Federal Census 

l. An article, "Is it the Government's Business?" by 
Leo Pfeffer, formerly Special Counsel to the American Jewish 
Congress, reprinted from The Christian Century, 30 October 1957. 

2. A 1966 memor_andum on the Constitutional questions 
related to the religion question, prepared by Abraham H. Foxman, 
of the Anti-Defamation League of B'nai B'rith. 

3. A background paper on the issu_e, prepared by Alvin 
Chenkin of the Council of Jewish Federations. 

V. Women's American ORT Proposal on Major NJCRAC Initiative 
on Church-State 

Presentation by Bea Forrest, National Vice President, 
Women's American ORT, to the NJCRAC Task Force on Domestic 
Concerns. 

enclosures 

cs 



MENORAHS CN FUBLIC PROPERTY': NJCRAC CCM-1I.JNITY RE3RJNSE 

In resp:,nse to a rrerro sent on March 15, 24 out of 41 camunities that 
responded advised us that they have had problems related to menorahs on public 
property. 

Dallas 

A multi-agency-sponsored menorah was not placed at City Hall, a result of 
camunicating our position aoo concerns to Events Olairman. 

New York 

Menorahs on a public street median in .Lincoln Center area arrl in Central 
Park, both lll'Xler Chabad/I,.ibavitch auspices; meoorah placed at public rronl.lII'ent in 
Riverdale, uooer auspices of local rabbi. 

Pittsburgh 

Lubavitch menorahs at City Hall arrl public library; negotiations 
continuing. 

Southern ~ Jersey 

Plan to donate a menorah, courtesy of local terrple, to llllilicipality; con­
sultation is taking place at present time. 

Madison, WI 

Chabad/Lubavitch irenorah, at State Capitol rotunda; negotiations with 
~ernor continuing. 

Washington, OC 

Lafayette Park, by Lubavitch; representation fruitless to date. 

Boston 

Lubavi tch irenor·ah on Boston Camon; no CRC response to date. 

Bergen ·County, N.J 

Public thorougbfare in Fort Lee; local rabbi who is involved in placement 
"enjoys the publicity"; CRC will take action this year. 

Chicago 

Civic Center Plaza, Lubavitch-sponsored. Chicago P.ric issued press 
release and resolution. Lubavitch response: ""We uooerstand the PPC does not 
apprOl/e of our menorah but we really don't care what the PPC thinks." 

Philadelphia 

Lubavitch menorah on Independence Mall since 1976; CRC request to rerrove 
menorah to private prc:,perty declined. 

( over) 



2 

Norfolk 

Lubavitch menorah in public park in Virginia Beach; discussions held with 
Lubavitch to no avail. 

Utica. 

State Office Building, placed by B'nai B'rith. 

Orlarrlo 

City Hall of Winter Park. Placed by Mayor in resrx:>nse to a letter by a 
Jewish constituent. · 

Rochester 

Public Library, Lubavitch; request that menorah be rem::,ved to private 
prcperty denied. 

Syracuse 

Public· area dcwntown, placed by Lubavitch. 

Springfield 

After creche was rem::,ved fran City Hall at urging of coalition including 
Christian leadership, a menorah, under Lubavitch sponsorship, was placed at City 
Hall. 

Seattle 

Lubavitch-sponsored menorah in public square. Private discussions held 
with Lubavitch with no pro:;;ress to date . L:cal ACJ.JJ may file carplaint. 

Worcester 

Annual menorah placed by Chabad/Lubavitch. 
. gies are .being developed. 

'I\Jcson 

Camunity education strate-

Lubavitch-sponsored menorah last ~ years. No CRC response. 

St. Louis 

Lubavitch-sponsored menorah in the ca.mty government-center plaza pa.st 
three years. Efforts to persuade ca.mty executive to refuse to permit menorah 
were fruitless. 

New Brunswick, NJ 

Lubavitch menorah at City Hall. No CRC response to date. 

... 
"\. 
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Los An:;eles 

Lubavitch ~001:ah lit on City Hall steps first night of Olanukah. Calls 
fran Jewish agencies on "infernal basis" eliminated lighting on subsequent 
nights. 

Portland, OR 

Lubavitch ~noirah at city~ed courthouse square. CRC letter to 
courthouse square coaxd of directors. No response to date. 

Teaneck, NJ 

Lubavitch ~:rah in front of tcwn hall, supported 'r!f "many non-Lubavitch 
groups in the area." 



Excerpt from April 2 NJCRAC 
Memorandum on Supreme Court 
Decision in McCreary v. Stone 

Thus it appears that, for the time being, we cannot rely solely on 
legal sanctions to make our case in regard to challenging religious 
symbols on public property. What is required, as Theodore Mann asserted 
at the recent · NJCRAC Plenary Session, is that we make our case based on 
the wisdom of sound public policy and its consequences on critical factors 
that go to the rationale of the separation of church and state. Thus, 
questions thcLt might be raised are whether religious symbols signal state 
endorsement of religion; whether they foster ·community divisiveness; 
whether they signal to the community that there are those who are "insiders'' 
and "outsiders;" whether they have a negative effect on religion itself; 
whether they project government into the area of belief. -These and other 
key questions ought to be· addressed in advocating our position to public 
officials and. other appropriate parties. 

We will be sending to you shortly a publication comprised of three 
presentations that present the issue in the terms we have outlined. Com­
munities may find it useful to draw upon the arguments developed in these 
addresses, which were delivered by ~e.odore R. Mann, President of the 
American .Jewish Congress; Albert D. Chernin, Executive Vice Chairman of 
the NJCRAC; and Michael Pelavin, Chairman of the NJCRAC Task Force on 
Domestic Concerns. -. 

The question of cotmnunity strategy in regard to placement of menorahs 
on public property was discussed at a meeting on March 25 of a subcommittee 
of the NJCRAC Connnission on Church-State and Interreligious Relationships, 
under the chairmanship of H. William Shure of New Haven. Triggered by 
concerns raise:d at the Plenum, this .discussion was preliminary to a fuller 
discussion by the Task Force on Domestic Concerns when it meets on April 30. 
The subcommittee did not address the question of litigation with regard to 
this issue which Ted Mann raised at the Plenum, since we were still awaiting 
at the time of the meeting, the Supreme Court decision in McCreary·. 

The subco:mmittee agreed that the ideal would be to dissuade those in 
the Jewish co'm111Unity from seeking to place menorahs on publ"ic property. 
If this goal is not attainable, it was felt that it is legitimate for the 
Jewish community involved to go to the public officials responsible for 
making decisions to urge them not to erect a menorah as a_ matter of sound 
public policy. To be effective in such a presentation means being a~le 
to convey overwhelming Jewish community opposition to such symbols on 
public property. The subcommittee recognized that this may not be true 
in many communities. Clearly some in the Jewish community, among the 
rank-and-file and even some leadets, do not view public-sector placement 
of menorahs as harmful; quite the contrary, they regard such placement 
as beneficial. Thus, it was felt that the Jewish community-relations 
field should initiate a major educational program within the Jewish com­
munity to interpret the rationale of our opposition to religious symbols 
including menorahs on public property in terms of Jewish self-interest. 

These recommendations will be discussed further at the Domestic Task 
Force meeting on April 30, and we would welcome your views prior to that 
meeting. 
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National Jewish ·'Community ,Relations 
A·dvisory'-Coortcll 

443 Park Avenue South, New York , N. Y. 10016 (212) 684-6950 

Mark Jacobs, Esq. 
President 
Jewish Community Relations Council 
Jewish Federation of Southern New Jersey 
2393 W. Marlton Pike 
Cherry Hill, NJ 08002 

Dear Mark: 

May 7, 1985 

We were most distressed to learn of the proposal of a in 
Cherry Hill to present a menorah to the municipality for lighting and 
placement together on public property with the Township Christmas 
tree. We reiterate the long-standing policy of the NJCRAC in opposition 
to thE~ government sanction and support of religious symbols, including 
menorahs. It ought to be noted at the outset that our position re­
garding menorahs is a consensus one, advocated by and agreed to by all 
of our member agencies, consisting of eleven national Jewish 
organ:Lzations--including the congregational bodies of Orthodox, Con­
servative, and Reform Judaism--and 113 local community agencies re­
flect:Lng the views and concerns of a broad spectrum of our constituency. 

Our opposition to publicly-supported display of religious sym­
bols, including creches and menorahs, arises not only from our view 
that such displays are violative of the principle of se~aration of 
church and state as articulated in the Establishment Clause of the First 
Amendment, but, even more important, on the wisdom of sound public and 
community policy and its consequences. We believe, for example, that 
placement of menorahs on public property is a source of potential 
divisiveness within the Jewish community. Moreover, such displays can 
engender divisiveness between Jews and their Christian neighbors, 
arising out of what we consider to be a fundamental misrepresentation 
of Chanukah as being equated with Christmas in terms of public perception. 
Moreover, in order for the Jewish community-relations field to ma'in-
tain credibility in our position on religious symbols, our _position 
must be a consistent one that includes all religious symbols. 

From the legal viewpoint, even with the 4-4 deadlock in the re­
cent U.S. Supreme Court McCreary v. Scarsdale case, the issue of reli­
gious symbols on public property has not been definitively resolved. 
You w:Lll recall that Justice Sandra Day O'Connor, in last year's Lynch 
v. Donnelly Rhode Island creche case, made judgments that could be 
invokE~d in a broad range of cases. She asserted that government en­
dorsement of religion--any religion--"sends a message to non-adherents 
that 1:hey are outsiders, and not full members of the political community, 
and an accompanying message to adherents that they are insiders, fa­
vored members of the political community." 

(over) 
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Mark Jacobs, Esq. May 7, 1985 

We ask you, Mark, to urge Rabbi 121 and to 
reconsider their decision of involvement in the public placement 
of a menorah, in light of the consensus position of the Jewish 
community and in further light of the harm that this action could 
bring to our community on this issue,and to consider other re­
sponsible alternatives, such as placement of the menorah on 
centrally-located private grounds. 

Matthew•B. Weinberg 
Chairman, NJCRAC Com:mission 
on Church-State and 
Interreligious Relationships 

MP, MBW, :bp 

Sincerely, 

Michael Pelavin 
Chairman, NJCRAC 
Task Force on Domestic Concern~ 

cc: Albert Vorspan, Union of American Hebrew Congregations 
Rabbi Pinchas Stolper, Union of Orthodox Jewish Congregations 

• of America 
Rabbi Zachary Heller, United Synagogue of America 
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NATIONAL JEWISH ~ • COMMUNITY RELATIONS ADVISORY COUNCIL 

443 PARK AVENUE SOUTH, NEW YORK, NEW YORK 10016 e 684-o!H!0 

Memo 5 June L985 

............. :--.. 

TO: NJCRAC Member Agencies 

FROM: Barry Unga.r, Chairman., NJCRAC Commission on Church-State and Interreligious 
Relationships 

Michael Pelavin, Chai~, NJCRAC Task Force on Domestic Concerns 

RE: Supreme Co,urt Decision in Wallace v. Jaffree,_ Alabama Silent-Prayer Case 

The Supreuie Court's 6-3 d·ecision yesterday in the case of Wallace v. 
Jaffree is most welcome. As you know, the Court ruled that an Alabama law 
that authorized a, one-minute period of silence "for meditation or voluntary 
prayer" violates First-Amendment guarantees of the separation of · church and 
state. This judgement reflects consultation with the legal staffs of the 

-American Jewish C:ongress, the American Jewish Committee, and the Anti-Defamation 
League of B'nai El'rith; their initial reactions are reflected in this memo. 

The NJCRAC Joint Program Plan has highlighted our concern over the utiliza= 
tion of "moment c,f silence" as a legal subterfuge to reintroduce prayer into the 
public schools. The NJCRAC and irs member agencies have opposed such efforts, 
basing its opposjLtion on the fears and expectations that "]D1)ment-of-silence" 
periods will be abused, and,either explicitly or through implicit pressure, may 
be converted int<> compulsory prayer periods. Additionally, it is our view that 
any "non-sectarian" ritual, by its nature, . cheapens the -coin of religion and 
undermined distinctive religious ·commitments, whether Jewish or Christian. 

We view this decision as reaffirming the Supreme Court's traditional· 
insistence 9 dati11g back to the 1962 Engle v .. Vitale case, that, as noted by 
Justice Stevens :in his majority opinion, "states are prohibited from authorizing 
prayer in public schools" and that "school prayer const·itutes state involvement 
in the establishl!ll.ent of religion." The decision will require careful study in 
terms of its implicat ions. To this end a committee of the NJCRAC, and the 
Commission on Ch111rch-State and Interreligious Relationships, will meet shortly 
to assess the im~lications of ·Jaffree. We will have to be especially alert to 
the introduction in the Congress of a Constitutional amendment on school prayer 
or other legislative subterfuge. 

The Jaffree case was on appeal from the U.S.Court of Appeals for the 
11th Circuit thathad reversed a Federal. District Court decision allowing the 
period of silence "for meditation or voluntary prayer." You will recall that, 
in this case, the District Court, in a preliminary ruling, invalidated sections 
of the Alabama statute that . authorized vocal written prayer and a period of 
silence "for meditation or voluntary prayer," later holding these sections to 
be constitutional. The 11th Circuit Court of Appeals held these two sections 
of the Alabama s:tatute to be unconstitutional. (A section of the law author­
izing a period c1f silence "for meditation" was not challenged.) 
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Justice John Paul Stevens, in his majority opinion, held that the Alabama 
law is violative of the Establishment Clause of the First Amendment, in that it 
violated at least one prong--the "purpose" test--of the Supreme Court's "three-
part test," in use since 1971. (You will recall that, in order to be constitution.al, 
legislation or governmental activity must 1) have a secular purpose; 2) have an 
effect that neither advances nor inhibits religion; and 3) avoid excessive 
government entaglement with religion.) 

Justice Stevens held that the purpose.of the Alabama law was religious 
and not secular, and that such religious intent was impermissable. Citing the 
legislative histc,ry of the statute, Justice Stevens reported that the law's 
sponsor in the Alabama legislature stated that "the legislation was an effort 
to return voluntary prayer to the public schools," and that there was no "purpose 
for the legislation other than returning voluntary prayer to public schools." 

Additionally, and more generally, Justice Stevens in his opinion addressed 
the question of the limitations on the States' power to legislate on First 
Amendment issues, or indeed on any other issues. In commenting on this question, 
Justice Stevens asserted that 

the individual freedom of conscience protected by the First 
Amendment embraces the right to select any religious faith 
or none at all. This conclusion derives support not only 
from the interest in respecting the individual's freedom of 
conscience, but also from the conviction that religious beliefs 
worthy of respect are the product of free and voluntary choice 
by the faithful, and from recognition of the fact that the political 
interest in forstalling intolerance extends beyond intolerance among 
Christi.an sects-or even intolerance among "religions"--to encompass 
intolerance of the disbeliever and the uncertain. 

Justice Sa1ndra Day O'Connor,. in a concurring opinion, suggested (as she 
did in the Lynch v. Donnelly Pawtucket, R.I., creche case) that religious liberty 
is infringed when government makes religious adherence relevant ~o a person's 
standing in the c,:>nnnunity. The Constitution, reite.rated Justice O'Connor in 
Jaffree, does pre,:lude government from conveying or attempting to convey a 
message that religion or a particular religious belief is favored or preferred. 
Such an endorsement infringes the religious liberty of the non-adherent. If the· 
purpose of the statute was to return voluntary prayer to the classroom (as is 
clear from the lei;islative history), the message of such an endorsement--to 
encourage impressionable schoolchildren that prayer was the endorsed activity 
during the moment of silence--would clearly convey to those who do not conform 
that they are outi;iders. 

Left open by yesterday's decision is the question of states that have 
"moment-of-silenct~" laws. Twenty-five states have enacted such legislation; 
six of those statt~s (other than Alabama) authorize prayer in one form or other. 
Jaffree would seE~m to indicate that if a state enacts a " moment-of-silence" 

(over) 
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statute with the purpose of encouraging prayer, it is violative of the Constitution. 
The decision would therefore appear to invalidate statutes in those states where 
either the statute or the legislative history i~dicates state-authorized prayer. 
The NJCRAC subcommittee and Commission will examine the full reach of the . decision, 
and these judgements. 

Enclosed are excerpts from the majority and concurring opinions in Jaffree. 
Available from the NJCRAC is a copy of the full text of the Supreme Court opinions 
in this case. 

Please share with Jerome Chanes any statements that you may issue and 
editorial comment on this issue, and reports of any "moment-of-silence''. activity 
in your State legislature or by any members of your Congressional delegations. 

0, EX, CHAIR, X, X-EC, CS, DTF . 
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Excerpts from Majority Opinion of Justice Stevens and 
Concurring Opinions of Justice Powell and O'Connor in 
Case of Wallace V. Jaffree 

June. 4, l 98S 

Justice Stevens"Lor the Court 

Our unammou:s a.ffinnance o! the Court o{ Appeals' judg• 

ment concerning § 16-1-Z0.2 makes it unnecessary to com• 
ment at length on the District Court's remarkable conclusion 
that the F edenl Constitution Imposes no obstacle to Ala­
bama's es~li:!hment oi a state religion. Before ana.lymig 
the p:red:!e wue that is presented to u:s, it is nevertheless ap­
propri:ite to · reeall how firmly_ el:11bedded in our constitutional 
j~dence is the proposition that the several States have 

_nogre.ater pow!!!_~ restrain the individual ~~~ pro­
~ytne-Fim. Amenament. Uwi ·does t!ie- Congress of 
the United States. 

As is plain from its tut, the First Amendment was 
adopted to =tail the power of Congress to interfere with the 
individual's freedom to believe, to worship, and to express 
himself in accordance with the dic:utes of his own con­
science." Until the Fourteenth Amendment was added to 
the Con.stitln:ion. the First Amendment's restraints on the 
exerciH o! !edenl power ,imply did not apply to the States." 
But when the Constitlltion was amended to prohibit any 
State from depriving any per.son of liberty without due proc• 
esa of law, that Amendme~i;n~sed the same 3ubstantive 
llmit:t:ions on_the::_St1_t~_LP._()wer toleisi"ata ~_j.iii.Eirst 
Amendment had always _lmposeii::on..tlie-C~ power. 
Tlm Court has aiiuirmed and endorn!d this elementary prop­
osition of law time and time again." 

Writing tor a WWlimou:s Court in Cantwell v. C011.mcticut, 
310 U. S. 296, 303 (1940), Justice Roberta e.'t!)lained: 

" . . . We bold that the statUte, a.s coosuued and ap­
plied to the appella.nts, deprives them of their liberty 
without due proce55 o! law in contravention oi the Four• 
tai!nth Amendment. The fundamental concept of lib­
erty embodied in that Amendment embraces the liber• 
ties guaranteed by the First Amendment. The First 
Amendment declares that Congress shall make no law 
respecr:mg an establishment of religion or prohibiting the 
free exercise thereof. The Fourteenth Amendment b.a.s 
rendered the legislatures of the states a.s incompetent as 
Congress to enact sw:h la-. The constitutional inhi­
bition a£ legl!lation on the subjeet o! religion has a double 
aspe,:t. On the one b.and, it forest.ails compulsion by law 
of the a.ccl!ptance of any aeed or the practice o! any form 
of worship. Freedom of conscience and freedom to ad­
here to suc:h religious arg:uli2acia11 or form o! worship a.s 
the individual may c:hoose cannot be restricted by I.aw. 
On the other b.and, it safeguards the free e:i:ercise of the 
c:hosen form of religion." 

Cantwell, of course, is but·one c:ise in which the Court b.a.s 
identified the individual's freedom o! conscience as the C1!n· 
tral liberty t.h:it unmes the r.irious ciaulles in the First 
Amendment." Enlarging on this theme, Tm: CHIEF Jus­
nCE recently WTOte: 

"We begin with the proposition that the right of free­
dom of thought protected by the First Amendment 
a.gaimt state a.:tion includes both t.b.e right to speak 
freely and the right to refrain from speaking at all See 
Boa:rd. of Educati.Dn v. Ba7"1U1:U, 319 U. S. 624. 633-634 
(1943); id., at 645 (Murphy, J., conc:urring). A system 
which secures the right ta proselytize religiou:s, political. 
and ideological c:iuses must also guarantee the concomi­
tant right to decline to ioster sucii concepts. The right 
to speak and the right to refr:lin from speakmg are com­
plementary components a! the bro:i.rier conC1!pt of 'incii• 
vidual freedom oi mind.' Id. , at 637. 

• "The Court in Ba'Tl'IAtte, mim:i. wa.s faced with a state 
statnte whic:h required publi~ school stndents to partici­
pate in daily public ceremonies by honoring the flag both 
with words and traditional salute ~tures. In overr.li­
ing its prior decision in Mi1tlln'l!illll Dutl"i.c:t v. Gotriti.s, 
310 U. S. 586 (1940), the Court held that 'a ceremony so 
toucilmg matter.5 oi opinion and political attitude rr.ay 
[not] be imposed upon the individual by ofi:cia! authority 

-1-
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ll!lder powers committed to :.ny ;ioiitic:ii organization 
uruier our Constitution. ' 319 U.S .. at 636. Compel­
ling' the ailirmaave act of a d..g salute involved a oore 
!eriota iniring1!ment upon personal liberties t.ha.n the 
pa.ss:ive act of c:an-ying the swe motto 011 a license plate, 
but the difference is essentially one of degree. Here, a.s 
in 3aT'Mtt4, we are faced w:ith a state measure which 
forces an individuai. u pan of his daily life-indeed con­
stantly while his automobile is in public view-to be an 
imtr'llment for festering public: adherence to an ideologi­
c:a! point o1 view he finds i=pwle. In doing so. the 
S~ invades the sphere o! intellect ami spirit w:ilic:h it 
is the purpose of the fine Amendment to our Constitu• 
tian to reserve from all otliciaJ. contl'OL' Id., at 642. " 
Woouy v . .1!a.TJM,7'Ti, 430 U. S. 'i05, TI4-715 (19'r.). 

J~ u the right to speu ami the right to r-eir2in from 
~ are complimemary componenu of a broader concept 
of individual freedom of mind, so wo the individual's free­
dom to d:oose his own Cffed is the counuri,art o! his right to 
refr:lin from accepting the aff<i established by the majority. 
At one time it wa.s thought that thi, right merely proscribed 
the pre!erenCI! o! one Chri3twl sect aver mother, but would 
not requ:ire equal respect !or.the consciena! o! the imidel, the 
atheist, or the adherent of a 11011-Christi.m !.aith suci1 as Mo­
hammedism or Judai:!m. • But when the wuieriying princ:i• 

P' 
pie ha, been eDmined in the audble o! litipdonJ,tbe Court 
has unambiguo~y concluded that~~du.al fi'eedom o{ 
conscience protected by the Fine ent embnces the 
right to select my religiom !.aith or noae at all." This con­
clusion derives support llOt only from the interest in respect­
ing the individual's freedom of conscience, but also from the 
conviction that religiom belie!s worthy of respect are the 

product o{ ~ md volunury choice by the faithia.L" and 
from recognition of the f2ct that :he political interest in fore­
sulling intoler.ulc:e ~ds beyond intolennc:e among ~ 
ti.an 54!CtS---Or even intoler.mc:e among "reilgiom" -to en.>9m­
pa.ss intolermc:e of the disbeliever and the unce?"'.ain.'" { A.s 

J u.stice J adc;on eloquently stated in BO<ffli. of Edu.ca.ti.an v. 
Ba.nuru. 319 U. S. ~. 642 (1943): 

"I! there is my fixed scar in our comtitutional c:on­
.1teilacio11., it i., that no oilic:ial, high or petty, can 
prl!!Crlbe what shall be orthodox in politics, rationalism, 
religlon, or other matter.I o! opinion or fo= .::mem to 
conies& by word or act their !.aith therein. " 

The St.ate of -~ o.o le:,s ch.an the Congres.s of t.\.ie 
United Stat.es. must respect that basic: truth. 

When the Coari has been oiled upon to comtrne the 
brudth o! the E=bli.sh.ment CL.wse, it has examined tbe 
dteria developed over a period of many ye=. Thus, i.n 
wmon v. Kurt..-man, -W3 U. S. 602, 612-613 (1971), w, 
~te: 

"Every analysis in thi3 area must begin with consider­
ation of the =ulative aiter.a developed ~y the Court 
over many Y=• Three such cesu :nay be gleaned 
:rom our o.ses. [Tir.!t. the statute must have a se<:Ul.ar 
legislative purpon; second, its principal or primary 
ei!~ must be one that nejther advances nor inhibits re­
ligion. BO<lrd of Edu,;a.tim,. v. All.en. 392 U. S. 236, 243 
(1968); ~y. the stat11te must not !aster 'an e."tCessive 
g,.:,vuument entanglement with reilgion. ;- .'w~ (v. T= 
Commi.uum, 397 U. S-. 664, 6i4 (1970)]. •-

tt is the first o!these three aiteria that i., most pl.ainly imoli­
=ed by thi, case. As the District Court co~y ree~g­
JJ.iud. no consideration of the second or third aiteria is nee­
essar"/ u a statute does not have a clearly secular purpose ... 
For even thougii a statute that is motivated in part by a reii­
giOtlS purpose may~ the fir3t aiterion. see, ~. g., A.b­
i111]ta7l Scir.ool l>ut. v. Sdi.,emp;,, 374 U. S. 203. ~03 
(1963) CBIU:mlA.N, J .. coaemTi?lt), the Ftr-!t .-\menmn= l'"l!'­

quires that a ~te must be invalidated if it is entireiy moti­
vated by a purpose to advance religion." 

I.n a;,plying t.he purpose test, it i., appropriate co a.sk 
""r.lether government's =nal illU'i)OSe i., to endo:r3e or ciis­
:.pprove of religion..~• tn • thi:i =e. the answel" ,o t.h:it 
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question is dis'!)ositive. For the reeord not only provides us 
with an UIWn.biguous affirmative answer, but it also reveals 
that the enactment of§ 16-l-ZO.l was not motivated by any 
clearly secular pur;:03e-mdeed, the ~te had JtO seeular 
purpose. 

Justice Powell, concurring 
T-le fir:lt inquiry under Lemcm is wb.ether the cl!allenged 

5Utllte has a. "se,:uw- iegl:ll.ative purpose.• Leman v. Kurtz­
man, .ru.pm, at 612 (1971). A.fl JtJSTICE O'CONNOR re1:0g• 
llizes, this secw.ar purpose mu.st be •smceren; a law will not 
pass cocsdtuticnal muster if the secular purpose articula.ted 
by the legi:ilature is merely a "sham.• Poat, at 10 (O'CON• 
NOR, J., coru:urring in the judgment). In St.mu v. Graham, 
449 U. S. 39 (1980) (~euria.m), for e."tample, we held that a 
atai;ute requiring the poating of the Ten Commandments in 

public schools violated the Establ.i.shment Clause, even 
though the Kentucky legi:ilature as:ierted that iu goal was 
educational. We have not interpreted the fi:3t prong of 
Lemtm, mp-ra. however, as requiring that a statute have 
"e."tclusively seealar" objeetives.• Lynch, v. D<m:IIAl.ley, -­
U. S. -. -, -- n. 6. If such a requirement existed, much 
conduc:t and legi:il.ation ap'!)roved by this Court in the pa.,t 
would have been invalidated. See, t. g., Walz ·v. Ta.: 
Ci7m:m'n, 397 U. S. 664 (1970) (New York's property tax ex­
emption for religious organizatiom U'!)held); Ever.,rm v. Bd.. of 
Ed.'Ul!D.titm, 330 U. S. l (1947) (holding that a township may 
~ pa.rent:! {or the ~ o! t:ramporting their cbildren 
to parochial schools). 

The reeoni before us, however, makes clear that Ala­
bama' a purpoae wu solely religious in cllara.l:ter. Senator 
Donald Holm.es, the sponsor o! the bill that became Alabama 
Code § 16-1-20.1, free!y acknowledged that the purpo~of 
this statute waa "to return volunury prayer" to the public 
schools. See <11'U, at 18, 11. 43. I agree with JUSTICE 
O'CoNNO& that a 5ingie legislator's statement, pa.rticula.rly if 
made following enaament, is not necessarily su:f!icient to es­
tabliah purpoee. See poet, at 11 (O'CO'NNOB. J., c:oncumng 
in the judgment). But, as ~oted in the Court's opinion. the 
religious ptJril0M o! § 16-1-20.1 is manifested in other evi• 
dence, including the sequence and history of the th%'ff Ala­
bama statutell. See <1-nu, at 19. 

Jus_t;i.ce, orcoJ:lt:lQ!'., QC,i°curring 
Toe Lynch. com:urrence suggested th.at the religious liberty 

'!)roteeted by the Esu.blil!hment Clause is infringed when the 
government makes adherence to religion relevant to a per­
son's standing in the political community. Dinct govern­
ment action ender.ring religion or a particular religious pr.IC• 
tice is invalid under. this approach be<::llll!e it •3ends a 
me:1~ to nona.dherents that they are outsiders, oot full 
member.! of the political community, and an accompanying 
message to adherents, that they are insiders, favored mem-

bers of the political community." Id., at--. Under this 
view, Lemcm' s inquiry as to the Ptll1lOSe and effect 9f a stat• 
ute requires c:ourt.S to e.'Umine whether government's pur­
pose is to endorse religion and whether the statute actually 
conveys a message of endorsement. 

Toe endorsement test is useful because of the analytic con­
rent it gives to the umon-mandated inquiry into legi:11.ative 
purpose and effeet. In this c:ountlj', church and st.ate must 
neeessarily O'!)erate within the same community. Because of 
this coexistence, it is inevitable that the secw.ar interests of 
Government and the religious interests of various sects and 
their adherents will frequently intersect, conilict, and com­
bine. A 5Utllte th.at ostansibly promotes a seeular inte=t 
often has an incidental or even a primary e:ffect of helping or 
hindering a sectarian belief. Chaos would ensue if every 
such statute were invalid under the Establishment Clause. 
For e=ple. the State could not crimillaiize murder for fear 
that it would thereby promote the Biblical c:o=id agair..st 
k:illing. Toe cask for the Court is to sort out those statutes 
and government practices whose purpose and effect go 
again:lt the grain of religious liberty protected by the First 
Amendment. 
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Toe endonement ~ does not ;,reciude government from 
admow!edging religion or from taking religion into account in 
making law ani:I policy. It does oreclude ~rument from 
ccnveying or attem~g .~!IY.~U _i;_~ge-~ relig:\o!1 ot 
a part1C!lW'-~ beiiei is favored or oreien,:i:ii Such a.n 
enaorsement inro~v, ;.o.e ceiigi.cus. . ..llbettY. aLt.b.e. n.an­
aiiherent. !or "{wjhen t.b.e power, p~tig,, and dnancial sup­
port o{ govermnem i., pl.a.c:e<i behmd. a partic:ilar reii.giowi be­
lief. the illdirec:t coeri:ive P= upon religiowi minorities 
to ccniarm to the preniilng omciaily approved religion is 
pl.am." Engl.. v. Yit4w, 370 U. S., at 4.31. At wue today is 
nether= moment of :silence statmes in ~ ani:I Ala­
bama'.s moment of :silence surate in particular, embody an 
impenm.smble endorsement oi pra~ in public: 5ciicol.s. 

- . Re-
lying on this Court's dea:siom cmappronng vocal prayer me! 
Bible reading in the public schools, see Abmgto,a Sc:Jicol IM­
trid v. Sc:ltrm-pp, 374 U. S. 203 (1963), E711Ju v. Vitau, 
,upra. the co\U'U that have stru::.lt down the moment o! si­
lence suaites pnerally conclude that their Pllri'OSe and ef­
fffl is to encourage prayer in public scl:ools. 

The ETUJl.4 and Abmgton decisiom Ul! net d.ispositive on 
t.b.e ccmtitutionailty of moment of :silence la1". In those 
OISC!:5. public school teachen and students led their cla.sse:, in 
devcticn:1.1 ex~e:,. In Engl.4, a New York sutute re­
quired teachers to lead their cl.a.sses in a voca.l pnyer. The 
Court cc:nc:luded that "'it b no pan ot the business o{ govem­
mem to compose official pnyen for my group o{ t.b.e Ameri­= people to mte as pan o{ a religiou.s program c:::amed on 
by the goveniment." 370 U. S.. U 425. In Abi1lgt01l, the 
Court :ad~ Penmyivama and ~Land statutes ch.at 
mthori:ed moming Bible rudinp in public schools. The 
Court reviewed the P1ll"P0M and effect of the statmes, con­
cluded that they required religiou.s exercises, and therefore 
!oum them to violate the E.;wlishment Clame. 374 U. S., 
at 223-224.. Under all of t.b.e:,e statutes, a ~ent wbo did 
not ~ the religious belieb exp=ed in the coarse o{ t.b.e 
~ wu left with the cl!oice o{ participating, thereby 
eompromismg the agnadberenc, behefs or s.xtit3&:aliihgt 
tlie.reoy calling attention to bia or her uon-coniormity. The 
deciions ac.imowledged the coercon l.lOplidf under the statu­
tory schemes, see Effl]lc, .rt.qmi. at 431, but they exp~ly 
t"arlled only on the b.i:t that the government -na sponsoring a 
manifestly religious exeri::ise. 

A state spcmored moment of :silence in t.b.e public scb.ool.s is 
di.!!'erent trom SUte sponsored voal pnyer or Bible reading. 
~ a moment of silence is net inhenntly religioas. Si­
lence. unlike prayer or Bible rud.ing, need net be asaoci:lted 

with a religicu.s exercise. Seaind, a pupil who participates 
in a moment of silence need net compromise hi, or her beliefs. 
During a moment of silence, a student who objed.S to prayer 
is left to w or her own th.oughts, and is not compelled to lis­
::en to the prayer, or thought.s of others. For these simple 
rea.som, a moment o! silen~ sutute does not stand or fall 
under the Establishment Clause aceording to how the Court 
regvd.s voal pn-yer or Bible reading. Schol.a.rs and at least 
one member of t.lWI Court have rec:ogni:.ed the distinction and 
suggested that a moment of silence in public schools would be 
constitutional. See Abmgtcn, mpni, at 231 (BUNNAN, J., 
conCUff'ing) ("ITJhe obaernnce 0£ a moment o! reverent si­
lence at the opening of cla.ss-" may serve "the solely sec:uJ.a.r 
purpose:, o{ the devotional activities without jeopardi:ing 
either the religiou.s liberties of any members of the c:ommu­
nity or the proper degree of sepandon between t.b.e spheres 
of religion and gove:rment"); L. Tribe, Americm Con.stit1l• 
tional ~w § 14-6, p. 829 (19781; P. Freund, The Leg:u Ls.sue. 
m Religion md the Pubw:. ~ 2l (l..<l65); Cllaper, 4i 
!dinn. L. Rev., at 3TI; Kauper, Prayer, Public Scbool.s, :ind 
the Supreme Court, 61 ~ch. L. Rev. 1031, 1041 (1963). As 
a g-enenl matter, I agree. It is difficult to discern a serious 
th.rut to religious liberty ffom a room of silent, tboughtrJ.l 
5ci!oolc:hildren. 
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By m:ind3ting a moment of silence, a St.ate does not neces­

sarily endorse any activity that might occur during the pe­
r.:od. C!. Widmar v. Vincent, 4S4 U. S. 263, 272. n. ll 
(l.981) ("by creating a forum the (St.ate] does not thereby en­
done or promote any of the partic:al.ar ideaa aired there"). 
E:ven if a statute specilies that a student may choose to pray 
SJaently during a quiet moment, the St.ate b.a:s not thereby en­
.,,,uraged pr:iyer over other specified alternatives. None­
t!~eless, it is also possible that a moment of silence statute, 
either as drafted or as acmally implemented, could eifec­
tlvely favor the child who prays over the child who does not. 

1:'he relevant is.sue is whether an objective observer, ac• 
quainted with the text, legislative history, and implementa­
tion of the statute, would pe=ive it aa a state endor:!ement 
c1! prayer in public schools. C!. Boae Cm-p. v. Cannmers 
11nion of Un:iud Staza, Inc., 466 U. S. -. - n. 1 
CR.Em!QlJlST, J., di.,:;enting) (noting that questiona whether 
lighting worda are "likely to provoke the at/rl'fUJfl per:!on to 
1~taliation," S~~ v. Neta Yorlc, 394 U.S. 576, 592 (1969), 
:Uld whether allegedly obscene material appeala to "prurient 
interests,• Mille!- v. Ca.J.ifamia., 413 U. S. 15, 24 (1973), are 
::nixed questions o{ law and fact that are properly subjeet to 

iu1 nova appellate review). A moment of silence law that is 
cl,l!Vly drafted and implemented so as to permit prayer, 
meditation, and rl!liection within the prescribed period, with­
out endorsing one alternative over the other:!, should pass 
t.l:iis test. • 

The analysis above suggests that moment of silence laws in 
many St.ates should p:l.'lll Establishment Clause scrutiny be­
c::ause they do not favor the child who chooses.to pray during 
a moment of silence over the child who chooses to meditate or 
rmiect. Alabama Code § 16-1-20.1 (Su,ip. 1984) does not 
sta.nd on the same footing. However deferentially one e.x­
ai:nines its text and legislative history, however objectively 
01le vieW3 the message attempted to be conveyed to the pub­
lic. the conclusion is unavoidable that the purpose of the stat• 
ai;e is to endor.,e prayer i.n public schools. I accordingly 
a:~ with the Court of Appeals, 705 F. 2d 1526, 1535 (1983), 
that the Alabama statute haa a purpose which is in violation 
o( the Establishment Clause, a.nd can.not be upheld. 

* * * 

The primary issue rai,ed by JUSTICE RERNQUlST's 
dissent is whether the historical .£act that our Presidents have 
long called for public prayer, of 'I'ml.nks should be dlspositive 
on the constitutionality o{ prayer in public schools.• I think 
not. At the very lea.:.t, Presidential proclamations are 
distinguishable from school prayer i.n that they are received 
i.n a non-coercive setting and are primarily directed at adults, 
who presumably are not readily SWICtlptlllle to unwilli.ng reli­
gioas i.ndoetrination. This Court's decisions have recognized 
a distinction when government sponsored religious exercises 
are direded at impressionable children who are required to 
attend school, for then government endorsement is much 
more likely to ~tin coerced religious beliefs. See, e.g., 
Manh. v. Cho.mben, mprn, at--; Tilton v. Rich.arri.3un., 
403 U. S., at 686. Although history provides a touchstone 
for <:<Jnstitutioml problems, the Establishment Clause <:<Jn­
cern for religious libert'/ is dispositive here. 

The-solution to the confilct between the religion clauses lies 
aot i.n "neutrality,• but rather in identifying workable limits 
t~ the Government's li<::1lme to promote the free exercise of 
1-e.ligion. The text of the Free E.x~ Clause speaks of 
laws that prohibit the free exercise of religion. On its face, 
1:he Clause is dire<:ted at government i.nta'ference with free 
,~nn:il!e. Given that conC1lrn, one c:a.n plamribly assert that 
government pur.rues free ex~ clause values when it lifts 
a government-impoaed burden on the free e."tercise of reli­
gion. I! a stamte i.all.s within this category, then the stand­
ard Establishment Clause U!5t should be • modiiied accord­
ingly. It i., disingenuous to look for a purely secular purpo~e 
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when tbe awufest objei:tive of a statute is to faciiibte the 
free exerci:se o{ religion by !if<;::ng a government-imposed bur• 
den. Imtead, the Court ~ould simply a.clmowiedg,, that the 
religious purpose o! such,. stunt.e is legitimated by the Free 
Exerme ~ I would al.so go further. In ~i the 
effect of aucil a 5tatllte-that is. in determinini whet.tier the 
SUtUta conTeYll the mes.sage o! endorsement of religlon or a 
particular religious belief-comu should =e that tbe 
"objeetive observer/ anu, at-. is acquainted with the 
Free E.xerci:se ~u.,e and the values it promotes. Th~ indi· 

vidual perceptions, or resentment that a religious observer i, 
exempted !rtJm a particular goTermnent requirement, would 
be entitled to little weight if the Free Exer=e Clause 
strongly supported the exemption. 

Wbile this "3ceommodation" analym would help reconcile 
our Free Exerc:iae and E'ltahii•hment Clame stanli.ard3, it 
would not save Alabama's moment o! silence law. If we as­
sume that the religious activity that Ala.b:ama .seela to pro­
tect is silent pr:i.yer, then it is di1!icult to discern any state­
imposed burden on that activity that is lifted by Alabama 
Code § 16-1-20.l. No law prevents a smdent who is so in­
clined !rtJm praymi silentiy in public schoola. lioreover. 
state law alrady provuied a moment of silence to these a;>­
pellees in-espediTe of Alabama Code t 16-1-20.L See Ala. 
Code § 16-1-20. O! course. the State might argue that 
116-1-20.l protects not llilent pnyer. but r.u.her group silent 
prayer mider Stau spollSOl"Ship. Phr.aaed in these terms. 
the burdai lifted by the statate i.s not one imposed by the 
State of Alabama, but by the uublishment Clause as inter• 
pz-eted in ETll}l.4 a.ad Abmgro,t. In my view, it is beyond the 
autllarity of the State o! Alabama to remove bmaens im­
poeed by the Comtitlltio11. it.sell. I conclude that the Ala­
bama statma ar. i.saue today lifb no state-imposed burden .on 
the free exercise of religion. md accordingly c:umot properly 
be viewed a, a11. ac:nmmodatiot1 statute. . • 
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1 ST SESSIO:s; 

Propo~ir.g an ar:-;rnd:r1i:nr to thf' C'or:qi!u1i0r. of the l"nittd $tare~ rtlatin~ !(I 

,·c,:untar:· ;.ilent 1,r.:i_n.·r c,r refleC'tiur, . 

l~- THE :3I~ATE OF THE l-XITED ST . .\TES 

Ll.;_:--.TARY 3, l 9~5 

Mr . RHCH (for hi:melf and ~ir. DEC0:-;c1:,;r1 introduced the following joint 
resolution: which w2~ re ad t\,ic-e and reftrred to the Committee on the Judic·iarY 

JC~INT RESOLUTION 
Proposing an amendment to the Constitution of the rnited 

States relating to Yo1untary silent prayer or reflection. 

1 Resolred by thr: Srnate and House of Representatires 

9 of the CnitE-d States of A mc-ric-a in . Congnss assemblr·d 

3 (tu·o-tltirds of each House concurring therein), That the fol-

4 lo,,ing artkle is hereby proposed as an amendment to the 

5 Comtitution of the rnited States, which shall be Yalid to · all 

6 intents and purpos_es as part of the Constitutio"n if ratified by 

7 the legislatures of three-fourths of the seYeral States ,,ithin 

8 seYen Years from the date of its submission to the States bY ,, . 
9 the Congress: 

1 "ARTICLE -

2 "X othing in this Constitution shall be construed to pro-

3 hibit indiYidual or group silent prayer or reflt-ction in public-

4 schools. Keither the l'nited States nor any State sha11 require 

5 any person to · participate in such prayer or reflecti_on, nor 

6 shall they encourage any particular form of prayer or reflec-

7 tion.". 

0 
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Alabama's Momient of Silence Law Was Struck Down Last Week 

The Court's New Line 
on Religion Isn't So New 

By LINDA GREENHOUSE· 

WASHINGTON - The Supreme Colllrt did more last 
week than strike down one state's effort to put prayer 
back in the public schools. In declaring unconstitutional 
Alabama's "moment of silence" statute, the Court sig­
naled an unexpected about-face in its approach to the 
relationship between church and state. 1be principle that 
"govenunent must pursue a course of complete neutral­
ity toward religion" - less than promill:ent in recent Su­
preme Court opinions - emerged as the centerpiece of 
the analysis. Furthermore, the 6-to-3 majority placed 
firm restraints on the notion, dominant in recent rulings, 
that "aooommodation" of religion is an appropriate, per­
haps even necessary gOllll of Government policy. 

As only the first of a string of religion cases that the 
Court is due to decide in the next four weeks, the decision 
provides no firm basis for predicting how the Justices 
will rule on such questions as public aid for parochial 
schools or favored treatment for religiously observant 
employees. But the cases were all argued within weeks of 
one another last winter, and it is unlikely that the words 
of the moment-of-silence decision, invoh>ing opinions by 
six Justices totaling 81 pages, were chosen without 
awareness of the other cases. In the lODE: run, adherence 
to the framework that Associate JustiCE: John Paul Ste­
vens invoked for the majority last week could well prove 

more significant than the outcome of paiticular cases. 
When the term began last October, it was widely as­

sumed to be only a matter of time before the Court openly 
jettisoned its traditional approach to deciding when a 
governmental practice amounted to an unconstitutional 
"establishment" of religion. In the pn~vious term, the 
Court had upheld the display of a municipally owned Na­
tivity scene in a 5-to-4 opinion by Chief J1115tice Warren E. 
Burger that paid perfunctory attentio1r1 to the Court's 
precedents in this area. • · 

But last week, far from abandoning the traditional 
approach, the Court used the moment-<1f-silence case to 
strongly reaffirm what is usually called the "three-part 
test." Justice Stevens said the Court would continue to in­
validate laws that: lack a secular purpose; have the pri­
mary effect of advancing or inhibiting rieligion; or foster 
an excessive entanglement of government with religion. 
The sponsor of the Alabama law testified that "I did not 
have no other purpose in mind" than to return prayer to 
the schools. Thus, the law failed the "secular purpose" 
test and was doomed. 

'An Uphill Battle' 
The Chief Justice called the result "bizarre" and 

"ridiculous," and the two other dissenters wrote sepa­
rate opinions calling for a basic reconsideration of the 
Court's precedents. There was a loud negative reaction 
in Congress. Several Republican senators said they 
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would renew the stalled drive for a constitutional amend-
• ment to permit organized prayer in the public schools. 

The Reagan Administration strongly supports the 
amendment. Speaking in Birmingham, Ala. on Thurs­
day, President Reagan urged Alabama's ~ongressional 
delegation to push for the prayer amendment, noting that 
"we still have an uphill battle before us." ' 

Many State Laws Unaffected 
The strong negative reaction slid by the fact that in 

practical terms, many of the 25 state laws permi~~ a 
moment-of-silence will be W1affected by the dects10n. 
The Court strongly suggested that it would uphold any 
such law that a state could plausibly defend as having a 
secular purpose. While Alabama made no effort to de­
fend its law on anything other than religious grounds, 

. other states are Jik,ely to accept the Court's invitation to 
portray their laws as bringing a momentary sense of or­
der and repose to the classroom or as providing a time 
for private thoughts, religious or otherwise, with no en­
dorsement of or favoritism toward prayer. 

But it is apparent that the body count - how many 
laws are safe, how many are in danger - is beside the • 
point to those who had looked to this decision as an oppor­
tunity for fundamental change. Their bitter disappoint- • 
ment is an acknowledgement that the battle, at least for 
now, seems lost. The scope of that defeat is meas~ 
most clearly by the Court's handling of the concept of 

"accommodation." In his Pawtucket 
·creche opinion, Chief Justice Burger 
wrote that the Constitution "affirma­
tively mandates accommodation, not 
merely tolerance, of all religions." 

The Reagan Administration seized the accommoda­
tion theme, entering the Alabama case with a friend-of­
the-court brief that urged the Justices to rule that private 
religious practices should be accommodated in, rather 
than "extirpated from" the public schools. But in his 
opinion last week, Justice Stevens took the unusual step 
of directly refuting the Government's brief. "There is no. 
basis," he said, for the argument that the Alabama law 
was an appropriate means of accommodating religion, 
and that even without the law there was nothing to stop 
Alabama students from offering silent prayers; conse­
quently there was nothing to "accommodate." 

Associate Justice Sandra Day O'Connor made the 
point even more forcefully in a concurring opinion. She 
said that while "any statute pertaining to religion can be 
viewed as an 'accommodation' of free exercise rights," 
that approach "would completely vitiate the Establish­
ment Clause." The accommodation concept makes 
sense, Justice O'Connor said, only when the Government 
is lifting a burden that Government itself has plaoed on 
religious exercise. She said the prohibition against or­
ganized prayer in the schools was a burden ~la~ on 
religion not by the Government but by the Constitution; a 
state law lifting that burden "accordingly cannot prop­
erly be viewed as an accommodation statute." • 

The distinction is one of essence, not merely nuance. 
It is likely to be critically important as the constitutional 
debate goes on. • 



NATIONAL AFFAIRS COMMISSION 

11 EQUAL ACCESS 11 

WHAT IT MEANS TO YOUR SCHOOLS 

I - Background 

The "Equal Access Act, 11 signed into law in 
August 1984, applies to public secondary schools 
that receive federal financial funding and 
provide a 11 1 imited open forum, 11 i.e., they permit 
non-curriculum related s~udent groups to meet on 
school premises during non-instructional periods. 
Under these circumstances, schools must give 
11 equa·1 access 11 to all student groups to meet. 
More specifically, under the Act they may not 
deny other studerits a fair opportunity to meet 
because of the 11 religious, political, philosophical 
or other content of the speech at such meetings. 11 

~---=-- If a s-chool does not provide a · limited open forum, 
"equa·1 access" is not triggered. 

The American Jewish Committee opposes "Equal 
Access" because it is part of the move to bring 
religious practices into the public•schools, has 
poten t ial for provoking intergroup and community 
hostility, and for dividing students and the 
community along religious lines. 

Implementation of the Act is uncharted 
terri t ory for school boards and administrators. 
The intent of Congress is .not always clear and 
there are no federal guidelines. The language is 
often ambiguous and some provisions appear 
inconsistent with others. 

Many school boards · are no~ struggling with 
the need to decide how to handle "equal access." 
Others are not willing to deal with · its problems 
and have taken the option to eliminate all non­
curriculum related activities even though their 
vital role in the educational process is 
recognized. Still others hope the issue will 
never arise in their districts and have not 
given it serious thought. 

Our study of more than half a school year 
of experience with "equal access 11 makes it clear 
that it will continue to present educational and 
community relation problems. But we believe it is 

(over) 
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possible for school boards, administrators and 
coalitions of civic, ethnic, religious, racial and 
parent groups to come to grips with the issue and 
develop school policies that may be least destructive 
to education and to the life of the community. 

This guide is written to help in the process. 
It is based on over half a year of schools 
experiences with "equal access," an AJC survey 
of school practices, and consultation with school 
boards, parents and school administrators. In 
addition to the Congressional record and media 
reports, the source material includes the legal 
analyses prepared by the American Association of 
School Administrators, the advice of AJC's Legal 
Director, Samuel Rabinove and others. The guide 
describes provisions of the Act, notes where there 
are differing interpretations, discusses their 
implications, and gives examples of how school 
districts have responded. 

Marilyn Braveman 
Director of Education 
National Affairs Commission 
American Jewish Committee 

March 1985 
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A. 

DESCRIPTION OF PROVISIONS AND DISCUSSION OF THE ISSUES. 

The "Equa..l Ac.c.e.6.o" .la.w a. • e c. on. da.1t 
a..o '° -<-.6 .ta. n. c. e 

a.n. ,<...e., .t ey 
peltm,d: 
.oc.hool 

non.-c.u.1t1t-<.c.u. um e a. e. !Jtoup.o .to mee..t on. 
plteml.oe.o duJtlng non-~n.6 Jtuc.t-<.ona.l pe1tlod.o . 

VESCRIPTTON 

1) The definition of 
secondary school is 
determined by each state's 
law. Most, though not 
all, states consider that 
secondary education begins 
in seventh grade. 

VISCUSSION 

1) The intent of Congress 
a pp ea r.s to be to 1 i mi t 
"equal access" to high . 
school grades. But in 
practice, impressionable 
children as young as 11 
or 12 years old can be 
exposed to outside 
influences on school 
premises with minimum 
school control. In 
Georgia, where state laws 
permit flexibility, one 
county decided that eighth 
graders housed in secondary 
schools will be specific­
ally excluded from "equal 
access." School author­
ities recognize that this 
can cause tensions among 
students and that other 
provisions of the Act 
relating to school sponsor­
ship may make it impossible 
to enforce. Nevertheless, 
they believe this is their 
least harmful choice. 

(over) 



DESCRIPTION 

2) The definition of a 
non-curriculum related 
group appears to be 1eft 
for determination by 
local school authorities. 
In the past, activities 
such as athletics and 
cheerleading, language 
and math clubs, etc., have 
generally been considered 
curriculum related, while 
chess clubs, service 
organizations, political 
clubs, etc., have not. 
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DISCUSSION 

2) There is no broad 
consensus on which groups 
are or are not . curriculum 
related. Most schools 
have not developed a 
systematic process of 
making this determination 
because, in the past, it 
was not critical to do 
so. A Seattle, Washington 
school Administrator 
and the Saddleback Unified 
School District in Calif­
ornia state that their 
schools do not provide 
a limited open forum 
because all clubs, including 
service clubs, are related 
to curriculum objectives 
and can be considered 
" c o - c u r r i c u l a . 11 B u t 
neighboring school district 
San Juan Capistrano, took 
a ~ifferent view and 
ended ·its schools' limited 
open forum effectively 
banning about eight clubs 
which they dubbed'non­
curriculum related. In 
the aftermath of community 
conflict, the Boulder, 
Colorado School Board 
also closed down its limited 
open forum. 



3) Non-instructional time 
is defined as time set 
aside before actual class­
room instruction begins 
or after it ends. 
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3) There are two possible 
interpretations of this 
provision. The majority 
opinion during the Cong­
ressional debate appears 
to define nQn-instructional 
time as the period in the 
morning before school 
begins and in the afternoon 
after school ends. But 
some sponsors meant non­
instructional time to 
include periods during the 
school day when students 
were not in class, i ncluding 
lunch-time, study-ha l l, etc. 
In Maryland, the State 
Attorney Generai def i nes 
non-instructional t i me 
as "free time," inclucling 
lunch hour. 

I n the Saddleback, Cali­
fornia School Di strict 
the Schou 1 Board c hanged a 
practice which pel'm i tted 
students to hold prayer 
meetings durin[ luncht i me 
and limited them to times 
before and after the school 
day. In resp6nse, propon­
ents of i uncht.;me "equal 
access" have deimanded that 
all other student c1ubs be 
similarly banned . : t 
appears that the l aw would 
not require th i s action . 

Another problem is 
that man~ secondary school 
students in all parts of 
the country have different 
hours. Their time before 
and after the school day 
takes place during the 
instructional periods of 
other students. Thus, under 
11 equal access" there is the 
possibility that religious 
clubs and others not subject 
to school standards could 
meet during the school day 
and at the same time that 
other students are in class. 

(ove r) 
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The dilemma is that, in 
these cases, schools might 
have to adopt strict 
attendance and supervisory 
regulations which run 
counter to other require­
ments of the law, discussed 
below. 

B. At .6ehool.6 which peJt.mit non-eUJtJt.ic.ulum It.elated g1t.oup.6 to 
me.et, "equal a.c.c.u.6 11 

J.,1, .t1t.,lgge.1t.ed when a. .6tudent dJt. g1t.oup 06 
.6tude.n.t.6 Jt.eque..6.t pe1t.mi.6.6ion to meet. The 6ollow~ng c.ond~tion.6 
apply: 

VESCRIPTION 

1) The meetings are 
voluntary and student 
initiated. 

DISCUSSION 

l) A key to "equal access" 
is that only a student or 
students can request 
permission to meet. The 
meetings then must be 
student-led. A school 
cannot . refuse a group 
permission to meet because 
school officials or other 
students do not like the 
content of the meeting, 
because a group may advocate 
changes in existing law or 
discuss co~troversial 
social issues or because 
school officials suspect 
that adults or outside 
groups have encouraged 
students to request meetings. 
Nor can it deny permission 
to students, including 
cult members, to meet for 
religious purposes. 

Schools can refuse 
permission togroups that 
are illegal or that 
materially interfere with 
the orderly conduct of 
educational activities. 

... 



2) Non-school persons 
may not direct, conduct, 
control or regularly 
attend activities of 
student groups. 

3) Schools must not spon­
sor "equal access" meetings. 
Sponsorship is defined as 
"the act of promoting, 
leading or participating 
i n a me e t i n g . 11 

- 7 -

But administrators may 
not make arbitrary 
speculative decisions. 
A group cannot be barred 
at one school because a 
similar group at another 
school has caused problems. 
The school can refuse 
permission only if that 
group actuaTiyis engaged 
in or plans unlawful 
activities. 

Schools may make 
rules concerning the time 
and place of meetings. 
These rules must be 
reasonable and non-dis­
criminatory . 

2) Sc~ools retain the 
right to develop regula­
tions covering the condi­
tions under which out­
siders may attend meetings. 
They must also monitor the 
number snd frequency of 
outside guests. 

3) The assignment of a 
teacher to a meeting 
ordinarily does not 
constitute sponsorship. 
at least where the 
teacher's function is 
custodial. In fact, 
teachers are commonly 
required to be present 
at student meetings 
because of insurance 
requirements, local policy 
or state la\-J. 

(ever) 



4) • Schools are not 
required to expend more 
than the incidental cost 
of providing the space 
for student-initiated 
meetings. 
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The requirement of 
non-participation" can 
create serious problems 
for teachers who take 
seriously their respons­
ibility to guide young 
people and make their 
participation in clubs a 
meaningful educational 
experience. 

It is doubtful 
that Congress intended to 
prohibit teacher partici­
pation in non-religious 
student meetings. But 
many school distr~cts 
have interpreted the 
Act to mean that sch o o 1 -
assigned personnel must 
not participate actively 
in any non-curriculum 
related meetings. 

• Two districts have -
developed an educationally 
questionab1e response to 
the issue of supervision. 
A Long Island, New York 
School Board is considering 
whether or not to appoint 
the school custodian as 
its agent responsible for 
11 equal access" meetings. 
In Fulton County, Georgia, 
meetings may be conducted 
before or after regular 
school day hours, but Pmust 
be held during the time 
regularly scheduled for 
school custodians." 

4) Congress appears to 
include payment for a 
school employee to monitor 
a group as an "incidental 
cost." School administrators · 
do not agree. Several 



5) The Act- does not 
address the issue of 
whether or not the use 
of school media to 

. announce meetings is 
consider~d sponsorship. 
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analysts argue that it 
would violate the U. S. 
Constitution for a school 
to spend any money for a 
student reITgious meeting. 

In Portland, Oregon, 
the school district be­
lieves that a school agent 
cannot be paid fo~ his or 
her time. The teachers' 
union will not permit 

. teachers to monitor or 
supervise meetings with­
out payment. In addition, 
it requiees students to 
find their own advisor. 
This creates the possibility 
that groups that are small 
or have unpopular ideas 
will not b~ able to 
meet because they cannot 
find one. 

5 ) If the p u·b l i c address 
system, t .he school paper, 
bulletin boards, etc., are 
generally used to announce 
student meetings, it may 
be that using them to 
announce "equal access" 
meetings is not considered 
school sponsorship. How­
ever, one major proponent 
of the Act argued that 
even a simple announcement 
of a meeting by a teacher 
would constitute sponsor­
ship. 



6) A school · is not 
authorized to "limit 
the rights of groups of 
students which are not of 
a specified numerical 
Si 2 e • II 

7) The Act does not add­
ress the issue of whether 
or not clubs must have 
an "open admissions 11 

policy. 
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6) This provision was 
included to guarantee 
the rights of students 
who are in the minority 
in a school. It appar­
ent1y also means that a 
school could not set 
maximum limits unless the 
meetings are so 1arge that 
they become unruly. Never­
theless several school 
districts give principals 
the power to set maximum 
limits in advance· of 
meetings because of Fire 
Marshall regulations. 

7) Whether or not each 
meeting must be open to 
all students without regard 
to race, gender, or 
national origin is an open 
constitutional question. 
It appears that religious 
groups may be permitted -
to exclude those with a 
different belief system. 

C. TheJte aJte hpec.ial p1Lovi.6ion.ti Jtega.Jtding me.e.ting.6 on .6tudent 
Jtelig,<.ou.6 gJtoup.6 u,h,<..c.h c.1te.a.te. a.ddLtiona.l c.on.ti,lde.Jtat.lon.o. --

DESCRIPTION 

l) There must be no 
attempt by a school "to 
influence the form or 
content of any prayer or 
religious activity." 

2) No school agent or 
employee can be required 
by the school "to partici­
pate in prayer or other 
religious activity." 

DISCUSSION 

1), 2), and 3) 
These provisions are 
straightforward. 



3} No school agent or 
employee can be compelled 
"to attend a school meet­
ing if the content of the 
speech at the meeting is 
contrary to hii or her 
beliefs." (This provision 
applies to nbn-religious 
meetings as well.) . 

4) "Employees or agents 
of the school or govern-

11 __..m~nt are present at 
religious- meetings only in 
a non-participatory 
capacity." 

-11-

4) This provision is one 
of the most troublesome. 
Since schools are required 
to insure that 11 non-
school persons may not 
direct, conduct, control 
or regularly attend 
a~tivities of student 
groups," they will have 
to keep records of which 
outsiders attend meetings, 
how often, and decide 
whether or not they are 
influencing the meeting. 
·schools have to insure 
that student participation 
is truly voluntary. Several 
analysts believe that even 
this limited school partici­
pation required by the Act 
may - constitute unconstitut­
ional entanglement with 
religion. It appears to be 
clear that schools retain 
a certain amount of power 
to act "in loco parentis" 
(~n place of the parent). 
However, when religious 
cult - groups meet, there is 
disagreement about what 
action schools can take to 
prevent children from being 
brainwashed and to make sure 
that the psychological 
warfare practiced by 
cults does not take place. 

(over) 
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III - Conclusion 

There are no perfect solutions to the 
problem created by "equal access." But some 
community relations problems can be minimized 
when groups believe that they are being treated 
fairly. There are several ways to shape policies 
which contain the least potential for community 
divisiveness and interference with sound 
educational practices. 

These include development of clear and 
uniform regulations covering "Equal Access," 
which take into account the needs of individual 
communities. In one suburban area, AJC and 
several other civic and religious groups will 
join with a regional school board association 
and use case studies to develop appropriate 
guidelines. In one industrial mid-west • 
city, AJC will join with the Catholic Diocese, 
an interfaith coalition, a local congressional 
office and city officials to develop guidelines. 

In a West Coast city where school officials 
have been reluctant to come to grips with the 
issue, a Jewish-Christian Assn. along with the 
Ecumenical Ministries Organizat_ion will offer 
model guidelines for their consideration. 
Other projects are being planned. 

The American Jewish Committee will continue 
to monitor the progress of "Equal Access." We 
are prepared to work with schools and communities 
to help them develop specific plans for their 
districts. For further _information, please 
call or write to Marilyn Braveman, (212) 751-4000. 

86-620-10 
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THE EQUAL ACCESS ACT: THE LANGUAGE 

"Sec. 1. (a) It shall be unlawful for any public secondary school 
which receives Federal financial assistance and which has a limited 
open forum to deny equ~l access or a fair opportunity to, or 
discriminate against, any students who wish to conduct a meeting 
within that li mited open forum on the basis of the religious, 
political, philosophical, or other content of the speech at such 
meetings . 

"(b) A public secondary school has a limited open forum whenever 
such school grants an offering to or opportunity for one or more · 
noncurriculum related studerit groups tti meet on school premises 
during noninstructional time. 

"(c) Schools shall be deemed to offer a fair opportunity to 
students who wish to conduct a meeting within its limited open 
forum if such school uniformly ~rovides that --

11 (1) the meeting is voluntary and student-initiated; 

"(2) there is no sponsorship of the meeting by the school, the 
government, or its agents or employees; 

"(3) employees or agents of the school or government are present 
at religious meetings only in a nonparticipatory capacity; 

11 (4) the meeting does not materially and substantially interfere 
with the order l y conduct of educational activities within the 
school; and 

11 (5) nonschoo l persons . may not direct, conduct, control, or 
regularly attend activities of student groups. 

"(d) Nothing ·i n ·this title shall be construed to authorize the 
United States or any State or political subdivision thereof --

"(l) to influence the form or content of any prayer or other 
religious activity; 

"(2) to require any person to participate in prayer or other 
religious activity; 

"(3) to expend public funds beyond the incidental iost of providing 
the space for itudent-initiated meetings; 

"(4) to compel any school agent or employee to attend a school 
meeting if the content of the speech at the meeting is contrary 
fa the beliefs of the a.gent or employee; 

-A-
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"(5) to sanction meetings that are otherwise uniawful; 

"(6) to limit the rights of groups of _students which are not of a 
specified numerical size; or 

11 (7) to abridge the constitutional rights of ,any person, 

"(e) Notwithstanding the availability of any other remedy under 
the Constitution or the laws of the United States, nothing in 
this title shall be construed to authorizi the United States to 
deny or withhold Federal financial · assistance to any school. 

"(f) Nothing in this Act shall be construed to limit the authority 
of the school, its agents or employees, to maintain order and 
discipline on school premises, to protect the well~being of 
students and faculty, ahd to assure that attendance of students 
at meetings is voluntary. :· 

"Sec. 2. As used in this title --

"(1) The term 'secondary school' means a public school which 
provides secondary education as determined by State 1aw, 

11 (2) The term 'sponsorship' includes the act of promoting, 
leading, or participating in a meeting, The assignment of a 
teacher, administrator, or other school employee to a meeting for 
c~stodial pur~oses does not constitute sponsorship of the m~eting. 

"(3) The term 'meeting' includes those activities of student_ 
groups which are permitted under a school's limited open forum 
and are not dir~ctly related to the school curriculum. 

"(4) The term 1 noninstructional time' means time set aside by 
the school before actual classroom instruction begins or after 
actual classroom instruction ends. 

"Sec. 3. If any provision of this title or the application 
thereof to any person or circumstances is judicially determined 
to be invalid, the provisions of the remainder of the title and 
the application to other persons or circumstances sha11 not be 
affected thereby. 

"Sec. 4. The provisions of this title shall supersede all other 
provisions of Federal law that are inconsistent with the provisions 
of this title." 

P. L. 98 - 377 
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Ant i-I:ef amat ion League of B'nai B'rit h 

Introductions 

MEMORABDUM 01 LAW 

£2!1atitutional. ',uestione Related. to the Inc.luaion 
ot a 

Question on Relig1on1n the 1ederal. Camua 

1966 

The United f>tatea Cenaus Bureau 1• cona1dering the incl.uaion 1n the ~eationna~ 'I" 

to be used in the rugular l.9'10 federal d.ecenniel. census ~ JOPU].ation 1n the U .s .A., 

of a question on relJ.81on • 

There 1a no record that a. tuest1on on religion ha.a been aaked in any previous 

regular federal aena:ua of population. from 19()6 until 1936, the Bureau of Census did 

coDdllct a decerm1al Censua ot llelJ.8ioua :Bodi.ea. But thia vu done by circulating 

ciueati.onnaires to the YBriowJ religiOWI bodiea, wich took their own censuses of 

their member& end filled in the .,uestionnairfl on the baaia ot theae censuses. 

Recently, in March, 195T am again, 1n October, 1965; a f1Ueat1on on rel1gion ws 

included, but~ 1:n the mont~ sample atwliea carried on by the Bureau~ Cell.lU8. 

The .October, 1965 18lillp].e study included a tue•t1on as to both race and religion, but 

this ve.a a ~esult ot a verJ> special eituation. Section 4o2 ot the 19621, CiVil Rights 

Act (Pub.lie Law 88-3!S2, 88th Congress, H.R. TJ.52, July 2, 1964) specUioally provided 

• that the COIIID.:1.aaioneir ot Education shall •ma1te_ a report to the Prea1dent and the 

Congress ••• concern.int~ the lack ot availability ot equal educational opportunities for 

individual.JI by reason of race, color, rel.igion, or national origin in :public educa­

tional. institutions at aJ.1 levels 1n the United States ••• " 

The 1964 Civ:U Rights Act contains another censua taJs1ng proviaioo but this 

(over ) 



one does not include rel.igion as an 1 tem to be ascertained. Section 801 which deal.a 

Yith Begiatratian and Toting 8tat1at1C9 provide• that the Secretary of Comuerce "ahall 

pl'Clllptly conduct a aurYe1 to ccmpile ••• a count ot penona of "TOting age by race, 

col.or, and. natiozial. origin, and deteniil'lation ot the extent to 'lfhich auch pereons 

are registered to wte, a.nd ba-,e wted in any atatevide prtmry or general. el.action 

1n vhicb. the meimbera ot the United States Houae· oZ Jlepresentat1'Y98 are namin&ted or 

el.ec:ted ••• Such 1n:tormat1on ■hall al.so be collected am compiled in connection Yith 

the 19th decenn1al. census, and at such other time& u the Ccmgresa may pr,,acribe •.• 

Provided, however, that no peraon aha.ll be coq,elled to d18cloee hia race, color, 

natioDal or1g1n, or tueastiom about h1a palitical party attillation, how be TOted, 

or the reaaona, tberetore, nor ■ball any penalty be inwked tor b.1a t&Uure or 

retu.aal to make such d1acl.o1Nre. hery peraon interrogated orally, by written wn-ey 

or _'l\leationnaire, or by aziy other w.ns Vith respect to INCh information, shall be 

fully &dvued Vith respect to his right to tail or retuae to furni•h such infol"ml!ltion." 

Hoveftr, it the proJeoted 1970 Federal Census of the United States popul.&t1on 

1ncl.udes a quution to 'be &eked by cenaue takers of :respondents u to the rel.igious 

attil1at1on _or belief of the respondents and th.oae in vhoae bebut they answer, this 

wow.d be the t1nt time that ind.1:rtduala wow.d be £!!i.':lll'!'d, under penalty for failure 

to do ao, to •tate their rel.1.g1oua attil.1.aticma or bel.iefa to cenaus enumerators, 

duly designed. otticera ot the tederal. go,erument. 

The tederaJ. statute of August 31, 1954, 68 Stat. l0l9, which directs the 

Secretary o:f' Camnez"fle to take a pc,pula.tion census in 1.960 and every ten yeara 

thereafter, provides tor penal aanctions tor refusal. to IS.El8Ver questions and tor 

replying fal.a~. A person over e16hteen years of age 'llbo retuaes or vUtu.Uy 

... 



neglecta wen 1'9CIUeated by an authorised crtt1cer ot the J)epartment o:t ~ 

actiDg under the toatructicma ~the~ of CGuamsrce to answer, to the best 

~ his 'mow1a!geJ lley q:ue&tion sulJm1tt9d to him in cmmectiaD with ley' population 

c:euu, 1a liable 1to a fine ot up to tu,o.co, ar ~ up to •iztl' d.aya, 

or both. l3 USCA. :m (a). A pencm vbo ~ g1fte a :rai.e an.ewer to ~ ~ 

he 11 aak8ci ill lia1'1e to a. ts.ne ot '1P to t,oo.oo ar ~ 0-t up to cme :,ee:r, 

or bath. l3 USC,. ~!21. (b). !he •tatute d.oa i,ron4e, bi.Nnez, tbat "'Vhm'e the 

daatrine, t.aecbing, 01' diacipJ.1D.4' o(.,.aey rel.igiQWJ denrmrtna-tticm or church prohibits 

the d1r.l.011Ure o:t 1.n1'armlltian relat1Te to~, & retuaa.1., in IUCh c~ 

to t&.ln11sh 8l1ah 1221armirt1clll, aboJ.l rJOt be an ottanae" ud.er the prlJ'IU10111 cu.tad 

abffe. l3 lJICA. 225 (d). 
. -

'?h1a Ml!i01"lltll=al d-.i. v1 th tbe ;propriety- ot 1.Delud:tng • fl.Uestion cm. religion 

1n the ~ tade:E'al decenn1&l cenwu o:t pc,pw.aticn 1D term. ot 1ta comi.aumey 

with the aategum-d.t ot treedam ~ rel 1g1,oa qentaine4 1n the United Sta'teS Cmat1tat1m,, , 

Ceuti1:Ut1oaallt.y of Inslud15 a,=1on on Reli.doua . 
§11at1on·ar Belief in the era1 CauiJa oTPginilat1on 

'l.be J'1nt .Amemment • to the :red.eraJ. Ccmrtitutian prcmdee, ~ part, aa 

tollowa: 110cmgreaa 9bal.l JZBke DO lav reapecting an eatabliahment ~ relision or 

. prohibi til:lg the b-ee· e:xercue thereof." 'i'b1.I FQhibition, of course, 1a acldreaaed 

not ~ to the legial.&t1ve branch O'f guveznmaut. but to the J'edereJ. Goverm.ent aa 

sueh, izJcluaing all its branches. McCcl.llml Te l3oBrd aL 'Zducatum, 333 U.S. 203,206 

(l.948); aa to the JQ,lioial. branch aee United States v. Bal Jard., 322 u.s. T8 (1944). 



'1\le meaning of the "estabJiahmant ot N!Ug1on" c:lawle of the r1rat 

Amendment baa 'been defined 'by the Unit-1 States SUprame Court 1n heraon v. 

BOS1"d of Bduoati.on, 3J) U.S. l, (1.94T) am McColl.um"'• Jo&rd ot &1ucation, supra, 

&8 tollovs: 

Be1tbe:r a 1tate nor the J'ed.eral. Gotez'Dililll11. can aet q, a churoh. 
Beither can they pua law 11h1cb. aid one. ~• aid all,. 
~• or prefer one :rel 1g1no .. cner w. ~er .. can 

orce or 1.nnuence a person to go to or to ram.in away trcm 
church apin•t his ¥ill or force him to F9fw a 'belief or 
diabellef 1n any religion. Bo ,-non can 'be prn19becl tor 
enterta1ning or for protuaing rel1g:Sma beliefa or dubellet!I, 
tor ahurch attem.•~ ar non-&ttandam•. lo tea: 1n qr ac,imt, 
large or --.u., can be lm.ed to .suppmt &Jl3' rel1-g:1owa act1nt1ea 
or 1.nn1tut1ona~- vbatcner they my be oalled, or Vb&teftr torm 
they ~ adop-t to tee.ch or prac,t1ce NJ, pm. lleitber a nate 
nor the hderal Cktf61awent oan, c:,eoJy or ~, participate 
1n the atta1rs 9:t !& n11g17e O?J5!:!?1sationa ~ R"99P!a am 
vice ..-ana. In the V01'da of etteraon, the c:l.aue aga,1nert. 
esteb] 19bnwm+. o'f rel.1g1on by lav wa intended to eect ... wl.l. 
of eepan.tion between church and. atate.• 

In Zoraeh v. Clewlcm, 343 U.S. 306 (1.952), the 8v;,ieme Court adhered ez;preasl.y 

to 1te 1'4te:xpretat1on of t.be 1P1nt Amendment aa gi'¥1!11 in the MeColl.um and hereon 

cans. It ta tzi&e that 1n the .Barach case 1.be Supreme Court 414 not • atrike down aa 

UDCcmstitutioD&l the Bew Yark "reloued tuae• pl"0gl"8m u it W dane in the cue ot 

the Champaign pl"08%'8m, im'al'ff:d in the MeOollum cue. But the _Court -4e it .cl.ear 

that the different treatment of 'both programa vu not due to a cb&Dge 1n the Court's 

atti tu.de on the interpretation of the Fi.rat .Amendment ( "We tollov the Mceollum case," 

page 31.S), but aolely to tactual dti"terencee 1n the tvo programs. 

In two later deciaions, Engel y. Vitale, 370 U.S. l&2J. (1962) and 1n Sohegjp y . 

School District of Abington !'oVDab.1E and ita IXJRl)ft,nion cue Murray y. Cu:rl.ett, 



_,_ 

374, tJ.S. 203 (1963), the Supl'w COtU't again cl.em"ly e:xpreued. 1ta a4llerenoe to the 

interpretation gi'Y'II! to the J'int 4mem:meut in the McColllm am ~ dec1a1ona. 

ln the ~b caae, the Col.In 1.u a 6-1 deou:t.on, rw.ed. that the ~t 

ot the recital. ot a atate oampoeed prayer in a Bev York »u)>l.ic achool cl.aam -.. 

unconat1tutionAl. u a nol.&tion ot the z.tabl1abmn+. Cl.sue ot the 11rat Aandmant. 

The !!!!!!:& and !sT!l OUfl pre■ezited. the CGllrt vith 1'Ul.1Dg OD the 

val:f.di'ty ot Bibla rtM1ng and pray1tlg 1n the public ICbool aystem. !be Com1l 

unequi'YOC&ll~ held •IW:lh set1Tit1N to be n.olaticaa ot the lateUehment Clawle ot 

the 'f1nt AmlladJalnt. 

In the ~!22 cue, J\lst1c9 Cl.ark 1D renda1.zlg the opinion ot the Court, 

mined relate4 pnrriowl aaau decided by ~ Courta 

"'.rhua, U VI' haft Uld.1cated1 '-~ ClJiuN bu 'bNn 
directq ccmaidal"ed 'by th1a Court •1cht ti-. in the put acare 
o't yea,ra amd, Vith onJ¥ one Jue~~ d1saertillg oa the point, it 
baa comiatentl.7 hel4 that ~ Cl811M vitbdrev all . l.egial.aU'f9 
pom: rupee.tip« reH41aua belief or the !!F!!•1on thereot. 
The test my be nated. u toll.ova: Wbat are the pa:poae am 
pr1-ry etteat o:t the enactnmntt u either 1a tu adw.ncemam 
or inhibitiori o'L nl :Sgjcm. then. the enaot.at azoeecla the 
acop41 ot l.egial&ttw powr u cireuiacribed by the Coaatitl.lt.iOD. 
That 1a to 11111.7 that to vithatam the •t:J:1.ct\u'ee ot the eatablish .. 
ment elauae -~ere nurt be HaUlar lee:1•lati.ve ~ am a 
priJzl&Ty ette:t tba-t neither •bane• nar inhibita rel1g1on ••• 
The J'ree Bn:rcise ci...e, UkaviH conaide:red --.rq t1MII here, 
vitbdraw f'rl• legialati,e }'CMIZ', state aiJd federal, the exert1on 
ot ~ rellt2'1wrt cm the tree enrciae ot rel 1gjon. Ita ~ 
1s to secu:re relipowl liberty 1D the indiv1dul. b:,1>rohibiting 
any imasionll thereof by einl. autboritz • Ii 

'!he prmiaiona of the 111'lllt Amendment relating to ~on rest on the 

premise that "both r-.aJ.igicm and go"1e:rnment can beet vork to achieve their lotty 

aims U each 1a le1't tree from the oth«r' 1n ita respooti..,. sphere." ~um v. 

(ove r ) 



B0fU"d 2! Ed,ugaticm, aupm, at P• 212. In~, the gona:lilllrnt camot., under . 

our canatitut1caal ayatam of Nplll"Stian ot atate am oburah, pry 1nto t-he rel1g1GUB 

'bel1e:h ot c1ti&eml. ReJ1glm 111 a private -.tter, of DO OOMftln to the c1Til 

autboritiea. 11tel1.g1cm 11 vbolly t.aapt frm t'ba i61Tll looillty'iJ mg,,1PtDM." 

Ma4iacm' • Repe:tz:!90!, Point l. 

\be 1Dcl»11cm of a cueat1m as to rel 1.gion :I.D the fQttt..,. ,n1ng eeuu 'lflRsl.d 

nm comiter to tmae time-boDcred pnm~ ot om- coan1tuUonal Q'Btem. A 

goaezmnaut ll@'mt wauld. ha'Ye tlie duty to ult a cit11au to d.ecl.Ve his Nl1g1cua 

canv1et1on azJd. att1.l.1.aticm, it arq-J aid, 1t DOD81 to ao 4ec:l.&re. b 1Dlin4ual 

would be taced Y1th a mndate trcm the pMtii rt to ~a"-hi.a Nl1g1cua 

• bellefa, w:t.ch 1a tarb1ddan mx1er t.ba '1nt + a 1veut.. !ffl'lcp ., • !o&rq pf 

Education, aupra, p. 15. Bemetbing tbat 1a am ebonld rea1n a:clu•1.'ftl.1' a matter 

ot the COllSCience of the iJJd1:v1dll8J. wuld be Wittllld away it & go+cnmaut ottic:1Al. 

"armed v.l.th the tlllDCticmS of the law" (MadJ 1ml' I lernaMtranoe, tint puegraph) 

ware giftn the IIUtbority to a-zn1ne bim u to hill tru.e rel.1g1oull belSeta. 

'fo a certain ext.eat the law ref'l.ecta ~• of the 4lmgc' to .'-"811g:\ou,a 
- .a=- .t. 

f'reed.cm inberent in ccq,ul.aGcey ~ b)' tedeNl. ottic1&1.a J'9l.at1Dg to re.l:tgiou. 

belie1' ar &ffil.1at1an. Aa mentioned befwse, it aa:empt.t tJom pmi alua1t tar refuaillg 

to amsver a cenaws question, a peraon ltbo 4ou 110 becW ~ doatr1.D8, t48ch1ng~ 

or diadJ;,Jine of my rel1g1an ar ehurch prohibit. the dSecloaure ot 1.Dtonatum 

relating to me11be111h.J.p." 13 UBCA 240. :e..it ~ ~ dou _not IUttice. It 

fails to provide tor the oaae were the 1nd1T.1duBJ., quite apart tran the tesob:tng14 

~ his religion, may be unv1lling to reveal. b:f.11 reJ.1giowl beliefs to IIZJYbody, least 

of aJ.l toe. gove:u::unent agent, tar zrsoa• al tear or oamscitmce molly apart tram 

rel.:1gi.ous -~. 
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groups. But there 1s .!!2 comrtitutioDal prcm.aicm ba.n1.J3g feclenJ. aid to indu.9tr:1&l. 

or priwte businea• groups. 'DMlre .!! a a0Dlt1tutional prorta1on barnJ1s such aid 

to~ graupa. Heme, the tact that -.. Jlaeau ~ Oemnaa, ~ ... 

.-atiam includ.ed. in tbe Cltlll8US 1 ~ obt.ain 1.ntonat1ocl. vh1ch 18 wt UH1'ul to 

certa1n bua1DNa, l&bor and otM:r ll"'NPII, eamx,t be aed. iO 4'UtUT• •1m1lv 

progxam to obt&1n infarnat1on to &14 one_ or eaaa ar tm:D. a.ll rel 1g1maa graupa. 

1be incluaion ot a ~i.on cm reUg1an in the federal eenna ay canstitute 

an ~ infriDgeaant v;,an the pri,aq ot .Ame:n.can eitiseDB nnl.~ ac 

1nt8rtaNnce nth H11g1ous tnedcm. Aaeneaa 4elloaracy nova 1n 1aqe •NNre tram 

tho treedom ~ think u one_ vi.UN. Ve baft lq u.at ~, pe.rti• 

cularly tb&»e tram ott1c1&l. aoureea, tes,1ma '<> force ecmfoni~, :poae & graw 

danger to a tree am ~1.c •ociaty. In a tot&Utanan aoas.ety 110 1nte1'Ut o't 

the people 18 dNllld ou.taide tlw ~ and. concern ~ tbe ■t.ate. In a 

deDl>CZ'IICY C9ri&1n upeata of tba ,-:,ple'• liwa an bel4 11m.ol.able - eh1et 8lll0Eg 

these 1a the relat1ml. ~ an w bis Ma.k.a-. ln a 4euae11IO.f comm1tted am aec\lnk!. 

by the Constitution to tiw principle ot npa:ration o:t ollllrCh am nate, the re11g1an 

0-r ftC'y penon is not a pz-q,er 1'QbJeat ot gu":u:maeat 1Dqu1ry. A mamatoey require-­

amt to 41"t'Ul.ge cme•• Nligim to an otticsi&l eowezwt m4t 'jay 'be Tieved -u a 

Tiolation of 'l:he right ot :priwey ~ering with nl.:t.gioa f'rNdom. 

Pnwcy u d.afiDfld "u the rigbt of &11 illdiv1dual. to be b'ee tl'CD imdeaire:1 

or unwarranted 1"9ftlat1on to the pul)lic of •ttera regardJ.ng 'llbich the public 1s 

oot concerned" (W&n'eJl am. ~eia, The ll1gbt to Prt-.ey, Banard Lav Rn., 193, 

m.) am u "the right ot a pera011 to be let &lone" (Coal.e;y, ~, Sect. l.35, 

4th Ed • . (932)) -- ta ri&bt or inviolate i,enoaauty. Juat1ce Brtlnd.eu, 1n his 
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'.Re] 1 g:1 c,ua ~ became rooted 1n Amm-ioan tbauSht and 110C1at7, not OLlt 

of 1n,1tt~ to Nlliglan, but pnciaelJI' for t.be yery OJ,11901ite :reeaan, cut of 

defc81JMa tor' r"11g:taa. •tten o:t oonaci41Doe wre 10 1wJ,C»: aat 1.bat it wa CCD­

aidared 1nt.olarablo to d.elepte to otba:r• 1:.be pcMl:l" to diet.ate with 1,-.pect to them. 

Tc b&ff relJ,gioD auppc,rtad b7 tcca wnt to pit a;,edimter SD ·tm, place of ocr:r,1o­

tian, lllD1 prwtaaae 1n 1lbe place of 11Daeit7J !,t Jl8llllt 11,be ~Um of lit1t'. 

au:pr11D8 m:1 moat 1Ubl1me w.iue to ccmaideraticm that ,,... m~ am~. 
Yitb tb8 pu.._ ot tima, t.b1a cem to mee tut tbe llt&'te had no blm1_,• to 

intenene ui the Nl&tion8 'between ~ and Qoc11 ffC 1t tbe IIOUff for the s.nter­

-.entimi waa to gtw 111d lmd. C)Qll1fart to t:be nan 1D tbcae Nlaticma; tor ~ 

nen w.en eeem:fns\Y fr1.endl.y1 we Hen .. an s~1mm:t, u a ooa:pn1Uta:la:lg ~ the 

apirit.ual. WO).,,... tmd. parity. 

J'olJ..cndiig the ~ in 1776 ot tbe Yi2g1D1a Dllclarat1an ot ligbta, 
/ 

Jeffer'ecm bailed a bill to 1Jzp'J,eaant tbe gu&nl1tee ~ Nl1g:tc,u,a tnedm. It ws 

not, bawefflr, until l.'185, tol,l.osd.Jlg Nad.iaoa1 ■ Y1a1xJey VS.tal b1a !!~• that 

Jettaaan•e bill. far enablieb:Sne Nl1gicua tNedDal eaaae befm:-e tbe legialature 

tar ettecti"le action. lt ·beoame l.av in 1786. Baiw: of 1138 pbruea haft now 'beGc■De 

p&T't o:! tba Amlrican ]Mtritagei 

~t to auttm- the e1vU. 111181,atrate to iDt1"u4e b1a power■ into 
the t1eld o:t o,p1Dicm, .m. to ~ the proteu1cn of :pl'Ol"00&t1on 
of pr1J:lc1plet an ~tion at tbe1r 1U tendfl.DC7, 1a a~ 
tal.lacy, vbich at once deatzaoyw aJ.l. ftlJ.gi.oQ8 l.1.beny, becauM be 
being, o:t courae, 3'lde;e ot the tez:rienoy, vill maa h1a c,p1n1ms 
the rul.e of Judgment, am appl"OW·or oondtnnn the Nmt1memt8 ot ot.ber8 
0Zlly u they aball equa:re "1th or ditter trm bi.I om; 'that it 1a 
time CDCNgb. far the rigbtfUl purpoee of civil govc:maut, tor its 
offioen to interfere ,a,n the pril2c:~ break out into ow:rt aata 
e.gain9t peace IIDi good crdar J ••• " 
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Justice~~ canau.rring 1n the Schempp d.eai.aicn stated that "umer the 

lint Amem2zmmt it ~.a atnc~ a matter 'tor the :S.rlr.U.'l'idua.l and h1a ch'llrch as to 

wat omaroh be vm belt:mg ••• " J1111UN :Drennan oonma:rr1ng 1n the Schempp caae aaid: 

"'l'he latabl.iahment co.sue vitbdrev trcm the ._,. ~ legitimste legialat1-.e concern 

and ccm;,etenae a apacit1c, but oampreheu1-.,., u-ea ~ hmlln c0'¥blat, a mm•• 

beliet in tbe YffitJ• o'I aama tnmeendental. 14N aEd. llllll'• Clpl'9Hion am action 

ot the be] j fd OZ' duNl.1~." 

'.l',h1a princi;:l• vaa clearly eatabJ1 ■bad 1D the 'B&Ulll"d nae, vben the Cotlrt 

aaid: "Man•. relation to hi■ Ood. WU Jade DO OODCG'D ~ the nate. • He VU.~~~ 

the 1"'1&h~ to ~ . u he pl.eaN4 am to &llSWI" to no Ja1D tor the ffZ'ity ~ hia 

It therdON .... 1D.ecmpnhanai'ble tba1; oi ti..,,. vUl. be ccm,peU fld to mu 

a proteaaion to a cenaua eTNID9Z"'tor ot tmtiz' taith o.r l.ac:k ot it. Certai.Dly', to 

force nch a proteuioD U to 1lupoae a degree ot preuure tar ~ ccmtormi~. 

That the roepom,ee g1-.en to the eenna emamrrator are •1nt&1ned in c:ontideno• u 
~ a satiatactar:r answer to tb:18 obJecUoa. In amy inatancea the enumal"l\tor 

1a a neighbor o'I th.e rellpOP4ent. 'frvle, the emPWt&tar 1a bound. to aao.recy, but :moat 

respca1enta v1ll mt mov th1a am, in &Ill' flWlt, ~ known to more than one 

person oan no longer be~ a secre't. Renee, the ineTitabl.e result~ the 

incl.wlion of such a •p■tion 1n the cenaus 1a to axtrt preeRl"S an the rellpODdent 

'Who 1llJ.y have unortho~ re,1 ig:1,0QII beliefs mi.eh he w1ahQ to conceal. 'l'hua, there 
\ 

YCUld. be additional. ·wrongs -- a degree ot certain error in the ~ result, as 
. ..,.,. 

veil aa a ~ ~ tr,aedcm ot oomcienae. 

Conel.uaion: 

The 1'oregoin45 d1acuaa1on demonstrate. that the 1ncluaion of a question on 

(ove r) 
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rel.1gian in the 1910 fe4val 4eoemu.al oenaua """14 raise Mriowl eonatitutione.J. 

queatioml • . It VCNl4 iJrfool.w the tedllnl eo+e.cwt 1n actiw 1lbich 9q vell 

IUIIOlmt to a violation of aanat11ut1Gnal lild.tatiana. 

--Abrahmm H. Foxman 
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Is It the Government's Business? 
By Leo Pfeffer 

I F THE FEDERAL census bureau bas its ·way the 
American bousewif e who comes to the door to answer 
the census taker's ring in 1960 will be asked not only 

the names and ages of the members of the household but 
their religion or religions as well. According to the latest 
available information, the bureau is presently inclined­
although it has not finally decided-to include among the 
questions asked in the course of the next census the ques­
tion: "What is your religion?" If the bureau does ask this 
question it will be the first time in the history of our nation 
tha~ the federal government assumes the power and right 
to query the American people as to their religious affilia­
tions or beliefs. A breach in a tradition going back 170 
years to the first decennial census of 1790 should not be 
undertaken lightly and without serious consideration as to 
its validity, implications and potential consequences. 

A Questionable Interpretation 

The government has in the past gathered statistics re­
lating to religious bodies. I~ has done so, under a specific 
statute ( of at least arguable constitutionality) authorizing 

• such gathering of statistics, by inquiries directed to the 
religious bodies. What the census bureau proposes to do 
now is something entirely different. The statistics resulting 
from inquiries sent to denominational headquarters have 
been much criticized on the score of reliability. Churches, 
it seems, are not immune from the very natural tendency 
of organizations toward liberality in estimating their ·mem­
bership. Hence it has been felt-and the bureau appar­
ently agrees-that the only practicable way of getting re­
liable statistics is by direct questioning of the American 
citizen as to his own religious affiliation or belief. 

The authority of the bureau to include a question on 
religion in the census is by no means free from doubt. The 
bureau does not propose to act under the specific statute 
authorizing it to gather statistics relating to religious 
bodies but under the general statute directing it to take a 
decennial "census of population." In the past the bureau 
has construed this general section as authorizing it to 
query individual Americans not merely as to name and 
residence but also as to age, occupation, place of birth, 
citizenship, and even as to what language they speak at 
home. It has taken the position over the years that such 
information is relevant to a "census of population," and 
now appears to take the same position in respect to in­
formation regarding the citizen's religion. It may well be 
conceded that if there were no questions of constitutional 
law or public policy such an interpretation might not be 
unreasonable. 

But fundamental questions of constitutional law and 
public policy do exist. The most obvious is the issue of 
compulsion. If the bureau is correct in its interpretation 
and has authority to include a question on religious affilia-

tion or belief in making a census of population, then 
Americans to whom the questions are put must answer 
them. The federal statute is clear: any person who will­
fully ref uses to answer a question put to him by a census 
taker is guilty of a criminal offense which makes him 
liable to imprisonment. 

As any constitutional lawyer will attest, nothing can be 
said to be certain in constitutional law until the United 
States Supreme Court has specifically and unequivocally 
passed upon the particular point. The Supreme Court has 
never specifically passed on the issue whether a person can 
be prosecuted criminally for ref using to answer a census 
taker's queries on religion-for the simple reason that the 
government has never yet permitted its census takers to 

• query Americans on their religion. But if anything can be 
predicted as to what the Supreme Court will do in a par­
ticular case, it is more than a fair prediction that it would 
not countenance imprisoning Americans for refusing to 
disclose their religious beliefs to governmental officials. In 
Everson v. Board of Edu~ation, decided in ·1947, and 
again in M cCollum v. Board of Education, decided the 
following year, the Supreme Court stated · that under the 
First Amendment to the Constitution, which guarantees 
religious freedom and the separation of church and state, 
neither a state government nor the federal government can 
force an American "to profess a belief or disbelief in any 
religion." In Board of Education v. Barnette, decided by 
the court in 1943, it was held that the government has no 
constitutional power to force people to salute the national 
flag or recite the Pledge of Allegiance. In one of the 
court's most recent cases (Swezey v. New Hampshire, de­
cided in June of this year), Justice Frankfurter asserted 
as incontrovertible that an American cannot constitution­
ally be compelled to disclose with which · political party he 
is affiliated. It would seem even clearer that he cannot be 
compelled to disclose with which religion he is affiliated. 
These rulings and the tenor of other Supreme Court deci­
sions indicate fairly clearly that compulsion to disclose 
one's religion to a census taker or other government official 
would violate rights secured by the First Amendment. 

No Tampering with a Congressi.onal Statute 

It is probable that the census bureau recognizes the con­
stitutional difficulties, for it apparently has expressed will­
ingness to make answering of the question optional. But 
it is very doubtful that it has the power to do this. The 
statute that makes it a punishable crime to refuse to an­
swer any question lawfully put by the census taker is a 
federal statute enacted by Congres.s. The statute has no 
exceptions in it, and it is very much to be doubted that an 
administrative officer or agency has the power to carve out 
exceptions to a penal law enacted by Congre$. The most 
that the census bureau can do is to seek to assure Ameri-



cans that it will not prosecute them if they should elect not 
to answer the question. The difficulties with this solution 
are, first, that responsibility for enforcement of federal 
penal laws rests not with the census bureau but with the 
department of justice, and, second and perhaps more im­
portant, that a government official's counseling violation 
of the law is questionable legally and even more question­
able morally. 

For these and other reasons I think it clear that if an­
swering a question on religion is to be made voluntary it 
wilJ have to be made so by an act of Congress, not by any 
action of the census bureau. But inasmuch as Congress 
has recessed and will not reconvene until January 1958, 
and the census bureau has indicated that it expects to 
make a final decision on inclusion of the question by the 
end of this year, congressional action does not appear 
practicable. 

Neither Constitutional nor Practical 

Even should Congress enact an amendment to the 
census law removing the criminal penalty for refusing to 
a1:5w~r th~ proposed ·q~esti.on on r~_on, neither the con­
stitutionality nor the WLSdom al the proposal woulct-there­
by be settled. In the first place, it is far from certain that 
a declaration by Congress that answering shall be volun- • 
tary would in fact make it voluntary. One of the recog­
nized constitutional objections to sectarian practices and 
teachings in the public schools is that though they purport 
to be voluntary they are in fac:t not so at all, and that 
when the prestige and machinery of government are pat­
ently behind a particular endeavor, compliance can hardly 
be said to be truly voluntary. This, of course, is more 
obvious in the case of children than of adults; yet even 
in the latter case many timid, -semi-literate and particu­
larly noncitizen Americans will not consider answering 
purely vqluntary even if the census takers tell them it is. 

And who is going to police every census taker to make 
sure that he tells the person questioned that answering is 
entirely voluntary? Experience with schoolteachers and 
other government officials imbued with a sense of religious 
mission has shown that reliance upon them to safeguard 
the rights of nonbelievers and even believers of a different 
faith is often reliance upon a slim reed. There is no reason 
to be certain that census takers similarly motivated will 
behave differently. 

A Case in Point 

That this objection is not purely speculative is indicated 
by the following: In June of this year the Minneapolis 
Tribune took a poll in Minnesota on the question whether 
religion should be included in the census. Of those who 
replied 22 per cent thought that the idea was a poor one 
( as against 34 per cent who thought it was a good one). 
It is certainly a reasonable assumption that those who felt 
the idea to be a poor one-or most of them at least­
would not answer the question if answering were truly 
voluntary. Hence it is of great significance that when the 
federal government at about the same time conducted a 
test-run of a census.with a religious question in the near-by 

state of Wisconsin less than one per cent of the people 
questioned refused to answer. The most reasonable ex­
planation for this large difference is that in one case the 
question was put by a private person while in the other 
it was put by an official of the federal government. 

Even if true voluntariness were present there would 
still be grave doubts as to the constitutionality of the 
action. The First Amendment not only guarantees free­
dom of speech ( which the Supreme Court has held in­
cludes freedom of silence) and freedom of religion; it also 
commands the separation of church and state. That man­
date requires that the government do not permit itself or 
its machinery to be used to promote religious purposes or 
advance religious interests. The church groups which have 
been pressing for inclusion of the question have had no 
hesitation in asserting the great value the results would 
have in church planning and recruitment. It is true that 
statistics on religious beliefs and affiliations may have 
value to sociologists and demographers, and that many of 
them would like to see such a question included in the 
census ( as they would like to see many other sociological 
and demographic questions included). But sociologists 
and demographers have little political influence and all 
their efforts would never get the question into the census 
if there were not a strong church pressure for it. If the 
proposal is effected, the sociologists and demographers 
will be the indirect or incidental be~eficiaries; the direct 
beneficiaries will be the churches. If that is not using the 
government as an instrumentality to promote church pur­
poses, I do not know what is. • 

The Church-State Separation Mandate 

More serious is· the question whether in any event a 
democratic government committed to the principle of 
separation of church and state has any legitimate business 
to inquire into the religious beliefs or affiliations of its 
citizens. An inforrp.ative study, published in 1938 by H. S. 
Linfield, of nations that include questions on religion in 
their censuses showed that in practically every case the 
government either had an established religion or was in 
some way involved in religious affairs. Under our Con­
stitution, the Supreme Court has stated in both the Ever­
son and McCollum decisions, not only may there be no 
established religion, but "neither a state nor the Federal 
Government can, openly or secretly, participate in the 
affairs of any religious organizations or groups and vice 
versa." As Thomas Paine said in Common Sense, other 
than protecting all conscientious professors of religion, 
there is "no other business . which government hath to do 
therewith." When the very first census was being con­
sidered by Congress in 1790, Madison, the father of the 
Constitution and of the Bills of Rights, expressed reser­
vations about including questions relating to "the learned 
professions" because, "as to those who are employed in 
teaching and inculcating the duties of religion, there may 
be some indelicacy in singling them out, as the General 
Government is proscribed from interfering, in any manner 
whatever, in matters respecting religion .... " For that 
reason perhaps more than for any 0th.er our government 
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has never authorized the census taker to question Ameri­
cans about their religion. 

Aside from their value to churches and religious organ­
izations, the sociological and demographical utility and 
reliability of the results of a religious census is seriously 
open to question. The 1938 Linfield study shows that in 
countries where the residents are required to disclose their 
religion to the census taker there is much skepticism as to 
the validity and reliability of the results. Denmark discon­
tinued asking about religion because it was "evident that 
the answers to the question of religious creed did not give 
a true picture of the distribution of the several creeds." 
The head of the Mexico census bureau stated that "the 
census reports on religion are among the least conclusive." 
In the United States, even among those sociologists and 
demographers who favor the religious census there are 
many, perhaps a majority, who entertain grave doubts as 
to the reliability if answering were to be entirely voluntary. 

In a letter to the New York Times, Dean James A. Pike 
of the Cathedral of St. John the Divine in New York 
accurately pointed out the basic meaninglessness of the 
results of answers to a question "What is your religion?": 

What will the resulting statistics really prove? Most people 
who are Jewish by ethnic background will probably answer 
"Jewish," even though tho/ haven't been near a synagogue since 

~ 

their Bar Mitzvah (whether or not even l~~hat). Most persons ~ 

of Roman Catholic background who have k.en inactive, but 
who have not become otherwise affiliated, will probably answer 
"Catholic." Worse still, people who are nothing at all, either by 
present commitment or past association, will probably say "Prot­
estant," since, unfortunately, in our culture this latter word has 
come to include also .. miscellaneous." 

The probable unreliability and invalidity of the results 
of a religious census are perhaps the least important ob­
jection to the proposal. The basic objection is that it is an 
unwarranted invasion of the right of privacy. The right 
of privacy, the right of silence, the right to be left alone 
has accurately been· described as the most fundamental 
of all liberties. Life would hardly be worth living if man 
could not keep quiet when he wanted to. Certainly man 
would not be free if he did not have the right of silence; 
forced speech no less than forced labor is slavery. To the 
extent that inf orrnation regarding Americans is necessary 
for the proper functioning of government, the Constitu­
tion authorizes limited invasion of the right of privacy and 
empowers the government to compel citizeqs to reveal 
such details of their secular life as their age or income. 
But no necessary or legitimate function of government is 
furthered by questioning citizens as to their relationship 
to God. The religion of Americans is sacred. It is literally 
none of the government's busine$. 



I :tr= COUNCIL OF JEWISH FEDERATIONS 

BACKGROUND STATEMENT ON INCLUSION OF 
A Q:UESTION ON RELIGIOUS IDENTIFICATION AS PART OF 

THE CENSUS BUREAU'S CURRENT POPULATION SURVEY SAMPLE 

An informal contact with a representative of the united states census 
Bureau indicated that the Bureau was considering the possibility of 
including a question on religious identification in one of their monthly 
population surveys scheduled for 1987. This issue apparently arose 
because it would be 30 years from the inclusion of such a question in 
1957. 

BACKGROUND 

Jewish community organization were unaware that the census Bureau was 
including a question on religion in a 1957 sample survey. After the 
publication of the results the co1ranunity Relations agencies met and came 
to a joint decision that the inclusion of such a question was a violation 
of the constitutional separation of church and state. It was so 
represented to the census Bureau especially with regard to 1960 decennial 
census whici1 was then being prepared. Other organizations such as the 
American civil Liberties Union and the southern Baptists also were opposed 
to the inclusion of a question on religion in the decennial census. 
Undoubtedly as a result these representations no such question was 
included in thei 1.960 census. 

The decision indicated above had been made at the time almost entirely 
by the agencies concerned with community relations and there was little 
input from Fed~~rations or academicians who would find such data useful in 
their work. Prior to the 1970 census the census Bureau again indicated 
its interest in including a question on religion in the 1970 decennial 
census. The council of Jewish Federations, which was then preparing for 
the National J•=wish Population study ( to be conducted in 1970) requested 
the National community Relations council to re-examine the issue. In 1966 
a task force was set up consisting of the NCRAC,the CJF and the Synagogue 
council. The charge of this task force was not to reach an opinion but to 
develop views from all elements within the Jewish community and report 
these to the individual agencies comprising the NCRAC. Each agency would 
then develop, through its own channels, its position on the issue. 

The task force agreed, on a consensus basis, that the Jewish corrmunity 
should oppose the inclusion in the decennial census of a question on 
religion because of the mandatory nature of the census. However, the 
issue of whether a question included in a Government sample study to which 
response is not legally mandatory, was not resolved. At the conference 
held in october 1967 sociological, pUblic policy and constitutional 
aspects were E!Xplored. The constitutional question was reviewed by Dr. 
Milton Konvit:.i: of Cornell, Leo Pfeffer of the American Jewish congress and 
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Professor Kent Greenewalt of the Columbia Law School. Dr. Konvitz came to 
the conclusion that a question of the voluntary-answer type was 
constitutional. Leo Pfeffer disagreed in toto while Professor Greenewalt 
felt that constitutional arguments could be advanced for either side. 
Representatives of the CJF and academics interested in Jewish research 
argued that information on religious identification would of use to 
Federations in their planning, and would have sociological value in 
understanding the dynamics of group action as these are influenced by 
religious identification. Those aryuing for this position felt that a 
non-mandatory question which obtained from the individual respondent his 
sense of affiliation with a religious group and which excluded questions 
dealing with the individual's set of beliefs or religious actions would 
not be forbidden by the First Amendment. 

The arguments of those opposed were based not only on legal 
constitutional grounds but on policy and community relations 
considerations as well. It was felt that any question on religion might 
be an opening wedge for later inclusion of other questions such as church 
attendance, belief in GOd, etc. 

No consensus as such was reached by the conference and the issues were 
referred back to the participating agencies. In 1968 the NCRAC adopted a 
position opposing both a question on religion in the decennial census and 
in any voluntary sample. '.Ihe American Jewish committee which was not 
initially a member of the NCRAC, had taken in 1966 a position before the 
congressional Sub-Committee on the census and statistics in favor of the 
inclusion of a question on religion in non-mandatory sarnple surveys. 
Prior to the NCRAC decision in 1968 the Board of GOvernors of the A.JC was 
asked whether or not to reaffirm their 1966 position and in a close vote 
opposed the inclusion of a voluntary question on religion. '.Ihus the CRC 
Agencies were unanimous in this regard. 

CURREN!' STATUS 

Since 1957 the census Bureau nas not made an effort to include a 
question on religion in any of its sample surveys although a . 
representative of the Bureau had asserted, prior to 1970, tnat the Bureau 
felt it had a legal right to introduce such a question. However, in the 
absence of any action by the Bureau the constitutional issues remain moot. 

nuring the 1970's and until today there has been a substantial 
expansion in research within the Jewish community. such research has not 
only been of service to individual Federations and local service agencies 
in planning for community needs but have also raised various issues for 
national considerations. Data on Jewish intermarriage, fertility, Jewish 
poor, divorce rate, etc. are issues which have engaged not only the 
planners in local communities but national organizations and academics 
concerned with Jewish community structure. '.Ihere is general agreement by 
those responsible for these research and data gathering efforts that a 
national sample of the Jewish population obtained through a voluntary 
question conducted by the census Bureau would be of intrinsic interest as 
well as improving th~ usefullness of the materials collected directly 

- 2 -



through community studies. Major benefits of course would be achieved if 
such a sample inquiry would be conducted on an on-going basis so that 
trends could established. 

Since the possibility exits of the census Bureau proceeding with a 
population sample study on religion it is appropriate for the NCR.AC to 
review, some 18 years after its last decision, whether it wishes to once 
again evaluate its position on this issue. 

Alvin Chenkin, council of Jewish Federations, June 1985 
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Allow me at thEi outset to thank Jackie, Al, Mike Pelavin and Marlene Provi z er 
for the opportunity to express in behalf of Women's American ORT our concerns 
and agenda for action to stem and reverse the recent onslaughts to church-state 
separation. I hope many of you have had the opportunity to read the address by 
our National Executive Vice President, Nathan Gould, to our 600 member National 
Board last October entitled, THE PRICE OF LIBERTY which provides the focus of 
this presentation. It calls for 11the summoning of a National Emergency Corr.munity 
Conference, initiated by NJCRAC, to consider the current nature, and scope of 
anti-Semitism and the threats to individual liberties, pluralism and the 
democratic society itself, posed by the emergent 'radical right~ •· Nothing on 
the calendar of our future is so pregnant with foreboding implications for the 
American Jewish community -- and for America as is the unabated ascendancy of 
the .Radical Right which has emerged as a formidable political force in the U.S .. .. :1 

Certainly the seriousness of church-state separation was and continues more 
aggressively now to be a major priority of NJCRAC. In Jackie 1s p,resentation to 
the Budget Hearing of the New York Federation-UJA in March, she said, ' 'From the 
very creation of NJCRAC, protecting the principle of separation of church and 
state has been a major priority as an essential condition for the kind of society 
.A.merican Jews r,equire ..... In those years (40 1 s and SO's) church state was one 
of our highest priorities and the joint actions of our agencies led to the 
historic milest•one decisions of the Supreme Court from 1948-1963. As a result 
of those great decisions, we were able to shift our resources to other 
priorities in t he 60 1s and ]O's, particularly in the international field. But 
in 1980, MJCRAC's process led to a renewed emphasis of our field on church-state, 
to where it is 1now one of our highest priorities. We have always looked to the 
courts to ultim;Hely assure the integrity of the First Amendment of the Bill of 
Rights. This pi3St year, as in our earli~r years, we were a ble to achieve agree­
ment among our member agencies on a single brief which was submitted to the 
Supreme Court iin the Silent Prayer case by the American Jewish Congress on behalf 
of NJCRAC. Similarly we reached agreement on a sing le brief submitted to the 
Supreme Court by the Anti-Defamation League in the Scarsdale Creche Case. 11 

The eight regional consultations convened by ~UCRAC last fall involved nearly 
100 communities and every national agency. They were called together to formu­
late a comprehensive set of guidelines for dealing ·with the increasing threat 
to the separation of church and state which underscores the growing awareness 
of the seriousness of this development. 
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We are cognizant also of the outstanding programs, actions and educational materials 
.of many of our national agencies -- The American Jewish Congress, The American Jewish 
Committee, Union of American Hebrew Congregations and the Anti-Defamation League. 
Over the past few years, Women's American ORT has sponsored forums on this issue in 
communities from coast tb coast and in Atlanta, Georgia last year in collaboration 
with the American Jewish Congress. Al Vorspan electrified a National Board Conference 
of Women's American ORT several years ago on this subject. Films supplied by People 
For The American Way were used in all instances. National Council of Jewish Women, 
at their recent convention in March adopted constitutional rights as a priority area 
of their work. 

Let us recall Ted Mann's passionate speech at the Plenum in San Francisco a.lerting 
us to the psychological impact and theological implications of growing governmental 
involvement in religion eroding the constitutional principle of church state separa­
tion, threatening to transform American Jews into 11outsiders 11 and 11strangers in their 
own •land. 11 And Reverend Charles Bergstrom who fol lowed, deplored the intolerant 
attempt to "Christianize America, 11 based upon 11a misreading of the Constitution and 
a misinterpretation of Scripture. 11 11A more proper role for religion in politics;' he 
said, "is to use it as a guide and an inspiration for seeking social justice. 11 Both 
Ted and the Reverend called for education of the community and coalition building to 
counteract the 11 twi sted l ogi ell of our opponents. 

Certainly the enlarged draft section on Church State and lnterreligious Relations of 
the 1985 Joint Program Pfan provides background, guidance and strategic goals for 
local crc's? national agencies and community organizations---- lt was obvious that 
we all share many similar views, attitudes and concerns individually and collectively ... 
through the NJCRAC consensus process. 

The bottom line, not only for Jews, but for all Americans is the preservation of our 
Constitution and the Bill of Rights as essential to safeguarding our democracy and the 
spirit and guarantees embodied therein for a pluralistic society. 

We .do · share a common agenda -- but, as Nathan Gould states, 11each organization brings 
to bear upon the issues of that agenda its own distinctive approach, ideology, its 
particular skills and its unique facilities for involvement and participation of 
their respective constituences.~ •.. 

So what is Women's American ORT suggesting in convening a National Emergency Community 
Conference -- certainly not to supercede or obviate the ongoing functions of individual 
organizations but according all of us the opportunity to develop ·action on a broader 
and more -concerted level for the rapid mobilization of combined forces, for greater 
impact, visibility and action on the part of the American Jewish community and a 
wider spectrum of the American community -- a collective voice to counte~act "the 
tandem development of the radical right and rising anti-Semitism." 

We are projecting ideas for your consideration. We don't feel proprietary of them. 
Our proposal is not a finished product and deliberately so -- but provides a basis 
for discussion on what measures best be taken by us. 

.. 
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Briefly and simply our proposal for the development of a coherent policy for 
mobilization and action is: 

GOALS 

l. That NJCRAC assemble a small group of selected and indicated 
planners and initiators in both the Jewish and non-Jewish 
community, for the purpose of establishing a provisional com­
mittee for the organization of a broad coalition of American 
organizations having common views and interests in this issue. 

2. That the provisional or organizing committee would determine 
the organizations, agencies and guests to be invited. It would 
draft a preliminary program and agenda and would also be empowered 
to prepare for the financing and other phy~ical arrangements of this 
special National Conference. 

3. That the broad based coalition, tied together by a unified "declara­
tion of purpose'C, issue a call for the holding of a national emergency 
conferenc,e, with the widest representation from grass roots organiza­
tions, to confront the threat of the radical right and to identify 
strategies that could be taken by the national coalition and by 16ca1 
parallel coalitions toward the end of countering threats to our 
constitutional freedoms and pluralism. 

1. Fountainhead of this campaign to be at the Nati ona 1 1 eve 1. 

2. Greater uti I i.'.ation and more efficient use of energy -- now fragmented 

3. Campaign has more than one dimension -- legal process is limited and 
its reaching of people limited 

4. Potential for reaching out to the · entire Jewish and American community, 
showing unity of purpose and determination to protect our liberties 

5. Obviating for us what Earl Raab calls the one issuism (American-lsraelt 
relations), of the American Jewish Community as perceived by most and 
which has become understandably dominant in the network. In his report 
to the San Francisco Plenum -- 11Washington: Who Makes the Decisions for 
the American Je\~ish community? 11 He stated, 11The genius of our community 
relations agenda is that different issues are strongly interconne.cted. 
For example, the ability of American Jews to influence American policy 
on Israel or on Soviet Jews is directly related to the status of those 
American Jews as affected by such other issues as anti-Semitism, basic 
church/state separation, and general democratic life in America. All of 
those issues affect each other deeply. Any attempt by the 'National 
Jewish Political Association' · to deal with anyone of these issues without 
affecting the others at various times '"ould be doomed to long term failure ... 
Perhaps indeed the more complicated circumstances that America is facing 
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should impel us to try to extend the kind of decision making we do 
within our political association so that we can ·'make our case• more 
convincingly. But the other funda~ental which we must revive is the 
understanding that our access and edge are_ the result of the total 
strength of our political association. 11 

The JTA of March 7, reported on a study written by Earl Raab and 
Seymour Lipset -- 11The Political Fut 1.1re of American Jews''which was 
released by Ted Mann at the National Domestic Policy Conference of the 
American Jewish Congress' leadership. ''The future political impact 
of American Jewry wi 11 depend more on the •1perceptions and values 1

• 

they pass along to American society than on their enthusiasm as voters 
and financial coenributors to political campaigns .... 11 

Do you not envision a National Emergency Community Conference as the 
arena for the reinforcement of our values as American J~ws and our 
deep commitment to the 11pub 1 i c good? 11 

What price liberty! What do you think, and what is your reaction? 




