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12 June 1985

TO: Members of the Commission on Church-State and Interreligious
Relationships

FROM: Barry Ungar, Chairman, and Helen Hoffman, Vice Chair

RE: Background Materials for June 23 Commission Meeting

As you are aware from our previous mailing, the Commission on
Church-State and Interreligious Relationships will meet on Sunday,
June 23, 1:30 - 4:30 pm, at the Conference Center of the UJA-Federa-
tion of New York, 130 East 59th Street (corner East 59th Street and
Lexington Avenue), New York City.

Enclosed for your review are the following background materials:

I. Public Support of Religious Symbols

1. Summary of March 15 NJCRAC community survey of
menorahs on public property.

2. Excerpt from April 12 NJCRAC memo on Supreme Court
McCreary decision.

3. NJCRAC letter to JCRC of the Jewish Federation of -
Southern New Jersey on the menorah situation in Cherry Hill.

II. Recent and Upcoming Developments on Church-State Issues

1. June 5 NJCRAC memo on Wallace v. Jaffree silent-
prayer case.

2. Text of S. J. Res. 2, proposed Constitutional

amendment on "individual or group silent prayer,' introduced
by Sen. Orxin Hatch (R-Ut).

3. An article, reproduced from the New York Times, .
June 9, 1985, on the Jaffree decision.

IXI. Strategic Approaches to "Equal Access."

A guide, Equal Access: What it Means to Your Schools,
prepared by Marilyn Bravemen, Education Director, American
Jewish Committee. (Guides on "equal access" prepared by the
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Anti-Defamation League of B'nai Brith and the American
Jewish Congress have previously been circulated.)

IV. Question on Religious Affiliation in’ the 1990 Federal Census

1. An article, "Is it the Government's Business?" by
Leo Pfeffer, formerly Special Counsel to the American Jewish
Congress, reprinted from The Christian’ Céntury, 30 October 1957.

2. A 1966 memorandum on the Constitutional questions
related to the religion question, prepared by Abraham H. Foxman,
of the Anti-Defamation League of B'nai B'rith.

3. A background paper on the issue, prepared by Alvin
Chenkin of the Council of Jewish Federatioms.

V. Women's American ORT Proposal on Major NJCRAC Initiative

on Church—State

Presentation by Bea Fbrrest, National Vice President,
Women's American ORT, to the NJCRAC Task Force on Domestic
Concerns.

enclosures
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MENORAHS CN PUBLIC PRCPERTY: NJCRAC COMMUNITY RESPONSE

In response to a memo sent on March 15, 24 ocut of 41 camunities that
responded advised us that they have had problems related to menorahs on public
property.

Dallas

A multi-agency-sponsored menorah was not placed at City Hall, a result of
camunicating cur position and concerns to Events Chairman.

New Yor}_<
Menorahs on a public street median in.Lincoln Center area and in Central

Park, both under Chabad/]’..ubav:.tch auspices; mencrah placed at publlc monument in
Rlverdale, under auspices of local rabbi.

Plttsburgh

Lubavitch menorahs at City Hall and public library; negotiations
continuing.

Southern New Jersey

Plan to donate a menorah, courtesy of .local temple, to minicipality; con-
sultation is taking place at present time.

Madison, WL

Chabad/Lubavitch menorah, at State Capitol rotunda; negotiations with
Governor continuing.

Washington, DC

Lafayette Park, by Lubévitch: representation fruitless to date.
Boston | ’

Lubavitch menorah on Boston Common; no CRC response to date.

Bergen County, NJ

Public thoroughfare in Fort Lee; local rabbi who is involved in piacement
"enjoys the publicity"; CRC will take action this year.

Chicago .

Civic Center Plaza, Lubavitch—sponsored. Chicago PAC issued press
release and resolution. ILubavitch response: "We understand the PAC does not
approve of our mencorah but we really don't care what the PAC thinks."

Philadelphia

Lubavitch menorah on Independence Mall since 1976; CRC request to remove
menorah to private property declined.

(over)



Norfolk

Lubavitch menorah in public park in Virginia Beach; discussions held with
Lubavitch to no avail.

Utica.
State Office Building, placed by B'nai B'rith.
Orlando

City Hall of Winter Park. Placed by Mayor in response to a letter by a
Jewish constituent.’ _

Rochester

Public Library, Lubavitch; request that mencrah be removed to privéte
property denied.

racuse

Public area downtown, placed by Lubavitch.
Springfield

After creche was removed fram City Hall at urging of coalition including
Christian leadership, a menorah, under Lubavitch sponsorship, was placed at City
Hall.
Seattle

Lubavitch-sponsored menorah in public square. Private discussions held
with Lubavitch with no progress to date. Local ACIU may file camplaint.

Worcester : - —

Annual menorah placed by Chabad/Lubavitch. Community education strate—
. gies are .being developed.

Tucson
Lubavitch-sponsored menorah last two years. No CRC response.
St. Louis .

Lubavitch-sponsored menorah in the county govermment—center plaza past
three years. Efforts to persuade county executive to refuse to permit menorah
were fruitless.

New Brunswick, NJ

Lubavitch menorah at City Hall. No CRC response to date.



Los Angeles
Lubavitch menorah lit on City Hall steps first night of Chanukah. Calls

fran Jewish agencies on "informal basis" eliminated lighting on subsequent
nights.

Portland, CR

' Lubavitch menorah at city-owned courthouse square. CRC letter to
courthouse square board of directors. No response to date.

Teaneck, NJ

Lubavitch menorah in front of town hall, supported by "many non—~Lubavitch
groups in the area.”



Excerpt from April 2 NJCRAC
Memorandum on Supreme Court
Decision in McCreary v. Stone

Thus it appears that, for the time being, we cannot rely solely on
legal sanctions to make our case in regard to challenging religious
symbols on public property. What is required, as Theodore Mann asserted
at the recent  NJCRAC Plenary Session, is that we make our case based on
the wisdom of sound public policy and its consequences on critical factors
that go to the rationale of the separation of church and state. Thus,

_questions that might be raised are whether religious symbols signal state
endorsement of religion; whether they foster community divisiveness;
whether they signal to the community that there are those who are "insiders"
and "outsiders;" whether they have a negative effect on religion itself;
whether they project government into the area of belief. These and other
key questions ought to be addressed in advocating our position to public
officials and other appropriate parties.

We will be sending to you shortly a publication comprised of three
presentations that present the issue in the terms we have outlined. Com-
munities may find it useful to draw upon the arguments developed in these
addresses, which were delivered by Th:eodore R. Mann, President of the
American Jewish Congress; Albert D. Chernin, Executive Vice Chairman of
the NJCRAC; and Michael Pelavin, Chairman of the NJCRAC Task Force on
Domestic Concerns. - .

¢

The question of community strategy in regard to placement of menorahs
on public property was discussed at a meeting on March 25 of a subcommittee °
~of the NJCRAC Commission on Church-State and Interreligious Relationships,

under the chairmanship of H. William Shure of New Haven. Triggered by

concerns raised at the Plenum, this discussion was preliminary to a fuller
discussion by the Task Force on Domestic Concerns when it meets on April 30.
The subcommittee did not address the question of litigatiom with regard to
this issue which Ted Mann raised at the Plenum, since we were still awaiting
at the time of the meeting, the Supreme Court decision in McCreary.

The subcommittee agreed that the ideal would be to dissuade those in
the Jewish community from seeking to place menorahs on public property.
If this goal is not attainable, it was felt that it is legitimate for the
Jewish community involved to go to the public officials responsible for
making decisions to urge them not to erect a menorah as a matter of sound
public policy. To be effective in such a presentation means being able
to convey overwhelming Jewish community opposition to such symbols on
public property. The subcommittee recognized that this may not be true
in many communities. Clearly some in the Jewish community, among the
rank-and-file and even some leaders, do not view public-sector placement
of menorahs as harmful; quite the contrary, they regard such placement
as beneficial. Thus, it was felt that the Jewish community-relations
field should initiate a major educational program within the Jewish com-
munity to interpret the rationale of our opposition to religious symbols
including menorahs on public property in terms of Jewish self-interest.

These recommendations will be discussed further at the Domestic Task

Force meeting on April 30, and we would welcome your views prior to that
meeting.
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May 7, 1985

Mark Jacobs, Esq.

President

Jewish Community Relations Council
Jewish Federation of Southern New Jersey
2393 W. Marlton Pike

Cherry Hill, NJ 08002

Dear Mark:

We were most distressed to learn of the proposal of a Wil in
Cherry Hill to present a menorah to the municipality for lighting and
placement together on public property with the Township Christmas
tree. We reiterate the long-standing policy of the NJCRAC in opposition
to the government sanction and support of religious symbols, including
menorahs. It ought to be noted at the outset that our position re-
garding menorahs is a consensus one, advocated by and agreed to by all
of our member agencies, consisting of eleven national Jewish
organizations--including the congregational bodies of Orthodox, Con-
servative, and Reform Judaism--and 113 local community agencies re-
flecting the views and concerns of a broad spectrum of our constituency.

Our opposition to publicly~supported display of religious sym-
bols, including creches and menorahs, arises not only from our view
that such displays are violative of the principle of separation of
church and state as articulated in the Establishment Clause of the First
Amendment, but, even more important, on the wisdom of sound public and
community policy and its consequences. We believe, for example, that
placement of menorahs on public property is a source of potential
divisiveness within the Jewish community. Moreover, such displays can
engender divisiveness between Jews and their Christian neighbors,
arising out of what we consider to be a fundamental misrepresentation
of Chanukah as being equated with Christmas in terms of public perception.
Moreover, in order for the Jewish community-relations field to main-
tain credibility in our position on religious symbols, our position
must be a consistent one that includes all religious symbols.

From the legal viewpoint, even with the 4-4 deadlock in the re-
cent U.S. Supreme Court McCreary v. Scarsdale case, the issue of reli-
gious symbols on public property has not been definitively resolved.
You will recall that Justice Sandra Day O'Connor, in last year's Lynch

v. Donnelly Rhode Island creche case, made judgments that could be

invoked in a broad range of cases. She asserted that government en-
dorsement of religion--any religion--"'sends a message to non-adherents
that they are outsiders, and not full members of the political community,
and an accompanying message to adherents that they are insiders, fa-
vored members of the political community.'

(over)
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We ask you, Mark, to urge Rabbi il and WlMURIRENEE :o

reconsider their decision of involvement in the public placement
of a menorah, in light of the consensus position of the Jewish
community and in further light of the harm that this action could
bring to our community on this issue,and to consider other re-
sponsible alternatives, such as placement of the menorah on
centrally-located private grounds.

Sincerely,
Matthew -B. Weinberg Michael Pelavin
Chairman, NJCRAC Commission Chairman, NJCRAC
on Church-State and Task Force on Domestic Concerns

Interreligious Relationships

MP, MBW,:bp

cc: Albert Vorspan, Union of American Hebrew Congregations
Rabbi Pinchas Stolper, Union of Orthodox Jewish Congregations
of America
Rabbi Zachary Heller, United Synagogue of America
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Memo June 1985
TO: NJCRAC Member Agencies
FROM: Barry Ungar, Chairman, NJCRAC Commission on Church-State and Interreligious

Relationships
Michael Pelavin, Chairman, NJCRAC Task Force on Domestic Concerms

RE: Supreme Court Decision in Wallace v. Jaffree, Alabama Silent-Prayer Case

The Supreme Court's 6-3 decision yesterday in the case of Wallace v.
Jaffree 1s most welcome. As you know, the Court ruled that an Alabama law
that authorized a one-minute period of silence "for meditation or voluntary
prayer" violates First-Amendment guarantees of the separation of church and
state. This judgement reflects consultation with the legal staffs of the
—American Jewish Congress, the American Jewish Committee, and the Anti-Defamation
League of B'nai B'rith; their initial reactions are reflected in this memo.

The NJCRAC Joint Program Plan has highlighted our concern over theé utiliza-
tion of "moment of silence'" as a legal subterfuge to reintroduce prayer into the
public schools. The NJCRAC and its member agencies have opposed such efforts,
basing its opposition on the fears and expectations that "moment-of-silence"
periods will be abused, and,either explicitly or through implicit pressure, may
be converted into compulsory prayer periods. Additionally, it is our view that
any "non-sectarian" ritual, by 1its nature,. cheapens the coin of religion and
undermined distiuctive religious- commitments, whether Jewish or Christian.

We view this decision as reaffirming the Supreme Court's traditional
insistence, dating back to the 1962 Engle v. Vitale case, that, as noted by
Justice Stevens in his majority opinion, "states are prohibited from authorizing
prayer in public schools" and that "school prayer constitutes state involvement
in the establishment of religion." The decision will require careful study in
terms of its implications. To this end a committee of the NJCRAC, and the
Commission on Church-State and Interreligious Relationships, will meet shortly
to assess the implications of Jaffree. We will have to be especially alert to
the introduction in the Congress of a Conmstitutional amendment on school prayer
or other legislative subterfuge.

The Jaffree case was on appeal from the U.S.Court of Appeals for the
11th Circuit that had reversed a Federal District Court decision allowing the
period of silence "for meditation or voluntary prayer.” You will recall that,
in this case, the District Court, in a preliminary ruling, invalidated sections
of the Alabama statute that authorized vocal written prayer and a period of
silence "for meditation or voluntary prayer,'" later holding these sectioms to
be constitutional. The llth Circuit Court of Appeals held these two sections
of the Alabama statute to be unconstitutiomal. (A section of the law author-
izing a period of silence "for meditation" was not challenged.)






Justice John Paul Stevens, in his majority opinion, held that the Alabama
law is violative of the Establishment Clause of the First Amendment, in that it
violated at least one prong-—the ‘'purpose" test-~of the Supreme Court's "three-

part test," in use since 1971. (You will recall that, in order to be constitutional,

legislation or governmental activity must 1) have a secular purpose; 2) have an

effect that neither advances nor inhibits religion; and 3) avoid excessive
government entaglement with religion.)

Justice Stevens held that the purpose.of the Alabama law was religious
and not secular, and that such religious intent was impermissable. Citing the
legislative history of the statute, Justice Stevens reported that the law's
sponsor in the Alabama legislature stated that 'the legislation was an effort
to return voluntary prayer to the public schools," and that there was no "purpose
for the legislation other than returning voluntary prayer to public schools.”

Additionally, and more generally, Justice Stevens in his opinion addressed
the question of the limitations on the States' power to legislate on First
Amendment issues, or indeed on any other issues. In commenting on this question,
Justice Stevens asserted that

the individual freedom of conscience protected by the First
Amendment embraces the right to select any religious faith

or none at all. This conclusion derives support not only

from the interest in respecting the individual's freedom of
conscience, but also from the conviction that religious beliefs
worthy of respect are the product of free and voluntary choice

by the faithful, and from recognition of the fact that the political
interest in forstalling intolerance extends beyond intolerance among
Christian sects-—or even intolerance among "religions'--to encompass
intolerance of the disbeliever and the uncertain.

Justice Sandra Day O'Connor, in a concurring opinion, suggested (as she
did in the Lynch v. Donnelly Pawtucket, R.I., creche case) that religious liberty
is infringed when government makes religious adherence relevant to a person's
standing in the community. The Comstitution, reiterated Justice O'Comnor in

Jaffree, does preclude govermment from conveying or attempting to convey a

message that religion or a particular religious belief is favored or preferred.
Such an endorsement infringes the religious liberty of the non-adherent. If the:
purpose of the statute was to return voluntary prayer to the classroom (as is
clear from the legislative history), the message of such an endorsement--to
encourage impressionable schoolchildrem that prayer was the endorsed activity
during the moment of silence--would clearly convey to those who do not conform
that they are outsiders.

Left open by yesterday's decision is the question of states that have
"moment-of-silence' laws. Twenty-five states have enacted such legislation;
six of those states (other than Alabama) authorize prayer in one form or other.
Jaffree would seem to indicate that if a state enacts a ' moment-of-silence"

(over)




statute with the purpose of encouraging prayer, it is vioclative of the Constitution.
The decision would therefore appear to invalidate statutes in those states where
either the statute or the legislative history indicates state-authorized prayer.
The NJCRAC subcommittee and Commission will examine the full reach of the. decision,
and these judgements.

Enclosed are excerpts from the majority and concurring opinions in Jaffree.
Available from the NJCRAC is a copy of the full text of the Supreme Court opinions
in this case.

Please share with Jerome Chanes any statements that you may issue and

editorial comment on this issue, and reports of any "moment-of-silence' activity
in your State legislature or by any members of your Congressional delegations.

0, EX, CHAIR, X, X-EC, CS, DTF.
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Excerpts from Majority Opinion of Justice Stevens and

Concurring Opinions of Justice Powell and O' Connor in
Case of Wallace V. Jaffree

June 4, 1985

Justice Stevens “For the Court

Our unanimous affirmance of the Court of Appeals’ judg-

ment concerning § 16-1-20.2 makes it unnecessary to com-
ment at length on the District Court’s remarkable conclusion
that the Federal Consdtution imposes no obstacle to Ala-
bama’s establishment of a state religion. Before analyzing
the precise issue that i3 presented to us, it is nevertheless ap-
propriate to recall how firmly embedded in our constitutional .
jurisprudence is the proposit proposition that the several States have
NG greater power to restrain the individual freedoms pro-
“tected By the Fivst Amendiient thin does the Congress of
the United States.

As is plain from its taxt, the First Amendment was
adopted to curtail the power of Congress to interfere with the
individual's freedom to believe, to worship, and to express
himseif in accordance with the dictates of his own con-
science.® Until the Fourteenth Amendment was added to
the Constitution, the First Amendment’s restraints on the
exercise of federal power simply did not apply to the States.®
But when the Constitution was amended to prohibit any
State from depriving any person of liberty without due proe-
ess of law, that Amendment imposed the same substantive
limitations on_the States’ power to \egisiata that the First
Amendment bad always imposed o5 the Cangress’ power.
This Court has confirmed and endorsed this elemem.ary prop-
csition of law time and time again *

Writing tor a unanimous Court in Cantweil v. Connecticut,
310 U. S. 296, 303 (1940), Jusdce Roberts explained:

. We hold that the statute, as construed and ap-
plied to the appellants, deprives them of their liberty
without due process of law in contravention of the Four-
teenth Amendment. The fundamental concept of lib-
erty embodied in that Amendment embraces the liber-
ties gnaranteed by the First Amendment. The First
Amendment declarss that Congress shall make no law
rupecti.ng an establishment of religion or prohibiting the
free exarwise thereof. The Fourteenth Amendment has
rendered the legislatures of the states as incompetent as
Congress to enact such laws. The constitutional inhi-
bition of legislation on the subjeet of religion kas a2 double
aspect. On the one hand, it forestails compulsion by law
‘of the aceeptance of any creed or the practce of any form
of worship. Freedom of conscience and freedom to ad-
here to such reiigious organizadion or form of worship as
the individual may cicose cannot be restricted by law.
On the other hand, it safeguards the free exercise of the
chosen form of religion.”

Caniwell, of course, is but one case in which the Court has
identified the individuval's freedom of conscience as the cen-
tral liberty that unifies the various clauses in the First
Amendment.® Enlarging on this theme, TEE CHIEF JUS-
TICE recently wrote:

“We begin with the propesition that the right of free-
dom of thought protected by the First Amendment
against state action includes both the right to spea.k
freely and the right to refrain from spealdng at all. See
Board of Education v. Barnetts, 319 U. S. 624, 633-634
(1943); id., at 6453 (Murphy, J., concurring). A system
which secures the right to proselytize religious, political,
and ideological causes must alsg guarantee the concomi-
tant right to decline to foster suci concepts. The right

- to speak and the right to refrain from speaking are com-
plementary components of the broader concept of ‘indi-
vidual freedom of mind.’ Id at 637.

“'!'he Court mBamﬂe supra, was faced with a state
statute which required public school students to partic-
pate in daily public ceremonies by honoring the flag both
with words and traditional salute gestures. I[n overrui-
ing ity prior decision in Minersviile District v. Gobitis,
310 U. S. 586 (1940), the Court heid that ‘a ceremony so
touching matters of opinion and political attitude may
{not] be imposed upon the individual by ofical authority

-1-
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under powers committed to any political organizadan
under our Consgtudon.’ 319 U. S,, at 636. Compei-
ing the affirmative act of a dag saiute invelved 3 more
serious infringement upon personal liberties than the
passive act of carrying the state motto on a license plate,
but the difference is essentiaily one of degree. Here, as
in Jarnette, we are faced with a state measure which
forees an individual, as part of his daily life——indeed con-
stantly while his automobiie is in public view—=2o be an
inserument for fostering public adherence to an ideclogi-
<2} point of view he finds unaceeptable. In doing so, the
State ‘invades the spbere of intellect and spirit which it
is the purpase of the First Amendment to our Constitu-
ton to reserve from all offical conwrol’ [d., at 642.7
Wooley v. Maynard, 430 U. S. 705, T14=715 (19T7).

Just as the rignt to speak and the right to refrain from
speaking ire complimentary components of 3 broader concept
of individuai freedom of mind, so aiso the individual’s free-
dom to choose his own creed is the counterpart of his right to
refrain from aceepting the creed established by the majority.
At ane time it was thought that this right merely proscribed
the preferencs of one Christan sect over another, but would
not require equal respect {orthe conscence of the inddel, the
atheist, or the adherent of a non-Christan faith suent as Mo-
bammedism or Judaism.® But when the underlying prina-

I
ple has been examined in the qucible of litigation!the Court
has unambiguously concluded thatithe individual Feedom of
consgence protected by the Firsc ent embraces the
right to select any religious faitk or noge at alL® This con-
clusion derives support aat only from the interest in respect-
ing the individual’s freedom of conscience, but also from the
conviction that religious beliefs worthy of respect are the

product of See and voluntary choice by the faithful* and
from recognition of the fact that the political interest in fore-
stalling intolerance extends beyond intolerance among Chris-
tian sects—or even intolerance among “reiigions’—to engpm-
pass intolerance of the disbeliever and the uncertain.® { As

Justice Jackson eloquently stated in Board of Education v.
Barnerts, 319 U. S. 624, 642 (1343):

“If there is any fixed star in our constitutional com-
steilation, it is that no offcial, high or petty, can
prescribe what shall be orthodox in politics, nationalism,
religion, or other matters of opinion or foree ctizans to
confess by word or act theipr faith therein.”

The State of Alzbama, no less than the Congress of the
United States, must respect that basic trath.

When the Court has been cailed upon to constrme the
breadth of the Establishmane Clause, it has examined the
criteria developed over a period of many years. Thus, in
Lemon v. Zurtzsman, 403 U. S. 602, §12-813 (1971), we
wTate:

“Every analysis i this area must begin with consider-
azion of the comulative critaria develaped By the Court
over many years. Taree such tests may be gleaned
rom our cases. [First. the stacute must have 3 secular
legisiacive purpesSe; sacond, its principal or primary
efect must be one that neither advances nor inhibits re-
ligion, Board of Education v. Allen, 392 U. S. 236, 243
(1968); dnally, the statute must not foster 'an excessive
government entangiement with reiigion.' .Walz [v. Taz
Commission, 397 U. S: 664, 674 (1970)]."~

[t is the first of these three criteria that is most plainly impli-
cated by this case. As the District Court correctly recog-
nizad, no consideration of the second or third criteria is nec-
essary if 3 statute does not have a cleariy secular purpose.©
For even though a statute that is motivated in part by a reii-
Zious purpose may sadsfy the first criterion, see, e. g., Ab-
ington Sehool Dist. v. Schempp, 374 U. S. 203, 296-303
(1963) (BRENNAN, J., concurring), the First Amendment re—
quires thar a starute must be invalidated if it is entreiy mou-
vated by a purpose to advance religion.¢

In applying the purpose test, it is appropriate to ask
“sraether government's actual purpese is to endorse or dis-
approve of reiigion.”® [n-this cse, the answer o that
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question i3 dispositive. For the record not only provides us
with an unambiguous afirmative answer, but it aiso reveais
that the enactment of § 16-1-20.1 was not motivated by any

clearly secular purvoase—indeed, the sw_m_geﬂ
purpose.

Justice Powell, concurring

The first inquiry under Lemon is whether the challenged
starute has a “secuiar legislative purpose.” Lemon v. Kurtz-
man, suprg, at 612 (1971). As JUSTICE Q'CONNOR recog-
nizes, this seeniar purpose must be “sinesre”; 2 law will not
pass consdtutional muster if the secular purpose articuiated
by the legislature i3 merely a “sham.” Post, at 10 (O’CoN-
NOR, J., coneurring in the judgment). [n Stone v. Graham,
449 U. 8. 39 (1980) (per curiam), for example, we held thac a
statute requiring the poscing of the Ten Commandments in

public schools viclated the Establishment Clause, even
though the Kentucky legislature asserted thac its goal was
educational. We have not interpreted the first prong of
Lemon, supra, however, as requiring that a statute have
“exclusively seeniar” objectives. Lynch v. Donnelley, ——
U. S. ==, = n. 6. [f such a requirement existed, much
conduct and legisiation approved by this Court in the past
would have been invalidated. See, ¢.g., Waiz-v. Tas
Comm'n, 397 U. S. 664 (1970) (New York's property tax ex-
emption for reiigious organizations upheid); Everson v. Bd. of
Education, 330 U. S. 1 (1947) (holding that 3 township may
reimburse parents for the cost of transporting their children
to parochial schoois).

The record befors us, however, makes clear that Ala-
bama's purpose was soiely reiigious in character. Senator
Donaid Hoimes, the sponsor of the bill that became Alabama
Code § 16=1—20.1, freely acknowledged thac the purpose of
this statute was “¢0 return voluntary prayer” to the public
schools. See ante, at 18, n 43. [ agree with JusTICE
O’CoNNOR that a singie legisiator’s statement, particularly if
made following enactment, is not necessarily sufficient to es-
tablish purpose. See post, at 11 (O"CONNOR, J., concurring
in the judgment). But, as noted in the Court’s opinion. the
religious purpose of § 16=-1—20.1 i3 manifestad in other evi-
dence, including the sequence and history of the three Ala-
bama statutes. See ante, at 19.

Justice O{Connor, gegncurring

The Lynch concurrence suggested that the religious liberty
protected by the Establishment Clause is infringed when the
government makes adherence to religion relevant to a per-
son’s standing in the political community. Direc_: govern-
ment action endorsing religion or a particular reiigious prac-
Hee is invalid under this approach because it “sends a
message to nonadherents that they are outsiders, not ful
members of the political community, and an accompanying
message to adherencs.that they are insiders, favored mem-

bers of the political community.” [d., at —. Under this
view, Lemon’s inquiry as to the purpose and edfect of a stat-
ute requires courts to examine whether government's pur-
pose is to endorse religion and whether the statute actually
conveys a message of endorsement.

The endorsement tast is usefl because of the analytic con-
tent it gives to the Lemom~-mandated inquiry into legislative
purpose and effect. [n this country, church and state must
necessarily operate within the same community. Because of
this coexistence, it i3 inevitable that the secular interests of
Government and the religious interests of various sects and
their adherents will frequently intersect, conlict, and com-
bime. A statute that ostensibly promotes a secular interest
often has an incidental or even a primary efect of helping or
hindering a sectarian belief. Chaos wouid ensue if every
such stagute were invalid under the Establishment Clause.
For example, the State couid not criminalize murder for {ear
that it would thereby promote the Biblical command against
\diling. The task for the Court i3 to sort out those statutes
and government practices whose purpose and effect go
against the grain of religious liberty protected by the First
Amendment.

-3
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The endorsement test does not preciude govarnment Jom
adcnow{edgmg religion or from taking reiigion into account in
making law and poiicy. It does preciude government from
conveying or atlemptng 0 convey 3 message thar reiigion or
3 TEriciar religious oeiief is favored or preferred. Sueh al
Engorsement I Tgea_iha reiigious. liberty. af.the nan-
adherent, ‘or “{wihen the power, prestige and fnaneial sup-
port of governmant is piaced behind a partcuiar reiigious be-
lief, the indirect coerwive pressure upon reiigious minorities
to confarm to the prevaiiing offidally approved religion is
plain.” Engigv. Vitaie, 370 U. S, at 431. At issue today is
whether state moment of silence statutes in general, and Ala.
bams’s moment of silence statute in particular, embody an
impermissihle endorsement of prayer in publie schools.

.. Re
lying on this Court’s decisions disapproving vocal prayer and
Bible reading in the publie schools, see Abtagton School Dis-
trict v. Schempp, 374 U. S. 203 (1963), Engle v. Viiale,
supra, the courts that have struck down the moment of si-
lence statutes generally conciude that their purpose and ef-
fect is to encourage prayer in public schools.

The Zngle and Adington decisions are not dispositive on
the consttutionaiity of moment of silence laws. In those
cases, public school teachers and students led their classes in
devotional exervises. In Zngle, 2 New York statuta re-
quired teachers to lead their ciasses in a vocal prayer. The
Court concluded that “it is no part of the business of govern.
ment o compose official prayers for any group of the Ameri-
can people to recite as part of a religious program earried on
by the government.” 370 U. S., at 425. In Abington, the
Court addressed Pennsyivania and Maryland statutes thac
aathorized morning Bible readings in public schools, The
Court reviewed the purpose and effect of the statutes, con-
cluded that they required refigious exercises, and therefore
found them to violate the Estzblishment Clause. 374 U. S.,
3t 23-224. Under all of these statutes, a student who did
not share the religious beliefs expressed in the course of the
exervise was lu’t with the choice of particpating, thereby

comprooisin; . DEIE S RIISRAg,

eredy calling attention to his or ber non-conformity. Th
dEEsiots dcknowedged the coercion TAPUGE ubder the statu-
tory schemes, see Engie, supra, at 431, but they expressly
tarned only on the fact that the government was sponsoring a
manifestly religious axercise,

A state sponsored momeat of silence in the pubiic schools is
different from state sponsared vocai prayer or Bible reading.
First, a moment of silence is not inherently religions. Si-
lence, unlike prayer or Bibie reading, need not be associated

with a religious exercise. Second, a pupil wha participates
in 2 moment of silence need nat compromise his or her beliefs.
During 2 moment of silence, a student who objects to prayer
is left to his or her own thoughts, and is not compelled to lis-
ten to the prayers or thoughts of others. For these simple
reasons, a2 moment of silence statute does not stand or fall
under the Establishment Clause according to how the Court
regards vocal prayer or Bible reading. Scholars and at least
one member of this Court have recognized the distinction and
suggested that 2 moment of silence in public schools would be
consttutional. See Abington, supre, at 281 (BRENNAN, J.,
concurring) (*[TThe observance of 2 moment of reverent si-
leace at the apening of class” may serve “the solely secular
purposes of the devotional activities without jeopardizing
either the religious liberdes of any members of the commu-
nity or the proper degree of separation between the spheres
of religion and goverment™); L. Tribe, American Constitu-
tional Law § 145, p. 829 (1973); P. Freund, The Legal Issue,
tr Heligion and the Puhlic Schools 23 (1983); Chaper, 47
Minn L. Rev., at 371; Kauper, Prayer, Public Schools, and
the Supreme Court, 61 Mich. L. Rev. 1031, 1041 (1963), As
a general mactter, [ agree. [t is difScult to discern a serious
threat to reiigious liberty fom a rvom of sient, thoughtsisi
schoolchildren.
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By mandating a moment of silence, a State does not neces-
surily endorse any activity that might occur during the pe-
ried. CL Widmar v. Vincent, 454 U. S. 283, 272, n. 11
(1981) (“by creating a forum the (Stata] does not thereby en-
dorse or promote any of the particular ideas aired there™.
Fiven if a statuta specifies that a student may choose to pray
silently during a quiet moment, the State has not thereby en-
couraged prayer over other specified aiternatives. None-
theless, it is aiso possible that 3 moment of silence statute,
either as draftad or as actmally implemented, could effec-
tively favor the child who prays over the child who does not.

* K&

The relevant issue is whether an objective observer, ac-
quainted with the text, legisiative history, and implementa.
tion of the statute, would perceive it as a state endorsement
of prayer in public schools. CL Bose Corp. v. Consumers
{Inion of United States, Inc., 466 U.S. —=m, —— n. 1
(REENQUIST, J., dissenting) (noting that questions whether
fighting words are “likely to provoke the average person to
retaliation,” Street v. New York, 394 U. S. 576, 352 (1969),
and whether allegedly obscene material appeais to “prurient
interests,” Miller v. California, 413 U. S. 15, 24 (1973), are
mixed questions of law and fact that are properiy subject to

de novo appellate review). A moment of silence law that is
clearly drafted and implemented so 23 to permit prayer,
meditation, and redection within the preseribed period, with-
out endorsing one alternative over the others, should pass
this test. .

The analysis above suggests that moment of silence laws in
many States should pass Establishment Clause scrutiny be-
ciuse they do not favor the child who chooses to pray during
a moment of silence over the child who chooses to meditate or
refect. Alabama Code §16-1-20.1 (Supp. 1984) does not
stand on the same footing. However deferentially one ex-
anines its text and legislative history, however objectively
one views the message attempted to be conveyed to the pub-
lie, the conclusion is unavoidable that the purpose of the stat-
ute is to endorse prayer in public schools. I accordingly
agree with the Court of Appeals, 705 F. 2d 1526, 1535 (1983),
that the Alabama starute has a purpose which is in violation
of the Establishment Clause, and cannot be upheld.

* * #

The primary issue raised by JUSTICE REENQUIST's
dissent is whether the historical fact that our Presidents have
long called for public prayers of Thanks shouid be dispositive
on the constitutionality of prayer in public schools.® I think
not. At the very least, Presidential proclamations are
distinguishable from school prayer in that they are recsived
in a non-coercive setting and are primarily directed at adults,
who presumably are not readily susceptible to unwilling reli-
gious indectrination. This Court’s decisions have recognized
a distinction when government sponsored religious exercises
are directed at impressionable children who are required to
attend school, for then government endorsement is much
more likely to resuit in coerced religious beliefs. See, ¢. g.,
Marsh v. Chambers, supre, at —; Tilton v. Richardion,
403 U. S., at 686, Although history provides a touchstone

for constituronal problems, the Establishment Clause con-

cern for religious liberty is dispositive here.
* &

The solution to the condict between the religion clauses lies
not in “nentrality,” but rather in identifying workable limits
to the Government’s license to promote the free exereise of
religion. The text of the Free Exercse Clause speaks of
laws that prohibit the free exerdse of religion. On its face,
the Clause is directed at government interfarence with free
axercise. Given that concern, one can plausibly assert that
government pursues free exercise clause values when it lifts
a government-imposed burden on the free exercise of reli-
gion. If a starute falls within this category, then the stand-
ard Establishment Clause test should be-modified aceord-
ingly. It is disingenuous to look for a purely secular purpose

-5-—
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when the manifest objectve of a statute is to faclitate the
free exercise of religion by lifing 2 government-imposed bur-
den. Instead, the Court shouid simply acknowiedge that the
religious purpose of such & statute is legitimsted by the Free
Exercise Clause. [ would 3iso go further. In assessing the
effect of such a statute—that is, in detarmining whether the
statute conveys the message of endorsement of religion or a
particuiar religious belief—courts should assume that the
“objective observer,” gnte, at ~——, is 2cquainted with the
Free Exervise Clause and the vaiues it promotes. Thus indi-

vidual pereeptions, or resentment that a religious observer is
exempted from 2 particular goverament requirement, would
be entitled to little weight if the Free Exercise Clause
strongly supported the exemption.

While this “accommodation” analysis would help reconcile
our Free Exercise and Establishment Clause standards, it
would not save Alabama's moment of silence law, If we as-
sume that the religious activity that Alabama seeks to pro-
tect is gilent prayer, then it iy difficult to discarn any state-
imposed burden on that activity that is lifted by Alabama
Code §16~1-20.1. No iaw prevents a student who is s0 in-
clined from praying silently in public schools. Moreover,
state law already provided 2 moment of silence to these ap-
pellees irrespective of Alabama Code §16~1-20.1. See Ala.
Code §16=i-20. Of course, the State might argue that
§ 16~1-20.1 protects not silent prayer, but rather group silant
prayer under State sponsorship., Phrased in these terms,
the burden lifted by the statute is not one imposed by the
State of Alabama, but by the Establishment Clause as inter-
preted in Engle and Adingron. In my view, it is beyond the
authority of the State of Alabama to remove burdens im-
posed by the Constitution itself. 1 conciude that the Ala-
bama statute at issus today lifts no state-imposed burden.on

the free exercise of reiigion, and accordingly cinnot properly

be viewed as an accommodation statute.

oS
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Proposing an amendment to the Constitution of the United States relating to

voluntary silent praver or reflection.

IN THE SENATE OF THE UNITED STATES

JANTARY 3, 19585

Mr. Hatcn (for himself and Mr. DECoNcINT) introduced the following joint
res

oluetion; which was read twice and referred to the Commitiee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United -

States relating to voluntary silent praver or reflection.

Resolved by the Senate and House of Representatives
of the United Stales of America in. Congress assembled
(two-thirds of each House concurring therein), That the fol-
lowlng; article is hereby proposed as an amendment to the
Constitution of the United States, which shall be valid to all
intents and purposes as part of the Constitution if ratified by
the legislatures of three-fourths of the several States within
seven yvears from the date of its submission to the States by

the Congress:
“ARTICLE —

“Nothing in this Constitution shall be construed to pro-
hibit individual or group silent praver or reflection in public
schools. Neither the United States nor any State shall require.
anv person to participate in such prayer or reflection, nor
shall they encourage any particular form of prayer or reflec-
tion.”’.

O
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Alabama’s Moment of Silence Law Was Struck Down Last Week

The Court’s New Line
on Religion Isn’t So New

By LINDA GREENHOUSE:

WASHINGTON — The Supreme Court did more last
week than strike down one state’s effort to put prayer
back in the public schools. In declaring unconstitutional
Alabama’s ““rmoment of silence” statute, the Court sig-
naled an unexpected about-face in its approach to the
f‘elatlonslup between church and state. The principle that
_ government must pursue a course of complete neutral-
ity toward rehgi.og” — less than prominent in recent Su-
preme Court opinions — emerged as the centerpiece of
the analysng. Furthermore, the 6-to-3 majority placed
firm restraints on the notion, dominant in recent rulings,
that “‘accommodation” of religion is an appropriate, per-
haps even necessary goal of Government policy.

As only the first of a string of religion cases that the
Court is due to decide in the next four weeks, the decision
pryvides no firm basis for predicting how the Justices
will rule on such questions as public aid for parochial
schools or favored treatment for religiously observant
employees. But the cases were all argued within weeks of
one ancther last winter, and it is unlikely that the words
of the moment-of-silence decision, involving opinions by
six Justices totaling 81 pages, were chosen without
awareness of the other cases. In the long run, adherence
to the framework that Associate Justice John Paul Ste-

vens invoked for the majority last week could well prove
more significant than the cutcome of particular cases.

When the term began last October, it was widely as-
sumed to be only a matter of time before the Court openlty
jettisoned its traditional approach to deciding when a
governmental practice amounted to an unconstitutional
“establishment” of religion. In the previous term, the
Court had upheld the display of a municipally owned Na-
tivity scene in a 5-to-4 opinion by Chief Justice Warren E.
Burger that paid perfunctory attention to the Court’s
precedents in this area. -

But last week, far from abandoning the traditional
approach, the Court used the moment-of-silence case to
strongly reaffirm what is usually called the “‘three-part
test.” Justice Stevens said the Court would continue to in-
validate laws that: lack a secular purpose; have the pri-
mary effect of advancing or inhibiting religion; or foster
an excessive entanglement of government with religion.
The sponsor of the Alabama law testified that ““I did not
have no other purpose in mind”’ than to return prayer to
the schools. Thus, the law failed the “‘secular purpose”

test and was doomed.

‘An Uphill Battle’

The Chief Justice calied the result “bizarre’” and
“ridiculous,” and the two other dissenters wrote sepa-
rate opinions calling for a basic reconsideration of the
Court’s precedents. There was a loud negative reaction
in Congress. Several Republican senators said they

Reproduced and Distributed by NJCRAC

would renew the stalled drive for a constitutional amend-

- ment to permit organized prayer in the public schools.

The Reagan Administration strongly supports the
amendment. Speaking in Birmingham, Ala. on Thurs-
day, President Reagan urged Alabama’s Congressional
delegation to push for the prayer amendment, noting that
“‘we still have an uphill battle before us.” '

Many State Laws Unaffected

The strong negative reaction slid by the fact that in
practical terms, many of the 25 state laws permitting a
moment-of-silence will be unaffected by the decision.
The Court strongly suggested that it would uphold any
such law that a state could plausibly defend as having a
secular purpose. While Alabama made no effort to de-
fend its law on anything other than religious grounds,

. other states are likely to accept the Court’s invitation to

portray their laws as bringing a momentary sense of or-
der and repose to the classroom or as providing a time
for private thoughts, religious or otherwise, with no en-
dorsement of or favoritism toward prayer.

But it is apparent that the body count — how many
laws are safe, how many are in danger — is beside the -
point to those who had looked to this decision as an oppor-

- tunity for fundamental change. Their bitter disappoint- -

ment is an acknowledgement that the battle, at least for
now, seems lost. The scope of that defeat is measured
most clearly by the Court’s handling of the concept of

‘“‘accommodation.” In his Pawtucket
‘créche opinion, Chief Justice Burger
wrote that the Constitution “affirma-
tively mandates accommodation, not
merely tolerance, of all religions.”
The Reagan Administration seized the accommoda-
tion theme, entering the Alabama case with a friend-of-
the-court brief that urged the Justices to rule that private
religious practices should be accommodated in, rather
than “extirpated from’ the public schools. But in his
opinion last week, Justice Stevens took the unusual step
of directly refuting the Government'’s brief. ‘‘There is no
basis,” he said, for the argument that the Alabama law
was an appropriate means of accommodating religion,
and that even without the law there was nothing to stop
Alabama students from offering silent prayers; conse-
guently there was nothing to ‘‘accommodate.”
Associate Justice Sandra Day O’Connor made the
point even more forcefully in a concurring opinion. She
said that while ‘“any statute pertaining to religion can be
viewed as an ‘accommodation’ of free exercise rights,’’
that approach ‘‘would completely vitiate the Establish-
ment Clause.”” The accommodation concept makes
sense, Justice O’Connor said, only when the Government
is lifting a burden that Government itself has placed on
religious exercise. She said the prohibition against or-
ganized prayer in the schools was a burden placed on
religion not by the Government but by the Constitution; a
state law lifting that burden ‘‘accordingly cannot prop-
erly be viewed as an accommodation statute.” -
The distinction is one of essence, not merely nuance.
It is likely to be critically important as the constitutional
debate goes on. ’
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NATIONAL AFFATRS COMMISSION

"EQUAL ACCESS"
WHAT IT MEANS TO YOUR SCHOOLS

Background

The "Equal Access Act," signed into law in
August 1984, applies to public secondary schools
that receive federal financial funding and
provide a "limited open forum," i.e., they permit
non-curriculum related student groups to meet on
school premises during non-instructional periods.
Under these circumstances, schools must give
"equal access" to all student groups to meet.

More specifically, under the Act they may not

deny other students a fair opportunity to meet
because of the "religious, political, philosophical
or other content of the speech at such meetings."
If a school does not provide a limited open forum,
"equal access" is not triggered.

The American Jewish Committee opposes "Equal
Access" because it is part of the move to bring
religious practices into the public schools, has
potential for provoking intergroup and community
hostility, and for dividing students and the
community along religious lines.

Implementation of the Act is uncharted
territory for school boards and administrators.
The intent of Congress is not always clear and
there are no federal guidelines. The language is
often ambiguous and some provisions appear
inconsistent with others.

Many school boards are now struggling with
the need to decide how to handle "equal access."
Others -are not willing to deal with- its problems
and have taken the option to eliminate all non-
curriculum related activities even though their
vital role in the educational process 1is
recognized. Still others hope the issue will
never arise in their districts and have not
given it serious thought.

Qur study of more than half a school year
of experience with "equal access” makes it clear
that it will continue to present educational and
community relation problems. But we bejieve it is

(over)
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possible for school boards, administrators and
coalitions of civic, ethnic, religious, racial and
parent groups to come to grips with the issue and
develop school policies that may be least destructive
to education and to the life of the community.

This gquide is written to help in the process.
It is based on over half a year of schools
experiences with "equal access," an AJC survey
of school practices, and consultation with school
boards, parents and school administrators. In
addition to the Congressional record and media
reports, the source material includes the legal
analyses prepared by the American Association of
School Administrators, the advice of AJC's Legal
Director, Samuel Rabinove and others. The guide
describes provisions of the Act, notes where there
are differing interpretations, discusses their
implications, and gives examples of how school
districts have responded.

Marilyn Braveman

Director of Education
National Affairs Commission
American Jewish Committee

March 1985



II - DESCRIPTION OF PROVISIONS AND DISCUSSION OF THE ISSUES.

A. The "Equal Access”" Law affects public secondary

schoold wnich recesve gederal financial adsistance

and wnien provide a Limifed open gorum, L.e., Lney

permil non-currcculum relafed groups Lo meel on

school premided during non-Linstructeonal periods.

DESCRIPTION

1) The definition of
secondary school is
determined by each state's
law. Most, though not
all, states consider that
secondary education begins
in seventh grade.

DISCUSSTON

1) The intent of Congress
appears to be to limit
"equal access" to high
school grades. But in
practice, impressionable
children as young as 11

or 12 years old can be
exposed to outside
influences on school
premises with minimum
school control. In
Georgia, where state Taws
permit flexibility, one
county decided that eighth
graders housed in secondary
schools will be specific-
ally excluded from "equal
access." School author-
ities recognize that this
can cause tensions among
students and that other
provisions of the Act
relating to school sponsor-
ship may make it impossible
to enforce. Nevertheless,
they believe this is their
least harmful choice.

(Qve.r)



DESCRIPTION

2) The definition of a
non-curriculum related
group appears to be left
for determination by
local school authorities.
In the past, activities
such as athletics and
cheerleading, language
and math clubs, etc., have
generally been considered
curriculum related, while
chess clubs, service
organizations, political
clubs, etc., have not.

DISCUSSION

2) There is no broad
consensus on which groups
are or are not curriculum
related. Most schools
have not developed a
systematic process of
making this determination
because, in the past, it
was not critical to do

so. A Seattle, Washington
school Administrator

and the Saddleback Unified
School District in Calif-
ornia state that their
schools do not provide

a limited open forum
because all clubs, including
service clubs, are related
to curriculum objectives
and can be considered
"co-curricula." But
neighboring school district
San Juan Capistrano, took
a different view and

ended -its schools' limited
open forum effectively
banning about eight clubs
which they dubbed ' non-
curriculum related. In
the aftermath of community
conflict, the Boulder,
Colorado School Board

also closed down its limited
open forum.



3) Non-instructional time
is defined as time set
aside before actual class-
room instruction begins

or after

it ends.

3) There are two possible
interpretations of this
provision. The majority
apinion during the Cong-
ressional debate zppears

to define non-instructional
time as the period in the
morning before school
begins and in the afternoon
after school ends. But
some sponsors meant non-
instructional time to
include periods during the
school day when students
were not in class, including
lunch~-time, study-hail, etc.
In Maryland, the State
Attorney General detines
non-instructional time

as "free time," including
lunch hour. :

In the Saddleback, Cali-

fornia School District
the Schoo! Board changed a
practice which permitted
students to hold prayer
meetings during lunchtime
and limited them to times
before and after the school
day. In response, propon-
ents of lunchtime "equal
access" have demanded that
all other studenf ciubs be
similarly banned. It
appears that the law would
not require this action,

Another problem is
that many secondary school
students in all parts of
the country have different
hours. Their time befare
and after the school day
takes place during the
instructional periods of
other students. Thus, under
"equal access" there is the
possibility that religious
clubs and others not subject
to school standards could
meet during the school day
and at the same time that
other students are in class,

(over)



The dilemma is that, in
these cases, schools might
have to adopt strict
attendance and supervisory
regulations which run
counter to other require-
ments of the law, discussed
below. :

B. At schools which peamit non-curnriculum nelfated groups Zo

meet, "equal access” (s triggered when a siudent o group of

students nequesl permissdion Zo meef. The folZowing condiiions

apply:

DESCRIPTION

1) The meetings are
voluntary and student
initiated.

DISCUSSION

1) A key to "equal access"
is that only a student or
students can reguest
permission to meet. The
meetings then must be
student-led. A school
cannot.refuse a group
permission to meet because
school officials or other
students do not Tike the
content of the meeting,
because a group may advocate
changes in existing law or
discuss controversial

social issues or because
school officials suspect
that adults or outside
groups have encouraged
students to request meetings.
Nor can it deny permission
to students, including
cult members, to meet for
religious purposes.

Schools can refuse
permission to groups that
are illegal or that
materially interfere with
the orderly conduct of
educational activities.



2) Non-schoal persons
may not direct, conduct,
control or regularly
attend activities of
student groups.

3) Schools must not spon-
sor "equal
Sponsorship is defined as
"the act of promoting,
leading or participating
in a meeting."

access" meetings.

But administrators may
not make arbitrary
speculative decisions.

A group cannot be barred
at one school because a
similar group at another
school has caused problems.
The school can refuse
permission only if that
group actuaTlly is engaged
in or plans unlawful
activities.

Schools may make
rules concerning the time
and place of meetings.
These rules must be
reasonable and non-dis-
criminatory.

2) Schools retain the
right to develop regula-
tions covering the condi-
tions under which out-
siders may attend meetings.
They must also monitor the
number and frequency of
outside guests.

3) The assignment of a
teacher to a meeting
ordinarily does not
constitute sponsorship,
at least where the
teacher's function is
custodial. In fact,
teachers are commonly
required to be present
at student meetings
because of insurance
requirements, local
or state law.

policy

(ower )



4) -Schools are not
required to expend more
than the incidental cost
of providing the space
for student-initiated
meetings.

The requirement of
non-participation" can
create serious problems
for teachers who take
seriously their respons-
ibility to guide young
people and make their
participation in clubs a
meaningful educational
experience.

It is doubtful
that Congress intended to
prohibit teacher partici-
pation in non-reltigious
student meetings. But
many school districts
have interpreted the
Act tomean that school-
assigned personnel must
not participate actively
in any non-curriculum
related meetings.

Two districts have
developed an educationally
questionable response to
the issue of supervision.

A Long Island, New York
School Board is considering
whether or not to appoint
the school custodian as

its agent responsible for
"equal access" meetings.

In Fulton County, Georgia,
meetings may be conducted
before or after regular
school day hours, but "must
be held during the time
regularly scheduled for
school custodians.”

4) Congress appears to
include payment for a
school employee to monitor
a group as an "incidental
cost." School administrators .

do not agree. Several



5) The Act.-does not
address the issue of
whether or not the use
of school media to
.announce meetings is

considered sponsorship.

analysts arque that it
would violate the U. §S.
Constitution for a school
to spend any money for a
student religious meeting.

In Portland, Oregon,
the school district be-
lieves that a school agent
cannot be paid for his or
her time. The teachers'
union will not permit

.teachers to monitor or

supervise meetings with-

out payment. In addition,
it requires students to

find their own advisor.

This creates the possibility
that groups that are small
or have unpopular ideas

will not b~ able to

meet because they cannot
find one.

5) If the public address
system, the school paper,
bulletin boards, etc., are
generally used to announce
student meetings, it may
be that using them to
announce "equal access”
meetings is not considered
school sponsorship. How-
ever, one major proponent
of the Act argued that
even a simple announcement
of a meeting by a teacher
would constitute sponsor-
ship.

(over )



6) A school is not
authorized to "limit

the rights of groups of
students which are not of
a specified numerical
size."

7) The Act does not add-
" ress the issue of whether
or not clubs must have

an "open admissions"
policy.

-10-

6) This provision was
included to guarantee

the rights of students

who are in the minority

in a school. It appar-
ently also means that a
school could not set
maximum limits unless the
meetings are so large that
they become unruly. Never-
theless several school
districts give principals
the power to set maximum
limits in advance-of
meetings because of Fire
Marshall regulations.

7) Whether or not each
meeting must be open to

all students without regard
to race, gender, or
national origin is an open
constitutional question.

It appears that religious
groups may be permitted -

to exclude those with a
different belief system,

C. There are special provisions regarding meetings of student

hefigLoud groups which creafe addifional consdideraZions.

DESCRIPTION

1) There must be no
attempt by a school "to
influence the form or
content of any prayer or
religious activity."

2) No school agent or
employee can be required
by the school "to partici-
pate in prayer or other
religious activity."”

DISCUSSION

1), 2), and 3)
These provisions are
straightforward.
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3) No school agent or
employee can be compelled
“to attend a school meet-
ing if the content of the
speech at the meeting is
contrary to his or her
beliefs." (This provision
applies to non-religious
meetings as well.).

4) "Employees or agents
of the school or govern-

-J;ent are present at
religious meetings only in
a non-participatory
capacity."

-11-

4) This provision is one
of the most troublesome.
Since schools are required
to insure that "non- ,
school persons may not
direct, conduct, control
or regularly attend
activities of student
groups," they will have

to keep records of which
outsiders attend meetings,
how often, and decide
whether or not they are
influencing the meeting.

‘'Schools have to insure

that student participation
is truly voluntary. Several
analysts believe that even
this 1imited school partici-
pation required by the Act
may-constitute unconstitut-
ional entangiement with
religion. It appears to be
clear that schools retain

a certain amount of power

to act "in loco parentis”
(in place of the parent).
However, when religious

cult groups meet, there is
disagreement about what
action schools can take to
prevent children from being
brainwashed and to make sure
that the psychological
warfare practiced by

cults does not take place.

(over)
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Conclusion

There are no perfect solutions to the
problem created by "equal access.” But some
community relations problems can be minimized
when groups believe that they are being treated
fairly. There are several ways to shape policies
which contain the least potential for community
divisiveness and interference with sound
educational practices.

These include development of clear and
uniform regulations covering "Equal Access,”
which take into account the needs of individual
communities. In one suburban area, AJC and
several other civic and religious groups will
join with a regional school board association
and use case studies to develop appropriate
guidelines. In one industrial mid-west
city, AJC will join with the Catholic Diocese,
an interfaith coalition, a local congressional
office and city officials to develop guidelines.

In a West Coast city where school officials
have been reluctant to come to grips with the
issue, a Jewish-Christian Assn. along with the
Ecumenical Ministries Organization will offer
model guidelines for their consideration.

Other projects are being planned.

The American Jewish Committee will continue
to monitor the progress of "Equal Access." We
are prepared to work with schools and communities
to help them develop specific plans for their
districts. For further information, please
call or write to Marilyn Braveman, (212) 751-4000.

86-620-10



THE EQUAL ACCESS ACT: THE LANGUAGE

"Sec. 1. (a) It shall be unlawful for any public secondary school
which receives Federal financial assistance and which has a limited
open forum to deny equal access or a fair opportunity to, or
discriminate against, any students who wish to conduct a meeting
within that 1imited open forum on the basis of the religious,

political, philosophical, or other content of the speech at such
meetings.

"{b) A public secondary school has a limited open forum whenever
such school grants an offering to or opportunity for one or more-
noncurriculum related student groups to meet on school premises
during noninstructional time.

"(c) Schools shall be deemed to offer a fair opportunity to
students who wish to conduct a meeting within its limited open
forum if such school uniformly provides that --

“{1) the meeting is voluntary and studenf-initiated;

X o
"(2) there is no sponsorship of the meeting by the schoo1 the
government, or its agents or employees;

"(3) employees or agents of the school or government are present
at religious meetings only in a nonparticipatory capacity;

"(4) the meeting does not materially and substantially interfere
with the orderly conduct of educational activities within the
school; and

“(5) nonschool persons.may not direct, conduct, control, or
regularly attend activities of student groups.

"(d) Nothing fin this title shall be construed to authorize the
United States or any State or political subdivision thereof --

“{1) to influence the form or content of any prayer or other
religious activity;

“(2) to require any person to participate in prayer or other
religious activity;

“(3) to expend public funds beyond the incidental cost of providing
the space for student-initiated meetings;

"(4) to compel any school agent or employee to attend a school

meeting if the content of the speech at the meeting is contrary
to the beliefs of the agent or employee;

(over)



“(5) to sanction meetings that are otherwise unlawful;

"(6) to 1imit the rights of groups of students which are not of a
specified numerical size; or

"(7) to abridge the constitutional rights of any persaon,

"{e) Notwithstanding the availability of any other remedy under
the Constitution or the laws of the United States, nothing in
this title shall be construed to authorize the Upited States to
deny or withhold Federal financial assistance to any school,

“(f) Nothing in this Act shall be construed to 1imit the authority
of the school, its agents or employees, to maintain order and
discipline on school premises, to protect the well~being of
students and faculty, and to assure that attendance of students

at meetings is voluntary..

"Sec. 2. As used in this title =--

"(1) The term 'secondary school' means a public school which
provides secondary education as determined by State law,

“(2) The term 'sponsorship' includes the act of promoting,
leading, or participating in a meeting. The assignment of a
teacher, administrator, or other school employee to a meeting for
custodial purposes does not constitute spansorship of the meeting.

"(3) The term 'meeting' includes those activities of student
groups which are permitted under a school's timited open forum
and are not directly related to the school curriculum,

"(4) The term 'noninstructional time' means time set aside by
the school before actual classroom instruction begins or after
actual classroom instruction ends.

"Sec. 3. If any provision of this title or the application
thereof to any person or circumstances is Jjudicially determined
to be invalid, the provisions of the remainder of the title and
the application to other persons ar circumstances shall not be
affected thereby.

"Sec. 4, The provisions of this title shall supersede all other

provisions of Federal law that are inconsistent with the provisions
of this title."

P. L. 98 - 377



Anti-Defamation League of B'nai B'rith 1966

MEMORANDUN OQOF LAV

Constitutional Qestionn Related to the Ineslusion

of a

Question on Religion in the Federal Census

Introduction:

The United ftates Census Buresu 1s considering the inclusion in the questionnaix:
to be used in the regular 1970 fedexral decennial census of populstion in the U.S.A.,
of e question on religion,

There is no regcord that a question on religion has been asked in any previous
regulsr federal census of population. JFrom 1906 until 1936, the Burean of Census did
conduct & decennial Census of Religious Bodies, But this ves done by eirculating
questionnaires to the various religiocus bodies, which took their own censuses of
their members and filled in the questionnaires on the basgls of these censuses,
Recently, in March, 1957 and again, in October, 1965, a question on religion was -
ineluded, but only in the monthly sample studies carried on by the Bureau of Census.
The October, 1965 sample study included a guestion as to both race and religion, but
this was a result of & very special situation. Section 402 of the 196k Civil Rights
Act (Public Law 88-352, 88th Congress, H.R. T1S2, July 2, 1964) specifically provided
‘that the Commissioner of Bducation shall “make a report to the President and the
Congress...concerning the lack of aveilability of equal educational appo:."tunities for

individuals by reesson of race, color, religion, or national origin {n public educs-
tional institutions at all levels in the United States...”

The 196k Civil Rights Act contains another census taking provision but this

(over)
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one does not inalude religion as an item to be ascertained. BSection 801 which deals
vith Registration and Voting Btatistics provides that the Becretary of Commerce "shall
pramptly conduct a survey to compile...a count of persons of voting age by rece,
color, and naticnal origin, and determinstion of the extent to which such persoms
are registered to vote, and have voted in any statswide primaxry or general election
in vhich the members of the United States House of Representatives are nominated or
elected...Buch information shall also be collected and compiled in connection with
the 19th decennisl census, and at such other times as the Cangyress may prescribe...
Provided, however, that no person shall be compelled to disclose his race, colaor,
nationsl crigin, or questions about his political perty affiliation, how he voted,
or the reasons, therefore, nor shall any penslty be invoked for his tannre or
refusal to make such disclomure. Every person interrogated orally, by written survey
or»quest;.l.onn'am, or by any other mm with respect to such information, shall be
fully advised with respect to his right to fail or refuse to furnish such information.”

However, if the projected 1970 PFederal Census of the United States population
includes & question to be asked by census takers of respondents as to the religious ‘
affiliation or belief of the respondents and those in whose behalf they answer, this
would be the first time that individuals would be required, under penalty for failure
to do so0, to state their religious affilistions or beliefs to census emumerators,
duly designed officers of the federal govermment.

The federsl statute of August 31, 1954, 68 Btat. 1019, which directs the
Becretary of Commerce to take & population census in 1960 and every ten years
thersafter, provides for pensal sanctions for refusal to answer questions and for

replying falsely. A person over eighteen years of age who refuses or vilfully
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neglects wvhen requested by an authorized afficer of the Department of Commerce
acting under the ingtructions of the Secrestary of Commerce to answer, %o the best
of his knowladge, any question submitted %o him in comnection with any populatinn
census, is liable to a fine of wp to §100.00, or imprisonment up to sixty days,
or both, 13 USCA 221 (a). A person who vilfully gives a false answer %o any question
he is aasked is lisble to a fine of up o $500.00 or impriscument of up to cue yesr,
or both. 13 UBCA 221 (Bb). The statute does provide, hovever, that "vhere the
doctrine, teeaching, ar diseipiire of.any religisus dencmination or clumreh prohibits
the disclosure of information relative to membership, & refusal, in mich circumstance:
mmmmmm,mmmmm'mcmmmam
sbove, 13 USCA 225 (a).

This memoranham desls with the proprigty of including s question on religiom
in the regular federal decermial census of population in terms of its consistency
vith the safeguards of freedom of religion centained in the Untited States Constitutior.

Constitutionality of a ion en Religiocus
The First Amemdment to the Federal Comstitution provides, in part, as
follovs: “Congress shall meke no lew respecting an establistment of religion or
. prohibiting the free exsrcise therecf," This prohibition, of course, is addressed
not only to the legislative branch of govermment but to the Federal Govermnmenmt as

such, including all its branches. McCollum v. Dosrd of Edusatien, 333 U.S. 203,206
(1948); as to the Julicial branch see United States v, Ballard, 322 U.8., 78 (15i4).

(over)
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The meaning of the “establishment of religion™ clsuse of the First
Amdmntmbemaeﬁmdbythemmsums\uwmeq#'tmmv.
Board of Eduoation, 330 U.8. 1, (194T) and McCollim v, Board of Education, suprs,
as follows: |

Neither & gtate nor the Yederal Governmant can set wp & chursh,

Reither can they pess laws wvhich aid one , aid all
or prefer one religion over ano . er can
crce or influence a person to go to or to remmin away from

church against his will or forece him to profess a belief or
disbelief in any religion. No parson can be punished for
entertaining or for professing religious beliefs or disbeliefs,
for ahureh attendsnce or non-sattendance. No tax in any amount,
large or small, can be levied to support any religious activities
or institutions, vhatever they may be called, or vhatever form
they may adopt to teesh or pructice religion. Neither s gtate
nor the Federal Goverrment can, openly or secretly, participate
mmemofwwm_ﬁ
vice versa. In the words of Jefferson, the clmuse against
egtablishment of religion by lawv was intended to erect “s wall
of separstion between church and state.”

[ exphasis sdded /

In Zorach v. Clsuson, 343 U.8. 306 (1952), the Bupreme Cowrt adhered expressly
to ite interpretation of the First Amendment as given in the MceCollum and Everson
cages. It is true that in thes Zorach case the Bupreme Court did not sBtrike down a8
uncoustitutional the New York "relesased time” program as it had done in the case of
the Champalgn program, involved in the McCollum esse, But the Oourt mmde it clear
that the different treatment of both programs vas not due $0 a change in the Court's
attitude on the interpretation of the First Amendment (“"We follow the McCollum case,"
pege 315), but solely to factual differences in the two programs.

In tvo later decisions, Engel v. Vitale, 370 U.5. 421 (1962) and in Schempp v.
8chool Distriet of Abington Township and its companion omse Murray v. C&Mt,

"\P-
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3T, U.8. 203 (1963), the Supreme Cowrt agein clearly expressed ita adherence to the
interpretation given to the First Amendment in the MoCollum and Everson decisions.

In the Engel case, the Court in & 6-1 decision, ruled that the requirement
of the recital of a stats composed prayer in a New York public school classroom was
unconstitutional as a viclation of the Establighment Clause of the First Amendment.

The Scherpp and Murray cases presented the Court vith ruling on the

validity of Bible reading snd preying in the public school system. The Court
unequivocally held such activities $o be violations of the Establishment Clsuse of

hm&_;_m@m,WMkmmmacpm«mcm,
revisved relsted previcus cases decided by the Court: |

"Thus, as we have indicated, the Establishment Clause has been
directly considered by this Court eight times in the past score
of years and, with only one Justice dissenting omn the point, it
has consistently held that the clause withdrew all legislative
pover respecting religious belief or the expression thereof.
The test mmy be stated es follows: What are the purpose and
primary effect of the enactment? If either is the advancement
or inhibition of religion then the ensctment exceeds the

scope of legislative power as circumscridbed by the Constitution.
That i3 to say that to withstand the strictures of the establish-
ment clauge thers must be secular legislative purpose and &
primary effect that neither advances nor inhidits religion...
The Free Exercise Clause, likevise considersd many times here,
withdrawvs from lsgislative power, stats and federal, the exertion
of amy restyaint on the fres exercise of religion, Ita purpose

i3 to secure religicus liberty in the individual by prohibiting
any invagions thereof by civil authority.

The provisions of the Firat Amendment relating o religion rest on the
premise that "both religion and govexnment can best work to achieve their lofty

aims 12 sach is left free from the other in its respective sphere.” McCollum v.

(over)
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Board of Education, supra, at p. 212, hm,themtmot;m.
our constitartional system of separation of state and church, pry into the religlous
beliefs of citigens. Religion {s e private matter, of no comngern to the ¢ivil
suthorities, "Religiom is wholly exempt from the /Civil Bocisty's/ eognisance.”
Madisen's Remonstrence, Poinmt 1.

The inclusion of a question s o religion in the forthooming eensus vould
run comrter to these time-honored principles of our comstituticnal system, A
government agemt would have the duty to ask a oitizan to declare his religious
convietion snd affiliatien, if any; snd, if nope, to so declare, The individual
vould be fsced with a mandate from the governmemt to “profess” his religicus
. beliefs, which is forbidlen under the Pirst Amendment. Bverson v. Board of
RBucstion, supra, p. 15, BSemething that is and should remsin exclusively a matter
of the comscience of the individual vould be vhittled swey if & govermoent official
"aymed with the sanctions of the lav" {Madison's Remonstrance, first paregreph)
vere given the suthority to examine him as ©o his true religious beliefs.

To e certain extent the lav reflects awarensss of the dsnger to religicus
frosdon inherent in coupulsory guestions by federal officials relsting to religious
belief ar affiliatien, As mentioned before, it exempis from punistment for refusing
tc ansver a census guestion, a person who does so because “"the doctrine, tesching,
or discipline of any religion or elmrrch prohibits the disclosure of informetiaon
releting to membership.” 13 USCA 240, But this exmrption does not suffice. It
mmwMefwmmemmimmm,mww.ﬁmmm
dmsmm,mummmwmmmwusum,m
of all %o & govermnent agent, for reasons of femr or conscisnmce wholly apart from
religicus scruples,
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’ As has been pointed out above, the Suprems Court has said on several different
occasions that the First Amsmdment means at leest that psither & state nor tha
federal govermment can pass laws vhich aid ope religion, aid all religiops, or

Kuu&ﬂ&ou&ﬁﬁﬁa..ﬁ&ﬂ. Yot the sols purpose of including such a question

n«gﬁumogaggaﬂp%gon.nggig.aﬂko
cognizance of the religious affiliatiocns of its citizeus, there can be no legitimate
reascn vhy the faderal govermment should need information on the religiocus affi-
liations of its citigens; and no such legitimate govermment reascn bhas been
assexted. Although Congress hes authorised inciusion in the census of gquestions
relating to agriculture, irrigation, drainage, distribution, unemployment, mines,
and more Tecemtly as o race and re ligion resulting from the 1964 Civil Rights
.,z\.hbnﬁﬁgp«.oba-g“bg.ﬁ )}, such questicning has been considered proper as
a legitimate exsrcise of the Government's right to obtain information necessary
for intelligent legiaslative agtion. These dsta can also be helpful to agencies
and departuents of government in appralsing the sconomic developmenmt of the
country. This justification can hardly apply to mandatory questicns on religion
in the regular decennial census, since Congrsss is estopped by the First Amendment
, from meking any laws on this subject. In an effort to Justify the btrosdening of
nggggggusﬁnﬁﬂgggﬂug ggggg
pointed cut that the informtion 1t gathers on these other subjects hes proved
most useful to various business and other groups in the population. Certainly the
cengus of mamufacturers has developed information of great value to scme industrial
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groups. But there is no constituticnal provision barring federal aid to industrial
or privete business groups. There is a constitutional provision darring such aid
to religious groups. m.mmztutwhmof&m,wm
questions included in the census, does odbtain information which iz most useful to
certain business, lsbor and other groups, eaxnct be wsed $o0 Justify & similsy
progran to obtain information to aid one or some or even all religious growps.

The inclusion of & question on religion in the federal census may constitute
an unvarrented infringement wpon the priveacy of American eitizens resulting “man
interference vith raligious freedom, Americen demccrecy flovs in large measure from
tbetr-edomtoﬂﬂnkucne_m. Ve have long recognuised that pressures, parti-
cularly those from official socurces, tending to force coufurmity, pose & greve
danger o & free and democretic socisty. In & totalitarian socisty mo interest of
the psople is deemsd ocutside the Surisdiction and concern of the stats. Ina
dmymm”uofﬂumh'summmmm“mm
these is the relation of man to his Maker, In a demoerscy committed snd secured
by the Constitution to the principle of separation of church and state, the religion
ormymumtnmmntotmm. A mandatory require-
ment to divulpe ene's religion to an official govermment sowuree mey be vieved as &
violation of the right of privacy interfering with religious freedon.

Privecy is dalfined "es the right of an individusl to be free from undesired
or unwarranted revelation to the publie of mRtters regarding vhich the public i=
not concerned” (Warren and Brandeis, The Right to Privacy, Harvard Lav Rev., 193,
214) end as “the right of & perscn to be let alome" (Coaley, Torta, Beet. 135,
hinh B4, {932)) -- the right of inviolste personality. Justice Brandeis, in his
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dissenting opinion in Olmsteed v. United States 27T U.S. 438 (1918), described the

valued by civiliged men.” Justice Douglsas in the Pollak case (Public Utilities
Commission v. Pollak, 343 U.8. 451, 19%52) stated that "the right to be let alone
1s indeed tha beginning of all freedom.”

In & law revisv article written in 1890 by Warren and Hvendeis, “The Right to
Privacy,” (Hsrverd lLew Review, Vol. IV, Bo. 5, Des. 15, Ew&. Brandeis contanded that
E.ggagﬂéaiiwﬁﬁgﬁ.ggggﬁgnﬁﬂ

an existing principle to a nev stats of fasts: the right to life and property
should encompass “right to enjoy life,” the right of a psrson to protect “his private
1ife, vhich he has seen fit to kesp privete.” The undsrlying principle iz that of

"an inviclate persomality,” vhich includes the right to the privecy of one's thoughts,

. smoticns, and semsations, sxpressed in writing, conduct, conversation, astitudes,

facinl sxpressions, perscnal appearsnce, sayings, scts, snd persopdl relations -- the
right to "the Lmmmity of tha perscm, -- the right to ome’'s persomality.”

"The makers of cur Comstitution,” sald Brandsis, "undertook to secuwre condi-
~tions favorebls to the pursuit of happiness. Eﬁ%ﬁo.ﬁgﬂ
man's spiritusl nsture, ¢f his feeling and of his intellect. They knev that only
8 part of the pain, plesasures and satisfactions of life are to be fourd in material m
things. They scught to protect Americans in their beliefs, their thoughts, their

emotions and their semsations. They conferred, as againat the government, the right i

%0 be let alone -- the nost comprshensive of rights and the right most valued by
giviliged men."
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Religious freadam became rooted in American thought and socisty, pot out
of indifference to religion, but precisely for the very opposite reasm, cut of
deference for religien. Matbters of conscience vers so importent that it was ooo-
sidered intolersble to delegate to othars the pover to dictate with respect to them.
To have religion mpported by force meent to put expedisncy in the plsce of genvio-
tion, and pretenge in the place of sincerity) it mesnt the mbordination of life's
suprens and most sublime value b0 considerstions that were insignificant snd petty.
With the passage of time, this ceme to meen that the stats had no tusioess o
intervene in the relations betwoen wan snd God, even if the motive for the inter-
vention vas to give aid and caufort $o the man in those relaticns; for intervemtion,
oven vhen seemingly friendly, wes seen s sn izpediment, ss » ooupromising of the
spiritual vholensss and purity.

Yolloving the adoption in 1TT6 of the Virginis Declarstion of Rights,
Jmmm:b'&wmmtmmamm. It ves
not, however, wmtil 1785, following Madisen's victary with his Rewomstrance, thet
Jefferson's bill for estahlishing religicus fresdom came before the legislature
for effective sctiom., It decame law in 1786. Bome of ite phrases have nov become
part of the American beritage: |

"Mhat to suffer the eivil megistrste to intrude his powers inmto

the field of opinion, and 1o restrain the profession of yrovooation

of principles on supposition of their i1l tendemcy, is & dangerous

fallacy, which st cnce destroys all religious liberty, becmise he

being, of course, Judge of the tendency, vill mualee his opimions

the rule of judgment, and spprove or oconderm the sentiments of others
only as they shall aguare with or differ from his oun; that it is
time evough for the rightiul mupose of civil goveromamt, for its
officers to intarfere vhen the principals bresk cut into overt acts
egainst peace and good ordari...”
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Justice Douglas concwrring in the Schempp deeision stated that “under the
Zirast Amendment 41t is strictly a matter foxr the individual and his church as to
vhat chureh he will bdelong..." Justice Bremnan ccomwnTing in the Schewpn case said:
"The Establ:uhnlnt Clause withdrew from the asphexre of legitimmte legislative concern
and conpetence a speacifis, dut comprehensive, ares of human conduct! a xman's
beliaf in the verity of some transcendsntal idsa and men's expression and setion
of the belief or disbelier."

mumulcmalmhquMMme,mmew
said: "Man's relation to hias Ged vas made no concexn of the state. He was granted
the right to wership as he pleassed and to answver to no man for the verity of his
religious views."

It therefore sesms incomprehsnsibla that eitisens vill de cospelled to make
a profession to a census emumsrator of their faith or laek of it. Certainly, to
forae such a profession is to inpose a degree of pressurs for religious conformity.
That the responses given %o the census emmerator are maintained in confidence is
hardly a2 satisfactory answer to this cbjection. In many instances the emmarator
iz a peighbor of the respondent. Trus, the emumerator is bound to seerecy, but most
nwmu'mmmmm,mmmt,mmwm&emmme
person can no longer be regarded a secret. Hunce, the inevitable result of the
inclusion of such a guesntion in the census is to exert presmure on the respondent
vhomynavemﬁq\:mmbeummmmmm. Thus, there
mmmgm~ﬁw--amucmemmans,u
wnualmqumoremm.
Conclusion: :;‘_

The foregoing discussion demonstrates that the inelusion of a question on
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~
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religion in the 1970 federal decennial census wvould raise seriocus constitutional
questions. .It would involve the fedsral government in actions which may well
amount to & violation of comstitutiopal limitations.

==Abrahmm H. Foxman
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Is It the Government’s Business?
By Leo Pfeffer

F THE FEDERAL census burecau has its ‘way the
American housewife who comes to the door to answer
the census taker’s ring in 1960 will be asked not only

the names and ages of the members of the household but
their religion or religions as well. According to the latest
available information, the bureau is presently inclined—
although it has not finally decided—to include among the
questions asked in the course of the next census the ques-
tion: “What is your religion?”’ If the bureau does ask this
question it will be the first time in the history of our nation
that the federal government assumes the power and right
to query the American people as to their religious affilia-
tions or beliefs. A breach in a tradition going back 170
years to the first decennial census of 1790 should not be
undertaken lightly and without serious consideration as to
its validity, implications and potential consequences.

A Questionable Interpretation

The government has in the past gathered statistics re-
lating to religious bodies. It has done so, under a specific
statute (of at least arguable constitutionality) authorizing
" such gathering of statistics, by inquiries directed to the
religious bodies. What the census bureau proposes to do
now is something entirely different. The statistics resulting
from inquiries sent to denominational headquarters have
been much criticized on the score of reliability. Churches,
it seems, are not immune from the very natural tendency
of organizations toward liberality in estimating their mem-
bership. Hence it has been felt—and the bureau appar-
ently agrees—that the only practicable way of getting re-
liable statistics is by direct questioning of the American
citizen as to his own religious affiliation or belief.

The authority of the bureau to include a question on
religion in the census is by no means free from doubt. The
bureau does not propose to act under the specific statute
authorizing it to gather statistics relating to religious
bodies but under the general statute directing it to take a
decennial “census of population.” In the past the bureau
has construed this general section as authorizing it to
query individual Americans not merely as to name and
residence but also as to age, occupation, place of birth,
citizenship, and even as to what language they speak at
home. It has taken the position over the years that such
information is relevant to a “census of population,” and
now appears to take the same position in respect to in-
formation regarding the citizen’s religion. It may well be
conceded that if there were no questions of constitutional
law or public policy such an interpretation might not be
unreasonable.

But fundamental questions of constitutional law and
public policy do exist. The most obvious is the issue of
compulsion. If the bureau is correct in its interpretation
and has authority to include a question on religious affilia-

tion or belief in making a census of population, then
Americans to whom the questions are put must answer
them. The federal statute is clear: any person who will-
fully refuses to answer a question put to him by a census
taker is guilty of a criminal offense which makes him
liable to imprisonment.

As any constitutional lawyer will attest, nothing can be
said to be certain in constitutional law until the United
States Supreme Court has specifically and unequivocally
passed upon the particular point. The Supreme Court has
never specifically passed on the issue whether a person can
be prosecuted criminally for refusing to answer a census
taker’s queries on religion—for the simple reason that the
government has never yet permitted its census takers to

" query Americans on their religion. But if anything can be

predicted -as to what the Supreme Court will do in a par-
ticular case, it is more than a fair prediction that it would
not countenance imprisoning Americans for refusing to
disclose their religious beliefs to governmental officials. In
Everson v. Board of Education, decided in 1947, and
again in McCollum v. Board of Education, decided the
following year, the Supreme Court stated that under the
First Amendment to the Constitution, which guarantees
religious freedom and the separation of church and state,
neither a state government nor the federal government can
force an American “to profess a belief or disbelief in any
religion.” In Board of Education v. Barnette, decided by
the court in 1943, it was held that the govérnment has no
constitutional power to force people to salute the national
flag or recite the Pledge of Allegiance. In one of the
court’s most recent cases (Swezey v. New Hampshire, de-
cided in June of this year), Justice Frankfurter asserted
as incontrovertible that an American cannot constitution-
ally be compelled to disclose with which political party he
is affiliated. It would seem even clearer that he cannot be
compelled to disclose with which religion he is affiliated.
These rulings and the tenor of other Supreme Court deci-
sions indicate fairly clearly that compulsion to disclose
one’s religion to a census taker or other government official
would violate rights secured by the First Amendment.

No Tampering with a Congressional Statute

It is probable that the census bureau recognizes the con-
stitutional difficulties, for it apparently has expressed will-
ingness to make answering of the question optional. But
it is very doubtful that it has the power to do this. The
statute that makes it a punishable crime to refuse to an-
swer any question lawfully put by the census taker is a
federal statute enacted by Congress. The statute has no
exceptions in it, and it is very much to be doubted that an
administrative officer or agency has the power to carve out
exceptions to a penal law enacted by Congress. The most
that the census bureau can do is to seek to assure Ameri-



cans that it will not prosecute them if they should elect not
to answer the question. The difficulties with this solution
are, first, that responsibility for enforcement of federal
penal laws rests not with the census bureau but with the
department of justice, and, second and perhaps more im-
' portant, that a government official’s counseling violation
of the law is questionable legally and even more question-
able morally.

For these and other reasons I think it clear that if an-
swering a question on religion is to be made voluntary it
will have to be made so by an act of Congress, not by any
action of the census bureau. But inasmuch as Congress
has recessed and will not reconvene until January 1958,
and the census bureau has indicated that it expects to
make a fina] decision on inclusion of the question by the
end of this year, congressional action does not appear
practicable.

Neither Constitutional nor Practical

Even should Congress enact an amendment to the
census law removing the criminal penalty for refusing to
answer the proposed question on religion, neither the con-
stitutionality nor the wisdom o} the proposal would there-
by be settled. In the first place, it is far from certain that

a declaration by Congress that answering shall be volun-

tary would in fact make it voluntary. One of the recog-
nized constitutional objections to sectarian practices and
teachings in the public schools is that though they purport
to be voluntary they are in fact not so at all, and that
when the prestige and machinery of government are pat-
ently behind a particular endeavor, compliance can hardly
be said to be truly voluntary. This, of course, is more
obvious in the case of children than of adults; yet even
in the latter case many timid,-semi-literate and particu-
larly noncitizen Americans will not consider answering
purely voluntary even if the census takers tell them it is.

And who is going to police every census taker to make
sure that he tells the person questioned that answering is
entirely voluntary? Experience with schoolteachers and
other government officials imbued with a sense of religious
mission has shown that reliance upon them to safeguard
the rights of nonbelievers and even believers of a different
faith is often reliance upon a slim reed. There is no reason
to be certain that census takers similarly motivated will
behave differently.

A Case in Point

That this objection is not purely speculative is indicated
by the following: In June of this year the Minneapolis
Tribune took a poll in Minnesota on the question whether
religion should be included in the census. Of those who
replied 22 per cent thought that the idea was a poor one
(as against 34 per cent who thought it was a good one).
It is certainly a reasonable assumption that those who felt
the idea to be a poor one—or most of them at least—
would not answer the question if answering were truly
voluntary. Hence it is of great significance that when the
federal government at about the same time conducted a
test-run of a census with a religious question in the near-by

state of Wisconsin less than one per cent of the people
questioned refused to answer. The most reasonable ex-
planation for this large difference is that in one case the
question was put by a private person while in the other
it was put by an official of the federal government.

Even if true voluntariness were present there would
still be grave doubts as to the constitutionality of the
action, The First Amendment not only guarantees free-
dom of speech (which the Supreme Court has held in-
cludes freedom of silence) and freedom of religion; it also
commands the separation of church and state. That man-
date requires that the government do not permit itself or
its machinery to be used to promote religious purposes or
advance religious interests. The church groups which have
been pressing for inclusion of the question have had no
hesitation in asserting the great value the results would
have in church planning and recruitment. It is true that
statistics on religious beliefs and affiliations may have
value to sociologists and demographers, and that many of
them would like to see such a question included in the
census (as they would like to see many other sociological
and demographic questions included). But sociologists
and demographers have little political influence and all
their efforts would never get the question into the census
if there were not a strong church pressure for it. I the
proposal is effected, the sociologists and demographers
will be the indirect or incidental beneficiaries; the direct
beneficiaries will be the churches. If that is not using the
government as an instrumentality to promote church pur-
poses, I do not know what is. '

The Church-State Separation Mandate

More serious is the question whether in any event a
democratic government committed to the principle of
separation of church and state has any legitimate business
to inquire into the religious beliefs or affiliations of its
citizens. An informative study, published in 1938 by H. S.
Linfield, of nations that include questions on religion in
their censuses showed that in practically every case the
government either had an established religion or was in
some way involved in religious affairs. Under our Con-
stitution, the Supreme Court has stated in both the Ever-
son and McCollum decisions, not only may there be no
established religion, but “neither a state nor the Federal
Government can, openly or secretly, participate in the
affairs of any religious organizations or groups and vice
versa.” As Thomas Paine said in Common Sense, other
than protecting all conscientious professors of religion,
there is “no other business. which government hath to do
therewith.” When the very first census was being con-
sidered by Congress in 1790, Madison, the father of the
Constitution and of the Bills of Rights, expressed reser-
vations about including questions relating to ‘“the learned
professions™ because, “as to those who are employed in
teaching and inculcating the duties of religion, there may
be some indelicacy in singling them out, as the General
Government is proscribed from interfering, in any manner
whatever, in matters respecting religion. . . .” For that
reason perhaps more than for any other our government

(over)



has never authorized the census taker to question Ameri-
cans about their religion.

Aside from their value to churches and religious organ-
izations, the sociological and demographical utility and
reliability of the results of a religious census is seriously
open to question. The 1938 Linfield study shows that in
countries where the residents are required to disclose their
religion to the census taker there is much skepticism as to
the validity and reliability of the results. Denmark discon-
tinued asking about religion because it was “evident that
the answers to the question of religious creed did not give
a true picture of the distribution of the several creeds.”
The head of the Mexico census bureau stated that “the
census reports on religion are among the least conclusive.”
In the United States, even among those sociologists and
demographers who favor the religious census there are
many, perhaps a majority, who entertain grave doubts as
to the reliability if answering were to be entirely voluntary.

In a letter to the New York Times, Dean James A. Pike
of the Cathedral of St. John the Divine in New York
accurately pointed out the basic meaninglessness of the
results of answers to a question “What is your religion?”:

What will the resulting statistics really prove? Most people
who are Jewish by ethnic background will probably answer
“Jewish,” even though they haven’t been near a synagogue since

their Bar Mitzvah (whether or not even tox ¢hat). Most pers

of Roman Catholic background who have tcen inactive,
who have not become otherwise affiliated, will probably answer
“Catholic.” Worse still, people who are nothing at all, either by
present commitment or past association, will probably say “Prot-
estant,” since, unfortunately, in our culture this latter word has
come to include also “miscellaneous.”

The probable unreliability and invalidity of the results
of a religious census are perhaps the least important ob-
jection to the proposal. The basic objection is that it is an
unwarranted invasion of the right of privacy. The right
of privacy, the right of silence, the right to be left alone
has accurately been described as the most fundamental
of all liberties. Life would hardly be worth living if man
could not keep quiet when he wanted to. Certainly man
would not be free if he did not have the right of silence;
forced speech no less than forced labor is slavery. To the
extent that information regarding Americans is necessary
for the proper functioning of government, the Constitu-
tion authorizes limited invasion of the right of privacy and
empowers the government to compel citizens to reveal
such details of their secular life as their age or income.
But no necessary or legitimate function of government is
furthered by questioning citizens as to their relationship
to God. The religion of Americans is sacred. It is literally
none of the government’s business.
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:EIIF COUNCIL OF JEWISH FEDERATIONS

BACKGROUND STATEMENT ON INCLUSION OF
A QUESTION ON RELIGIOUS IDENTIFICATION AS PART OF
THE CENSUS BUREAU'S CURRENT POPULATION SURVEY SAMPLE

An informal contact with a representative of the United States Census
Bureau indicated that the Bureau was considering the possibility of
including a question on religious identification in one of their monthly
population surveys scheduled for 1987. This issue apparently arose
because it would be 30 years from the inclusion of such a question in
1957.

BACKGROUND

Jewish community organization were unaware that the Census Bureau was
including a question on religion in a 1957 sample survey. After the
publication of the results the Community Relations agencies met and came
to a joint decision that the inclusion of such a question was a violation
of the constitutional separation of church and state. It was so
represented to the Census Bureau especially with regard to 1960 decennial
Census which was then being prepared. Other organizations such as the
American Civil Liberties Union and the Southern Baptists also were opposed
to the inclusicn of a question on religion in the decennial Census.
Undoubtedly as a result these representations no such question was
included in the 1960 Census.

The decision indicated above had been made at the time almost entirely
by the agencies concerned with community relations and there was little
input from Federations or academicians who would find such data useful in
their work. Prior to the 1970 Census the Census Bureau again indicated
its interest in including a question on religion in the 1970 decennial
Census. The Council of Jewish Federations, which was then preparing for
the National Jewish Population Study (to be conducted in 1970) requested
the National Community Relations Council to re-examine the issue. In 1966
a task force was set up consisting of the NCRAC,the CJF and the Synagogue
Council. The charge of this task force was not to reach an opinion but to
develop views from all elements within the Jewish community and report
these to the individual agencies comprising the NCRAC. Each agency would
then develop, through its own channels, its position on the issue.

The task force agreed, on a consensus basis, that the Jewish community
should oppose the inclusion in the decennial census of a question on
religion because of the mandatory nature of the census. However, the
issue of whether a question included in a Government sample study to which
response is not legally mandatory, was not resolved. At the conference
held in October 1967 sociological, public policy and constitutional
aspects were explored. The constitutional question was reviewed by Dr.
Milton Konvitz of Cornell, Ieo Pfeffer of the American Jewish Congress and



Professor Kent Greenewalt of the Columbia Iaw School. Dr. Konvitz came to
the conclusion that a question of the voluntary-answer type was
constitutional. Ieo Pfeffer disagreed in toto while Professor Greenewalt
felt that constitutional arguments could be advanced for either side.
Representatives of the CJF and academics interested in Jewish research
argued that information on religious identification would of use to
Federations in their planning, and would have sociological value in
understanding the dynamics of group action as these are influenced by
religious identification. Those arguing for this position felt that a
non-mandatory question which obtained from the individual respondent his
sense of affiliation with a religious group and which excluded guestions
dealing with the individual's set of beliefs or religious actions would
not be forbidden by the First Amendment.

The arguments of those opposed were based not only on legal
constitutional grounds but on policy and community relations
considerations as well, It was felt that any question on religion might
be an opening wedge for later inclusion of other questions such as church
attendance, belief in God, etc.

No consensus as such was reached by the conference and the issues were
referred back to the participating agencies. 1In 1968 the NCRAC adopted a
position opposing both a question on religion in the decennial census and
in any voluntary sample. The American Jewish Committee which was not
initially a member of the NCRAC, had taken in 1966 a position before the
Congressional Sub-Committee on the Census and Statistics in favor of the
inclusion of a guestion on religion in non-mandatory sample surveys.
Prior to the NCRAC decision in 1968 the Board of Governors of the AJC was
asked whether or not to reaffirm their 1966 position and in a close vote
opposed the inclusion of a voluntary question on religion. Thus the CRC
Agencies were unanimous in this regard.

CURRENT STATUS

Since 1957 the Census Bureau has not made an effort to include a
guestion on religion in any of its sample surveys although a
representative of the Bureau had asserted, prior to 1970, that the Bureau
felt it had a legal right to introduce such a question. However, in the
absence of any action by the Bureau the constitutional issues remain moot.

During the 1970's and until today there has been a substantial
expansion in research within the Jewish community. Such research has not
only been of service to individual Federations and local service agencies
in planning for community needs but have also raised various issues for
national considerations. Data on Jewish intermarriage, fertility, Jewish
poor, divorce rate, etc. are issues which have engaged not only the
planners in local communities but national organizations and academics
concerned with Jewish community structure. There is general agreement by
those responsible for these research and data gathering efforts that a
national sample of the Jewish population obtained through a voluntary
question conducted by the Census Bureau would be of intrinsic interest as
well as improving the usefullness of the materials collected directly



through commun;ty §tudies. Major benefits of course would be achieved if
such a sample inquiry would be conducted on an on-going basis so that
trends could established.

Since the possibility exits of the Census Bureau proceeding with a
population sample study on religion it is appropriate for the NCRAC to
review, some 18 years after its last decision, whether it wishes to once

again evaluate its position on this issue.

Alvin Chenkin, Council of Jewish Federations, June 1985
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Allow me at the outset to thank Jackie, Al, Mike Pelavin and Marlene Provizer
for the opportunity to express in behalf of Women's American ORT our concerns
and agenda for action to stem and reverse the recent onslaughts to church-state
separation. | hope many of you have had the opportunity to read the address by
our National Executive Vice President, Nathan Gould, to our 600 member National
Board last October entitled, THE PRICE OF LIBERTY which provides the focus of
this presentation. It calls for '"the summoning of a National Emergency Community
Conference, initiated by NJCRAC, to consider the current nature, and scope of
anti-Semitism and the threats to individual liberties, pluralism and the
democratic society itself, posed by the emergent 'radical right.” Nothing on
the calendar of our future is so pregnant with foreboding implications for the
American Jewish community -- and for America as is the unabated ascendancy of

the Radical Right which has emerged as a formidable political force in the U.S....!

Certainly the seriousness of church-state separation was and continues more
aggressively now to be a major priority of NJCRAC. In Jackie's presentation to
the Budget Hearing of the New York Federation-UJA in March, she said, 'From the
very creation of NJCRAC, protecting the principle of separation of church and
state has been a major priority as an essential condition for the kind of society
American Jews require. ....In those years (40's and 50's) church state was one

of our highest priorities and the joint actions of our agencies led to the
historic milestone decisions of the Supreme Court from 1948-1963. As a result

of those great decisions, we were able to shift our resources to other

priorities in the 60's and 70's, particularly in the international field. But

in 1980, MJCRAC's process led to a renewed emphasis of our field on church-state,
to where it is now one of our highest priorities. We have always looked to the
courts to ultimately assure the integrity of the First Amendment of the Bill of
Rights. This past year, as in our earlier years, we were able to achieve agree-
ment among our member agencies on a single brief which was submitted to the
Supreme Court in the Silent Prayer case by the American Jewish Congress on behalf
of NJCRAC. Similarly we reached agreement on a single brief submitted to the
Supreme Court by the Anti-Defamation League in the Scarsdale Creche Case,'

The eight regional consultations convened by NUCRAC last fall involved nearly
100 communities and every national agency. They were called together to formu-
late a comprehensive set of guidelines for dealing with the increasing threat

to the separation of church and state which underscores the growing awareness
of the seriousness of this development. '
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We are cognizant also of the outstanding programs, actions and educational materials
.of many of our national agencies -- The American Jewish Congress, The American Jewish
Committee, Union of American Hebrew Congregations and the Anti-Oefamation League,

Over the past few years, Women's American ORT has sponsored forums on this issue in
communities from coast tb coast and in Atlanta, Georgia lest year in coilaboration
with the American Jewish Congress. Al Vorspan electrified a National Board Conference
of Women's American ORT several years ago on this subject. Films supplied by Peonle
For The American Way were used in all instances. National Council of Jewish Women,

at their recent convention in March adopted constitutional rights as a priority area
of their work,

Let us recall Ted Mann's passionate speech at the Plenum in San Francisco alerting

us to the psychological impact and theological implications of growing governmental
involvement in religion eroding the constitutional principle of church state separa-
tion, threatening to transform American Jews into ‘outsiders' and ''strangers in their
own -land.'" And Reverend Charles Bergstrom who followed, deplored the intolerant
attempt to ''Christianize America,'' based upon '"a misreading of the Constitution and

a misinterpretation of Scripture.'' 'A more proper role for religion in politics;' he
said, ''is to use it as a guide and an inspiration for seeking social justice,' Both
Ted and the Reverend called for education of the community and coalition building to
counteract the “tw:sted logxc of our opponents,

Certainly the enlarged draft section on Church State and lnterrellglous Relations of

the 1985 Joint Program Plan provides background, guidance and strategic goals for

local crc's, national agencies and community organizations ---- |t was obvious that

we all share many similar views, attitudes and concerns individually and collectively...
through the NJCRAC consensus process,

The bottom line, not only for Jews, but for all Americans is the preservation of our
Constitution and the Bill of Rights as essential to safegquarding our democracy and the
spirit and guarantees embodied therein for a pluralistic society,

We do share a common agenda -- but, as Nathan Gould states, ‘'each organization brings
to bear upon the issues of that agenda its own distinctive approach, ideology, its
particular skills and its unique facilities for nnvolvement and participation of
their respective constituences.%...

So what is Women's American ORT suggesting in convening a National Emergency Community
Conference -- certainly not to supercede or obviate the ongoing functions of individual
organizations but according all of us the opportunity to develop action on a broader
and more concerted level for the rapid mobilization of combined forces, for greater
impact, visibility and action on the part of the American Jewish community and a

wider spectrum of the American community -- a collective voice to countesact ''the
tandem development of the radical right and rising anti-Semitism.'

We are projecting ideas for your consideration. We don't feel proprietary of them.
Our proposal is not a finished product and deliberately so -- but provides a basis
for discussion on what measures best be taken by us.
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Briefly and simply our proposal for the develiopment of a coherent policy for
mobilization and action is:

1. That NJCRAC assemble a small group of selected and indicated
planners and initiators in both the Jewish and non-Jewish
community, for the purpose of establishing a provisional com-
mittee for the organization of a broad coalition of American
organizations having common views and interests in this issue.

2. That the provisional or organizing committee would determine
the organizations, agencies and guests to be invited, It would
draft a preliminary program and agenda and would also be empowered
to prepare for the financing and other physical arrangements of this
special National Conference.

3. That the broad based coalition, tied together by a unified ''declara-
tion of purpose', issue a call for the holding of a national emergency
conference, with the widest representation from grass roots organiza-
tions, to confront the threat of the radical right and to identify
strategies that could be taken by the national coalition and by local
paraliel coalitions toward the end of countering threats to our
constitutional freedoms and pluralism.

Fountainhead of this campaign to be at the Mational tevel,
Greater utilization and more efficient use of energy -- now fragmented

Campaign has more than one dimension -- legal process is limited and
its reaching of people limited

Potential for reaching out to the entire Jewish and American community,
showing unity of purpose and determination to protect our liberties

Obviating for us what Earl Raab calls the one issuism (American-israeli
relations), of the American Jewish Community as perceived by most and
which has become understandably dominant in the network. In his report
to the San Francisco Plenum --''Washington: Who Makes the Decisions for
the American Jewish Community?'' He stated, ''The genius of our community
relations agenda is that different issues are strongly interconnected,
For example, the ability of American Jews to influence American policy
on Israel or on Soviet Jews is directly related to the status of those
American Jews as affected by such other issues as anti-Semitism, basic
church/state separation, and general democratic life in America, All of
those issues affect each other deeply, Any attempt by the °‘National
Jewish Political Association' to deal with anyone of these issues without

affecting the others at various times would be doomed to long term failure...

Perhaps indeed the more compiicated circumstances that America is facing
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should impel us to try to extend the kind of decision making we do
within our political association so that we can -‘make our case' more
convincingly, But the other fundawental which we must revive is the
understanding that our access and edge are the result of the total
strength of our political association,'

The JTA of March 7, reported on a study written by Earl Raab and
Seymour Lipset -- 'The Political Future of American Jews'which was
released by Ted Mann at the National Domestic Policy Conference of the
American Jewish Congress' leadership. 'The future political impact

of American Jewry will depend more on the 'perceptions and values"
they pass along to American society than on their enthusiasm as voters
and financial coenributors to political campaigns...."

Do you not envision a National Emergency Community Conference as the
arena for the reinforcement of our values as American Jews and our
deep commitment to the ‘''public good?"

What price liberty! What do you think, and what is your reaction?
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