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REPORT TO WORLD JEWISH CONGRESS PLENARY ASSEMBLY ON
THE SOUTII AFRICAN JEWISH 98§MQNITY - 29 JANUARY 1986

(HILTON HOBEL - \JERUSALEM

jE}hA)EEz@%"x By Dr Israel Abramowitz

. Teside
. S A Jewish Board of Deputies

In the Chair: /Raya Jaglom » Vice President, World Jewish Congress

Madam Chair, I welcome and thank you for the opportunity of re-

porting on the South African Jewish community. I shall be

‘porting in general terms and Mr Schwarz who follows me will

deal specifically with the political dimensions.

At a time when a considerable amount of attention has been
on the affairs of our troubled Continent, it is almost as i
South Africa is at present in the centre of a vast arena wi

the attention of the entire world focused on events in our

try.

There i1s a growing concern and anxiety among South Afriéan
regarding the contemporary situaticn and this has been heic

by the increasing isoclation of South Africa. The current ¢
African scene is characterised by a great fluidity and un-
certainty, but let me hasten to add that we are certainly r

a community in distress, notwithstanding the bbservations €.n
pressed by Mr Dulzin during the course of last evening's g¢pening

~

ceremony.

"Living in a multi-racial soc .y and confronted by a multitude
of problems, it would be naive and simplistic to imagine that
the problems of South African can be resolved overnight. The
fate of the Sou** "f“rican Jewish community is inextricably

linked with the :r whites of this country.

—_— ~
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The latest available figures of the number of Jews in South

Africa is approximately 118 000, which numerically represents
e [

the eighth largest community in the world. Demographic.analysefg
of{receht statistics clearly reveal that the community is an
agging one with a low birthrate representing virtually zero

populatlon growth. To some extent, this has been offset by an

influx of Israells in recent years. Estimates vary and a recent

census figure of 6 500 has been suggested, but I suspect that
-_— 7

it is higher.

The South African Jewish commﬁnity is an urbanised one Qith
the overwhelming majority, living iﬁ the two largeSt cifies
Johannesburg and Cape Town. Between 65 000 to 70 000 Jews

live in the Johannesburg area and about 26 OOO in Cape Town

and its environs.

Jews are an integral part of the whlte population whlch num-
bers some 4% million, within an overall population. of some\%;>
—
million people. Among them are_ 26 mllllon Blacks, 2% million
people of mixed racial origin and under a million Asians, who
originally came to South Africa from India and Pakistan. In
fidla and rax]
percentage terms, Jews constitute 2,5% of the White pdpulatiod

0,5% of the total. Despite its relatively small numbers the

Jewish community 'is clearly identifiable with a high'profile.

The reason for this is the fact that it is a minority within

a predominantly white Christian society and that for a rela-
tively small group, its achievements have been remarkable.
Jews have made a considerable impact on all spheres of llfe -

¢ (2 ®)

from a commercial to the sporting and from the professional to
@
the cultural. Although Jews find themselves in position of pro-

minence in business, professions, politics and even the judi-

ciarv, their ability t- “~fluence and change the status quo




n

appears to be a marginal one. i%

Whether South African Jews can play a meaningful role in

ameliorating the complex race situation in South Africa con—

_ tinues to be a tapic of concern and uncertainty. Neverthe-

less communal leadership believes that we have a duty £o

Y

participate;//South African Jewry has a proud record and its
W N

talents should be made availlable as individuals and as a com-—-

“munity. /

About 80% of the total’Jewish~population is of Liﬁ&ganian origin
making it by and large a homogenous community. ‘The bulk of them -
arrived in the country within the half éentury~from 1880 till

1930 lured by the discovery of gold, diamonds and mineral wealth

~—

which placed South Africa on the economic map of the world.

On account of its Lithuanian roots, South African Jewry is a
fundamentally traditional one. More than three-quarters of thase
who have religious affiliations belong to Orthodox congregations

—
while 15 to 18% are members of the Reform movement. As a result,

L _

an outstanding network of Jewish day schools has been esféblished
throughout the country. More than half of all Jewish children
attend these schools and in some centres such as Durban, Cape-
Town and Port Elizabeth the figure is as high as three-quarters

and more.

Apart from the religious and educational aspects of communal
.life there are also well established bodies attending to the
welfare of the aged, handicapped ard economically under-
privileged people. In addition there are brotherhood and
sisterhood organisations such as B'natl g'rith and the in-
digenous Hebrew Order of David, whose services range from

Pttt

charitable to cultural work.

F -3 r
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The st r-ong Ziqnist'orient on of South Africén Jews 1is weli—
known throughout the Jewish world. .The Zionist movement was
established in 1898 - a mere two years after the first Basel
Congress, was summoned into being by Theodor Herzl. The Zionist
méyément in South Africa today is generally regarded as one of |
the most effeptive of its kind. All Zionistic activities in
the.coun@ry are c¢o-ordinated under the aegis- of the‘Zionist.
Federation. The aliyah rate ih South Africa is per capita a-
mong the highest from the Westerg world. Abgpt 15 000 former
South African Jews now iive, and are fully integrated, into .
Israeli life. Our community also has an outstanding record'in

the collection of funds faor Israel.

Many South African Jews fought in Israel during the War of In-
dependence and in subsequent wars, some of whom gave their lives

for the freedom of the Jewish State. The dentralitv F Isra=l

~is paramount in the minds of South African Jews and it is there-

. fore little wonder that South African Jewry is so graatly con-

cerned that the close and friendly links between South Africa

and Israel should be retained.

Generally speaking the South African Jewish community has been

" less prone to the ravages of assimilation and intermarriage

than most other Diaspora communities. This could be well due

to the fact that South Africa is a stratified society, a mix-—

ture of First and Third World people dominated by the white
section éf the population. And even that sewdon is not a uni-
form one. ' It consists of English and Afrikaans speaking,people
bearing a memory of historical antagonism towards each other.
Instead of the American experience of the melting pot} South
Africans of all races tend towards the maintenance of separate

identities.




On account of their insg;y4£'situatién at the‘beginning of the
century, the jewish‘community formed a single bodf to safeguard
theif civic and politicél rights. Known as the South African
Jewish Board of Deputies, it has retained that function for

ovgr_ggfxears. It played a vipal role during the thirties and

forties in combating an anti-Semitism with strong pro-Nazi over-—

e

tones prevalent among a section of the Afrikaans speaking popu;

-

lation at the time.

Since anti—Semitiém in South Africa has lost much of its viru-

lence, although it certainly does still exist, it is no longer

the core issue. that it was in the 1930's. The Board has been
AR _

able to focus its attention in other directions. These ‘include

the enhancement of cultural life, efforts towards an overall

strengthening of Jewish identity and fostering of a better under-

standing between the Jewish and other sections of the population

of all colours and races.

It would be a distorted reflection-of South African history to
believe that racial discrimination in its manifold forms only.

saw the light of day'during the_last four decades or so.

The issue of racial discrimination has been one ofAccncerg for.
, the South African Jewish Board'qf Deputies for many yeaﬁs. On
'éccount of Jewish ethical and moral values and also because ’
Jews- have been the most cruelly affected victims bf discrimi-—
nation, the Board of Deputies has for a long time unequivocally

condemned racially discriminatory practices.

At successive confecrences and on appropriate occasions we have
expressed ourselves with increasing intensity regarding our con-

cern for the perplexities and problems of South African scciety.

The/...



The Board of Deputies s publicly condemned and criticised
(L @ 3

evictions and forced removals, detention without trial ni-—-

~versity quotas and the controversial prohibition of Mixed.

Marriages Act. These latter two, have since been removed

%

from the Statute Book.
N

We have condemned acts of violence whéther emaﬂating from

those stirring up unrest or frém the authorities. We have
repeatedly expressed our abhorrence of dlscrlmlnatocy practlces
and resolve, to strive for a dispensation in whlch a1l sectors

of South African society can live in-harmony and éeace.

And this culminated in the Board of Deputies expressing its

most forthright condemnation of racial discrimination and
,NM—'—’_!

commitment to justicé and equal opportunity in a resolution

—

-

which was adopted at its last national congress towards the

end of MEX—lQEE year. The "resolution rejected. apartheid"

which represents the entire structure of racial discrimination.
. _ —_—

We note with satisfaction that-;ur action has been Weléomed

‘and endorsed in the draft resolution which is to be moved on

behalf of the Human Rights Commission during the proceadings

of this Congress.

But ladies and gentlemen to condemn apartheid in South Africa

T —— e

today does not require great courage - gveryone is doing so
——

including voices in the government .

A folder with material on the South African Jewish community,

which has been made available to delegates at this Assembly

contains a document dealing with the subject of racial dis-

crimination 1in detail.

The/...
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The great challenge now facing the Board of Deputies as the

representative body of the South African Jewish community is

to seek ways of giving practical effect to its resolyti nd

to translate words into deeds. This is no easy task parﬁi—

cularly when it is borne in mind that Jews exercise minimal

political influenée'in white South Africa and which ié firmly
entrenched in the hands of the dbminant Af:ikgans speaking
section. Nevertheless the éouth African Jewish Board of
Deputies will continue wréstling with‘the pfoblem. Individual
Jews of high standing iﬁ all areas of social, political and

economic activity have gone on record in no uncertain terms

for the crucial need to abolish apartheid.

The current situation of unrest and violence in South Africa
has evoked a mood of uncertainty in the Jewish community as

it has also done among other sections of the population.

A substantial number of young peoplewith talent, upward

mobllity and considerable ableness have turned their attention

—_—

to new horizons or are seriously considering to do so. Regrett-—

ably Israel has no exclusivity in this regard. Not much imagi-

nation is required to become aware of the detrimental effect
this will have on the numerical strength of the remaining com-

munity. Despite this, however, the solid Jewish infrastructure

which South African Jewry have built up for well over a cen-

tury will not be allowed té disintegréte as many Jews will

=T

remain in South Africa for the foreseeable future, unless
pliig) e R T

'any new dispensation will make that intolerable. Our concern

is what will follow when the infrastructure of apartheid is
T"——‘/-* g '

dismantled. - There are some hopeful signs on the horizon that

TSN ——

could bring about a g@EEEE\future for all.
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As a Jewish community we belisve that South African Jews, and
for that Matte: Jews throughecut the world should act in actcord
with Judaism's traditional Commitmenf to freedom and jﬁstice
for all mankind. Our approach must be pragmatic énd tempered

“
with a need to face each and every challenge with a guarded

E————— -

sense of optimism.
e e e ™ - -

We- have and will continue to add our voice to the call for

negafiated change-between white and black interests coming at

-

this moment from a wide spectrum of South Africans.

It is our intention as a community to pursue this with the
authorities and with all sectors of the community with alacrity.

vigour and urgency.

It is our earnest hope and fervent prayer that reform and change
and the avoidance of conflict and unnscessary violence in South

Africa will come speedily and peacefully in our time. -

—~'In conclusion I would like to say how much we value our links-

with all sectors of the international Jewish community and in
particular the World Jewish Congress and what great store we
set on our deep emotional attachment to Israel. Together with

my colleagues at this Assembly we pray and trust that this

situation will not only continue, but will also grow in strength.




SUPERIOR COURT OF TRBE DISTRICT OF COLUMBIA

Criminal Division ‘ Y

UNITED STATES OF AMERICA

e 0T 80 e

VANNA OM STRINRO

e

ORDER

Charged with a violation of 22 D.C. Code §1115 (1981),%/
defendant challenges the prosecution on two grounds: (1)
that she has been unfairly singled out for prosecution and -
that this proceeding amounts to an improper selective
prosecution;g/ and (2) that the statute upon which the
prosecution rests violates guarantees provided in the First

and Fifth amendments to the Constitution.

1/
22 D.C. Code § 1115 (1981) provides:

It shall be unlawful to display any flag, banner, placard,
or device designed or adapted to intimidate, coerce, or
bring into public odium any foreign government, party, or
organization, or any officer or cofficers thereof, or to
bring into public disrepute political, social, or economic
acts, views, or purposes of any foreign government, party,
or organization, or to intimidate, coerce, harass, or bring
into public disrepute any officer or officers or diplomatic
or consular representatives of any foreign government, or to
interfere with the free and safe pursuit of the duties of
any diplomatic or consular representatives of any foreign
government, within 500 feet of any building or premises
within the District of Columbia used or occuvpied by any
foreign government or its representative or representatives
as an embassy, legation, consulate, or for other official
purposes, except by, and in accordance with, a permit issued
by the Chief of Police of the said District; or to
congregate within 500 feet of any such building or premises,
and refuse to disperse after having been ordered so to do by
the police authorities of the said District.

2/

T In conjunction with this claim defendant has filed a X
discovery motion which the government opposes and has served
a subpoena upon both the United States Attorney and a State
Department official. The government has moved to gquash both
of those subpoenas. :




The defendant, an American citizen who is a native

Cambodian,l/ was arrested on January 28, 1985, along with

seventeen other adults outside of the Embassy of the Union
of Soviet Socialist Republics (Soviet Embassy) and charged
with a violation of the second clause of Section 1115.1/
Specifically, the information charges that on or about

January 28, 1985,

she congregated within five hundred
(500) feet of the Embassy of the
Union of Soviet Socialist Republic,
a building or premises within the

- District of Columbia, used or occupied
by representatives of the Union of
Soviet Socialist Republic as an embassy,
and refused to disperse from said embassy
after being ordered to do so by police
authorities of the District of Columbia,
in violation of Section 22-1115, District
of Columbia Code.,

Formal charges were not filed against the other seventeen
adults arrested.

The prosecution of the defendant commenced during a
period in which persons were being arrested for violation of
Section 1115 in the vicinity of the Embassy of the

Union of Eouth Africa (South Africa Embassy). Those

arrests commenced in late Noﬁember, 1984, and at the time of
the héaring on these motions four months later,

approximately 16802/ persons had been arrested for violating

3/

 Bee defendant's Motion to Dismiss.

4/

I~ The statute contains two separate and distinct
prohibitions. The first clause which includes all language
preceeding the semicolon is sometimes referred to as the
"flag and banner* clause. The second clause which includes
the language following the semicolon is known as the )
"congregating® clause. Defendant is charged with violating
the congregating clause.

5/

I Although the number actually arrested is not precisely .
known, the parties agree that the number cited in the text
is a reasonably accurate estimate. Further arrests have
occurred throughout the spring and summer., It has been
reported that by mid-July, 1585, approximately 2500 had
been arrested. Washington Post, July 24, 1985, at A25,
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this provision. None of those arrested at the South

Pfrica Erbassy have been formally charged in court by the

United States Attorney. It is in that context that the
defendant seeks dismissal of the information on "selective
prosecution® grounds. In addition she challenges her
&rosecution'on First and Fifth anendment grounds. These two

contentions will be dealt with separately.

I. Selective Prosecotion Claim

Earlier this year the Supreme Court addressed the -

issue of alleced selective prosecution in Wayte v. United

upheld the government's enforcement of Selective Service
iregistration requirements against only those young men who
advised the government that they had failed to register (or
were reported by others as having failed to register) and
who @also persisted in their refusal to register after being
advised that continuved refusal might result in prosecution.
In reviewing the authorities relating to previous
claims of selective prosecution, the Court noted

that the prosecutor possesses broad discretion concerning
whom to prosecute, and that discretion rests largely on

the recognition that the decision to prosecute is not
particularly suvited to judicial review. Courts are
simély not competent to undertake an analysis of such
factors as strength of the case, a particular prosecution's
general deterrence value, enforcement priorities, or the

relationship of a case to overall enforcement plans.

- ol = ol



Moreover, if courts were routinely to examine the bases of
prosecutions, delays would inevitably result and law
enforcement might be unnecessarily chilled by the threat that
the prosecutor's motives and decision making would be
repeatedly subject to outside ingquiry. |

Because of these considerations, courts generally do
not undertake the process of examining the decision by the
prosecutor to proceed with a particular case. This does not
mean, of course, that courts will never make such an
inquiry, however, such a course should be undertaken only
vhen, applying ordinary equal protection standards, a
defendant can demonstrate that the particular prosecution had
a discriminatory effect and that it was motivated by a

discriminatory purpose. Wayte, supra at 1531, In short,

the defendant must show that the prosecution was
"deliberately based upon an unjustifiable standard such as
race, religion, or other arbitrary classification.* Id.

(quoting, Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978)

and Oyler v. Boles, 368 U.S. 448, 456 (1%62)).

The principles enunciated by the Supreme Court in Wayte
underlie the most recent selective prosecution case decided

in this jurisdiction, Smith v. United States, 460 A.2d 576

(D.C. 1983)., There the Court of Appeals rejected a selective
prosecution claim brought by defendants convicted of creating
a disturbance at a Senate subcommittee hearing. The éourt
reiterated what has been previously said here: a party

charging discriminatory enforcement of a statute carries

'a



2 heavy burden of proof. The defendant must make a prima

facie showing that:

(1) others similarly situated were not
prosecuted, and (2) the selective
prosecution being complained of was
improperly motivated, i.e., it was
based on an impermissable consideration
such as race or on a desire to prevent
the exercise of constitutional rights.

Smith, 460 A.24 at 578. It bears emphasizing that it is not
enough for the defendant to establish one or the other of
these requirements, rather, a defendant must make a
colorable showing as to both prongs of the test in order to
successfully invoke a claim of improper selective

prosecution.é/ See Attorney General of the United

States v. Irish People, Inc., 221 U.S5. App. D.C. 406,

684 F.2d 528 (1982).

Before turning to the application of the above
?rinciples to the facts of this case, it is necessary to
discuss briefly the regquests for discovery that have been
made by defendant. Specifically, she has subpoenaed both
the United States Attorney and a representative from the
State Department in,order to obtaiﬁ both their testimoﬁy.
and certain specified documents. In addition, the defendant
has moved for production of certain information assertedly
in the possession of the government in the event that
information is not provided by the officials who have been

subpoenaed.

6/

— If the defendant is able to make a colorable showing as to

both prongs of the test she does not automatically prevail
on her claim. As noted in the text following the material
associated with this note, such a showing entitles defendant
to discovery which she would not ordinarily be entitled to
receive. In addition, once defendant establishes a prima
facie case of selective prosecution, the burden then shifts
to the government to prove that the prosecution was free of
discriminatory taint. United States v. Berrios, 510 F.2d
1207, 1212 n.4 (24 Cir. 1974).




As a general rule, discovery in criminal cases is
limiteal/ and the defendant may not expand the scope of
discovery simply by claiming that ghe is being selectively
prosecuted. The overwhelming weight of authority holds that
unless the defendant can make a colorable claim under both
prongs of the selective proseéution test set forth in Smith,
then the defendant will be entitled to no more discovery
than she ordinarily would be in any other criminal case.

Smith, 460 A.2d at 579; Irish People, 221 U.S. App.

D.C. at 425, 684 F.24 at 947; See also Davis v, United

‘States, 390 A. 24 975, 981 (p.C. 1978). Accordingly, the
analysis that follows applies both to the selective
prosecution claim and defendant's request for discovery to
establish that claim,

The crux of the defendant's claim is: that she
presented herself at the Soviet Embassy to protest the
Soviet sponsored occupation of Cambodia; that the position
taken by her is generally regarded as "conservative"; and
that a conservative viewpoint is not popular or widely
shared in the District of Columbia. On the other hand, she
argues, hundreds of people both before and since her arrest
have protested South Africa's apartheid policy within 500
feet of that embassy; that an anti-apartheid position is
generally regarded as "liberal®; and that such a position is
looked upon with favor by those who reside in the District
of Columbia. BSince she was formally charged in this case

wvhile none of the anti-apartheid demonstrators were charged,

71/
~ Bee, e.g., Super. Ct. Crim. R. 16.
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she claims that she is being prosecuted because she espouses
a2 conservative point of view while those who have taken a
liberal position are not. BAs a result she argues she has
peen unfairly singled out and is entitled to a dismissal of
the information on the grounds that it constitutes an
improper selective prosecution.

In effect the defendant has defined the class of
persons similarly sitvated for selective prosecution
analysis as all persons who protest the policy of any
foreign nation within five hundred feet of that nation's .
embassy, and that all embassy protesteors, regardless of the
nation involved, must be considered as members of the same
class. Further, if those who espouse a liberal point of
view are not prosecuted, then the government exceeds its
authority when it prosecutes another protestor for espousing
a conservative viewpoint.ﬁj
In response, the government contends that the

defendant has defined the class for selective prosecution
analysis too broadly. 1In the government's view the
defendant should befconsidered similarly situated only to
those who protest at the Soviet Embassy rather than to those
who protest at all embassies, including the South Africa
Embassy. This Court agrees that the more narrowly defined
class identified by the government accurately reflects

-

the defendant's true class for equal protection analysis.

8/

|~ As noted earlier, seventeen other adults, apparently all .
native Cambodians, were arrested with the defendant but not
formally charged. The defendant conceded at the hearing on
these motions that there were legitimate reasons for not
prosecuting the other seventeen arrestees. The reason
suggested related to the other arrestees' difficulty with
the English language and the real possibility that they may
not have understood the dispersal warning claimed to have
been given by the police.
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The legislative history of 22 D,C. Code § 1115 clearly
shows concern for the safety of American diplomatic

personnel and citizens abroad. See, Frend v. United States,

69 App. D.C. 281, 283, 100 F, 24 691, 693 (1938}, cert.
denied, 306 U.S., 690 (1939). Senator Key Pittman, Chairman
of the Senate Committee on Foreign Relations, noted with
articularity the then current difficulties in protecting
American citizens and diplomatic personnel in China.2/ A
ajor purpose of Section 1115 was to provide protection for
diplométic sanctuaries here in the expectation of securing

reciprocal protection for our own diplomatic representatives

in other countries. Id,; Zaimi v. United States, 155 U.S.

App. D.C. 66, 74, 476 F.2d 511, 519 (1973). 1In urging
adoption of this provision, Secretary of State Cordell Bull
advised Senator Pittman that if "we are to obtain for our
representatives in foreign countries that degree of
protection to which they are entitled, we should be in a
position to show a like consideration for representatives in
this country.'lg/

It certainly cannot be doubted that the nature of
our government's relationship varies significantly from
country to country amongst those with which we enjoy
diplomatic relations. Events in recent years clearly

demonstrate that our diplomatic personnel and citizens

require different degrees of protection in different

9/
T Bl Cong. Rec. 8484, 8485 (1937). :
10/
~Letter from Cordell Bull, Secretary of State, to Senator
Key Pittman, reprinted at 81 Cong. Rec 8486 (1937). :




countries. For example, we have seen attacks upon our
embassies or diplomatic personnel in Yran, Lebanon, the -
Sudan and Kuwait, while in scores of other countries our
embassies and personnel have had no known or reported
incidents of a violent nature. Therefore, it is not at all
.unreasonablé to conclude that the status of our diplomatic
relations with each country may call for varying approaches
in this country with respect to the safety of any one
nation's representatives in order to ensure reciprocal
protection for United States representatives abroad.ll/
Accordingly, the extent of enforcement of Section 1115 at
any one country's embassy could'justifiably differ, because
of foreign relations reasons, from the extent of enforcement
at some other country's embassy. Thus, when considering a
selective prosecution claim such as the one made by the
defendant, courts should examine the extent of enforcement
at the embassy in question rather than enforcement practices
at other embassies.

That conclusion is in accord with the analysis of the

Circuit Court in Attorney General v. Irish People. There

the defendant, a newspaper espousing the cause of the
Irish Republican Army, claimed it was being selectively

prosecuted for failing to register as required by the

11/

T In 1972 Congress enacted Pub. L. 92-539 which, inter alia,
provided criminal penalties for the killing of a foreign
official or any official guest as well as other protection
for foreign officials. In enacting that statute the
Congress found that -

harassrment, intimidation, obstruction,

coercion and acts ¢of violence committed é
against foreign officials or their family

members in the United States or against

official guests of the United States

adversely affect the foreign relations of

the United Etates.

Act of October 24, 1972. Pub. L, 92-539, Sec 2, 86 Stat.
1070, 1071. :

-
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Foreign Agents Registration rctiZ/ pecause of the cause it

espoused. All eligible foreign agents are required to

register under the Act, but for purposes of selective
rosecution analysis the Court held that the defendant's

class included those foreign agents representing Irish
olitical interests, not 211 foreign agents. 221 U.S. App.

E.c. at 426, 684 F.2d at 948,

This "country specific"™ class identification finds

further support in Zemel v. Rusk, 381 U.S. 1 (1965), which

upheld the Secretary of State's withholding of passport
Ralidation for travel to Cuba. The Court noted that the
"Secretary has refused to validate appellant's passport not
because of any characteristic peculiar to appellant, but
rather because of foreign policy considerations affecting
all citizens."™ Id. at 13. The Court also noted that
similar restrictions have been imposed with respect to
travel to a number of countries since the 1530's (e.qg.
Spain, Ethiopia and China in the mid-1530's, all of Europe
after 1939, and Yugoslavia, Hungary and other Eastern
European countries in the late 1940's and early 1550's)
based upon the circumstances existing at the time. The
Court uvltimately upheld restrictions that applied
specifically to Cuba because the Secretary of State had
*justifiably concluded that travel to Cuba by American
citizens might involve the Nation in dangerous international
incidents®™. Id. at 15.

Within the class so defined, the defendant

can make no showing under the first prong of the Smith test

since she is unable to point to any Instance of

12/
22 U.5.C. §611 (1982) et seq.
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non-prosecution of demonstraters in the vicinity of the
Soviet Embassy, with the exception of those arrested at the
same time she was.12/ 1Indeed reported cases demonstrate that
krosecution, or the threat of prosecution, for

demonstrating at the Soviet Embassy is essentially taken for
ranted.:4/ Further, since Mrs. Strinko's arrest in this
case, over fifty other people have been formally charged
under the same statutory provision as she has, for
demonstrating in the vicinity of the Soviet Embassy. For
example, on March 29, 1985, ten Ukranian Americans were

charged,lé/

and on May 1, 1985, and again on June 10, 1985,
at least thirty-five rabbis were arrested and charged with
violations of 22 D.C. Code slllS.lﬁ/ Reportedly, the rabbis
were protesting the Soviet Union's treatment of Jews in the
Soviet Union.2l’ Finally, on May 29, 1985, at least twelve
members of a group known as the Sojourners were charged with
Liolations under this statute.lg/ It is clear, therefore,
that demonstrators at the Soviet Embassy are routinely
prosecuted. Accordingly, since defendant 1s unable to show
that others similarly situated were not prosecuted, she is
unable to satisfy the first prong of the Smith test and her

challenge on selective prosecution grounds must therefore

fail.
-l-—-—/ <
Sece note 8, supra,
147
See cases cited in the text infra at 17-18.
15/
 Misdemeanor case number M-5664-85 to M-~5673-85.
16/

Misdemeanor Case Nos. M-8156-85 to M-B169-85, M-B173-85.
to M-8185-85, M-8562-85 to M-9566-85, M-9568-85 to
M-9580-~85, M-9582-85 and M-9583-85,

17/

Washington Post, June 11, 1985, at B3,

18/

" Misdemeanor Case Nos. M-8B80-85, M-88B5-85, M-8887-85,
M-8890~B5 to M-8B$2-85, M-BB94-85, mM-BB97-85, M-B8500~8B5,
M-B902~-8B5, M-B8906-85 and M-8908-85,
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In order to invoke the selective prosecution claim,
!defendant must make a colorable showing as to both prongs of
the Smith test. Ber failure to make any showing on the
first prong would ordinarily end the Court's inquiry since

analysis as to the second prong would be unnecessary. As

discussed eaflier, Mrs. Strinko argues, however, that she
has satisfied the first prong of the test because all
embassy demonstrators, not just those at the Soviet Embassy,
must be considered to constitute the class. This Court has
|rejectéd that classification. However, assuming for
purposes of further analysis defendant's broader definition
of the class is correct, then her challenge still must fail
since she cannot make the required showing with respect to
'‘the second prong of the Smith test, i.e. the requirement
that defendant make a colorable showing that any selective
prosecution was improperly motivated,

In support of her position, defendant relies
heavily upon & public commentlg/ made by the Corporation
Counsel concerning the reason for dropping charges against
some defendants that arose out of an incident at the South
Africa Embassy which is within the prosecution authority of
that office. Nothing has been presented, however, that
would permit a conclusion that the Corporation

Counsel's motive for not proceeding in any case can be

19/

" The Corporation Counsel stated, "it would be untenable for
the Office of the Corporation Counsel to prosecute these

five individuals who demonstrated peaceably to call '
attention to the gross injustlces which result from the South
African policy of apartheid.™ News Release, The District of
Columbia Office of the Press Secretary. Janpuary 8, 1985.
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attributable to the United States Attorney.zg/ The two
offices are separate in virtually every way; one is a local
official and one federal, with the Corporation Counsel being

appointed by the Mayozzl/ and the United States Attorney by

the President.Qz/ Further, each office has its own distinct

responsibility with respect to the prosecution of cases in
violation of the District of Columbia Code. See 23 D.C.

Code § 101 (1982), Conduct of Prosecutions.

The only other basis that has been advanced by the
defendant going to the issuve of improper motivation is the -
"conservative/liberal™ argument that was discussed earlier.
There is not a shred of evidence however, that supports a
claim that either the decision to charge the defendant or
anyone else, or the decision not to charge others, is based
in any way upon political philosophy. Consider, for example,'
the fifty or so other Soviet Embassy defendants who have
been arrested and charged since March of this year.gé/
Included are groups protesting Soviet policy with respect to
24/

Jews, the Ukraine and Rfghanistan.=— Are the views

espoused by any of.«these groups "liberal™ or "conservative"?

20/

[ The only public comment by the United States Attorney that
has been brought to the Court's-attention is one in which he
is reported to have stated that the South Africa cases were
dropped because they lacked "prosecutive merit®, Washington
Times, January 5, 1985, at 10Aa.
1

[
~

|

Gee 1l D.C. Code § 101 (1981).

N

2

~

|

See 28 U.S5.C. § 541 (1882).

23/

Eee notes 15, 16, and 18, supra, and accompanying
text.

24/

The group arrested and charged on May 28, 1985, is
reported to mix "a Christian message with political stands
against nuclear arms, apartheid in South Africa, the death
penalty, the Soviet invasion of Afghanistan and U.S.
military involvement in Central America.® It also opposes
abortion. Washington Post, May 29, 19585, at C5.
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There is of course no real'answer to that guestion and
since there is no answer it must be concluded that
defendant’'s claim that she is being singled out because

of her conservative viewpoint cannot be supported.2§/ As a
result, even if a broad class is considered for this
analysis, defendant's claim must still fail because she

is unable to satisfy the other prong of the Smith test.
Finally, defendant's selective prosecution claim must
pe evalvated in the context of the history of prosecutions

for violating this section. The reported cases would seem
to indicate,zé/ and defendant does not claim otherwise, that
since this statute was enacted nearly fifty years ago
violators have apparently been prosecuted as & matter of
course except for the recent non-prosecution of the South

Africa Embassy demonstrators. This raises the question of

whether, given this history, the decision not to prosecute

25/

" One possible explanation for non-prosecution of the South
mfrice Embassy cases is one of sheer volume. Violations of
Section 1115 are tried by the Court without a2 jury and are
assigned to the Misdemeanor Nonjury Calendar as are other
nonjury offenses such as shoplifting, soliciting
prostitution, and taking property without right. One judge
and the equivalent of one other judicial officer (either
judge, commissioner or combination) are necessary to maintain
that calendar and avoid backlogs., As noted earlier, nearly
1700 people had been arrested in violation of Section 1115
near the Bouth Africa Embassy from late November until late
March, 1985. During approximately the same time period
(actually December 1, 1984 to March 31, 19B5) slicghtly more
than 1200 regular nonjury cases were filed in Court. See
report of Deputy Clerk, Criminal Division for December, 1984
and Januvary, February, and March, 19B5. As can readily be
seen, if the South Africa cases had been prosecuted, the
case-load on the nonjury calendar would have increased by

approximately 140%t., The drain on court resources would have
been substantial. .

26/
I~ See cases cited in the text at pp 16-18, infra.




- 15 -

some demonstrators renders invalid, on selective prosecution
qrounds, those prosecutions which actvally are brought.
befendant has cited no authority to support such a
conclusion and the Court is sware of none that does. At a
minimum it would appear that defendant would be required to
show that the decision to prosecute her as well as the
others who have been prosecuted was based upon some

21/

"impermissable consideration®. As demonstrated above, she

has not made such a showing and for that reason, and the

other reasons set forth above, defendant's Motion to Dismiss

on selective prosecution grounds must be denied. For the

same reasons, her reguest for discovery must also be denied.

II. Constitutionality of Section 1115

Defendant also challenges her prosecution on the

grounds that the statue violates the First and Fifth
amendments. Mrs. Strinko's challenge on those grounds is not
the first directed at Section 1115 since its enactment in
1938, On at least seven previous occasions judges from four
different courts in this jurisdiction have issved opinions
upholding either the flag and banner clause or the
congregating clause in the face of constitvtional challenges
like the one made by the defendant in this case. The first

challenge came shortly after the

77 ,
" United States v. Smith, 460 A.23 576, 578 (D.C. 1983), °
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Frovision was enacted when four defendants were convicted
for violating the flag and banner clause outside of the
German and Austrian embassies. On appeal a panel of the

Circuit Court unanimously affirmed. Frend v. United

States, 69 App. D.C. 281, 100 F.28 691 (193B), cert. denied,

306 U.S. 640 (1539),

The next reported challenge 8id not come until nearly
thirty years later. On June 12, 1968, Siamack Zaimi, an
Iranian national, and a companion were arrested for verbal
remarks critical of the Shah of Iran uttered within 500 feet
of the Shah's official residence in the District. Zaimi's
constitutional claim was rejec£ed by the Honorable William
Pryorzﬁ, of this court (then known as the Court of General

Sessions) and the District of Columbia Court of Appeals.

Zaimi v, United States, (Zaimi X)), 261 A.24 233 (D.C. 1970).

On appeal from that decision the Circuit Court declined to
reach the constitutional question, but reversed Zaimi's
conviction on the grounds that his conduct did not violate
the flag and banner clause as interpreted by that Court.

Zaimi v, United States (Zaimi YI), 155 U.S. App. DC. 66, 476

F.2d4 511 (1973).

Shortly after the Court of Appeals ruling in Zaimi I,
Chief Judge Barold Greene of this Court rejected a
challenge to the congregating clause in a case involving
nineteen people arrested outside of the Japanese Embidssy.

United States v, Travers, 98 wW,L.R, 1505 (pD.C Ct. Gen Sess.

Aug. 26, 1%70). Judge Greene held that the congregating

28/
"~ Wow Chief Judge of the District of Columbia Court of -
Appeals.
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clavse of Section 1115 does not offend constitutional
rovisions in barring meet ings held within five hundred feet
of any building occupied by a foreign nation for official
purposes, "which have a direct relationship to that nation ,
including meetings which have as their purpose an expression
of views concerning the government involved, its personnel
or its policies™, I4. at 1508.

Later the same year, Judoe June Greene of the United
States District Court denied a request for a temporary
restraining order which sought to prevent enforcenment of the
:congrecating clause by the Chief of Police. Some
twenty-five petitioners indicated an intention to assemble
on the public sidewalk in front of the SBoviet Embassy in
order to focus attention upon discrimination scainst Jews in
ithe Soviet Union. Citing Frend, the Court noted that
Section 1115 "makes unlawful such protest nearer to an
Embassy than five bhundred feet when such protest, as the
proposed one, is directed against the foreign government

operating the Embassy". Jews for Urban Justice v, Wilson,

311 F. Bupp. 1158,..1159 (D.D.C. 1970).
Two years later an attack, which focused principally
on the flac and banner clause, was rejected by a three-

29/

judge court,=~" in the face of a claim that since 22 D.C.

Code §1116 exempts picketinc as a result of a labor dispute

29/
" The panel included the Honorable Malcolm Wilkey of United
States Court of Appeals, and the Honorables John Levwis

Smith, Jr., and Charles R. Richey of the United States
District Court.
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from the reach of Section 1115, then the latter must be
found unconstitutional as was an assertedly similar local

ordinance in Police Department of Chicago v. Mosley, 408

U.S. 92 (1972).22/ Jewish Defense Leaque v. Washinaton, 347

F. Supp 1300 (D.D.C. 1972) (three-judge court}.
Finally, last year a judge in this Court and a judge
in the District Court rejected constitutional challenges

directed at the flag and banner clause. United States v.

.Brown, No. M-10901-83, (D.C. Super., Ct, January 19, 1984);

iFinzer v. Barry, No. B84-0899, (D.D.C. May 17, 1984).

In Brown, the defendant and a companion were arrested
for conduct that occurred near a chancery of the Soviet
Union, while in Finéer, petitioner sought to demonstrate
near the embassies of both the Soviet Union and of
:Nicaragua.

In shert, constitutional challenges to Section 1115
have been often made and always rejected by the judges
considering the issue in this jurisdiction. Defendant cites
no authority that perguades this Court that it should
disregard the binding precedent of Frend and Zaimi I , and

the very persuasive authority of Travers.

30/

T The Court asked the parties to brief the issuve of whether
Carey v. Brown, 447 U.S. 455 {(1980) required a different
conclusion from that reached by the three-judge court in
Jewigh Defenge League. In Carey the Supreme Court struck
down an ordinance EBimilar to the one invalidated in Police
Department v. Mosley. After carefully reviewing the
material provided by the parties, this Court is satisfied
that Carey made no significant change in the law and that
the holding of the three~judge court in Jewish Defense
Leaque is still sound. Accord, United States v. Brown, No.
®~10901-83, (p.C. Super. Ct., January 19, 1984). )
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Defendant claims, however, that Frend and Zaimi I apply
only to the flag and banner clause, and therefore are not
binding in this case which involves an alleged violation of
the congregating clavse. The short answer is that the
principles underlying the Frend and Zaimi I courts' rejection
of constitutional challerges to the flag and banner clause
apply with equal force to like challenges to the
congrecating clause. Section 1115 was enacted to ensure
protection for representatives of foreign nations in the
course of their official duties.32/ Ang although it imposes
some limitations upon speech and assembly = ‘

{iln view of the interest of the

United States in the protection of the
security and tranquilty of diplomats and
official visitors, and the potential harm
from demonstrations against foreign
dignitaries which become uncontrollable,
the minimal restriction imposed by Section
1115 are reasonable and proper.

Travers, at 1509,

In sum, this Court rejects defendant's constitutional
challence and adopts the interpretation of the congregating
clavse of Section 1115 set forth fifteen years ago in

Travers. Thus the government must show: that defendant

31/

 The history and purpose of Section 1115 are set out in
considerable detail in Zaimi II and need not be repeated
here.
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congregatedzz/ within five hundred feet of a premise used or
occupied by the Union of Soviet Socialist Republic (USSR) as
an embassy; that the congregation had a direct relationship
to the USSR or its personnel; and, that she refused to
disperse after being ordered to do so by police authorities

0f the District of Columbia.

Conclusion

In light of these findings, the Court makes the
following rulings on the motions in this case:

That the defendant's Motion to Dismiss the
information on the Grounds of Selective and
Discriminatory Prosecution is denied;

That the defendant's Motion to Diemiss the
information on the Grounds that the Second
Clause of 22 D.C. Code §1115 is
Unconstitutional is denied;

That the government's Motions to Quash
Subpoena for Production of Documents and the
Testimony of the United States Attorney are
granted;

That the government's Motion to Quash Subpoena
for Appearance with Documents of James E.
Nolan, Jr. is granted; and

That the defendant's Motion for Discovery is
denied.

The parties are directed to appear before the Misdemeanor
nonjury Calendar Control Judge within two weeks of this

Order to cet a date for trial.

2/ : A

" A congregation regquires at least three persons, Kinoy V.
District of Columbia, 130 U.S. App. D.C. 290, 298, 400 F.2d
761, 769 (1968).

.bﬂn@i




hearing for these cases, counsel! for the defendants snnounced thelir
Intentlon to use the common: law defense of necessity at the trial
scheduled for December 11, 1985, Government counse} statad (15’
bellet ;ha+ the deéendanTs could not make out a prims facle case
for the defense of neceéngy éﬁd fh§}efore th;.ccurT should
prohiblt all defensa‘?giifﬁony at the trial reiating to this

Issue.

The District of Coiumbia Court of Appeals, in Gritfin v.

United States, 447 A.2d 776, 778 (1982), recently explained the

requirements for use of this defense.

in essence, the necessity defense exonerates persons who
commit & crime under the "pressure of clrcumstances," |f the
harm that would have resuvited from compliance with the law
would have significantly exceeded-the harm actualiy re-
sulting from the defendants' breach of the law. State v.
Marley, 54 Haw. 450, 471-72, 509 P.2d 1095, 1109, (1973).
See also Unlted States v, Lewls, 628 F.,2d 1276 (10th Cilr. 1980),
cert., denled, 450 U.S. 924 (1981); United States v,
Micklus, 581 F.2d 612 (7th Cir. 1978); Stete v. Dorsey,
118 N.H., 844, 395 A,2d B55 2249{1978); United States v.
Randall, 104 Wash.,D.L.Rep. {(Dec. 28, 1976); lLa Fave &
Scott, Crimlinal Law §50 (1972). The defense Is not
available where: (1) there Is & legal alternative avalilable to
the defendants that does not Involve violation of the law,
Unlted States v, Balley, 444 U.S. 394 (1980); La Fave & Scot+t
supra at 387; (2) the harm to be prevented Is neither Immient,
nor woulfd be directly affected by the defendants' actions, State
v. Martey, supra, 54 Haw. at 472, 509 P.2d at 1109, and (3)
the defendants'! actions were nto reasonably designed to actually
‘prevent the threatened greater harm.

Under the circumstances of this cease the defendants should be pre-

cluded from uttilzing the defense as they fall under elt three

requirements. See also United States v. Gant, 691 F,.2d 1159 (5th
Cir. 1982)(defendant must demonstrate each element of necesslity

defense before he may sucessfully ralse such an affirmative defense).

-

\\ e



For these very reasons courts have consistentiy denled
defendants the use of the necesslity defense In pollitical and

soclial protest cases. Ses Griffin v, United States, 447 A.2d

776 (D.C. 1982)(activists convicted of unlawful entry for opening

+

.,
—r 1

doors of S+t. Matthew's Qa#ﬁedral to the homeless); United States
v. Cassidy, 616 F.25.101 (4th Cir. 1979)(antl-nuclear demonstrators
convicted ot depredation of government property for throwing blood

and ashes on the wails of the Pentagon); United States v. Lowe,

654 F.2d 562 (9th Clr. 1981)(anti-nuclear protesters at naval

submarine base convicted of illegal entry); Unlted States v. May,

622 F.248 1000, (9th Clir.}) cert. denied, Phipps v. United States,

449 U.S. 984 (1980)(anti-nucliear demopnstrators et submarine base

convicted for T1liegal entry); State v. Marley, 54 Haw 450, 509

P.2d 1095 (1973)(antl~war demonstrators convicted of trespassing

st defense contractor's offlice); State v, Warshow, 138 V¥t+. 22,

410 A.2d 1000 (1979)(anti-nuclear demonstrators convicted of un-
lawful trespass at nucliear power piant),

Should the defendants In thelr snswer to this motlion proffer
a speciflc factua! predicate to establish a prima facle case for
this defense, the government will give a detalled response to such a
- proffer. However, there Is now no Imaginablie set of facts the

defendants could proffer which would satisfy the requirements for

utilizing the necessity defense., GSee Griffin v, United States, supra.

o
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WHEREFORE, the government reguests that this motion in
limine be granted.

RESPECTFULLY SUBMITTED,

,eefi " 7' JOSEPH E. DIGENOVA
T UNITED STATES ATTORNEY
RATHERINE WINFREE
ASSISTANT UNITED STATES ATTORNEY
CHIEF, MISDEMEANOR TRIAL SECTION

BY:
LYNNf L. SARKO )
ASSISTANT UNITED STATES ATTORNEY

CERTIFICATE OF SERVICE

) I HEREBY CERTIFY that a copy of the foregoing was served by
mail upon the attorney for the defendant, Henry W. Asbill, Es re,
1302 18th Street, N.W.,, #4603, Washington, D.C.,, 20036, this

day of November, 1985,

ASSISTANT UNITED STATES ATTORNEY

P SR






of the potential for wasting valuable trial resources). Defendants'
proposai that they be permitted to present a necessity defense in
the instant case must necessarily be denied since the proffered
defense is inapplicalbe to this case as a matter of law.

In deciding whether the defendants can properly be permitted
to asgert the defense of necessity to a viola?ion of D.C. Code
§22-1115, this Coﬁrt must consider the purpose of the statute--
to protect diplomatic sanctuaries in the United States in order
to secure reciprocal protection for United States representatives

in foreign countries, See generally Zaimi v, United States, 155

U.5. App. D.C. 66, 476 F,2d 511, 519 (1973); Frend v. United States,

693, U.S. App. D.C. 281, 100 F.2d 6391, 693 (1938). The statute's
special role in insuring corresponding protection for our diplomatic
personnel overseas should preclude political groups frdm relying on
the necessity defense when committing crimes against foreign embassies
or crimes that impede our efforts to protect their sovereignty. In
Frend, the court recognized the vital purpose of D.C. Code §22-1115
when ruling that the statute did not violate the constitutional right
of assembly or of free speech. Id at 693. Certainly the right to
invoke the common lav necessity defense is not more powerful than

our valued rights to assemble and speak freely.1 The tragic events

at our embassy in Tehran, Iran, demonstrate the vital importance of
g&vernment efforts to protect foreign embassies, The grave conse-
guences of impeding our efforts to protect diplomatic personnel against

-

terrorism or violence must take precedence over this particular

4 The Supreme Court has long recognized a legitimate state interest
in regulating the location of demonstrations to maintain public order.
See Camercon v. Johnson, 390 U.S. 6117{1968) (upheld statute designed
to restrict demonstrations near a courthouse). It would certainly

be an anomoly if a statute designed to maintain order and which has”
passed constitutional challenges could easily be usurped through use
of the affirmative defense of necessity.




form of social protest, The United States submits that under the cir-
cumstances, the defendants must be required to confine their protests
to areas located more than 500 feet from the Soviet Embassy.

The facts involved here Fnd the necessity defense arguments

’

raised by the defendants are very similar to those faced by the trial

court in State v, Marley, 509 P.2d 1095 (Haw. 1973), on which the
District of Columbia Court of Appeals relied in Griffin v. United

States, supra, 447 A.,238 776, 777-78 (D.C. 1982). In Marley, the

defendants were convicted of criminal trespass at the Honolulu
branch of the Honewywell Corporation, The defendants, who were
protesting Honeywell's manufacture and sale of "anit-personnel”
weapons used by the United States and foreign governments in
Indochina, sought to raise the affirmative defense of necessity.
In defining the defense, the Supreme Court of Hawaii stated:

The "necessity defense” which is another

of the justification defenses, has sometimes been

called the "choice of evils" defense. The latter

phrase is very descriptive of the defense, yet

fails to include, even by implication, all of its

elements. Several of the crucial elements of the

"necessity" or "choice of evils" defense are

absent from this case, and thus it is impossible

for defendants to rely on the defense to exonerate

them.

In essense, the "necessity"” defense exonerates

persons who commit a crime under the “pressures of

circumstances”, if the harm that would have resulted

from compliance with the law would have significantly

exceeded the harm actually resulting from the defendants'

breach of the law.
Id. at 1109. The court then cited three situations in which the
defense is not available,

First, defendants are not justified in violating the law when
there exist alternative forms of noncriminal protest that would
enable them to dramatize, and hopefully terminate, the conducﬁ they
view as harmful., The defendants here had a variety of such non-

criminal means of protest available to them, the most apparent being

the alternative of demonstrating more than 500 feet away from the









.__6_
fewer than all embassies, legations and consulates.z. )
1f defendants' theory is accepted, only some countrys'
embasgies, legations, and consulates would be within the protection
of §1115. Strangely, under defendants' theory, the countries whose
facilities here would be without benefit of §1115 are the very ones

’

with respect to which the unfe&tered conduct of diplomatic relations
may bé most important, In some such countries, reason and experience
dictate that there is greater concern than in other countries for the
welfare of American diplomatic personnel and facilites. With respect
to such countries, it seems especially important that the conduct of
diplomatic relatons be free of activities which are within the reach
of §1115. When the United States elects to establish diplomatic
reiations with another sovereignty, and elects to permit it to
establish an embassy, legation or consulate here, reason and
experience compel the conclusion that such facility is, without
exception, protected by §1115. A fundamental aspect of the United
States' sovereignty is the right to establish and to provide for
the safe, secure, and orderly conduct of diplomatic relations with
other nations. No individual has the right, under the common law
or otherwise, in the face of §1115, to interfere with this aspect
of the United States sovereignty.

WHEREFQRE, the government reguests that its motion in limine
be granted.

RESPECTFULLY SUBMITTED,

JOSEPH E. DIGENOVA

UNITED STATES ATTORNEY

KATHERINE WINFREE

ASSISTANT UNITED STATES ATTORNEY
CHIEF, MISDEMEANOR TRIAL SECTION

Mézﬁ

L™ LINCOLN SARKO
ASSISTANT UNITED STATES ATTORNEY

‘/ - A
< By 1ts very terms the statute appliés to "any building or premises
-+« used or occupied by any foreign government ... [emphasis supplied],
22 D.C, Code §1115,






U.S. Department of Justice

United States Artorney
District of Columbia

Unised States Cowrthouse, Room 2800
Constinution Avenue and 3rd Street N.W.

., Washington, D.C. 2000]

July 12, 1985 T
N ' ‘/1"—.j>cJJ7

Honorable Robert W. Kastenmeier
Chairman, Subcommittee on
Courts, Civil Liberties and

the Administration of Justice
Committee on the Judiciary

U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

The Attorney General has asked me to respond to your June
11, 1985 letter concerning members of the clergy who were ar-
rested on May 1, 1985 for illegally demonstrating at the Soviet
Embassy here in Washington. We greatly appreciate the serious-
ness of the questions you raise, the manner in which you have
done so,. and the opportunity to respond to them. The issues
underlying the demonstrations are as substantively compelling
as they are emotionally cnarged. Therefore, it is most natural
to question the process by which demonstrators at one embassy
are prosecuted while those at another are not, when the charac-
teristics of both demonstrations appear "identical.” We are
most sensitive to such a concern. Moreover, while we are pro-
hibited from specifically commenting on a pending criminal case,
we believe we can still demonstrate that federal prosecutive
policy in the area is neither arbitrary nor impermissibly dis-
criminating. This is essentially because demonstrators at one
‘embassy cannot, as a legal term of art, be said to be "similar-
ly situated” to those at another embassy.

I should add at the outset that, notwithstanding the
*pending case"™ impediment, it would be unwise in any case at
any time to discuss the basis for prosecution since that could
undermine the ability of the executive to enforce the law, be-
cause it would give important information to would-be violators.
(See, Wayte v. United States, U.8._ , No. 83-1212, de-
cided March 19, 1985, slip op. at 8.) Such a discussion would
c¢learly not be in the public interest.
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However, what we can do is make exposition of some of the
general considerations that govern the decision to prosecute,
vel non, in any criminal case. 1Indeed, these factors were re-.
cently addressed by the Supreme Court quite aptly in the Wayte
case, a significant opinion involving an allegation of unconsti-
tutional selective prosecution of a draft-registration evader,
The Wayte Court explained:

——

In our criminal justice system, the Govern-
ment retains "broad discretion" as to whom to
prosecute. United States v. Goodwin, 457 U.S.
368, 380, n. 11 (1982); accord, Marshall v.
Jerrico, Inc., 446 U.S. 238, 248 (1980).
¥[s]o long as the prosecutor has probable
cause to believe that the accused committed
an offense defined by statute, the decision
whether or not to prosecute, and what charge
to file or bring before a grand jury, general-
ly rests entirely in his discretion." Borden-
kircher v. Hayes, 434 U.S. 357, 364 (1978).
This broad discretion rests largely on the
recognition that the decision to prosecute
is particularly ill-suited to judicial review.
Such factors as the strength of the case,
the prosecution's general deterrence value,
the Government's enforcement priorities, and
the case's relationship to the Government's
overall enforcement plan are not readily sus-
ceptible to the kind of analysis the courts
are competent to undertake., Judicial super-
vision in this area, moreover, entails systemic
costs of particular concern. Examining the
basis of a prosecution delays the criminal pro-
ceeding, threatens to chill law enforcement by
subjecting the prosecutor's motives and decision-
making to outside inguiry, and may undermine
prosecutorial effectiveness by revealing the
Government's enforcement policy. All these are
substantial concerns that make the courts prop-
erly hesitant to examine the decision whether
to prosecute. 1Id. slip op. at 8. (Emphasis
supplied.)

Further, the wishes of a complaining witness, be it a person or
country, as to whether to prosecute are important, although they
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are not necessarily dispositive considerations. 0f course,
when foreign policy considerations-are involved in a case, they
may play a proper and major role in the judgment process.
There are, of course, other factors appropriate for a prosecutor,
as law enforcer, to consider of which the members are no doubt
aware due to their service“on the Judiciary Committee.

The Department of Justice enforces laws in the District
of Columbia and throughout the United States fairly and in a
non-discriminatory fashion. More particularly, in demonstration
cases, each prosecutive decision is "content-neutral®; that is,
the content of the speech of an individual or group of demonstra-
tors cannot effect the decision on whether to prosecute. 1Indeed,

to allow it to do so would be constitutionally impermissible.*

The fact that the United States Attorney for the District
of Columbia is prosecuting the clergymen for their May 1, 1985
demonstration does not, as you suggest, support a claim of
“"arbitrary and discriminatory" prosecution. The Soviet/South
African situations to which you allude are not at all legally
*identical.” From information that 1is a matter of public
record, it is clear that the demonstrations occurred at two
different locations in the Nation's Capital, involved different
demonstrators, and most pertinently different embassies, and
different countries. "Arbitrary®" or "discriminatory"” prosecu-
tion or "selective prosecution™ as it is called, exists at law
only when, because of improper motive, an individual or individ-
vals are singled out for prosecution among those “similarly
situated.” The clergymen arrested at the Soviet Embassy on May
l are "similarly situated” to other protestors arrested at the

® I was, therefore, appalled when the locally-appointed D.C

Corporation Counsel, Inez Reid, announced that she would not
prosecute demonstrators at the South African Embassy for violat-
ing the police line (a charge over which the United States Attor-
ney has no jurisdiction), and not do so because she agreed with
the content of their speech and disagreed with the policies of
the government of South Africa. This unfortunate articulation
of a content-based reason not to prosecute was clearly wrong,
indeed, apparently unconstitutional. I would note that Ms. Reid
is an appointee of the District of Columbia city government and
is not a federal employee. She is not answerable to me or the
Department of Justice. This office has never based its exer-
cise of prosecutorial discretion in any case on such constitu-
tionally impermissible reasons.
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Soviet Embassy and not to those at the South African Embassy.
The relationship of the United States to each country with
which it has diplomatic relations is a unique one. Consequent-
ly, attempts to fuse separate incidents at separate embassies
into one situation for purposes of alleging unconstitutionally
discriminatory treatment must, by both law and logic, fail. 1If
the clergymen's situation is "identical®" to anything, it is to
the status of the Cambodians, Ukrainians, opponents of the Soviet
invasion of Afghanistan and others who have demonstrated at the
Soviet Embassy and been prosecuted by the United States Attorney
for the District of Columbia within recent months. Also, there
have been many other prosecutions for illegal demonstrations at
other embassies., For example, over the years, there have been

prosecutions of demonstrators at the German, Iranian, Chinese,
and other embassies.

The defendants about whom you write - -in these cases are
charged with congregating within 500 feet of an embassy, in
viclation of 22 D.C. Code §1115. Congress passed this statute
in 1937. Subsequently, courts, in upholding its constitutional-
ity, have recognized that the statute serves a vital government-
al interest:- to enhance the safety and well-being of American
diplomatic personnel living abroad by providing reciprocal pro-
tection to foreign emissaries in the District of Columbia.

In Finzer v. Barry, Civil Action No. 84-08%99 (D.D.C.,
May 17, 1984) appeal pending, a recent case upholding the con-
stitutionality of §1115, several government officials submitted
uncontradicted declarations emphasizing the importance of the
continued use of the statute. The Deputy Chief of the Metro-
politan Police Department, stated that §1115 is necessary to
afford appropriate protection to embassies and diplomatic build-
ings especially because a number of them are located in a fair-
ly confined area of ten to fifteen city blocks. Based on his
years of experience, including nearly four years of direct ex-
perience as Commander of the Special Operations Division, he
expressed his professional judgment that §22-1115 is a necessary
police tool, and its continued enforcement would be necessary
to maintain appropriate protection of diplomatic personnel and
buildings.

The Deputy Assistant Secretary of State for Security,
stated that the continued enforcement of §22-1115 is "important
to the foreign policy interests of the United States"™ and that
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security both in the United States and abroad is furthered by
its enforcement. Pointing to a recent demonstration by a group
protesting the Soviet invasion of Afghanistan at the Soviet
Embassy, he stated that the 500-foot buffer created by the
statute enabled the police to make arrests and restore order
when the demonstrators broke the police line before they were
able to enter the embassy itself. The Director of the Office
of Foreign Missions at the Department of State, stated that the
continued enforcement of the statute is "essential to the
foreign policy interests of the United States government and
the effective operation of the Office of Foreign Missions." He
added that our conduct in the United States has a direct impact
on the protection afforded our missions and personnel abroad,
and that any 1limit on the enforcement of the statute would
create a potential for injury to our citizens and property in
foreign countries.

It is against this background of practice and purpose
that we apply the general principles of prosecutorial discretion
on a case-by-case, demonstration-by-demonstration basis. As we
have stated, an important consideration in deciding whether to
prosecute any case is the wish of the complaining witness, be
it a person or a country. While it is true that this considera-
tion may not always be dispositive, in matters of foreign policy
where the need for reciprocity is so compelling, the view of
the foreign ambassador can play a major role in our determination
of whether to prosecute. In this regard, the constitutional
duty of the President to conduct our foreign policy is inextric-

ably intertwined with the proper exercise of prosecutorial dis-
cretion.

Accordingly, in our prosecution policy in regard to 22
D.C. Code § 1115, we have, over the years, considered the
wishes of the ambassador of the country whose embassy was the
target of the illegal demonstration. Reciprocity is the goal
of §1115. Because we desire fair and sympathetic treatment of
our diplomatic embassies, missions and personnel overseas, in
return for similar, sympathetic treatment of their diplomats
and property in our nation's capital, we must necessarily
consider the view, if expressed, of the foreign government.*

*/ This issue of reciprocity arose recently in another con-

text. According to published reports, the Department of State
was concerned about a news article which said it was issuing
new foreign diplomatic 1license plates coded to identify the
nationality of the drivers. The article gave the country keys

(continued on next page)
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The subcommittees, "however, would have us ignore the po-
sition of the foreign government.- Instead, you contend that
prosecution "should not depend upon the requests of representa-
tives of foreign governments™ in cases involving persons "exer-
cising their First Amendment rights to demonstrate.® Such a
tautology possesses no relevance to our prosecutions under §
1115, The constitutionality of this statute has been consist-
ently upheld by the courts in the District of Columbia. 1In
~upholding it, the courts have found that there is no First
Amendment right to demonstrate within 500 ‘feet of an embassy.
In any event, surely the subcommittees are not suggesting that
we ignore our responsibilities to comity and reciprocity which
are basic principles of international law. 1Indeed, the instances
of terrorism in recent weeks underscore the continued need to
maintain the vitality of the statute.

As the subcommittees know, our prosecutorial responsi-
bilities must be performed under the law and the constitution.
We do not always relish that duty. Some of our complainants
may be less than sympathetic. However, it remains our duty to
assist in providing reciprocal protection as a host country to
foreign embassies and their personnel. We attach hereto one
additional important source of information for the committee on
this matter which is already found in the public record in the
form of our pleadings filed in the Superior Court of the District
of Columbia in extant §1115 cases =~ including both the case
which stimulated this letter (United States v. Abrams, et al.)
and a case involving a Cambodian demonstrator at the Soviet
Embassy (United States v. Strinko).

In conclusion, I do ‘deeply appreciate the subcommittees®
concern in this matter. PFurther, I am confident that despite
the ethical limitations on our ability to discuss pending cases,

(continued from preceding page) '

to this code and the State Department feared the publication of
this information might jeopardize the security of those foreign
diplomats here in Washington, D.C. and elsewhere. 1In explaining
the reasons for their concern, State Department spokesman Ed-
ward Djerejian said, significantly: "Under international law,
it is the duty of the host country to assure the security of
foreign diplomats. The United States relies heavily on other
countries to help protect American diplomats, and we do every-
thing we can to assure the security of diplomatic personnel
here."



o

Hon. Robert W. Kastenmeier " page 7 July 12, 1985

your consideration of this letter and its attachments will,
nonetheless, lead you to.conclude that the clergymen about whom
you have written are the victims neither of unequal treatment
nor "selective prosecution.®

I hope our response will be helpful to you.

JED:rm

Encl:
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SOVIET
STRATEGIC
DEFENSE
PROGRAMS

The United States Government has not recognized the incorporation of Estonia, Latvia,
and Lithuania into the Soviet Union. Other boundary representations on the maps are not
necessarily authoritative.

The illustrations of Soviet strategic defense facilities and systems included in this publication
are derived from various U.S. sources; while not precise in every detail, they are as authentic
as posgible.



Preface

In March 1983, President Reagan presented a dramatic new vision of a world in
which we would no longer have to depend on nuclear weapons to prevent nuclear
conflict. He presented that vision, and that challenge, in this way:

What if free people could live secure in the knowledge that their se-
curity did not rest upon the threat of instant U.S. retaliation to deter
a Soviet attack, that we could intercept and destroy strategic ballistic
missiles before they reached our own soil or that of our allies?

The Strategic Defense Initiative (SDI), which the President announced that night,
marks the first, essential step toward the realization of his ultimate goal. The SDI
is a research program, designed to examine the promise of effective defenses against
ballistic missiles based on new and emerging technologies. If such defenses prove
feasible, they would provide for a more stable and secure method of preventing war
in the future, through the increasing contribution of non-nuclear defenses which
threaten no one.

The Strategic Defense Initiative has been the subject of much discussion within
the United States and allied countries since its initiation. Such exchanges are essen-
tial in our free societies and can only help ensure that the vision behind the research
program can be achieved. There has been comparatively little public discussion, how-
ever, about the trend in Soviet defensive as well as offensive forces which provides
the essential backdrop to the SDI. Indeed, the Soviet Union has intentionally tried
to mislead the public about its strategic defense activities.

As this publication documents, Soviet efforts in most phases of strategic defense
have long been far more extensive than those of the United States. The USSR has
major passive defense programs, designed to protect important assets from attack. It
also has extensive active defense systems, which utilize weapons systems to protect
national territory, military forces, or key assets. Soviet developments in the area of
active defenses fall into three major categories: air defense; ballistic missile defense
based on current technologies; and research and development on advanced defenses
against ballistic missiles.

Important recent Soviet activities in strategic defenses include:

e Upgrading and expansion of the world’s only operational Anti-Ballistic Missile
(ABM) system around Moscow;

e Construction of the Krasnoyarsk ballistic missile detection and tracking radar
that violates the 1972 ABM Treaty;

o Extensive research into advanced technologies for defense against ballistic mis-
siles including laser weapons, particle beam weapons, and kinetic energy weapons;

e Maintenance of the world’s only operational antisatellite (ASAT) system:;
e Modernization of their strategic air defense forces; and

o Improvements in their passive defenses by maintaining deep bunkers and blast
shelters for key personnel, and enhancing the survivability of some offensive
systems through mobility and hardening.

The following pages examine in detail Soviet programs in defenses 'against bal—

listic missiles, air defense, and passive defense. A summary of key Soviet offensive



force developments is presented in the annex to this docpment, since those are cx:it-
ical to an understanding of the impact of Soviet strategic defense programs. So_v.let
offensive forces are designed to be able to limit severely U.S. and gllied capability
to retaliate against attack. Soviet defensive systems in turn are d_es1gned.to prevent
those retaliatory forces which did survive an attack from destroying Soviet targets.

Given the long-term trend in Soviet offensive and defensive force developments,
the United States must act in three main areas to maintain security and stability
both in the near term and in the future.

First, we must modernize our offensive nuclear forces in order to ensure the es-
sential military balance in the near term, and to provide the incentives necessary
for the Soviet Union to join us in negotiating significant, equitable, and verifiable
nuclear arms reductions.

Second, we must act now to start constructing a more reliable strategic order for
the long term by examining the potential for future effective defenses against bal-
listic missiles. The Strategic Defense Initiative is a prudent and necessary response
to the ongoing extensive Soviet anti-ballistic missile effort, including the existing
Soviet deployments permitted under the ABM Treaty. The SDI provides a necessary
and powerful deterrent to any near-term Soviet decision to expand rapidly its ABM
capability beyond that permitted by the ABM Treaty. The overriding importance
of the Strategic Defense Initiative, however, is the promise it offers of moving to a
better, more stable basis for deterrence in the future and of providing new and com-
pelling incentives to the Soviet Union to agree to progressively deeper negotiated
reduction in offensive nuclear arms.

The third approach is one of negotiation and diplomacy. We are even now looking
forward to a transition to a more stable world, with greatly reduced levels of nuclear
arms and enhanced ability to deter war based upon the increasing contribution of
non-nuclear defenses against offensive nuclear arms. Toward those ends, we are
endeavoring at the negotiations in Geneva to achieve significant, equitable, and
verifiable reductions in existing nuclear arsenals and to discuss with the Soviets the
relationship between offensive and defensive forces and the possibility of a future
transition to a more defense-reliant deterrence.

‘7“1/4/ /‘7 S £ Fe

CASPAR W. WEINBERGER GEORGE P. SHULTZ
Secretary of Defense Secretary of State



Introduction

In the late 1960s, given the state of defensive
technology at the time, the United States came
to believe that deterrence could best be assured
if each side were able to maintain the ability
to threaten retaliation against any attack and
thereby impose on an aggressor costs that were
clearly beyond any potential gains. That con-
cept called for a reduction by both the Soviet
Union and the United States in their strategic
defensive forces, the maintenance of a balance
between the two sides’ offensive nuclear forces,
and negotiated nuclear arms reductions which
would maintain the balance at progressively
lower levels.

In accordance with those principles, the
United States exercised great restraint in of-
fensive nuclear arms and at the same time dra-
matically lowered its defensive forces. Thus,
we removed most of our defenses against Soviet
bombers; decided to maintain a severely limited
civil defense program; ratified the 1972 Anti-
Ballistic Missile (ABM) Treaty, which placed
strict limits on U.S. and Soviet defenses against
ballistic missiles; and then deactivated the one
ABM site which we were allowed under that
Treaty. The basic idea that stability and de-
terrence would be maintained if each side had
roughly equal capability to retaliate against
attack also served as the foundation for the
U.S. approach to the Strategic Arms Limitation
Talks (SALT) process of the 1970s.

The Soviet Union, however, failed to show
the type of restraint, in both strategic offensive
and defensive forces, that the United States
hoped for when the SALT process began. The

USSR has consistently refused to accept méan-
ingful and verifiable negotiated reductions in
offensive nuclear arsenals. Since the late 1960s,
the Soviets have greatly expanded and mod-
ernized their offensive nuclear forces and in-
vested an approximately equal sum in strategic
defenses. The USSR has an extensive, mul-
tifaceted operational strategic defensive net-
work which dwarfs that of the United States
as well as an active research and development
program in both traditional and advanced de-
fenses against ballistic missiles. Soviet non-
compliance with arms control agreements in
both the offensive and defensive areas, includ-
ing the ABM Treaty, is a cause of very seri-
ous concern. The aggregate of current Soviet
ABM and ABM-related activities suggest that
the USSR may be preparing an ABM defense
of its national territory — precisely what the
ABM Treaty was designed to prevent.

Soviet offensive and defensive force develop-
ments pose a serious challenge to the West. If
left unchecked and unanswered, they would un-
dermine our ability to retaliate effectively in
case of Soviet attack. The situation would be
even more severe if the Soviet Union were to
have a monopoly on advanced defenses against
ballistic missiles in addition to its sizable of-
fensive and defensive forces. In that case,
the USSR might come to believe that it could
launch a nuclear attack against the United
States or our allies without fear of effective
retaliation. At the very least, it might see a re-
alistic chance of successful nuclear blackmail.



Soviet Strategic Defense Programs

The Soviet Approach

The Soviet emphasis on strategic defense is
firmly grounded in Soviet military doctrine and
strategy, which call for the following actions in
the event of nuclear war:

e destruction and disruption of the West’s
nuclear-associated command, control, and
communications;

e destruction or neutralization of as many
of the West’s nuclear weapons as possible
on the ground or at sea before they could
be launched;

e interception and destruction of surviving
weapons — aircraft and missiles — before
they reached their targets; and

e protection of the Party, the State, military
forces, industrial infrastructure, and the
essential working population against
those weapons that survived attacks by
Soviet offensive forces.

In pursuit of these goals the USSR puts consid-
erable stress on a need for effective strategic
defenses as well as offensive forces. In the So-
viet view, the USSR could best achieve its aims
in any nuclear war if it attacked first, destroy-
ing much of the U.S. and allied capability for
retaliation. Defensive measures, both active
and passive, would in turn prevent those en-
emy forces that survived a Soviet first-strike
from destroying targets in the USSR.

Marshall V. D. Sokolovskiy, in Military
Strategy — the basic Soviet strategic treatise,
originally published in 1962 — defined the aim
of Soviet strategic defenses in this way: ‘“They
have the task of creating an invincible system
for the defense of the entire country. ... While,
in the last war, it was sufficient to destroy 15-
20 percent of the attacking air operation, now
it is necessary to assure, essentially, 100 per-
cent destruction of all attacking airplanes and
missiles.”

Soviet offensive and defensive force develop-
ments over the past 25 years demonstrate that
the strategy articulated by Sokolovskiy still ap-
plies. The following pages present a detailed
description of the actions undertaken by the
Soviets in the area of strategic defenses. In or-
der to explain the totality.of the Soviet strate-
gic military effort, a description of offensive
force developments is provided in the annex to
this document.

Defensive Forces

Over the last 25 years the Soviets have in-
creased their active and passive defenses
in a clear and determined attempt to blunt the
effect of U.S. and allied retaliation to any So-
viet attack. Passive defenses are non-weapons
measures — such as civil defense and harden-
ing — which protect important assets against
attack. Active defenses utilize weapon systems
to protect national territory, military forces, or
key assets.

Evidence of the importance the Soviets at-
tach to defensive damage-limitation can be
traced back to the beginning of the nuclear age.
National Air Defense became an independent
service in the late 1950s and since 1959 has gen-
erally ranked third in precedence within the
Soviet Armed Forces, following the Strategic
Rocket Forces and the Ground Forces.

By the mid-1960s, two new mission areas —
antisatellite defense and anti-missile defense
— were added to the National Air Defense mis-
sion. As a result, the Soviet Union has the
world’s only operational anti-satellite (ASAT)
system, which has an effective capability to
seek and destroy critical U.S. satellites in low-
earth orbit. In addition, Soviet efforts to attain
a viable strategic defense against ballistic mis-
siles have resulted in the world’s only opera-
tional ABM system and a large and expanding
research and development program.

The Soviet emphasis on the necessity of re-
search into defenses against ballistic missiles
was demonstrated by then-Minister of Defense
Grechko shortly after the signing of the ABM
Treaty in 1972, when he told the Soviet Pre-
sidium that the Treaty “places no limitations
whatsoever on the conducting of research and
experimental work directed towards solving
the problem of defending the country from nu-
clear missile strikes.”

Ballistic Missile Defense

The Soviets maintain the world’s only oper-
ational ABM system around Moscow. In 1980,
they began to upgrade and expand that system
to the limit allowed by the 1972 ABM Treaty.
The original single-layer Moscow ABM system
included 64 reloadable above-ground launchers
at four complexes and DOG HOUSE and CAT
HOUSE battle management radars south of



























ergy weapons, using the high-speed collision of
a small mass with the target as the kill mech-
anism. In the 1960s, the USSR developed an
experimental “gun” that could shoot streams
of particles of a heavy metal such as tungsten
or molybdenum at speeds of nearly 25 kilome-
ters per second in air and over 60 kilometers
per second in a vacuum.

Long-range, space-based Kkinetic-energy
systems for defense against ballistic missiles
probably could not be developed until the mid-
1990s or even later. The USSR could, how-

ever, deploy.in the near-term a short-range,
" space-based system useful for satellite or space
station defense or for close-in attack by a
maneuvering satellite. Soviet capabilities in
guidance and control systems probably are ad-
equate for effective kinetic energy weapons for
use against some objects in space.

Computer and Sensor Technology
Advanced weapons programs — including
potential advanced defenses against ballistic
missiles — are also dependent on remote sensor
and computer technologies which are currently
more highly developed in the West than in the
Soviet Union. The Soviets are therefore devot-
ing considerable resources to improving their
abilities and expertise in these technologies.
An important part of that effort involves an in-
creasing exploitation of open and clandestine
access to Western technology. For example,
the Soviets have long been engaged in a well-
funded effort to purchase U.S. high-technology
computers, test and calibration equipment, and

sensors illegally through third parties.

Antisatellite Developments

The USSR has had for more than a dozen
years the world’s only operational antisatellite
system, a co-orbital device which enters into
the same orbit as its target satellite and, when
it gets close enough, destroys the satellite by
exploding a conventional warhead. In addition,
the nuclear-armed GALOSH ABM interceptor
deployed around Moscow may have ASAT ca-
pability, and Soviet ground-based lasers could
possibly damage some sensors on some U.S.
satellites.

Furthermore, as noted earlier, the Soviets
are engaged in research and, in some cases
development, of weapons which ultimately may
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serve as ballistic missile defense systems,
but probably will first provide antisatellite
capabilities.

Air Defense

Although the United States began disman-
tling most of its defenses against Soviet bomb-
ers in the 1960s, the Soviet Union has con-
tinued to invest enormous resources in a wide
array of strategic air defense weapon systems.
Taken together, the Soviet strategic air defense
network is a potent and increasingly capable
force which would attempt to limit the retal-
latory capability of our strategic bombers and
cruise missiles.

The Soviets have deployed numerous strate-
gic air defense systems with excellent capabili-
ties against aircraft flying at medium and high
altitudes. They are now in the midst of a major
program to improve their capabilities against
aircraft and cruise missiles that fly at low alti-
tudes. That effort includes partial integration
of strategic and tactical air defenses, the up-
grading of early warning and surveillance ca-
pabilities, the deployment of more efficient data
transmission systems, and the development and
nitial deployment of new aircraft, associated
air-to-air missiles, surface-to-air missiles, and
airborne warning and control system (AWACS)
aircraft.

Soviet Territorial Air Defense

Interceptor Aircraft Bases

Strategic SAM Concentrations

Radars (BMD,EW, OTH types) —
















out the Soviet Union in the 1980s. They could,
if properly supported, add a significant point-
target defense coverage to a nationwide Soviet
ABM deployment.

Passive Defenses

Soviet military doctrine calls for passive de-
fenses to act in conjunction with active forces
to ensure the wartime survival and continu-
ity of Soviet nuclear forces, leadership, mili-
tary command and control units, war-related
industrial production and services, the essen-
tial work force, and as much of the general
population as possible. The U.S. passive de-
fense effort is far smaller and more limited;
it is no way comparable to the comprehenswe
Soviet program.

Physical hardening of mlhtary assets to
make them more resistant to attack is an im-
portant passive defense technique. The USSR
has hardened its ICBM silos, launch facilities,
and key command and control centers to an un-
precedented degree. Much of today’s U.S. retal-
iatory force would be ineffective against those
hardened targets. To maintain effective deter-
rence, the United States must be able credi-
bly to threaten prompt retaliation against the
full spectrum of Soviet targets, including those
which have been greatly hardened.

Soviet leaders and managers at all levels
of the government and Communist Party are
provided hardened alternate command posts lo-
cated well away from urban centers — in addi-
tion to many deep bunkers and blast shelters in
Soviet cities. This comprehensive and redun-
dant system, patterned after a similar system
for the Soviet Armed Forces, provides hardened
alternate facilities for more than 175,000 key
party and government personnel throughout
the USSR.

Elaborate plans have also been made for
the full mobilization of the national economy
in support of a war effort. Reserves of vital
materials are maintained, many in hardened
underground structures. Redundant industrial
facilities are in active production. Industrial
and other economic facilities have been equip-
ped with blast shelters for the work force, and
detailed procedures have been developed for

the relocation of selected plants and equip-
ment. By planning for the survival of the essen-
tial work force, the Soviets hope to reconstitute
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vital production programs using those indus-
trial components that could be redirected or
salvaged after an attack.

In addition, the USSR has greatly empha-
sized mobility as a means of enhancing the
survivability of military assets. The SS-20 and
SS-25, for example, are mobile. Rail-mobile de-
ployment of the SS-X-24 is expected before the
end of the decade. The Soviets are also develop-
ing an extensive network of mobile command,
control, and communications facilities.

Soviet Statements on the U.S. Strategic
Defense Initiative

These extensive Soviet activities in strate-
gic defense, combined with the large Soviet
buildup in offensive forces over the past two
decades, have been eroding the retaliatory ca-
pabilities of U.S. strategic forces on which de-
terrence has long rested. If the USSR in the
future were unilaterally to add an effective ad-
vanced defense against ballistic missiles to its
offensive and other defensive forces, it would
pose-a very serious new threat to U.S. and
allied security.

The U.S. Strategic Defense Initiative is de-
signed to counter the trend in the Soviets’
favor. It is thus not unexpected that Soviet re-
actions to the U.S. Strategic Defense Initiative
have been strongly negative. Through an in-
tensive, worldwide propaganda campaign, the
USSR evidently hopes that it can dissuade the
United States from pursuing this research pro-
gram, thereby preserving the possibility of a
Soviet monopoly in effective defenses against
ballistic missiles — a monopoly that could give
the USSR the uncontested damage-limiting
first-strike capability that it has long sought.

Thus, Soviet statements on the SDI must be
seen in light of the extensive, long-term growth
in Soviet offensive and defensive forces and
of their major research effort to develop ad-
vanced weapons for defense against ballistic
missiles. They should also be viewed in light
of comparable Soviet propaganda campaigns
on other issues. The USSR engaged in a ma-
jor propaganda effort in the late 1970s and
early 1980s to preserve its monopoly in longer-
range intermediate-range nuclear forces, and
has adopted many of the same tactics to pre-
vent the United States from acquiring an oper-
ational ASAT system to balance its own.



On April 22, 1983, a month after the Presi-
dent’s announcement of the Strategic Defense
Initiative, a published letter signed by more
than 200 senior Soviet scientists denouncing
the initiative appeared in the New York Times.
It is interesting and instructive to note that a
number of the signatories have been instrumen-
tal in the development of both traditional and
advanced ballistic missile defensive systems:
Petr D. Grushin, Vladimir S. Semenikhin, Fe-
dor V. Bunkin, Yevgeniy P. Velikhov, Vsevolod
S. Avduyevskiy, Aleksandr M. Prokhorov, and
Nikolay G. Basov. Velikhov, for example,
was for several years the director of the Insti-
tute of Atomic Energy laboratories at Troitsk,

Dr. Y.P. Velikhov has been a central figure in
the development of the USSR’s high energy
laser weapons. As Chairman of the committee
of Soviet Scientists in Defense of Peace and
Against Nuclear War, Dr. Velikhov is also the
leading Soviet scientific spokesman against
the U.S. Strategic Defense Initiative.

where lasers for strategic and tactical appli-
cations are being developed. Avduyevskiy has
long been involved with strategic weapons re-
search and now has responsibility for a num-
ber of projects concerned with the military
use of space, including a space-based laser
weapon. Other signatories have spent their
careers developing strategic offensive weapons
and other military systems: Vladimir N. Ch-
elomey, Valentin P. Glushko, Aleksandr D.
Nadiradze, and Viktor P. Makeyev in ICBMs
and SLBMs; Oleg K. Antonov and Aleksandr S.
Yakovlev in military aircraft; Nikolay Isanin
in nuclear submarines; Yuliy B. Khariton in
the Soviet military nuclear energy program,;
and Martin I. Kabachnik in chemical warfare.
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The U.S. Strategic Defense Initiative

The U.S. Strategic Defense Initiative offers
the possibility of a better, more stable de-
terrence based increasingly on defenses that
are survivable, militarily effective, and cost-

effective relative to offensive forces. If our
research shows that such defenses against bal-
listic missiles are feasible, they would allow us
to move from deterrence based solely on the
threat of nuclear retaliation, toward enhanced
deterrence characterized by greater reliance
on defensive capabilities that threaten no one.
The Strategic Defense Initiative is also a pru-
dent and necessary response to the very active
Soviet efforts in offensive and defensive forces.
It responds directly to the ongoing and exten-
sive Soviet anti-ballistic missile effort, includ-
ing the existing Soviet deployments permitted
under the ABM Treaty. The SDI research pro-
gram provides a necessary and powerful deter-
rent to any near-term Soviet decision to expand
rapidly its ABM capability beyond that con-
templated by the ABM Treaty. It also provides
insurance against an eventual Soviet attempt
to deploy an effective advanced system for de-
fense against ballistic missiles unilaterally.

SDI research complements our efforts to
achieve significant, equitable, and verifiable re-
ductions in nuclear forces. In the near term,
we are seeking reductions of strategic and
intermediate-range nuclear forces, and discus-
sing defensive and space arms, in the U.S.-
Soviet negotiations which opened in Geneva in
March 1985. The United States and the Soviet
Union have agreed that there is a fundamental
relationship between offensive and defensive
systems and that neither can be considered in
isolation.

In the longer term, if we were to deploy ad-
vanced defenses against ballistic missiles, such
defenses could increase significantly the incen-
tives for further negotiated deep reductions in
offensive nuclear forces because they could re-
duce or eliminate the military utility of ballis-
tic missiles. Such significant reductions would,
in turn, serve to increase the effectiveness of
defensive systems.

The SDI research program emphasizes ad-
vanced non-nuclear defensive technologies. It
will provide to a future President and Con-
gress, possibly in the early 1990s, the technical
knowledge required for a decision on whether



to develop and later deploy advanced defensive
systems. Extensive discussions with our allies
would take place prior to any future decision
to move beyond research to development and
deployment.

Any future deployment would also be a mat-
ter for discussion and negotiation as appropri-
ate with the Soviet Union, as provided in the
ABM Treaty. Even now we are seeking to
engage the Soviets at Geneva in a discussion
of the relationship of offensive and defensive
forces and of a possible future transition to
greater reliance on defensive systems.
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While we could not allow a Soviet veto over
a decision which would have such a major
impact on U.S. and allied security, it is our in-
tention and hope that — if new defensive tech-
nologies prove feasible — we and the Soviets
would be able both to move to a more defense-
reliant balance. What we envision is thus just
the opposite of an arms race or a search for mil-
itary superiority. We seek instead an approach
that would serve the security interests of the
United States, our allies, the Soviet Union, and
the world as a whole.



Annex

Offensive Forces

Soviet military doctrine and strategy call for
superior offensive forces capable of executing
a successful first strike. The Soviet buildup in
offensive forces over the last two decades has
been designed to move in that direction.

Soviet strategic offensive forces introduced
since 1971 include:

e four new types of intercontinental

ballistic missiles (ICBMs) — the SS-17,
18, 19, and 25. In addition, the USSR
probably has deployed the SS-16 in
violation of the SALT II Treaty;

o five new types of ballistic missile-carrying

submarines;

e four new types of submarine-launched

ballistic missiles (SLBMs);

o five improved versions of existing SLBMs;

e long-range cruise missiles; and

e a new variant of the BEAR bomber

carrying strategic air-launched cruise
missiles.

That buildup is all the more striking when
compared to the relative restraint exercised by
the U.S. in its acquisition of nuclear weapons
systems during the same period. The number of
strategic and tactical nuclear warheads in the
U.S. stockpile peaked in 1967. We had one-third
more nuclear weapons then than we have now.
Moreover, the total explosive power (measured
in megatonnage) of our nuclear weapons was
four times greater in 1960 than it is today.

Our latest B-52 bomber was built in 1962.
Although we modernized the missiles our sub-
marines carried with the POSEIDON C-3 in
1971 and TRIDENT I C-4 in 1979, we did not in-
troduce a single new ballistic missile-carrying
submarine from 1966 until 1981, when we be-
gan deploying the TRIDENT submarine at the
rate of about one a year. In fact, our ballistic
missile submarine force declined by one-fourth
between 1966 and 1981, from 41 boats to 31.
During the time we were decreasing the num-
ber of our SSBNs, the Soviet Union deployed
62 new ballistic missile-carrying submarines.

Similarly, the U.S. began deploying its new-
est ICBM, the MINUTEMAN III, fifteen years
ago; today, we have fewer ICBMs than we did
in 1967. By contrast, the Soviet Union has
added about 800 ICBMs to its arsenal since
that year. Of greatest concern for strategic
stability has been the development and deploy-
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ment of the SS-18 and SS-19 ICBMs. Since the
late 1970s, the USSR has deployed more than
300 SS-18s, each twice as large as the U.S.
PEACEKEEPER/MX and carrying ten war-
heads, and 360 SS-19s, each approximately the
size of the PEACEKEEPER/MX and carrying
six warheads. The Soviets already have enough
hard-target-capable ICBM warheads today to
attack all U.S. ICBM silos and launch con-
trol centers and will have a larger number of
hard-target capable warheads in the future. (A
weapon with hard-target capability has suffi-
cient accuracy and yield to destroy targets that
have been hardened to withstand the effects of
a nuclear detonation.)

In addition to the rapid growth in its ICBM
force, the Soviet Union is engaged in a major
modernization and expansion of its strategic
bomber and submarine forces. The bulk of So-
viet strategic offensive nuclear warheads has
traditionally been on ICBMs, while the U.S.
has maintained a balanced force, with fewer
than one-quarter of our strategic weapons on
ICBMs. The growth in modern Soviet strate-
gic offensive forces of all types is thus not only
exacerbating the imbalance between U.S. and
Soviet ICBMs, but also steadily eroding the
traditional countervailing U.S. advantage in
SLBMs and strategic bomber systems.

When the SALT I Interim Agreement on Of-
fensive Arms was signed in 1972, the USSR had
roughly 2,300 strategic ballistic missile war-
heads, and the throw-weight of its ballistic
missile force was about 3 million kilograms.
(Throw-weight is a basic measure of ballistic
missile destructive capability and potential.)
By the time the SALT II agreement was signed
in 1979, the Soviet strategic arsenal had more
than doubled to roughly 5,500 strategic bal-
listic missile warheads with a ballistic mis-
sile throw-weight of about 4 million kilograms.
Today, the Soviet Union has over 8,000 strate-
gic ballistic missile warheads and a ballis-
tic missile throw-weight of about 12 million
pounds.

Perhaps even more troubling is the fact that
the USSR’s offensive nuclear force buildup con-
tinues unabated, with a large number of new
systems at or nearing deployment. For exam-
ple, the Soviets are:

e continuing production of the BEAR H

bombers which carry the AS-15 long-range






tiated offensive force reductions which would
enable us to maintain the balance at far lower
levels of armaments.

The Soviet Union has also greatly expanded
its nuclear forces of less-than-intercontinental
range, which primarily threaten our friends
and allies. The USSR has developed an en-
tirely new generation of nuclear short-range
ballistic missiles. Of gravest concern has been
the creation and subsequent rapid expansion
of the SS-20 longer-range intermediate-range
missile force, which threatens our friends and
allies in Europe and Asia. NATO had no equiv-
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alent systems when the USSR began to field
this modern, mobile, highly accurate, triple-
warhead missile. As of September 1985, the So-
viets had deployed 441 SS-20s, with over 1,200
warheads. Not only is the SS-20 force continu-
ing to grow, but the Soviets are also testing
a modified version of the SS-20 which is ex-
pected to be even more accurate. In contrast,
NATO plans to deploy 572 single-warhead PER-
SHING II and ground-launched cruise missiles
and stands ready to reduce or reverse those de-
ployments if we can reach an equitable, verifi-
able arms reduction agreement with the USSR.
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In his speech of March 23, 1983, Presi-
dent Reagan presented his vision of a
future in which nations could live secure
in the knowledge that their national
security did not rest upon the threat of
nuclear retaliation but rather on the
ability to defend against potential at-
tacks. The Strategic Defense Initiative
(SDI) research program is designed to
determine whether and, if so, how ad-
vanced defensive technologies could con-
tribute to the realization of this vision.

The Strategic Context

The U.S. SDI research program is
wholly compatible with the Anti-Ballistic
Missile (ABM) Treaty, is comparable to
research permitted by the ABM Treaty
which the Soviets have been conducting
for many years, and is a prudent hedge
against Soviet breakout from ABM
Treaty limitations through the deploy-
ment of a territorial ballistic missile
defense. These important facts deserve
emphasis. However, the basic intent
behind the Strategic Defense Initiative is
best explained and understood in terms
of the strategic environment we face for
the balance of this century and into the
next.

The Challenges We Face. Our na-
tion and those nations allied with us face
a number of challenges to our security.
Each of these challenges imposes its
own demands and presents its own op-
portunities. Preserving peace and
freedom is, and always will be, our fun-
damental goal. The essential purpose of
our military forces, and our nuclear

forces in particular, is to deter aggres-
sion and coercion based upon the threat
of military aggression. The deterrence
provided by U.S. and allied military
forces has permitted us to enjoy peace
and freedom. However, the nature of
the military threat has changed and will
continue to change in very fundamental
ways in the next decade. Unless we
adapt our response, deterrence will
become much less stable and our suscep-
tibility to coercion will increase
dramatically.

Our Assumptions About Deter-
rence. For the past 20 years, we have
based our assumptions on how deter-
rence can best be assured on the basic
idea that if each side were able to main-
tain the ability to threaten retaliation
against any attack and thereby impose
on an aggressor costs that were clearly
out of balance with any potential gains,
this would suffice to prevent conflict.
Our idea of what our forces had to hold
at risk to deter aggression has changed
over time. Nevertheless, our basic
reliance on nuclear retaliation provided
by offensive nuclear forces, as the essen-
tial means of deterring aggression, has
not changed over this period.

This basic idea—that if each side
maintained roughly equal forces and
equal capability to retaliate against at-
tack, stability and deterrence would be
maintained—also served as the founda-
tion for the U.S. approach to the
strategic arms limitation talks (SALT)
process of the 1970s. At the time that
process began, the United States con-



cluded that deterrence based on the
capability of offensive retaliatory forces
was not only sensible but necessary,
since we believed at the time that
neither side could develop the
technology for defensive systems which
could effectively deter the other side.

Today, however, the situation is fun-
damentally different. Scientific develop-
ments and several emerging tech-
nologies now do offer the possibility of
defenses that did not exist and could
hardly have been conceived earlier. The
state of the art of defense has now pro-
gressed to the point where it is reason-
able to investigate whether new tech-
nologies can yield options, especially
non-nuclear options, which could permit
us to turn to defense not only to
enhance deterrence but to allow us to
move to a more secure and more stable
long-term basis for deterrence.

Of equal importance, the Soviet
Union has failed to show the type of
restraint, in both strategic offensive and
defensive forces, that was hoped for
when the SALT process began. The
trends in the development of Soviet
strategic offensive and defensive forces,
as well as the growing pattern of Soviet
deception and of noncompliance with ex-
isting agreements, if permitted to con-
tinue unchecked over the long term, will
undermine the essential military balance
and the mutuality of vulnerability on
which deterrence theory has rested.

Soviet Offensive Improvements.
The Soviet Union remains the principal
threat to our security and that of our
allies. As a part of its wide-ranging ef-
fort further to increase its military
capabilities, the Soviet Union’s improve-
ment of its ballistic missile force, pro-
viding increased prompt, hard-target kill
capability, has increasingly threatened
the survivability of forces we have
deployed to deter aggression. It has
posed an especially immediate challenge
to our land-based retaliatory forces and
to the leadership structure that com-
mands them. It equally threatens many
critical fixed installations in the United
States and in allied nations that support
the nuclear retaliatory and conventional
forces which provide our collective abili-
ty to deter conflict and aggression.

Improvement of Soviet Active
Defenses. At the same time, the Soviet
Union has continued to pursue strategic
advantage through the development and
improvement of active defenses. These
active defenses provide the Soviet Union
a steadily increasing capability to
counter U.S. retaliatory forces and those
of our allies, especially if our forces
were to be degraded by a Soviet first

strike. Even today, Soviet active de-
fenses are extensive. For example, the
Soviet Union possesses the world’s only
currently deployed antiballistic missile
system, deployed to protect Moscow.
The Soviet Union is currently improving
all elements of this system. It also has
the world’s only deployed antisatellite
(ASAT) capability. It has an extensive
air defense network, and it is ag-
gressively improving the quality of its
radars, interceptor aircraft, and surface-
to-air missiles. It also has a very exten-
sive network of ballistic missile early
warning radars. All of these elements
provide them an area of relative advan-
tage in strategic defense today and, with
logical evolutionary improvement, could
provide the foundation of decisive ad-
vantage in the future.

Improvement in Soviet Passive
Defenses. The Soviet Union is also
spending significant resources on
passive defensive measures aimed at im-
proving the survivability of its own
forees, military command structure, and
national leadership. These efforts range
from providing rail and road mobility for
its latest generation of ICBMs [intercon-
tinental ballistic missiles] to extensive
hardening of various critical installa-
tions.

Soviet Research and Development
on Advanced Defenses. For over two
decades, the Soviet Union has pursued a
wide range of strategic defensive ef-
forts, integrating both active and pas-
sive elements. The resulting trends have
shown steady improvement and expan-
sion of Soviet defensive capability. Fur-
thermore, current patterns of Soviet
research and development, including a
longstanding and intensive research pro-
gram in many of the same basic tech-
nological areas which our SDI program
will address, indicate that these trends
will continue apace for the foreseeable
future. If unanswered, continued Soviet
defensive improvements will further
erode the effectiveness of our own ex-
isting deterrent, based as it is now
almost exclusively on the threat of
nuclear retaliation by offensive forces.
Therefore, this longstanding Soviet pro-
gram of defensive improvements, in
itself, poses a challenge to deterrence
which we must address.

Soviet Noncompliance and
Verification. Finally, the problem of
Soviet noncompliance with arms control
agreements in both the offensive and
defensive areas, including the ABM
Treaty, is a cause of very serious con-
cern. Soviet activity in constructing
either new phased-array radar near
Krasnoyarsk, in central Siberia, has

very immediate and ominous conse-
quences. When operational, this radar,
due to its location, will increase the
Soviet Union’s capability to deploy a ter-
ritorial ballistic missile defense.
Recognizing that such radars would
make such a contribution, the ABM
Treaty expressly banned the construc-
tion of such radars at such locations as
one of the primary mechanisms for en-
suring the effectiveness of the treaty.
The Soviet Union’s activity with respect
to this radar is in direct violation of the
ABM Treaty.

Against the backdrop of this Soviet
pattern of noncompliance with existing
arms control agreements, the Soviet
Union is also taking other actions which
affect our ability to verify Soviet com-
pliance. Some Soviet actions, like their
increased use of encryption during
testing, are directly aimed at degrading
our ability to monitor treaty compliance.
Other Soviet actions, too, contribute to
the problems we face in monitoring
Soviet compliance. For example, Soviet
increases in the number of their mobile
ballistic missiles, especially those armed
with multiple, independently-targetable
reentry vehicles, and other mobile
systems, will make verification less and
less certain, If we fail to respond to
these trends, we could reach a point in
the foreseeable future where we would
have little confidence in our assessment
of the state of the military balance or
imbalance, with all that implies for our
ability to control escalation during
crises.

Responding to the Challenge

In response to this long-term pattern of
Soviet offensive and defensive im-
provements, the United States is com-
pelled to take certain actions designed
both to maintain security and stability in
the near term and to ensure these condi-
tions in the future. We must act in three
main areas.

Retaliatory Force Modernization.
First, we must modernize our offensive
nuclear retaliatory forces. This is
necessary to reestablish and maintain
the offensive balance in the near term
and to create the strategic conditions
that will permit us to pursue com-
plementary actions in the areas of arms
reduction negotiations and defensive
research. For our part, in 1981 we em-
barked on our strategic modernization
program aimed at reversing a long
period of decline. This modernization
program was specifically designed to
preserve stable deterrence and, at the
same time, to provide the incentives
necessary to cause the Soviet Union to



join us in negotiating significant reduc-
tions in the nuclear arsenals of both
sides.

In addition to the U.S. strategic
modernization program, NATO is
modernizing its longer range
intermediate-range nuclear forces
(LRINF). Our British and French allies
also have underway important programs
to improve their own national strategic
nuclear retaliatory forces. The U.S. SDI
research program does not negate the
necessity of these U.S. and allied pro-
grams. Rather, the SDI research pro-
gram depends upon our collective and
national modernization efforts to main-
tain peace and freedom today as we ex-
plore options for future decision on how
we might enhance security and stability
over the longer term.

New Deterrent Options. However,
over the long run, the trends set in mo-
tion by the pattern of Soviet activity,
and the Soviets’ persistence in that pat-
tern of activity, suggest that continued
long-term dependence on offensive
forces may not provide a stable basis for
deterrence. In fact, should these trends
be permitted to continue and the Soviet
investment in both offensive and defen-
sive capability proceed unrestrained and
unanswered, the resultant condition
could destroy the theoretical and em-
pirical foundation on which deterrence
has rested for a generation.

Therefore, we must now also take
steps to provide future options for en-
suring deterrence and stability over the
long term, and we must do so in a way
that allows us both to negate the
destabilizing growth of Soviet offensive
forces and to channel longstanding
Soviet propensities for defenses toward
more stabilizing and mutually beneficial
ends. The Strategic Defense Initiative is
specifically aimed toward these goals. In
the near term, the SDI program also
responds directly to the ongoing and ex-
tensive Soviet antiballistic missile effort,
including the existing Soviet deploy-

ments permitted under the ABM Treaty.

The SDI research program provides a
necessary and powerful deterrent to any
near-term Soviet decision to expand
rapidly its antiballistic missile capability
beyond that contemplated by the ABM
Treaty. This, in itself, is a critical task.
However, the overriding, long-term im-
portance of SDI is that it offers the
possibility of reversing the dangerous
military trends cited above by moving to
a better, more stable basis for deter-
rence and by providing new and compel-
ling incentives to the Soviet Union for
seriously negotiating reductions in ex-
isting offensive nuclear arsenals.

The Soviet Union recognizes the
potential of advanced defense con-
cepts—especially those involving boost,
postboost, and mid-course defenses—to
change the strategic situation. In our in-
vestigation of the potential these
systems offer, we do not seek superiori-
ty or to establish a unilateral advantage.
However, if the promise of SDI tech-
nologies is proven, the destabilizing
Soviet advantage can be redressed. And,
in the process, deterrence will be
strengthened significantly and placed on
a foundation made more stable by reduc-
ing the role of ballistic missile weapons
and by placing greater reliance on
defenses which threaten no one.

Negotiation and Diplomacy. During
the next 10 years, the U.S. objective is a
radical reduction in the power of ex-
isting and planned offensive nuclear
arms, as well as the stabilization of the
relationship between nuclear offensive
and defensive arms, whether on earth or
in space. We are even now looking for-
ward to a period of transition to a more
stable world, with greatly reduced levels
of nuclear arms and an enhanced ability
to deter war based upon the increasing
contribution of non-nuclear defenses
against offensive nuclear arms. A world
free of the threat of military aggression
and free of nuclear arms is an ultimate
objective to which we, the Soviet Union,
and all other nations can agree.

To support these goals, we will con-
tinue to pursue vigorously the negotia-
tion of equitable and verifiable agree-
ments leading to significant reductions
of existing nuclear arsenals. As we do
so, we will continue to exercise flexibili-
ty concerning the mechanisms used to
achieve reductions but will judge these
mechanisms on their ability to enhance
the security of the United States and
our allies, to strengthen strategic stabili-
ty, and to reduce the risk of war.

At the same time, the SDI research
program is and will be conducted in full
compliance with the ABM Treaty. If the
research yields positive results, we will
consult with our allies about the poten-
tial next steps. We would then consult
and negotiate, as appropriate, with the
Soviet Union, pursuant to the terms of
the ABM Treaty, which provide for such
consultations, on how deterrence might
be strengthened through the phased in-
troduction of defensive systems into the
force structures of both sides. This com-
mitment does not mean that we would
give the Soviets a veto over the outcome
anymore than the Soviets have a veto
over our current strategic and inter-
mediate-range programs. Our commit-
ment in this regard reflects our recogni-
tion that, if our research yields ap-
propriate results, we should seek to

move forward in a stable way. We have
already begun the process of bilateral
discussion in Geneva needed to lay the
foundation for the stable integration of
advanced defenses into the forces of
both sides at such time as the state of
the art and other considerations may
make it desirable to do so.

The Soviet Union’s View of SDI

As noted above, the U.S.S.R. has long
had a vigorous research, development,
and deployment program in defensive
systems of all kinds. In fact, over the
last two decades the Soviet Union has
invested as much overall in its strategic
defenses as it has in its massive
strategic offensive buildup. As a result,
today it enjoys certain important advan-
tages in the area of active and passive
defenses. The Soviet Union will certainly
attempt to protect this massive, long-
term investment.

Allied Views Concerning SDI

Our allies understand the military con-
text in which the Strategic Defense Ini-
tiative was established and support the
SDI research program. Our common
understanding was reflected in the state-
ment issued following President
Reagan’s meeting with Prime Minister
Thatcher in December, to the effect
that:

First, the U.S. and Western aim
was not to achieve superiority but to
maintain the balance, taking account of
Soviet developments;

Second, that SDI-related deploy-
ment would, in view of treaty obliga-
tions, have to be a matter for negotia-
tions;

Third, the overall aim is to enhance,
and not to undermine, deterrence; and,
Fourth, East-West negotiations

should aim to achieve security with
reduced levels of offensive systems on
both sides.

This common understanding is also
reflected in other statements since
then—for example, the principles sug-
gested recently by the Federal Republic
of Germany that:

¢ The existing NATO strategy of
flexible response must remain fully valid
for the alliance as long as there is no
more effective alternative for preventing
war; and,

¢ The alliance’s political and
strategic unity must be safeguarded.
There must be no zones of different
degrees of security in the alliance, and
Europe’s security must not be decoupled
from that of North America.



SDI Key Points

Following are a dozen key points that
capture the direction and scope of the

program:

1. The aim of SDI is not to seek
superiority but to maintain the
" strategic balance and thereby assure
stable deterrence.

A central theme in Soviet propagan-
da is the charge that SDI is designed to
secure military superiority for the
United States. Put in the proper context
of the strategic challenge that we and
our allies face, our true goals become ob-
vious and clear. Superiority is certainly
not our purpose. Nor is the SDI pro-
gram offensive in nature. The SDI pro-
gram is a research program aimed at
seeking better ways to ensure U.S. and
allied security, using the increased con-
tribution of defenses—defenses that
threaten no one.

2. Research will last for some
years. We intend to adhere strictly to
ABM Treaty limitations and will insist
that the Soviets do so as well.

We are conducting a broad-based
research program in full compliance
with the ABM Treaty and with no deci-
sion made to proceed beyond research.
The SDI research program is a complex
one that must be carried out on a broad
front of technologies. It is not a pro-
gram where all resource considerations
are secondary to a schedule. Instead, it
is a responsible, organized research pro-
gram that is aggressively seeking cost-
effective approaches for defending the
United States and our allies against the
threat of nuclear-armed and conven-
tionally armed ballistic missiles of all
ranges. We expect that the research will
proceed so that initial development deci-
sions could be made in the early 1990s.

3. We do not have any precon-
ceived notions about the defensive op-
tions the research may generate. We
will not proceed to development and
deployment unless the research in-
dicates that defenses meet strict
criteria.

The United States is pursuing the
broadly based SDI research program in
an objective manner. We have no pre-
conceived notions about the outcome of
the research program. We do not an-
ticipate that we will be in a position to
approach any decision to proceed with
development or deployment based on the
results of this research for a number of
years.

We have identified key criteria that
will be applied to the results of this re-
search whenever they become available.

Some options which could provide in-
terim capabilities may be available
earlier than others, and prudent plan-
ning demands that we maintain options
against a range of contingencies. How-
ever, the primary thrust of the SDI
research program is not to focus on
generating options for the earliest
development/deployment decision but op-
tions which best meet our identified
criteria.

4. Within the SDI research pro-
gram, we will judge defenses to be
desirable only if they are survivable
and cost effective at the margin.

Two areas of concern expressed
about SDI are that deployment of defen-
sive systems would harm crisis stability
and that it would fuel a runaway pro-
liferation of Soviet offensive arms. We
have identified specific criteria to ad-
dress these fears appropriately and
directly.

Our survivability criterion responds
to the first concern. If a defensive
system were not adequately survivable,
an adversary could very well have an in-
centive in a crisis to strike first at
vulnerable elements of the defense. Ap-
plication of this criterion will ensure that
such a vulnerable system would not be
deployed and, consequently, that the
Soviets would have no incentive or pros-
pect of overwhelming it.

Our cost-effectiveness criterion will
ensure that any deployed defensive
system would create a powerful incen-
tive not to respond with additional offen-
sive arms, since those arms would cost
more than the additional defensive
capability needed to defeat them. This is
much more than an economic argument,
although it is couched in economic
terms. We intend to consider, in our
evaluation of options generated by SDI
research, the degree to which certain
types of defensive systems, by their
nature, encourage an advers.ury to try
simply to overwhelm them with addi-
tional offensive capability while other
systems can discourage such a counter
effort. We seek defensive options which
provide clear disincentives to attempts
to counter them with additional offen-
sive forces.

In addition, we are pressing to
reduce offensive nuclear arms through
the negotiation of equitable and
verifiable agreements. This effort in- -
cludes reductions in the number of
warheads on ballistic missiles to equal
levels significantly lower than exist to-
day.

5. It is too early in our research
program to speculate on the kinds of

defensive systems—whether ground-
based or space-based and with what
capabilities—that might prove feasible
and desirable to develop and deploy.

Discussion of the various tech-
nologies under study is certainly needed
to give concreteness to the understand-
ing of the research program. However,
speculation about various types of defen-
sive systems that might be deployed is
inappropriate at this time. The SDI is a
broad-based research program in-
vestigating many technologies. We cur-
rently see real merit in the potential of
advanced technologies providing for a
layered defense, with the possibility of
negating a ballistic missile at various
points after launch. We feel that the
possibility of a layered defense both
enhances confidence in the overall
system and compounds the problem of a
potential aggressor in trying to defeat
such a defense. However, the paths to
such a defense are numerous.

Along the same lines, some have
asked about the role of nuclear-related
research in the context of our ultimate
goal of non-nuclear defenses. While our
current research program certainly em-
phasizes non-nuclear technologies, we
will continue to explore the promising
concepts which use nuclear energy to
power devices which could destroy
ballistic missiles at great distances. Fur-
ther, it is useful to study these concepts
to determine the feasibility and effec-
tiveness of similar defensive systems
that an adversary may develop for use
against future U.S. surveillance and
defensive or offensive systems.

6. The purpose of the defensive
options we seek is clear—to find a
means to destroy attacking ballistic
missiles before they can reach any of
their potential targets.

We ultimately seek a future in which
nations can live in peace and freedom,
secure in the knowledge that their na-
tional security does not rest upon the
threat of nuclear retaliation. Therefore,
the SDI research program will place its
emphasis on options which provide the
basis for eliminating the general threat
posed by ballistic missiles. Thus, the goal
of our research is not, and cannot be,
simply to protect our retaliatory forces
from attack.

If a future president elects to move
toward a general defense against
ballistic missiles, the technological op-
tions that we explore will certainly also
increase the survivability of our
retaliatory forces. This will require a
stable concept and process to manage
the transition to the future we seek. The



coneept and process must be based upon
a realistic treatment of not only U.S. but
Soviet forces and out-year programs.

7. U.S. and allied security remains
indivisible. The SDI program is de-
signed to enhance allied security as
well as U.S, security. We will con-
tinue to work closely with our allies
to ensure that, as our research pro-
gresses, allied views are carefully con-
sidered.

This has been a fundamental part of
U.S. policy since the inception of the
Strategic Defense Initiative. We have
made a serious commitment to consult,
and such consultations will precede any
steps taken relative to the SDI research
program which may affect our allies.

8. If and when our research
criteria are met, and following close
consultation with our allies, we intend
to consult and negotiate, as appro-
priate, with the Soviets pursuant to
the terms of the ABM Treaty, which
provide for such consultations, on how
deterrence could be enhanced through
a greater reliance by both sides on
new defensive systems. This commit-
ment should in no way be interpreted as
according the Soviets a veto over possi-
ble future defensive deployments. And,
in fact, we have already been trying to
initiate a discussion of the offense-
defense relationship and stability in the
defense and space talks underway in
Geneva to lay the foundation to support
such future possible consultations.

If, at some future time, the United
States, in close consultation with its
allies, decides to proceed with deploy-
ment of defensive systems, we intend to
utilize mechanisms for U.S.-Soviet con-
sultations provided for in the ABM
Treaty. Through such mechanisms, and
taking full account of the Soviet Union’s
own expansive defensive system re-

search program, we will seek to proceed
in a stable fashion with the Soviet
Union.

9. It is our intention and our hope
that, if new defensive technologies
prove feasible, we (in close and con-
tinuing consultation with our allies)
and the Soviets will jointly manage a
transition to a more defense-reliant
balance.

Soviet propagandists have accused
the United States of reneging on com-
mitments to prevent an arms race in
space. This is clearly not true. What we
envision is not an arms race; rather, it is
just the opposite—a jointly managed ap-
proach designed to maintain, at all
times, control over the mix of offensive
and defensive systems of both sides and
thereby increase the confidence of all na-
tions in the effectiveness and stability of
the evolving strategic balance.

10. SDI represents no change in
our commitment to deterring war and
enhancing stability.

Successful SDI research and devel-
opment of defense options would not
lead to abandonment of deterrence but
rather to an enhancement of deterrence
and an evolution in the weapons of
deterrence through the contribution of
defensive systems that threaten no one.
We would deter a potential aggressor by
making it clear that we could deny him
the gains he might otherwise hope to
achieve rather than merely threatening
him with costs large enough to outweigh
those gains.

U.S. policy supports the basic princi-
ple that our existing method of deter-
rence and NATO’s existing strategy of
flexible response remain fully valid, and
must be fully supported, as long as there
is no more effective alternative for
preventing war. It is in clear recognition
of this obvious fact that the United
States continues to pursue so vigorously
its own strategic modernization program
and so strongly supports the efforts of
its allies to sustain their own com-

mitments to maintain the forces, both
nuclear and conventional, that provide
today’s deterrence.

11. For the foreseeable future, of-
fensive nuclear forces and the pros-
pect of nuclear retaliation will remain
the key element of deterrence. There- .
fore, we must maintain modern, flexi-
ble, and credible strategic nuclear
forces.

This point reflects the fact that we
must simultaneously use a number of
tools to achieve our goals today while
looking for better ways to achieve our
goals over the longer term. It expresses
our basic rationale for sustaining the
U.S. strategic modernization program
and the rationale for the critically
needed national modernization programs
being conducted by the United Kingdom
and France.

12. Our ultimate goal is to
eliminate nuclear weapons entirely. By
necessity, this is a very long-term
goal, which requires, as we pursue
our SDI research, equally energetic ef-
forts to diminish the threat posed by
conventional arms imbalances, both
through conventional force improve-
ments and the negotiation of arms
reductions and confidence-building
measures.

We fully recognize the contribution
nuclear weapons make to deterring con-
ventional aggression. We equally
recognize the destructiveness of war by
conventional and chemical means, and
the need both to deter such conflict and
to reduce the danger posed by the threat
of aggression through such means. B
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Anti-Defamation League
of Bnai Brith

September 26, 1986

Mr. Albert Chernin
Executive Vice President
NJCRAC

443 Park Avenue South
New York, NY 10016

Dear Al:

With reference to the intention of the NJCRAC to send a letter to
Congress urging an override of President Reagan's proposed veto of
sanctions legislation, ADL hereby exercises its veto power against the
issuance of the letter and its public dissemination.

Numerous members of the South African Jewish community have been in
touch with ADL. Uniformly, they have reminded us that South African
Jews have been in the forefront of opposition to Apartheid. Moreover,
voting analyses have revealed that the Jewish community has not been
supportive of the National Party. Rather, it has been one of the most
progressive—minded communities in South Africa.

Still, they have urged upon us that American Jews not take a front
and center role in supporting the divestiture movement. It seems to us,
given the sense of vulnerability that this suggests as well as the high
profile activities in behalf of freedom of the Jewish community, that we
ought show respect for the wishes of our South African brethren.

Indeed, no less than Helen Suzman has eloquently opposed disinvestment.
Surely, the Suzmans and the Alan Patons merit our consideration.

If the South African Jewish community had a less forthright
position against Apartheid than it does, we could understand concern
about their motivations. But they have in fact been quite vocal and
visible on the issue. 1It's our view that as an American Jewish
organization we ought not turn a deaf ear to our co-religionists.

This is not to in any way suggest that ADL is for or against an
override of the President's proposed veto of sanctions legislation. We
feel strongly, however, that the wishes of the South African Jewish
community should be respected. Of course, individual Jewish organiza-
tions remain free to take whatever position they want on the issue.

Sincerely,

7 ——

S AL A

Burton S. Levinson
National Chairman

cc: Nathan Perlumutter

823 United Nations Plaza, New York, NY 10017 (212)490-2525/Cable: ANTIDEFAME/Telex: 649278



THE WHITE HOUSE

WASHINGTON
September 8, 1¢

Dear Ms., Wampold,

The President has asked me to thank you
the cooperative agreement between the American Bar Association
(ABA) and the Association of Soviet Lawyers (ASL) and to reply on

his behalf. I apologize for the long delay in responding to your
letter.

-

We are grateful that you took the time to share with us your
concern about this matter. We are also sensitive to the
possibility that cooperative activities with the ASL could give
undeserved stature and recognition among legitimate professional
legal organizations to this group sponsored by the Soviet
government. We are weil aware of Soviet efforts to use their
"professional™ organizations to manipulate exchange activities to
their own ends.
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nature,neither funded nor supported by the U. S government. The
ABA is aware of the potential pitfalls of cooperative exchange
activities with the ASL, but it-is also convinced that such
activities could serve a useful purpose

Though not a national bar association, the ASL does count among
its members a select and potentially influential group of
individuals with links to important decision-making levels in the
Soviet hierarchy. Access to such individuals gives the ABA an
opportunity to send strong messages of concern on human rights
and other issues to the USSR.

As with other U.S.-Soviet exchanges--private and cfficial--the
abilitv to communicate American ideals ard values to clcsed
Soviet sccietv can be a valuable orvortunity. Last vear
President Reagan, in an effort to increase the Soviet peoples
access to American ideas, concluded an agreement with Mr.
Gorbachev to expand cooperative exchanges between our two
countries. The resulting General Exchanges Agreement, among
other activities, calls for "mutually acceptable exchanges,
cooperation, and visits of ...specialists in various fields of
law, including public law and government."

We hope the ABA's activities with the ASL will contribute to this
objective, and will serve as a direct conduit for the views of
concerned American lawyers and other citizens to Soviet citizens.
It would be, in our view, completely appropriate for your









