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Twn decicinng handed down invalidated abortion laws in all 50 states. In
tnd Court held:

1)

2)

Government may not legislate about abortion during the first
trimester of pregnancy.

Government may regulate the circumstances under which abortions
are performed during the second trimester of pregnancy.
(eg. require their performance at licensed facilities, etc.)

But government may never ban abortions during the second
trimester of pregnancy.

Government may forbid abortion during the third trimester of
pregnancy. But abortion may not be forbidden, even thru the
9th month of pregnancy, in cases where the 1ife or health

--- including mental or emotional health --- of the mother
might be impaired.

In effect, the Supreme Court (pro-lifers believe) legalized abortion on demand,
without qualifications.

Previous to the 73 decision, all states had some restrictions upon abortion.



Since the 1973 Supreme Court decision, several constitutional amendments have
been proposed: -

HUMAN LIFE AMENDMENT

Sponsor: Senator Garn. Co-sponsors: Danforth, DeConcini, Hatch, Hatfield, Helms,
Humphrey, Jepsen, Lugar, McClure, Pressier, Proxmire, Randolph, Young, Zorinsky,
Ford, Huddleston. S J. Res. 22 (following page)

Provides: Amendment prohibits abortion except to save the 1ife of the mother.
N.B. The amendment permits, but does not mandate the maternal 1ife exception.

Support: National Right to Life Committee and most pro-life groups support the
Human Life Amendment ?referred to as HLA).

HELMS AMENDMENT

Sponsor: Sen. Jesse Helms  S. J. Res. 12 (following)

Provides: Some years ago, the Helms amendment provided an outright ban on all
abortions. Current version cites the right to 1ife for each human being, from
the moment of Fertilization.

Support: A few hard-core folks support a total ban on abortion, but most pro-Tlife
groups believe it would never pass, considered too harsh. Nellie Gray of March for
Life supports total ban.

STATES RIGHTS AMENDMENT

Sponsor? Rep. Whitehurst. Co-sponsors included Jerry Ford and others.
Not introduced in this Congress.

Provided: for states to determiné own abortion laws.

Support: This was popular some years ago, as a comfortable fence-sitting position
but no longer under any consideration. Pro-lifers have tasted possible victory
and will not settle for this position (they regard as cop-out). Privately, some
believe that if not at all possible to get HLA, would settle for states rights.

Referred to as "Con Con" idea to go the cc~-*itutional convention route --
now have 19 of the 34 states required. Mos f these folks support the
Human Life Amendment.



Pro-1ife support in the Congress is estimated as follows: about 38 Senators
and 210 House Members.

Discharge Petition: Some supporters of the HLA in the Congress want to force
the amendment to the floor thru a discharge petition. Leaders in the movement
discourage this action, however, because they do not have the 2/3 vote necessary

to carry. Committee action (led by Rep. Don Edwards of Calif) has stalied floor
consideration.

Financial Bans_on Abortion: Hyde Amendment (see separate section); riders to
appropriations eg. Dept of Defense and the District of Columbia. Amendments
prohibiting federal employees health benefits plans from paying for abortions
for employees and their dependents, etc.

C.H.A.P. In 1979, the House approved a bill dealing with the Child Health
Assistance Program (pro-lifers are generally opposed to the bill). Two
amendments to the bill as follows:

1) amended the basic Medicaid law to prohibit payment for
abortions in non-life-threatening situations.

2) asserted the right of states to refuse to spend the1r own
funds for Medicaid abortion funds.

The June 30th (Hyde) Supreme Court decision would appear to uphold both
amendments. The Senate has not yet acted on the bill. Although sponsors
of the bill are not happy with these House amendments, they may push the
bill ahead, in the interest of saving the program.
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Proposing an amendment to the Constitution of the United States for the
protection of unborn children and other persons.

IN THE SENATE OF THE UNITED STATES

JANU:ARY 23 (legislative day, JANUARY 15), 1979

Mr. Garn (for himself, Mr. DanrorTH, Mr. DEConcing, Mr. HaTcH, Mr.
Hatrierp, Mr. Herms, Mr. HuMPHREY, Mr. JEPSEN, Mr. Lucar, Mr.
McCLuRrg, Mr. PRESSLER, Mr. ProxMire, Mr. RanporrH, Mr. Young,
Mr. Zorinsky, Mr. Forp, and Mr. HUDDLESTON) introduced the following
joint resolution; which was read twice and referred to the Committee on the
Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United
States for the protection of unborn children and other per-
sons.

Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled, (two-
thirds of each House concurring therein), That the following
article is proposed as an amendment to the Constitution of

the United Statés, which shall be valid to all intents and

S Ot b W D

purposes as part of the Constitution when ratified by the leg-
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islatures of three-fourths of the several States within seven
years from the date of its submission by the Congress:
“ARTICLE —

“SecTION 1. With respect to the right to life, the word
‘person’, as used in this article and in the fifth and fourteenth
articles of amendment to the Constitution of the United
States, applies to all human beings, irrespective of age,
health, function, or condition of dependency, including their
unborn offspring at every stage of their biological develop-
ment.

“Sec. 2. No unborn person shall be deprived of life by
any person: Provided, however, That nothing in this article
shall prohibit a law permitting only those medical procedures
required to prevent the death of the mother.

“Sec. 8. Congress and the several States shall have the
power to enforce this article by appropriate legislation within

their respective jurisdictions.”.

O
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Proposing an amendment to the Constitution of the United States guaranteeing
the right of life to the unborn.

IN THE SENATE OF THE UNITED STATES

JANUARY 15, 1979

Mr. HeuMs introduced the following joint resolution; which was read twice and
referred to the Committee on the Judiciary

JOINT RESOLUTION

Proposing an amendment to the Constitution of the United
States guaranteeing the right of life to the unborn.

—t

Resolved by the Senate and House of Representatives of
the United States of America in Congress assembled (two-
thirds of each House concurring therein), That the following
article is proposed as an amendment to the Constitution of
the United States, which shall be valid to all intents and
purposes as a part of the Constitution only if ratified by the
legislatures of three-fourths of the several States within

seven years from the date of its submission by the
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1 “ArTICLE XXVII
2 “The paramount right to life is vested in each human
3 being from the moment of fertilization without regard to age,

4 health, or condition of dependency.”.
O









March, 1978

May-June, 1978

June, 1978

Akron, Ohio, city council passes strict anti-abortion ordimnances.
Later adopted statewide in Tennessee, Louisiana, and elsewhere.

Planned Parenthood under fire in Congress and media for anti-Catholic
pro-abortion campaign. P.P. apologizes and withdraws material.
Legislation authorizing federal funds for family planning programs -—-
mail source of P.P. money ($50 million annually) —-- rushed through
Senate without vote despite Senatorial request to offer amendments.

Washington gossip column reports that Peace Corps spends $45,000 for
abortions. House and Senate¢ soon prohibit this funding.

summer-fall, 1978 Another Senate-House logjam on abortion funding under the Labor-HEW

Appropriations bill.

August, 1978 House bars use of Defense money for abortions. Senate agrees.

Sept., 1978

Sept., 1978

Oct., 1978

Oct., 1978

Oct., 1978

Nov., 1978

Nov., 1978

Jan., 1979

1978-1979

Donald Fraser defeated by Robert Short in Minnesota Demécratic primary.
Abortion 2 major issue, with implications for November voting.

President appoints as special advisor on women's issues Sarah Weddington,
left-wing Democrat who had been involved in original Roe v Wade case.

House narrowly accepts compromise version of Hyde Amendment.

In closing days-of 95th Congreés, House and ‘Senate conferees break
deadlock on pregnancy disability bill. For most of year, this had been
stymied by disagreement over whether employers, whom the bill would
compel to provide pregnancy disability bemefits, would also have to
provide coverage for abortions. House position prevails: employers not
compelled to provide health benefits for abortion, but cannot deny
disability leave ‘for employee who has abortion.

Congress enacts legislation to fund programs to assist pregnant teenagers

Attempt in Senate to require grantees to provide abortion counselling
defeated 66/19.

After publicity in Human Events, the National Republican Campaign
Committee alters 1ts campaign handbook for GOP candidates. First version
had said GOP platform of 1976 was neutral on abortion. Corrected version
cites true platform wording.

Media — and sevéral losing candidates like Senator Clark -- attribute
surprising Republican gains to anti-abortion voters.

Departmént of Defense publication asserts that-congressional ban on DOD

abortion funding inhibits recruitment of women. Congressional inquiries
lead to DOD retraction. :

Chicago Sun-Times . (not anti-abortion) series exposes abortion clinics of
Chicago, prompts investigations, outrage . from all sides of abortion issue.




January, 1979 60,000 people demonstrate against abortion at Capitol.

Jan., 1979 Senator Garn reintroduced Human Life Amendment, this time with twenty
’ other Senators.

.

April, 1979- In Q.&A. in Oklahoma, President Carter discusses loss of Democratic
members of Congress in 1978 elections because of abortion issue.

May, 1979 Senate passes Nurse Training Act, containing new‘Tegislation to prohibit
medical and nursing schools from discriminating against applicants because
of their views on abortion. This followed HEW study, mandated by Congress,

coT exposing instances of discrimination against anti-abortion applicants.

_PROSPECT FOR 1979

1. Hyde Amendment on Labor-HEW Appropriations bill. Without Senator Brooke's
unrivaled leadership on the Senate floor, the anti-~Hyde forces will be hurt
by the results of last November's elections. Vote in Senate will still be

. ‘anti-Hyde, but by a smaller margin: 40-43 pro-Hyde; 57-60 anti-Hyde.

House of Representatives will be overwhelmingly against abortion funding

Passage of Labor—HEWeAppropriations for fiscal 1980 again imperiled.:;

e ——

2. Restrictions -on Defense Department funding of abortion will be maintained.
3. Mini-Hydes — funding cut-offs concerning smaller programs -- may be appended
«in the House to other. appropriations bills.
- b7 3 ‘-m‘i’“
= 4, House will pass Nurse Training Act with Senator Schweiker's language concerning
non~discrimination by medical ‘and nursing schools.

CURRENT FEDERAL FUNDING “OF ABORTIONS
weigove BT v i
Language of 1l LaboréﬂEW Appropriations Act for fiscal 1979 prohibits
funding of abortions except -when mother s-1life would be endangered by continued
pregnancy, in cases of reported rape :or, “incest, or in cases in which two doctors

certify that the mother‘uould suffer severe and long-lasting phzsical health
damage by continued pregnancy.

LINE—UP IN HOUSE OF REPRESENTATIVES ON FEDERAL FUNDING OF ABORTION

No vote has been'taken to date on this subject in the House since the 1978 electioms.
However, it is generallyuassumed that the anti-funding forces, in both parties, have
been strengthened there.,K If so, the margin is apt to be in the range of 240-250
anti-funding to 180-190 pro-funding.

Loee R A S
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LINE-UP IN SENATE -~ seeJattachment.
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Every year since 1976, the Congress has passed some form of the "Hyde Amendment"
(named after chief sponsor, Rep. Hyde of I11) to prohibit the use of federal

funds fgr abortion. Always attached to an appropwiation bill (HEW medicaid
funding).

Current Wording: The version applicable for FY 80 prohibits the use of

federal Medicaid funds for abortions EXCEPT where the 1ife of the mother would
be endangered by continuation of the pregnancy or cases of rape or incest
(promptly reported to authorities).

Supreme Court Decision: On June 30, 1980, the Supreme Court held that the
Hyde Amendment did not violate either the due process clause of the 5th
Amendment or the establishment of religion clause of the 1st Amendment.
(Harris v McRae). In a separate ruling, the Court held that the states are
not obligated to continue to pay for abortions as a condition of continued
federal financing for other services. (Williams v Zbaraz).

Result: The Hyde Amendment is expected to cut the number of abortions paid

for with federal Medicaid funds from more than 300,000 to an estimated 2,000
per year. Following the Supreme Court decision, states may halt payments for
abortion i1f they so choose. States paid for about 190,000 abortions in 1978,

The following pages include a Congressfona] Quarterly summary of the decisions
and their impact and the actual text of the Harris decision.
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erence on a sensitive and intimate
decision that the Constitution entrusts
to the individual,” Brennan wrote.

“"Worse yet, the Hyde Amend-
ment does not foist that majoritarian
viewpoint with equal measure upon
everyone in our Nation, rich and poor
alike: rather, it imposes that view-
point only upon that segment of our
society which, because of its position
of political powerlessness, is least able
to defend its privacy rights from the
encroachments of state-mandated mo-
rality.” he said.

“By thus injecting coercive finan-
cial incentives favoring childbirth into
a decision that is constitutionally
guaranteed to be free from govern-
mental intrusion, the Hyde Amend-
ment deprives the indigent woman of
her freedom to choose abortion over
malernity, thereby impinging on the
due process liberty right recognized
in Roe v. Wade,” Brennan wrote. By
tunding all of the expenses associated
with childbirth and none of the ex-
penses incurred in terminating preg-
naney. the government literally makes
an offer that the indigent woman can-
not afford to refuse.”

Other Dissenting Views

Justice Marshall, in a separate
dissenting opinion, warned that ““‘the
predictable result of the Hyde Amend-
ment will be a significant increase
in the number of poor women who
will die or suffer significant health
damage because of an inability to pro-
cure medically necessary medical ser-
vices.” For poor women, he said, de-
nial of a Medicaid-funded abortion
is equivalent to denial of legal abortion
altogether.

“They must resort to back-alley
butchers, attempt to induce an abor-
tion themselves by crude and dan-
gerous methods, or suffer the serious
medical consequences of attempting
to carry the fetus to term,” he said.

Justice Stevens said the case “in-
volves a special exclusion of women
who, by definition, are confronted with
a choice between two serious harms:
serious health damage to themselves
on the one hand and abortion on the
other. Because a denial of benefits
of medically necessary abortions in-
evitably causes serious harm to the
excluded women, it is tantamount to
severe punishment. In my judgment,
that denial cannot he justified unless
the Government may, in effect, punish
women who want abortions. But as
the court unequivocally held in Roe
v. Wade, this the government may
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not do." Stevens wrote.

Justice Blackinun said there was
“condescension” in  the majority’s
holding that a woman “may go else-
where for her abortion.”

He said the government *puni-

tively impresses upon a needy mi-
nority its own concepts of the socially
desirable, the publicly acceptable and
the morally sound,” and warned that
the *‘cancer of poverty will continue
to grow,” [ ]

@ L 3 * @
! Ruling Slashes Medicaid Abortions
The Supreme Court’s approval of the Hyde amendment will cut
federally funded abortions for poor women by more than 99 percent.

s Aonician an the Huda raca

{
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health of the mother.

The Department of Health and Human Services (HHS) announced
after the June 30 ruling that it would begin to implement the restrictive
abortion provisions in existing law on July 26. Existing law, covering
HHS’s fiscal 1980 spending, prohibits Medicaid-paid ahortions unless
the life of the mother would be endangered by continued pregnancy,
or in cases where the pregnancy resulted from rape or incest.

HHS had been allowing unrestricted Medicaid abortions since Feb.

19, when the Supreme Court ordered it to resume payments pending
HHQ Qanratoruv Patrinia Rnharte Horric

in effect from 1977 through 1979, there were about 200 Medicaid abortions
a month. But the current amendment, unlike the earlier version, does
not allow for abortiuns in cases when two doctors determined that continued
pregnancy would result in severe and long-lasting damage to the physical
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Court’s Opinion in Hyde Amendment Case

Following is a partial text of the
Supreme Court’s majority opinion in
Harris v. McRae, which upheld, 5-
4, congressional restrictions on federal
funding of abortions. Footnotes have
been omitted.

MR. JUSTICE STEWART delivered
the opinion of the Court.

This case presents statutory and con-
stitutional questions concerning the public
funding of abortions under Title XIX of
the Social Security Act, commonly known
as the “Medicaid” Act, and recent annual
appropriations acts containing the so-
called ‘“Hyde Amendment.” The statutory
question is whether Title XIX requires a
State that participates in the Medicaid
program to fund the cost of medically nec-
essary abortions for which federal reim-
bursement is unavailable under the Hyde
Amendment. The constitutional question,
which arises only if Title XIX imposes
no such requirement, is whether the Hyde
Amendment, by denying public funding
for certain medically necessary abortions,
contravenes the liberty or equal protection
guarantees of the Due Process Clause of
the Fifth Amendment, or either of the
Religion Clauses of the First Amend-
ment. ...

{The court concluded that states par-
ticipating in Medicare were not required
to pay. for abortions for which federal fund-
ing was not available.]

Substantive Rights

Having determined that Title XIX
does not obligate a participating state to
pay for those medically necessary abortions
for which Congress has withheld federal
funding, we must consider the constitu-
tional validity of the Hyde Amendment.
The appellees assert that the funding re-
strictions of the Hyde Amendment violate
several rights secured by the Constitution
— (1) the right of a woman, implicit in
the Due Process Clause of the Fifth
Amendment, to decide whether to termi-
nate a pregnancy, (2) the prohibition under
the Establishment Clause of the First
Amendment against any ‘“law respecting
an establishment of religion,” and (3) the
right to freedom of religion protected by
the Free Exercise Clause of the First
Amendinent. The appellees also contend
that, quite apart from substantive con-
stitutional rights, the Hyde Amendment
violates the equal protection component
of the Fifth Amendment.

It is well settled that, quite apart from
the guarantee of equal protection, if a law
“impinges upon a fundamental right ex-
plicitly or implicitly secured by the Con-
stitution {it] is presumptively unconstitu-
tional.” Mobile v. Bolden, 446 U.S. —,
— (plurality opinion). Accordingly, before
turning to the equal protection issue in
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this case, we examine whether the Hvde
Amendment violates any substantive rights
secured by the Constitution,

A

We address first the appellees’ argu-
ment that the Hyde Amendment, by re-
stricting the availability of certain medi-
cally necessary abortions under Medicaid,
impinges on the “liberty” protected by
the Due Process Clause as recognized in
Roe v. Wade, 410 U.S. 113, and its progeny.

In the Wade case, this Court held
unconstitutional a Texas statute making
it a crime to procure or attempt an abortion
except on medical advice for the purpose
of saving the mother’s life. The consti-
tutional underpinning of Wade was a rec-
ognition that the “liberty” protected by
the Due Process Clause of the Fourteenth
Amendment includes not only the freedoms
explicitly mentioned in the Bill of Rights,
but also a freedom of personal choice in
certain matters of marriage and family
life. This implicit constitutional liberty,
the Court in Wade held. includes the free-
dom of a woman to decide whether to
terminate a pregnancy.

But the court in Wade also recognized
that a State has legitimate interests during
a pregnancy in both ensuring the health
of the mother and protecting potential hu-
man life. These state interests, which were
found to be “separate and distinct” and
to “grow|| in substantiality as the woman
approaches term,” id., at 162-163, pose
a conflict with a woman’'s untrammeled
freedom of choice. In resolving this conflict,
the Court held that before the end of the
first trimester of pregnancy, neither state
interest is sufficiently substantial to justify
any intrusion on the woman'’s freedom of
choice. In the second trimester, the state
interest in maternal health was found to
be sufficiently substantial to justify reg-
ulation reasonably related to that concern.
And, at viability, usually in the third tri-
mester, the state interest in protecting the
potential life of the fetus was found to
justify a criminal prohibition against abor-
tions, except where necessary for the pres-
ervation of the life or health of the mother.
Thus, inasmuch as the Texas criminal stat-
ute allowed abortions only where necessary
to save the life of the mother and without
regard to the stage of the pregnancy, the
Court held in Wade that the statute vio-
lated the Due Process Clause of the Four-
teenth Amendment.

In Maher v. Rot, 432 U.S. 464, the
Court was presented with the question
whether the scope of personal constitu-
tional freedom recognized in Roe v. Wade
included an entitlement to Medicaid pay-
ments for abortions that are not medically
necessary. At issue in Maher was a Con-
necticut welfare regulation under which
Medicaid recipients received payments for
medical services incident to childbirth, but

COPYRIGHY 1980 CONGRESSIONAL QUARTERLY INC
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not for medical services incident to
nontherapeutic abortions. The district
Court held that the regulation violated
the Equal Protection Clause of the Four-
teenth Amendment because the unequal
subsidization of childbirth and abortion
impinged on the ‘“fundamental right to
abortion" recognized in Wade and its prog-
eny.
It was the view of this Court that
“the District Court misconceived the na-
ture and scope of the fundamental right
recognized in Roe.”... The doctrine of
Roe v. Wade, the Court held in Maher,
“protects the woman from unduly bur-
densome interference with her freedom to
decide whether to terminate her preg-
nancy,” ..., such as the severe criminal
sanctions at issue in Roe v. Wade, supra,
or the absolute requirement of spousal con-
sent for an abortion challenged in Planned
Parenthood of Central Missourt v.
Danforth, 428 U.S. 52,

But the constitutional freedom rec-
ognized in Wade and its progency. the
Maher Court explained,” did not prevent
Connecticut from making “a value judg-
ment favoring childbirth over abortion, and

. implement|ing| that judgment by the
allocation of public funds.” [d., at 474
As the court elaborated:

“The Connecticut regulation before us

is different in kind from the laws in-
validated in our previous abortions de-
cisions. The Connecticut regulation
places no obstacles — absolute or oth-
erwise — in the pregnant woman'’s path
to an abortion. An indigent woman who
desires an abortion suffers no disadvan-
tage as a consequence of Connecticut’s
decision to fund childbirth; she continues
as before to be dependent on private
sources for the service she desires. The

State may have made childbirth a more

attractive alternative, thereby influenc-
ing the woman's decision, but it has
imposed no restriction on access to abor-
tions that was not already there. The
indigency that may make it difficult

and in some cases, perhaps, impossible

— for some women to have abortions

is neither created nor in anv way aftected
by the Connecticut regulation.” . ..

The Court in Maher noted that its
description of the doctrine recognized in
Wade and its progeny signealed “'no retreat”
from those decisions. In explaining why
the constitutional principle recognized in
Wade and later cases — protecting a wom-
an’s freedom ot choice — did not translate
into a constitutional obligation of Con-
necticut to subsidize abortions, the Court
cited the “basic difference between direct
state interference with a protected activity
and state encouragement of an alternative
activity consonant with legislative policy.
Constitutional concerns are greatest when
the State attempts to impose its will by
force of law: the State's power to encourage
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actions deemed to be in the public interest
is necessarily far broader.” Id., at 475-
476. Thus, even though the Connecticut
regulation favored childbirth over abortion
by means of subsidization of one and not
the other, the Court in Maher concluded
that the regulation did not impinge on
the " constitutional freedom recognized in
Wade because it imposed no governmental
restriction on access to abortions.

The Hyde Amendment, like the Con-
necticut welfare regulation at issue in
Maher, places no governmental obstacle
in the path of a woman who chooses to
terminate her pregnancy, but rather. by
means of unequal subsidization of abortion
and other medical services, encourages al-
ternative activity deemed in the public
interest. The present case does differ fac-
tually from Maher insofar as that case
involved a tailure to fund nontherapeutic
abortions, whereas the Hyde Amendment
withholds funding of certain medically nec-
essary abortions. Accordingly, the appellees
argue that because the Hyde Amendment
atfects a significant interest not present
or asserted in Maher — the interest of
a woman in protecting her health during
pregnancy — and because that interest
lies at the core of the personal consti-
tutional freedom recognized in Wade, the
present case is constitutionally different
from Maher. It is the appellees’ view that
to the extent that the Hyde Amendment
withholds funding for certain medically
necessary abortions, it clearly impinges on
the constitutional principle recognized in
Wade.

It is evident that a woman's interest
in protecting her health was an important
theme in Wade. In concluding that the
freedom of a woman to decide whether
to terminate her pregnancy falls within
the personal liberty protected by the Due
Process Clause, the Court in Wade em-
phasized the fact that the woman’s decision
carries with it significant personal health
implications — both physical and psycho-
logical. . .. In fact, although the Court in
Wade recognized that the state interest
in protecting potential life becomes suf-
ficiently compelling in the period after fetal
viability to justify an absolute criminal
prohibition of nontherapeutic abortions,
the Court held that even after fetal vi-
ability a State may not prohibit abortions
“necessary to preserve the life or health
of the mother.”. .. Because even the com-
pelling interest of the State in protecting
potential life after fetal viability was held
to be insufficient to outweigh a woman’s
decision to protect her life or health, it
could be argued that the freedom of a
woman to decide whether to terminate her
pregnancy for health reasons does in fact
lie at the core of the constitutional liberty
identified in Wade.

But, regardless of whether the freedom
of a woman to choose to terminate her
pregnancy for health reasons lies at the
core or the periphery of the due process
liberty recognized in Wade, it simply does
not follow that a woman’s freedom of choice
carries with it a constitutional entitlement

to the financial resources to avail herself
of the full range of protected choices. The
reason why was explained in Maher: al-
though government may not place obsta-
cles in the path of a woman’s exercise
of her freedom of choice, it need not remove
those not of its own creation. Indigency
falls in the latter category. The financial
constraints that restrict an indigent wom-
an’s ability to enjoy the full range of con-
stitutionally protected freedom of choice
are the product not of governmental re-
strictions on access to abortions, but rather
of her indigency. Although Congress has
opted to subsidize medically necessary ser-
vices generally, but not certain medically
necessary abortions, the fact remains that
the Hyde Amendment leaves an indigent
woman with at least the same range of
choice in deciding whether to obtain a
medically necessary abortion as she would
have had if Congress had chosen to sub-
sidize no health care costs at all. We are
thus not persuaded that the Hyde Amend-
ment impinges on the constitutionally pro-
tected freedom of choice recognized in
Wade.

Although the liberty protected by the
Due Process Clause affords protection
against unwarranted government interfer-
ence with freedom of choice in the context
of certain personal decisions, it does not
confer an entitlement to such funds as
may be necessary to realize all the ad-
vantages of that freedom. To hold oth-
erwise would mark a drastic change in
our understanding of the Constitution. It
cannot be that because government may
not prohibit the use of contraceptives,
Griswold v. Connecticut, 381 U.S. 479, or
prevent parents from sending their child
to a private school, Pierce v. Society of
Sisters, 268 U,S. 510, government, there-
fore, has an affirmative constitutional ob-
ligation to ensure that all persons have
the financial resources to obtain contra-
ceptives or send their children to private
schools. To transiate the limitation on gov-
ernmental power implicit in the Due Pro-
cess Clause into an affirmative {unding
obligation would require Congress to sub-
sidize the medically necessary abortion of
an indigent woman even if Congress had
not enacted a Medicaid program to sub-
sidize other medically necessary services.
Nothing in the Due Process Clause sup-
ports such an extraordinary result.
Whether freedom of choice that is con-
stitutionally protected warrants federal
subsidization is a question for Congress
to answer, not a matter of constitutional
entitlement. Accordingly, we conclude that
the Hyde Amendment does not impinge
on the due process liberty recognized in
Wade.

The appellees also argue that the Hyde

Amendment contravenes rights secured by
the Religion Clauses of the First Amend-
ment. It is the appellees’ view that the
Hyde Amendment violates the Establish-
ment Clause because it incorporates into
law the doctrines of the Roman Catholic
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Church concerning the sinfulness of abor-
tion and the time at which life commences,
Moreaver, insofar as a woman’s decision
to seek a medically necessary abortion may
be a product of her religious beliefs under
certain Protestant and Jewish tenets, the
appellees assert that the funding limita-
tions of the Hyde Amendment impinge
on the freedom of religion guaranteed by
the Free Exercise Clause.

1

It is well settled that “a legislative
enactment does not contravene the Es-
tablishment Clause if it has a secuiar leg-
islative purpose, if its principal or primary
effect neither advances nor inhibits reli-
gion, and if it does not foster an excessive
governmental entanglement with religion.”
Committee for Pub. Ed. & Rel. Lib. v.
Regan, 444 U.S. —, —. Applying this stan-
dard, the District Court properly concluded
that the Hyde Amendment does not run
afoul of the Establishment Clause. Al-
though neither a State nor the Federal
Government can constitutionally “pass
laws which aid one religion, aid all re-
ligions, or prefer one religion over another,”
Everson v. Board of Education, 330 U.S.
1, 15, it does not follow that a statute
violates the Establishment Clause because
it “happens to coincide or harmonize with
the tenets of some or all religions.”
McGowan v. Maryland, 366 U.S. 420,
442. ... In sum, we are convinced that
the fact that the funding restrictions in
the Hyde Amendment may coincide with
the religious tenets of the Roman Catholic
Church does not, without more, contravene
the Establishment Clause.

2

We need not address the merits of
the appellees’ arguments concerning the
Free Exercise Clause, because the appellees
lack standing to raise a free exercise chal-
lenge to the Hyde Amendment. The named
appellees fall into three categories: (1) the
indigent pregnant women who sued on be-
half of other women similarly situated,
(2) the two officers of the Women'’s Division
of the Board of Global Ministries of the
United Methodist Church (Women’s Di-
vision), and (3) the Women’s Division it-
self. The named appellees in the first cat-
egory lack standing to challenge the Hyde
Amendment on free exercise grounds be-
cause none alleged, much less proved, that
she sought an abortion under compulsion
of religious belief. See McGowan v. Mary-
land, supra, 366 U.S., at 429. Aithough
the named appellees in the second category
did provide a detailed description of their
religious beliefs, they failed to aliege either
that they are or expect to be pregnant
or that they are eligible to receive Med-
icaid. These named appellees, therefore,
lack the personal stake in the controversy
needed to confer standing to raise such
a challenge to the Hyde Amendment. See
Warth v. Seldin, 422 U.S. 490, 498-499.

Finally, although the Women’s Divi-
sion alleged that its membership includes
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“pregnant Medicaid eligible women who,
as a matter of religious practice and in
accordance with their conscientious beliefs,
would choose but are precluded or dis-
couraged from obtaining abortions reim-
bursed by Medicaid because of the Hyde
Amendment,” the Women’s Division does
not satisfy the standing requirements for
an organization to assert the rights of its
membership. . .. Accordingly, we conclude
that the Women’s Division, along with the
other named appellees, lack standing to
challenge the Hyde Amendment under the
Free Exercise Clause.

C

It remains to be determined whether
the Hyde Amendment violates the equal
protection component of the Fifth Amend-
ment. This challenge is premised on the
fact that, although federal reimbursement
is available under Medicaid for medically
necessary services generally, the Hyvde
Amendment does not permit federal re-
imbursement of all medically necessary
abortions. The District Court held, and
the appellees argue here, that this selective
subsidization violates the constitutional
guarantee of equal protection.

The guarantee of equal protection un-
der the Fifth Amendment is not a source
of substantive rights or liberties, but rather
a right to be free from invidious discrim-
ination in statutory classifications and
other governmental activity. It is well-set-
tled that where a statutory classification
does not itself impinge on a right or liberty
protected by the Constitution, the validity
of classification must be sustained unless
“the classification rests on grounds wholly
irrelevant to the achievement of |any le-
gitimate governmental | objective.”
McGowan v. Maryland, supra, 366 U.S.,
at 425. This presumption of constitutional
validity, however, disappears if a statutory
classification is predicated on criteria that
are, in a constitutional sense, “suspect,”
the principal example of which is a clas-
sification based on race, e.g., Brown v.
Board of Education, 347 U.S. 483.

1

For the reasons stated above, we have
already concluded that the Hyde Amend-
ment violates no constitutionally protected
substantive rights. We now conclude as
well that it is not predicated on a con-
stitutionally suspect classification. In
reaching this conclusion, we again draw
guidance from the Court’s decision in
Maher v. Roe. As to whether the Con-
necticut welfare regulation providing funds
for childbirth but not for nontherapeutic
ahortions discriminated against a suspect
class, the Court in Maher observed:

“An indigent woman desiring an abortion
does not come within the limited cat-
egory of disadvantaged classes so rec-
ognized by our cases. Nor does the fact
that the impact of the regulation falls
upon those who cannot pay lead to a
different conclusion. In a sense, every
denial of welfare to an indigent creates
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a wealth classification as compared to
nonindigents who are able to pay for
the desired goods or services. But this
Court has never held that financial need
alone identifies a suspect class for pur-
puses of equal protection analysis.” 432
U.S., at 471, citing San Antonin School

Dist. v. Rodriguez, 411 US. 1, 29;
Dandridge v. Williams, 397 U.S. 471.
Thus, the Court in Maher found no basis
for concluding that the Connecticut reg-
ulation was predicated on a suspect clas-

sification.

It is our view that the present case
is indistinguishable from Magher in this
respect. Here, as in Maher, the principal
impact of the Hyde Amendment falls on
the indigent. But that fact does not itself
render the funding restriction constitution-
ally invalid, for this Court has held re-
peatedly that poverty, standing alone, is
not a suspect classification. See, e.g.,
James v. Valtierra, 402 U.S. 137. That
Maher involved the refusal to fund
nontherapeutic abortions, whereas the
present case involves the refusal to fund
medically necessary abortions, has no hear-
ing on the factors that render a classi-
fication ‘‘suspect” within the meaning of
the constitutional guarantee of equal pro-
tection.

2

The remaining question then is
whether the Hyde Amendment is rationally
related to a legitimate governmental ob-
jective. It is the Government's position
that the Hyde Amendment bears a rational
relationship to its legitimate interest in
protecting the potential life of the fetus,
We agree.

In Wade, the court recognized that
the state has “an important and legitimate
interest in protecting the potentiality of
human life.” 410 U.5., at 162. That interest
was found to exist throughout a pregnancy,
“grow[ing| in substantiality as the woman
approaches term.” Id., at 162-163. See also
Beal v, Doe, 432 U.S. 438, 445-446. More-
over, in Maher, the Court held that Con-
necticut’s decision to fund the costs as-
sociated with childbirth but not those
associated with nontherapeutic abortions
was a rational means of advancing the
legitimate state interest in protecting po-
tential life by encouraging childbirth. 432
1.8., at 478-479. See also Poelker v. Doe.
432 11.S. 519, 520-521.

it follows that the Hvde Amendment,
by encouraging childbirth except in the
most urgent circumstances, is rationally
related to the legitimate governmental ob-
jective of protecting potential life. By sub-
sidizing the medical expenses of indigent
women who carry their pregnancies to term
while not subsidizing the comparable ex-
penses of women who undergo abortions
(except those whose lives are threatened),
Congress has established incentives that
make childbirth a more attractive alter-
native than abortion for persons eligible
for Medicaid. These incentives bear a di-
rect relationship to the legitimate congres-
sional interest in protecting potential life,
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Nor is it irrational that Congress has au-
thorized federal reimbursement for medi-
cally necessary services generally, but not
for certain medically necessary abortions.
Abortion is inherently different from other
medical procedures, because no other pro-
cedure involves the purposeful termination
of a potential life,

After conducting‘an extensive eviden-
tiary hearing into issues surrounding the
public funding of abortions, the District
Court concluded that “[tlhe interests of
... the federal govefnment . . . in the fetus
and in preserving it are not sufficient.
weighed in the balance with the woman's
threatened health, to justity withdrawing
medical assistance unless the woman con-
sents ... to carry the fetus to term.” In
making an independent appraisal of the
competing interests involved here, the Dis-
trict Court went beyond the judicial func-
tion. Such decisions are entrusted under
the Constitution to Congress. not the
courts. It is the role of the courts only
to ensure that congressional decisions com-
port with the Constitution.

Where, as here, the Congress has nei-
ther invaded a substantive constitutional
right or freedom, nor enacted legislation
that purposefully operates to the detriment
of a suspect class, the only requirement
of equal protection is that congressional
action be rationally related to a legitimate
governmental interest. The Hyde Amend-
ment satisfies that standard. It is not the
mission of this Court or any other to decide
whether the balance of competing interests
reflected in the Hvde Amendment is wise
social policy. If that were our mission,
not every Justice who has subscribed to
the judgment of the Court today could
have done so. But we cannot, in the name
of the Constitution, overturn dulyv enacted
statues simply “‘because they may be un-
wise, improvident, or out of harmony with
a particular school of thought.”™ Williamson
v. Lee Optical Co., 348 U.S. 483, 488,
quoted in Dandridge v. Williams, 397 U.S.
471, 484. Rather, “when an issue involves
policy choices as sensitive as those im-
plicated [here} . .., the appropriate forum
of their resolution in a democracy is the
legislature.” Maher v. Roe, supra. at 479.

Conclusion

For the reasons stated in this opinion.
we hold that a State that participates in
the Medicaid program is not obligated un-
der Title XIX to continue to fund those
medically necessary abhortions for which
federal reimbursement is unavailable under
the Hyde Amendment. We further hold
that the funding restrictions of the Hvde
Amendment violate neither the Fifth
Amendment nor the Establishment Clause
of the First Amendment. [t is also our
view that the appellees lack standing to
raise a challenge to the Hyde Amendment
under the Free Exercise Clause of the First
Amendment. Accordingly. the judgment of
the District Court is reversed, and the
case is remanded to that court for further
proceedings consistent with this opinion.
It is so ordered. 1






There can be no doubt that the question of abortion, despite the complex
nature of its various issues, is uitimately concerned with equality of rights
under the law. While we recognize differing views on this question among

Americans in general — and in our own Party — we affirm our support of a

constitutional amendment {o restore protection of the right to lite for unborn
chiidren. We also support the Congressional efforts to restrict the usa of tax-

payers’ dollars for abortion.

We protest the Supreme Court's intrusion into the tamily structure through
its denial of the parent’'s obligation and right to guide their minor children,

A s e e G m————n 2

Under Mr. Carter, many appointments to federal judgeships have been par-
ticularly disappointing. By his partisan nominations, he has violated his explicit
campaign promise of 1976 and has blatantiy disregarded the public interest.
We pledge to reverse that deplorable trend, through the appointment of

women and men who respect and reflect the values of the American peopie,
and whose judicial philosophy is characterized by the highest regard for pro-
tecting the rights of law-abiding citizens, and is consistent with the belief in the
decentralization of the federal government and etforts to return decisionmak-
ing power to state and logal elected officials.

We will work for the appointment of judgesfig{ ail levels of the judiciary
who respectdraditional family values and the sanctity of innocent human lite.
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1)
2)
3)

4)

N

POINTS TO BE MADE IN OPENING REMARKS

GB basically a conservative, like they are.
Esp. conservative with the constitution (be prepared for ERA criticism)

Has always been inclined toward a states rights amendment. Realize
some politicians, even in own party (careful -- Tower and others)
use states rights as a cop-out. BUT hope they (attendees) realize
some people , like GB, are sincere in their position.

Recognize flaws in a states rights amendment -- know of Prof. Noonan's
criticism -- realize there is no guarantee about the state courts --
and whether they will follow the 73 Court decision.

GB torn between conflicting needs -- commitment to resolution of the
issue of abortion and states rights view. (own strict construction)

Ultimately and most speedily, GB thinks the answer will come from
where we least expect it --- from the Supreme Court.

" Let's be candid -- we've got about 40 pro-life Senators
right now. We may pick up 6 or 8 -- mostly GOP I'm glad
to say, eg. Quayle should beat Bayh, and Symms beat Church---
but we're still a long way from the 2/3 vote in House and

Senate.to pass an amendment. There is a long battle ahead"
SO

After 1 year of a RR Administration we may have 2 or 3 nominations
to the Supreme Court. Thats all it will take. We've got Rehnquist,
Whizzer White, probably Burger -- "as you know, he's backing off

his initial support for Roe v Wade") So we need two appointments.

THIS NEEDS AN RR CLEARANCE -~ RR asked GB to get from them -- in the
strictist confidence ( point to each and say -- and I MEAN confidence)

a 1ist of names as candidates. Its not too early -- as we are planning
a transition.i--- . Now look "I want serious, qualified candidates --
no intention of appointing unqualified people just cause pro-life.

\\\§7‘$hen~we get a case carefully planned by Pat Trueman and his folks at

Americans United for Life (NB Pat is a guy -- general counsel for AUL
Tegal arm for pro-life) take it up thru the system, Our people there,
Could have Roe v Wade reversed, redefine meaning of person under the
5th and 14 th Amendments . Take a couple years, but can be done.

Let's not overlook the short term. We have to take a hard look at the
second level Administration appointments -- the Asst Secretary slots,
the Bureau Chiefs, etc. As you know these people, not the Congress
decided the taxpayer should finance abortions, decided on feta]
experimentation, and promoted abortions on Indian reservations.

"I've been close to the top in my service in the government and I know
where the action is. 1 know its not enough to have good people at the
top -- need them thruout the Administration.



I want names of qualified pro-life people for the : Institutes of Health,
Mental Health, Bureau of Indian Affairs ("get me those pro-life Indian
leaders -~I know they're out there !) and the Civil Rights Commission.
(note: pro-lifers believe -- and they are correct, in my estimation --
that the Civil Rights Commission is very pro-abortion -~ in fact they lobbied
intensively against the Hyde Amendment last year -- saying it was unconstitution
al -- Congress specifically chastised CRC for doing this). Hypocrisy that a
CIVIL RIGHTS Commission is pro-abortion.
And, as you know, the current Carter appointee for the Asst Sect of Defense
for Health Affairs was the head of the Univ. of Calif Medical School -~ at
the time when medical students who would not perform abortions were discrimin-

ated against. This is not the type of person we want running the health
program,

The GOP platform is pledged to respect fégnﬂﬁﬁgﬁ life -~ that p ledge goes
beyond the White House -- to the govt, etc,

11) we need people like Dr. Dyke and Pau1 Ramsey (from Princeton) on the
Ethics Advisory Board for HEW.

12) Use the moral force of GB office to call attention to help for unwed
mothers -- eg. Birthright, .
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