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THE WHITE HOUSE 

WASHINGTON 

May 26, 1988 

SUBJECT: INF Update 

This update provides information as of 0730, Washington time, 
on May 26. 

Procedural Situation 

The Senate has agreed by unanimous consent that it will meet 
today (Thursday, May 26) at 10:00 a.m. in executive session and 
that, at that time: 

the pending Committee amendment (Biden/Treaty 
Interpretation) and the second degree amendment to it 
(Byrd/Revised Treaty Interpretation) will be 
temporarily set aside (again) 

that the Senate will consider the following trio of 
amendments (which may, or may not, be fused together, 
as the sponsors choose), with 40 minutes on each 
amendment: 

Nunn-Warner on future weapons 

Boren-Cohen on on-site verification 

Helms on corrections ("corrigendum") 

at the conclusion of consideration of the trio of 
amendments, the Majority Leader will be recognized 

pursuant to the unanimous consent, the vote on cloture 
(which otherwise would occur one hour after the Senate 
convenes today) is postponed. 

The requirement that the floor pass to the Majority Leader after 
consideration of the trio of amendments provides the Majority 
Leader with the opportunity to ask unanimous consent, or to move, 
that the cloture vote be further postponed, if circumstances so 
warrant at that time. If he does not so move at that time, the 
cloture vote would occur. 

The Leadership continues its efforts to pursue unanimous consent 
agreements that will ensure expeditious consideration of all 
further amendments. 
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on its consent, must take extraordinary precautions if what _it 
is told by the Executive about a treaty is to be determinative 
of the Executive's obligations in interpreting and implementing 
that treaty. 

It bears note that there is no necessary relationship 
between the Sofaer Doctrine and a treaty's "negotiating record." 
By way of example, one may imagine circumstances in which the 
Sofaer Doctrine would be asserted but the "negotiating record " 
would play no role. Let us say that President Reagan's 
successor and Secretary Gorbachev wished to "reinterpret" the 
INF Treaty in a manner inconsistent with what the Senate 
been told in consenting to ratification. The Sofaer Doctrine 
would play the role of helping the Administration loosen its 
obligations under domestic law, while as between the parties 
there would be no resistance to the new meaning being put on 
existing words and thus no need to justify the change by 
reference to a "record." Indee·d, under this scenario the 
"record" would be assiduously disregarded, because it reflected 
a meaning contrary to that which the parties wished to adopt. 

Against this background one can examine Judge Sofaer's 
provocative declaration that "When [the Senate] gives its advice 
and consent to a treaty, · it is to the treaty that was made, 
irrespective of the explanations [the Senate] was provided." 

With the Senate's role denigrated by the Sofaer Doctrine to 
that of temporary obstacle to a treaty, rather than co-maker, 
the essence of a treaty from the U.S. perspective becomes not 
what the Executive and the Senate jointly understood at the 
outset but what the Executive at any moment wants to assert was 
agreed to with the other party. What is being asserted is that 
domestic law imposes little constraint on the Executive's 
freedom of action, and that what constraint there is would be 
embodied in an Executive determination that the Senate has 
fulfilled the Sofaer Doctrine criteria with regard to any 
particular interpretation. International law, and whatever the 
President can assert within that context, thus acquires -- under 
the Sofaer model -- a de facto supremacy. 

There is, of course, a central defect in Judge Sofaer's 
supposition that the President unilaterally "makes" treaties 
which the Senate subsequently is asked to approve. 
Constitutionally, no treaty is "made" until the Senate has given 
its consent. This is how a treaty becomes part of "the supreme 
Law of the Land." 

The Legal Adviser's statement implies that the meaning of a 
U.S.-Soviet treaty is to be gleaned not by examination of what 
the President and the Senate jointly understood, but by 
examination of what the President and the Soviets agreed upon 
regardless of what the President may or may not have told the 
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Senate. This is tantamount to saying that a U.S.-Soviet treaty 
becomes the supreme law of the United States with the advice and 
consent of the Soviet Union. The Constitution provides 
otherwise. 

D. Basic Argument Against the Sofaer Doctrine 

The basic argument against the Sofaer Doctrine is that it 
is founded on the faulty premise that the Senate is not an 
integral part of establishing the meaning of a treaty under U.S . 
constitutional law -- except insofar as the Senate does so 
through affirmative steps which impose restrictions on Executi ve 
latitude. The Doctrine entirely undercuts the most basic model 
of treaty-creation: that the Executive negotiates, explains its 
proposed treaty to a listening Senate, and then on that basis i s 
accorded consent to ratify the treaty that has been explained. 

Under the Constitution, the President may only ratify a1 

treaty to which the Senate advised and consented. And it must 
be taken as axiomatic that the Senate cannot consent to that 
which it did not understand. Accordingly, the operative 
principle of treaty-making under the Constitution must be that, 
as co-makers of a treaty for the United States, the Executive 
and the Senate share a common understanding of a treaty which 
has binding significance domestically as the treaty, upon 
ratification, becomes an integral part of United States law. 

In the establishment and determination of that common 
understanding, the concept of legislative intent must be as 
applicable to treaties as it is to statutory law, in which 
intent may be explicit or implicit. 

Explicit understandings regarding a treaty's meaning are 
manifest in formal conditions to the Senate's consent. These 
conditions include amendments to the text of a treaty as well as 
amendments to the resolution of ratification, such as 
"reservations," "understandings," and the like . 

Implicit understandings represent Senate agreement with and 
acceptance of the Executive's explanations of the treaty. 
Whereas explicit understandings may at times entail the Senate ' s 
imposition on the Executive of a meaning not originally intended 
by the Executive, implicit understandings never do; they can 
only reaffirm the meaning presented by the Executive. 

Although not formalized, implicit understandings must 
necessarily be equal in significance to explicit 
understandings. To accord them lesser significance would be 
illogical because implicit understandings commonly occur 
precisely where there is no disagreement as to meaning and where 
no issue has arisen. Such understandings are reflected in the 
various materials traditionally described as legislative 
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history. These sources include hearings and committee reports, 
as well as debates transcribed into the Congressional Record. 
Such sources must be regarded as indicia of legislative intent 
as much for a treaty as for a statute. 

What is crucial is that legislative intent, with regard to 
a treaty as well as a statute , is expressed not only in language 
drafted by legislators but in unchallenged communications of t he 
Executive. Under longstanding principles of textual 
construction, Executive communications to the Congress 
concerning the meaning of a text are evidence of the meaning of 
that text if Congress ( or the Senate) acquiesces in that 
meaning. In other words, the legislative branch is deemed to be 
placed on notice by the Executive that certain words will be 
construed in a certain manner. If Congress wishes a different 
meaning to obtain, it may act so as to effect that different 
meaning. If Congress does not act, however, it is properly 
deemed to have accepted -- and to intend -- the meaning 
communciated by the Executive. 

In testimony to a joint hearing of the Judiciary and 
Foreign Relations Committees, Professor Louis Henkin, chi~f 

reporter of the Restatement of U.S. Foreign Relations Law , 
summarized this concept as follows: "Where several (Executive] 
statements are made and there is general acceptance of their 
tenor, that is the Senate understanding. That is true in the 
case of Senate consent to a treaty, as it would be in the 
legislative history of a statute." 

Clearly, in determining whether the Senate consented to the 
ratification of a treaty pursuant to an implicit understanding, 
a rule of reason must apply. Obviously, where the indicia of 
Senate intent or understanding (including unchallenged Executive 
communications or explanations) are few or inconsistent, no 
implicit Senate intent can reasonably be said to exist. On the 
other hand, where the indicia of intent (again, including 
unchallenged Executive communications or explanations) are 
several and largely consistent, an implicit intent can 
reasonably be concluded to exist. In such circumstances, the 
President is bound constitutionally to regard that intent as an 
implicit Senate understanding , and therefore an implicit 
condition of the Senate's consent. The Chief Executive cannot 
bring the treaty into force unless it reflects that condition, 
and subsequent Presidents must interpret the treaty subject to 
that intent. 

4The full title of this preeminent compendium of U.S. 
law in the realm of foreign affairs is Restatement of the Law , 
Foreign Relations Law of the United States ( Revised ), 1986. 
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The essence of the Sofaer Doctrine is to reject this 
concept of legislative intent as it has been normally 
understood, and to replace it with a requirement that the Senate 
act affirmatively to formally demonstrate what is "generally 
understood, clearly intended, and relied upon" regarding every 
provision of a treaty, lest that provision be subject to any 
interpretation a President may later prefer. 

E. Implications of the Sofaer Doctrine 

In very practical terms, the Sofaer Doctrine, if accepted, 
threatens two far-reaching and dangerous consequences: 

(1) Nullification of the Senate's Treaty Power. A 
presidential right to adopt a different interpretation of a 
treaty, irrespective of the understanding on which the 
Senate based its consent, . would tend to nullify the 
Senate's share of the Treaty Power and thus undermine a 
basic provision of the Constitution. 

(2) Paralysis in Treaty-Making. The Senate's only 
recourse, to prevent its share of the Treaty Power being 
nullified, would be to attach elaborate and numerous 
reservations to treaties in order to have the Senate's 
understanding become an integral part of the ratification 
documents. Such procedure could easily overburden the 
treaty process to the point of paralysis. 

F. The INF Treaty and the Sofaer Doctrine 

In the context of the Senate's consideration of the INF 
Treaty, two letters -- from Secretary of State Shultz and from 
White House Counsel Culvahouse (both reprinted in the Appendix) 
-- became the focus of Senate efforts to deal with the 
Administration's constitutional assertions. 

Some Senators originally saw in the Shultz letter (dated 
February 9, 1988) an indication of Administration willingness to 
retreat from its assertion of the Sofaer Doctrine, and thus 
reacted with disappointment when the doctrine was clearly 
reasserted in the letter (dated March 17, 1988) signed by White 
House Counsel Culvahouse. Under analysis, however, it becomes 
clear that the Administration has remained consistent in its 
adherence to the Sofaer Doctrine. 

Accordingly, the Committee agrees with Mr. Culvahouse (as 
he stated in a brief follow-up letter dated March 22, 1988) that 
the Shultz and Culvahouse letters are consistent on the question 
of treaty interpretation. The Shultz letter tiptoed around the 
Sofaer Doctrine; Mr. Culvahouse simply stated the 
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' Administration's views on the Sofaer Doctrine clearly and 
boldly. 

The key to understanding this consistency is to recognize 
that the Administration conceded virtually nothing in the Shultz 
letter, which contained only these three items: 

(1) an assertion that Administration testimony on the INF 
Treaty is "authoritative" (which appears to mean nothing 
more than dependably accurate); 
(2) a kind of admonition that, because of these dependably 
accurate statements, the Senate need not incorporate 
Executive materials and testimony in the resolution of 
ratification -- but no clear statement that this or a 
future Administration would be bound in any legal sense by 
such an "authoritative" presentation; 
(3) a promise that the Reagan Administration would not 
depart from the meaning of the INF Treaty as presented to 
the Senate. 

These three elements offer absolutely nothing by way of any 
agreement on principles as to what would bind the Executive. 
Distilled, they say no more than "Trust Us": 

( 1) "You can count on what we say"; 
(2) "Please don't bother embroidering your resolution of 
ratification"; 
(3) "We promise not to 'reinterpret' the INF Treaty so long 
as President Reagan remains in office." 

Most revealing is statement (3), which implicitly says, "We 
are not commenting here about what right either we or a future 
Administration might actually have ·in 'reinterpreting' this 
treaty. We simply promise not to ' reinterpret' for the next few 
months." 

It was only because excessive claims were made about the 
Shultz letter in the first place-- i.e., some chose to see 
statement (2) as implying that the Executive would be bound by 
"authoritative" statements -- that the Culvahouse letter seemed 
to some to be a step backward. In fact, Mr. Culvahouse simply 
articulated the premises underlying the apparently forthcoming, 
but essentially noncommittal language in the Shultz letter. 

The essence of the Culvahouse letter is its clear 
reiteration of the Sofaer Doctrine, which asserts wide Executive 
latitude for "reinterpretations" by promulgating difficult-to
meet criteria for what provisions in a treaty may not be 
"reinterpreted": --

As a matter of domestic law ... the President is bound by 
shared interpretations which were both authoritatively 
communicated to the Senate by the Executive and clearly 
intended, generally understood and relied upon by the 
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Senate in its advice and consent to ratification. [Emphasis 
added.] 

In criticizing the draft Eiden Condition under 
consideration by the Committee, the Culvahouse letter agreed 
that U.S. treaty interpretation must be based on the "shared 
understanding" of the Executive and the Senate when a treaty is 
made. But it rejected any notion that such "shared 
understandings" of binding significance could be found simply be 
examining the record of Executive testimony: 

[The Eiden Condition] apparently would define that shared 
understanding as encompassing all statements made by 
officials of the Executive branch during ratification 
proceedings. These statements presumably include and 
attribute equal dignity to the Secretary of State's 
definitive article-by-article analysis and to the extensive 
testimony of Cabinet members, treaty negotiators and other 
Executive branch officials, as well as to the 
Administration's answers to over 1000 questions submitted 
by Members of the Senate, no matter how trivial or 
unimportant the issue may be to the Senate's advice and 
consent deliberation. 

In testifying to tne Foreign Relations Committee, Senator 
Nunn saw this sentence as casting doubt on the 
"authoritativeness" of all Executive branch communications 
concerning the INF Treaty. But in fact the Culvahouse letter 
does not deny that all Executive branch communications are 
"authoritative." Rather , it denies that all "authoritative" 
communications meet the criteria of the Sofaer Doctrine as to 
what is binding on the Executive. 

This confusion apparently rests on Senator Nunn's 
reasonable premise that "authoritative" testimony should have 
binding significance. But this is a premise that the 
Administration has never acknowledged -- in the Shultz letter or 
anywhere else. 

G. Purpose and Content of the Eiden Condition 

The purpose of the condition drafted by Senator Eiden -
and offered on his behalf by Senator Cranston -- is to reaffirm 
the long-standing practice and long-standing principle that the 
"shared understanding'' of the Executive and the Senate, as 
reflected in the Executive's formal representations, is indeed 
fully binding -- as opposed to binding only with regard to those 
provisions and interpretations which the Senate has gone to 
extraordinary lengths to brand as crucial to its consent, by 
formal condition or some other means. 

Unlike the Sofaer Doctrine, the Eiden Condition envisages 
the Executive and the Senate not as adversaries in the 
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treaty-making process but as partners -- co-makers of the treaty 
on behalf of the United States. 

While both the Biden Condition and the Sofaer Doctrine rest 
upon the premise that a "shared understanding'' is required to 
bind the Executive to a given interpretation of a treaty, the 
crucial difference is that the Biden Condition envisages that a 
"shared understanding" will be reflected in all "authoritative " 
statements by the Executive. Under the Sofaer Doctrine, the 
Executive is bound only by those "shared understandings " whl. ch 
the Senate has ~6mehow labeled crucial to its consent by 
fulfilling the criteria of "generally understood, clearly 
intended, and relied upon". 

The Committee's purpose, in adopting the Condition, was to 
lead the Senate to affirm a set of principles which reflect 
long-standing constitutional practice. By so doing, the Senate 
can: 

-- avoid the need for other conditions pertaining to 
specific interpretations of the INF Treaty; 
-- repudiate a pernicious doctrine that was asserted solely 
for a specific purpose; 
-- establish a position with regard to future treaties such 
that the Senate can avoid repeating the inclusion of a 
formal condition. The Senate's 1988 action will have been 
sufficient to reaffirm fundamental constitutional 
principles of treaty-making . 

The Biden Condition was drafted in consultation with 
Professor Louis Henkin, chief repo~ter of the Restatement of 
U.S. Foreign Relations Law and the nation's most generally 
esteemed scholar in this field. The provision was designed to 
articulate and affirm, as succinctly as possible, these 
constitutional principles reflected in time-honored practice: to 
wit, that the original shared understanding of the Executive and 
the Senate must govern a treaty's subsequent implementation, and 
that such understanding is reflected in the Executive's 
presentation to the Senate. 

A key consideration in the drafting of the Condition was to 
strike an appropriate balance between the general and the 
specific. As stated earlier, the Committee did not wish to see 
the Senate fight once again a battle over the Administration's 
''broad" interpretation of the ABM Treaty. The Committee 
therefore sought to direct this Condition , to the maximum degree 
possible, to the INF Treaty. At the same time, however, the 
Commitee's purpose, in addressing the treaty interpretation 
issue, was not to erect sui generis barriers against any 
"reinterpretation" of the INF Treaty, but to affirm principles 
that inherently apply to the INF Treaty. 
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The Committee notes that, in one respect, its action in 
including this Condition in the INF Treaty's resolution of 
ratification was unnecessary insofar as principles which 
inherently apply to the INF Treaty would apply even in the 
absence of any Senate action affirming them. Given the 
circumstances, however, the Committee judged that to fail to 
affirm such principles could suggest some degree of acquiesence 
in the Sofaer Doctrine, which the Committee views as an 
Executive attempt to assert an unconstitutional arrogation of 
the Treaty Power. In this sense the Committee views the Biden 
Condition, paradoxically, as both unnecessary and highly 
significant. 

The Condition, as approved by the Foreign Relations 
Committee, stipulates as follows: 

That this Treaty shall be subject to the following 
principles, which derive, as a necessary implication, from 
the provisions of the Constitution (Article II, section 2, 
clause 2) for the making of treaties: 

(a) the United States shall interpret this Treaty in 
accordance with the understanding of the Treaty shared by 
the Executive and the Senate at the time of Senate consent 
to ratification; 

(b) such common understanding is: 
(i) based on the text of the Treaty; and 
(ii) reflected in the authoritative 
representations provided by the Executive branch 
to the Senate and its committees in seeking 
Senate consent to ratification, insofar as such 
representations are directed to the meaning and 
legal effect of the .text of the Treaty; 

(c) the United States shall not agree to or adopt an 
interpretation different from that common understanding 
except pursuant to Senate advice and consent to a 
subsequent treaty or protocol, or the enactment of a 
statute. 

The Condition also stipulates that "This understanding 
shall not be incorporated in the instruments of ratification of 
this Treaty or otherwise officially conveyed to the other 
contracting Party." 

Several concepts in the Condition warrant discussion: 

Text of the Treaty: Both domestic and international law 
give primacy in treaty interpretation to the text of the 
treaty. International law requires that a treaty be interpreted 
in accordance with the ordinary meaning to be given the treaty's 
terms in light of their context and in light of the treaty's 
object and purpose. Domestic law does not differ, and is also 
premised on the assumption that the Executive and the Senate, as 
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co-makers of a treaty for the United States, will share a common 
understanding of a treaty's text. As a matter of record, that 
common understanding of the text will be reflected in the 
Executive's formal presentation of the treaty to the Senate: in 
formal presentation documents, in prepared testimony, and in 
verbal and written intercourse regarding the treaty's meaning 
and effect. 

In Professor Henkin's judgment, the phrase "meaning of a 
treaty" in the original draft Condition included the treaty 
text. However, in order to underscore that the Biden Condition 
had not (as alleged in the Culvahouse letter) ignored the 
primacy of the treaty text as a source of interpretation, the 
draft Condition was altered at the initiative of Senator Dodd, 
who worked in consultation with Professor Henkin to refine 
language that would serve to preempt any further criticism along 
such lines. Senator Dodd's adjustments in the Condition also 
served to underscore that the Executive's "authoritative" 
representations have interpretive significance only insofar as 
such representations relate to the meaning and legal effect of 
the treaty text. Thus are excluded the Administration's answers 
to such questions as "What is the overall effect of the INF 
Treaty on U.S. security?" and "What will the Administration do 
to ensure an adequate military balance in Europe?" 

Authoritative Representations: With regard to what 
constitutes an "authoritative" representation by the Executive, 
a rule of reason must apply. Certainly, substantial weight must 
be accorded the Executive's formal presentation documents, which 
include the treaty itself and a detailed explanation of the 
Executive's understanding of the treaty's terms. Considerable 
weight must also be accorded the prepared testimony of top 
Executive officials. Additional information elicited during 
Executive-Senate interaction regarding the meaning and legal 
effect of treaty terms will also be important because such 
discussion and questioning will cover items of particular 
interest and concern to the Senate, as a co-maker of the treaty 
for the United States. The overall significance of Executive 
branch representations makes it incumbent upon the Executive to 
take great care to avoid or remove any inconsistency in its 
overall presentation of a treaty. The possibility, however, 
that the Executive may prove fallible -- that an "authoritative" 
representation could, on rare occasion, be inconsistent with the 
text of the treaty, or with another "authoritative" 
representation -- is simply an unavoidable fact of life, which 
does not in any way diminish the crucial role of such 
representations in providing evidence of the common 
understanding of the text of a treaty held originally by the 
Executive and the Senate as co-makers of a treaty. 

In this context arises the question of the role of the INF 
Treaty "negotiating record," access to which was afforded 
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Senators not as a part of the Executive's formal or 
"authoritative" presentation of the Treaty, but in response to a 
Senate request. This is discussed in the following section, 
entitled "The INF Treaty Negotiating Record." 

Methods for Establishing New Interpretations: As 
originally drafted, the Eiden Condition stated that the United 
States would not agree to or adopt a new interpretation of the 
INF Treaty without the ''approval of the Senate." That phrase 
was intended to encompass three possibilities, each of which 
would legitimately result in the United States adopting a 
different interpretation of a treaty: 

(1) an amendment to the treaty, accomplished by protocol or 
other means and ratified by the Executive with the advice 
and consent of the Senate; 
(2) a change in the treaty's terms of implementation agreed 
to by the parties under procedures established by the 
treaty as originally ratified with the advice and consent 
of the Senate; and 
(3) a subsequent statute. 

In response to a concern expressed by Senator Helms that 
this should be stated more explicitly, Senator Cranston offered 
new phrasing which substituted the words, "except pursuant to 
Senate advice and consent to a subsequent treaty or protocol, or 
the enactment of a statute." Professor Henkin subsequently 
indicated his judgment that the principle being enunciated had 
not been altered by the change in language. 

With regard to the modality oj a statute resulting in a 
change in U.S. treaty interpretation, the Committee wishes to 
emphasize that the Condition envisages this possibility not as a 
matter of advocacy but as a matter of accuracy. In the 
overwhelming majority of cases, the preferable course for the 
United States is for the Executive to negotiate an international 
agreement -- a new treaty or a protocol to an existing treaty -
which is subsequently ratified with the advice and consent of 
the Senate. However, as a practical reality, it is a truth of 
U.S. domestic law that a statute requiring the President to 
adopt a ne~ interpretation of a treaty is binding on the 
Executive. 

5one example, during the Wilson Administration, involved 
a congressionally-initiated statute requiring a new U.S. policy 
that contravened existing international arrangements pertaining 
to the Panama Canal. In successfully persuading Congress to 
repeal this legislation, President Wilson argued that the United 
States is simply "too big and powerful and self-respecting" to 
put a strained interpretation on its promises. 
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As a technical point, the Committee notes that nothing in 
the language of the Condition is inconsistent with the 
President's inherent power to conclude Executive agreements. 

Non-Conveyance of Condition to the Other Party: A 
stipulation that the Condition not be conveyed to the Soviet 
Union as a part of the instruments of ratification was included 
in the Condition at the initiative of Senator Helms. The 
Committee viewed this as a matter of underscoring that the 
Condition is not directed to U.S. obligations under 
international law, which provides the context within which the 
U.S.-Soviet exchange of instruments of ratification will occur. 
Rather, the Condition is binding under domestic law, and obtains 
its binding effect because the President, in the absence of the 
resolution of ratification, lacks authority to participate in 
the treaty's ratification. He obtains such authority through 
the resolution of ratification and is governed by any 
stipulations by which the Senate conditions its consent. 

In sum, the President is not in a position to have the 
consent without the conditions. Nothing that he or his 
Administration does, by statement or action, whether before or 
after the act of ratification, can alter the binding effect of 
any condition which the Senate places upon its consent to treaty 
ratification. 

H. The INF Treaty "Negotiating Record" 

Because the Sofaer Doctrine and the "negotiating record" 
were closely tied in the ABM dispute, some Senators demanded the 
"record" of the INF Treaty by means of underscoring the point 
that the Administration's assertions about the role of the 
Senate in treaty-making had destroyed any basis on which the 
Senate could operate in confidence of Executive good faith. 
Unfortunately, in the Committee's view, the INF Treaty 
"negotiating record" was provided. Consequently, both the 
Administration and the Senate now face the task of ensuring that 
Senate review of "negotiating records" does not become an 
institutionalized procedure. 

The complexities of dealing with the INF Treaty's 
''negotiating record" demonstrate why r~gularizing a practice of 
obtaining treaty "negotiating records'' could be detrimental to 
the treaty-making process. The Senate now has an implied, 
self-imposed task of considerable scope in digesting this 
material and satisfying itself that the ''record" is consistent 
































































