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i Civil Rights, Women's Groups 
To Fight Rehnquist Confirmation 
8'Jnate Hearings on Chief Justice Nominee to Begin Today 

By'Gtorp Lardner Jr. and Al Kamen 
W...._.POllStallWdten 

.. Civil ri11hts and women's organ· 
i"!tions vowed yesterday to ignore 
the odds and wage an all-out battle 
to block William H. Rehnquist's 
col!finnation as the 16th chief jus· 
tiQ! of the United States. 

. The Senate Judiciary Committee 
will begin hearings late today, with 
R~uist scheduled as the lead 
witness. The hearings were to have 
be,Run this morning, but were de· 
layed until 4 p.m. to acconunodate 
&ell8tors wishin11 to attend services · 
for the late W. Averell Harriman. 

Rehnquist is expected to face 
Pl'Olon8ed questioning, according to · 

both Senate advocates and oppo· 
nents of his nomination. The hear· 
ings are expected to last through 
Thursday. 

In Phoenix, meanwhile, the FBI 
is inquiring into recently renewed 
allegations of voter harassment in· 
volving Rehnquist in the late 1950s 
and early 1960s . 

"It's a priority item; an FBI 
spokesman said yesterday. "If they 
[agents in Phoenix) have to work all 
night, they will.• 

Organizations opposing Rehn· 
quist's nomination are united under 
the Leadership Conference on Civil 
Rights, whose officials assailed 
Rehnquist in unusually harsh Ian· 

guage at a news conference on Cap
itol Hill yesterday. 

Benjamin L. Hooks, chairman of 
the liberal coalition, denounced 
Rehnquist as "an extremist • , • an 
enemy of civil rights" whose rulings 
in cases involving segregation show 
a consistent hostility to minorities. 

Eleanor Smeal, president of the 
National Organization for Women, 
charged that Rehnquist's record on 
women's rights reflected •a 19th· 
century view of people." Respond· 
ing to one question in heated tones, 
she said it was not Rehnquist's Re· 
publicanism that was at issue-"[ 
testified for [Justice] Sandy Day 
O'Connor." she interjected-but his 
fundamental views on vital issues. 

"He's not just reactionary on our 
issues; Smeal protested. "It's more 
than that. It's frightening .•. . He 
is an advocate of the view that the 
state can do anything it wants in sex 
discrimination ••• , H.is viewpoint 
is one of unlicensed state behavior. 
He's a disaster for women." 

Despite the vocal opposition, 
Senate Judiciary Committee Chair· 
man Strom Thurmond (R·S.C.) has 
said he expects Rehnquist to be 
confirmed without trouble. The 
committee's ranking Democrat, 
Joseph R. Biden Jr. (Del.), has 
agreed to have the committee vote 
on the nomination Aug. 14. 

A key Republican staff member 
dismissed the controversy over 
Rehnquist's role as a Republican 
activist in Phoenix as "Act One of a 
liberally orchestrated effort to, at 
the least, make life miserable for 
Bill Rehnquist and slow down, if not 
try to stop, his nomination. At the 
core of all this is the fact that they 
don't like the fact that Justice Rehn· 
quist ·is an unabashedly conserva· 
tive man, pure and simple." 

About half a dozen individuals 
from Phoenix have said recently 

.• \> ASSOCIATED*~$ 
Belljamln Hooks, cenler, head of liberal coalition _opposing Rehnquist, consulls with Eleanor Smeal and Joseph Rauh Jr. 

that they saw Rehnquist personally 
challenging black and Hispanic vot· 
ers in statewide elections, most 
particularly in 1962. Their state· 
ments conflict with a 1971 account 
by Rehnquist, who said, in response 
to similar allegations, that he had 
never "personally engage(d] in chal· 
lenging the qualifications of voters." 

Sens. Howard M. Metzenbaum 
CD-Ohio) and Paul Simon CD·lll.) 
asked yesterday that all witnesses 
who might have relevant informa· 
tion about Rehnquist's role as chair· 
man of "ballot security" and similar 
programs for the Phoenix GOP be 
asked to testify, it was learned. 

Mark Goodin, a spokesman for 
Thurmond, said the FBI should first 
be given time to interview these 
people. "It would seem wise not to 
put the cart before the horse," Goo
din said when asked if they would 
be called to testify. 

Goodin said Thurmond "has ap· 

proved a routine follow-up by the 
FBI • .•• They do this all the t ime. 
It's as routine as a summer thun· 
derstorm.• 

In a related development, the 
Justice Department rebuffed a re· 
quest from committee Democrats 
for all records bearing Rehnquist's 
name as assistant attorney general 
in charge of the Office of Legal 
Counsel (OLC) between 1969 and 
1971 and dealing with any of four 
subjects: executive privilege, na· 
tional security, civil rights and civil 
liberties, and two of President Rich· 
ard M. Nixon's Supreme Court 
nominations. 

Assistant Attorney General John 
R. Bolton, citing attomey-dient 
privilege,.said the OLC was "not 2t 
liberty to disclose confidential me· 
moranda, opinions and other delib-· 
erative materials" concerning its 
advice to the executive branch. 

Opponents of Rehnquist's nom-

ination were asked at yesterday's ·. 
news conference whether they 
were upset by the nomination be· 
cause of the justice's reputation for 
possessing formidable intellect. 

Washington attorney Joseph L; 
Rauh Jr., one of Rehnquist's chief 
opponents at the 1971 hearings on 
his nomination as an associate jus· 
tice, responded with exasperation. 

"Oh sure, he's got a high IQ." 
Rauh said. "So what? Let them ap
point [conservative lawyer] · Roy 
Cohn. He's got a high IQ. Everyone · 
I know has a high IQ. This man is · 
disqualified for the job because he · 
doesn't believe in individual rights." • 

Rehnquist, 61, has declined to 
comment to reporters since his 
nomination. His opening testimony 
this afternoon will mark his first 
public statement since President · 
Reagan ushered him into the White .. 
House press room Jl)ne 17 to an· 
nounce the nomination. 
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Why Tud fears Rehnquist 

' .! 

Sen. Edward Kennedy's drilling of Wil
liatn Rehnquist has focused on the justice's 

. supposed threat to women and minorities 
and is based on events a quarter-century old. 
But Mr. Kennedy has personal reasons for 
fearing a Rehnquist court. Und~r consider· 
ation for Supreme Court action is a case that 
directly challenges Mr. Kennedy's last elec
tion, and Mr. Rehilquistwould not shy from 
it as Warren Burger has. 

The case, Hopfmann vs. Connolly,. 
challenges Massachussetts's "lS percent" 
rule, which was used to keep one of Mr. Ken· 
nedy's potential challengers off the ballot. 
Having been written by the Ma8sachusetts 
Democratic Party and made into quasi-law 
by an advisory opinion, the rule is an affront 
to the Constitution, though a boon to election
steering insiders. Mr. Rehnquist's views on a 
similar case (which involved only a state of· 
ficial) make it apparent that he would incline 
to give.Hopfmann its day in court. 

The Hopfmann case is one of several chal
lenging party insiders, including cases from 
Connecticut, New Jersey, and California. The 
complaints center on the practice of steering 
elections via ballot selection. In Massachu
setts, for example, a candidate must get IS 

percent of the vote in a state convention. Be
cause convention delegates tend to be cogs in 
the Kennedy· machine, a meaningful chal· 
lenge is nearly impossible. 

A big boost for the underdogs came iri the 
recent Davis vs. Bandemer redistricting · 
case. Besides finding that political groups, 
like racial groups,: are deserving of civil 
rights protection, the court speaks directly 
to the H0pfmann situation: "the question is 
whether a particular group has been uncon
stitutionally. denied i~s chance to effectively 
influence the' political process . . . this in
quiry focuses on the opportunity of members 
of the group to participate In party delibera
tions in the slating and nomination of can
didates •• •. and hence their chance to directly 
influence the election returns and to secure 
the attention of the winning candidate.'' 

Those currently locked out of the process 
complain, rightly; that they have been rel· 
egated to second-class citizenship, allowed to 
vote only for candidates chosen by party 
bosses, not by democratic processes. 

In short, Mr. Kennedy and his cronies have 
been harassing and intimidating voters in a 
big way. With Mr. Rehnquist at the head of 
the Supreme Court, this could change. 
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Minority know of Rehnquist in journal's poll 
NEW YORK (UPI) - Most 

Americans don't know who Justice 
William Rehnquist is, despite his 
well-publicized nomination to re
place retiring Chief Justice Warren 
Burger. 

According to a public-opinion poll 
released yesterday by the National 
Law Journal, a weekly paper for law
yers, during the American Bar Asso
ciation convention, 59 percent of 
1,004 respondents said they do not 
know who Justice Rehnquist is. 

1\venty-six percent correctly 
identified him as a justice. 

Only 16 percent identified federal 
appeals court Judge Antonin Scalia 
as the nominee to fill Justice Rehn
quist's seat on the court, while 74 
percent were unfamiliar with him. 

Even though the survey suggests 
there is little public awareness of 
how the Supreme Court operates or 
who its members are, a majority of 
respondents said Supreme Court 

justices should be picked by the vot
ers instead of the president. 

The survey showed 59 percent 
said high court justices should be 
elected, compared with 39 percent 
who said they should be appointed 
and 2 percent who didn't know. 

Conducted by Penn & Schoen As
sociates, the poll has a margin of 
error of 3 percent. The survey was 

. released in conjunction with the 
ABA convention in New York this 
week. 

Almost three-fourths of those sur
veyed, 73 percent, said federal dis
trict and appeals court judges 
should be elected, while 24 percent 
said they should be appointed and 3 
percent were unsure. 

Under the Constitution, the pres
ident is responsible for nominating 
federal judges - including Supreme 
Court justices - and the Senate 
must confirm them. 

Ninety-one percent of those sur-

veyed said the terms of federal 
judges should be limited, while 7 
percent approve of life tenure. The 
Constitution specifies that fed eral 

. judges serve for life. 

The survey shows wide support 
for the Sixth Amendment, which 
guarantees that 1awyers will be ap
pointed to represent poor defen
dants.Ninety-four percent of the re
spondents said people too poor to 
hire a lawyer are entitled to one, 
while 5 percent disagreed and 1 
percent did not know. 

The poll also shows that lawyers 
do not get much respect - only 12 
p·ercent of those responding said 
they would recommend a law career 
to their children. 

Fifty-five percent of those polled 
said there are too many lawyers in 
the United States, compared with 21 
percent who said there are too few, 9 
percent who said there are just the 

right number and 15 percent who 
were unsure. 

The survey respondents also iden
tify lawyers as a major causein the 
nation's litigation explosion, which 
has prompted Congress and state 

- legislatures to consider bills to cap 
awards or attorney fees in damage 
cases . 

The poll is likely to be ammunition 
for the ABA's Commission on Profes
sionalism, which studied the public 
perception of lawyers and issued a 
lengthy report in time for this week's 
gathering. 

"There's an unease, particularly 
among lawyers, that the profession's 
image is suffering;' said ABA Pres
ident William Falsgraf. "Among law
yers, there is a feeling that perhaps 
we've become more concerned with 
the business aspects of law rather 
than the service aspects. If people 
are feeling uneasy about it, it be
hooves us to take a long, hard look." 
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Reagan, in Radio Talk, Assails Rehnquist Critics 
By NEIL A. LEWIS 

Special to The New York Times 

WASHINGTON, Aug. 9- President 
Reagan today denounced Congres
sional critics of Justice William H. 
Rehnquist, his nominee for Chief Jus
tice of the United States, saying that 
they were motivated by political con
siderations. 

Mr. Reagan, in his weekly radio ad
dress, said that efforts by some mem
bers of the Senate Judiciary Commit
tee to find damaging evidence· that 
would enable them to deny Justice 
Rehnquist the post had failed. He said 
Justice Rehnquist and Judge Antonin 
Scalia, his nominee to be an Associate 
Justice if Justice . Rehnquist becomes 
Chief Justice, "emerged unscathed 
from last week's hearings:" He said he 
was "confident" that they would be 
confirmed by the Senate. · 

Mr. Reagan said documents written 
~ nh¥ Mr. Rehnquist when he was an offi

cial in the Justice Department in the 
Nixon Administration demonstrated 
that the criticisms of him were un
founded apd politically motivated. 

"There were dark hints about what 
might be found in documents Judge 
Rehnquist wrote while a Justice De
partm,ent official many years ago," 
Mr. Reagan said. "To deal with these 
unfounded charges, I took the unusual 
step of permitting the Senate commit-

tee to see the documents themselves. 
Of course there was nothing there but 
legal analyses and other routine com
munications." 

Dispute Over Documents 
"The hysterical charges of cover-up 

and stonewalling were revealed for 
what they w~re- political posturing." 
· Mr. Reagan at first refused a request 
from some committee members that 
they be allowed· to see documents writ
ten by Mr. Rehnquist when he was head 
of the Office of Legal Counsel in the 
Justice Department from 1969 to 1971. 
The President, through a spokesman, 
said he would refuse under the doctrine 
that the executive branch has the privi
lege of withholdmg information from 
Congress and the courts. 

Some Committee members said they 
were interested in finding out if Mr. 
Rehnquist had counseled ·the Nixon Ad
ministration about possible illegl acti
viities involving wiretapping or sur
veillance of domestic groups. 

On Tuesday the Justice Department 
announced that the Administration 
would release the materials sought by 
the committee. Committee members 
who viewed the documents under an 
agreement not to ·disclose their con
tents said they contained nothing' that 
could be used to 'discredit Mr. RelUl
quist. 

"I was sorry to have to_ release these 

documents," Mr. Reagan said today, 
"but Supreme Court nominees are so 
important I did not want my nominees 
to enter upon their responsibilities 
under any cloud." 

Today was the second time this sum
mer that Mr. Reagan has used his radio 
speech to defend his appointments to 
the Federal courts and lash out at what 
he has described as partisan manipula-
tion. ; 

In June the Senate Judiciary Com- ' 
mittee for the first time rejected one of 
his nominees, Jefferson Sessions 3d, to 
be a Federal district judge in Mobile, 
Ala. On July 23, after a long battle, the 
Senate narrowly approved the nomina
tion of Daniel A. Manion to be a judge 
on th~ United States Court of Appeals 
for the Seventh Circuit in Chicago. 

Today Mr. Reagan promised to con
tinue to name more conservative law
yers to the Federal bench. 

"During the last few election cam
paigns, one. of the principal points I 
mad~ to the American people was the 
need for real change in the makeup of 
our judiciary," he said. "I argued the 
need for judgei;; whok would interpret 
law, not make it." 

Mr. Reagan praised the legal quali
fications of Judge Scalia and Justice 
Rehnquist and said, "I can assure you, 
we will appoint more judges like them 
to the Federal bench." 
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Voting Rights and Rehnquist 
Maybe What He Did lfas Legal, but lfas It Right? 

By Garrett Epps 

I 
T'S A SCENE that Norman 

Rockwell wouldn't have painted, 
but it's as American as any that 

he did: a long line of blacks waiting 
to vote, a small knot of whites try
ing to stop them. 

I've been there. On election day 
1976, as a "hauler" for the Demo
cratic Party in Richmond, I picked 
up a black 18-year-old who was hop
ing to cast his first vote for Jimmy 

Carter and against Sen. Harry F. 
Byrd Jr. He tried to vote earlier, 
but had been told there was some 
mixup with his registration. We 
checked with the office of the reg
istrar at City Hall and were told 
that the young man could vote. 

But at the polling place, an elder
ly white official quizzed the young 
man: How did he know that the reg
istrar who took his voter card had 
really been an official registrar? Did 
he know that vote fraud was a crim
inal offense? After much hesitation, 
the young man dejectedly decided 
to go home. 

I think of that young man often, 
wondering whether he carries scars 
because his first vote was denied to 
him by the threat of prison. And I. 
can see before me the face of that 
election official. It is the authoritar-

Garntt Epps, the author of "The 
Floating Island: A Tale of 
Washington," is a columnist for 
The North Carolina Independent. 

election official. It is the authoritar
ian face of the old South-a society 
that did not protect the right to 
vote. Is it also the face of our chief 
justice-designate, William H. Rehn
quist? 

In hearings before the Senate Ju
diciary Committee, witnesses iden
tified Rehnquist as the man they 
saw harassing black and Hispanic 
voters, demanding that they read 
from a card to prove their literacy, 
asking to see documents that 
proved they had the right to vote. 

One witness described a shoving 
match in which Rehnquist allegedly 
took part. 

Rehnquist doesn't deny that he 
was part of a Republican "ballot se
curity" campaign; he simply says 
that he himself never "harassed or 
intimidated voters" and that he did 
not "personally engage in challeng
ing the qualifications of any voters." 
There is no serious question that 
Republican functionaries did try to 
scare blacks away from Arizona's 
polls; Rehnquist simply insists that 
he was not out front in the effort. 
Further, his defenders say, this kind 
of challenge to voters was legal in 
Arizona until 1964. 

Observers agree that Rehnquist 
will be confirmed unless senators 
become convinced he has lied. Sure
ly there is a larger question here. 

T he right to vote. is fundamen
tal to a just and democratic 
government. What do we 

make of a man, favored with the 
best education our system can of
fer, who uses his intellect to intim
idate-or to help others intimi
date-poor people and take away 
that basic right? That kind of thing 
was wrong, whatever the laws were 
at the time. And what difference 
does it make whether Rehnquist 
shoved and humiliated blacks and 
Hispanics himself or just helped 
those who did the dirty work? 

Voting rights for minorities were 
systematically denied for many 
years in this country. This practice 
was ended only by federal law, en
forced by the federal judiciary. Be
cause of the Voting Rights Act, 
overt intimidation has begun to go 
out of style. But harassment lives, 
and not just in the South: A federal 
court recently ruled that "the right 
of some Indians to register and to 
vote has been seriously 1interfered 
with" by county officials in Big Horn 
County, Montana who repeatedly 
refused to give out registration 
cards or illegally struck Indian vot
ers from the rolls. 

Will the judiciary, with Rehnquist 
at its head, be vigilant in voting
rights cases? Or will it tolerate the 
use of federal power against those 
who seek access to the polls? That's 
not a moot question: Here in North 
Carolina, U.S. Attorney Samuel 
Currin, a former aide to Sen. Jesse 
Helms, warned on the eve of 
Helms' reelection face-off with Gov. 
Jim Hunt-no one is quite sure on 
what legal grounds-that campaign 
workers who accepted cash to drive 
voters to the polls might face pros
ecution. Now Helms is pushing Cur
rin for a federal judgeship. 

In Greene and Perry counties, Al
abama, U.S. Attorney Jefferson 
Beauregard Sessions Ill prosecuted 
eight civil-rights activists on vote
fraud charges for helping absentee 
voters mark their ballots. Though 
one person was convicted, Sessions' 
role in the prosecution was a factor 
in his rejection by the Judiciary 
Committee for a federal district 
judgeship. 

What would happen to another , 
18-year-old, threatened or even 1 

prosecuted by white officials be- 1 

cause of a registration mixup, if his 
case came before the Rehnquist 
court? Will our country enter the 
21st century with a chief justice 
whose belief in the right to vote is 
in question? 
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Senators Are·Given 
More Rehnqajst Dataj 

. . . 
Democrats Make No Attempt 
To Question H~m Furt~er ... 

Senate Democrats studying the nombtation or' Chiei 
Justice-designate William H. Rehnquist obtained addi~ 
tional documents yesterday from Rehnquist's tenure 
during the Nixon administration, l;iut made no move tO 

, recall him for furttier questioning, ' ' 
Sen. Paul Simon (D-111.) said Judiciary Committee 

Democrats sought 10 to 20. more ·documents from th~ 
Justice Department. T~ administration provided thti 
first set of documents-which cover Rehnquist's 1969~ 
71 service as head of the Justice Department's Office of 
Legal Counsel-after dropping a presidential claim of 

· executive privilege. : . 
Spokesman Terry'Eastland said the Justiee Depart! 

ment provided four more Rehnquist documents and tol4 
the senators that the rest could not be found, . 

Simon said the new material was requested to clear 
up "uncertainty" about some references in the initial set 
of Rehnquist papers, which dealt with such subjects as 
wiretapping and surveillance of antiwar protesters. But 
Simon said he did not think it wollld be "productive» t<1 
recall Rehnquist for questioning. : 
· Sen. Edward M. Kennedy (D-Mass.) sai!f, "There'~ 

no question Mr. Rehnquist was very much involved iii 
fashioning and shaping the government policies on spy~ 
ing on domestic groups and individuals during the 
antiwar period, and the use of the Army and FBI during 
the May Day period •• · •• It gets back to the issue of 
how forthcoming he was with the committee.'~ · · 

Sen. Joseph R. Biden Jr. (D-Del.) said that he had 
"lingering doubtsn about the nomination and that Reim~ 
quist should decide whether he wants to return to th~ 
committee and clarify disputed testimony. \ . 

A conservative group disclosed · yesterday that 
Biden's parents' Delaware home, in which Biden lived 
when he first ran for the Senate in 1972, has an old 
deed prohibiting its sale to. blacks. It was disclosed ~ · 
week that Rehnquist has owned two properties wi* 
covenants barring sale to blacks or Jews. · . 

Biden said that his parents did not know about the 
language in the 1940 deed when they bought the house 
in 1969, and that they filed papers yesterday disavow-

; ing the restriction. . : 
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LETTERS TO THE EDITOR 
'/'hat u~rmont o,~ed: A 'Nonissue' 

I am the lawyer who represented Uie 
sellers and prepared the deed that con· 
veyed to Justice William Rehnquist and 
his wife their summer home in rural 
Greensboro, Vt. The readers in our 
national capital-that center of the best 
and worst in American politics-ought 
to know the story of the transaction. 

Today there is a lingering perception 
that Justice Rehnquist is anti-8emitic 
and/or anti-minorities because of the 
restriction mentioned in his deed. We 
can blame this on our political system, 
with its sometimes vicious ways, and the 
apparent willingness of the media to 
make sensational mountains out of insig· 

nificant molehills regardless of the 
consequences for the official involved. 

In the spring of 197 4, the sellers 
retained me to represent them in the 
sale to the Rehnquists. The parties bad 
already discussed the sale, so I wrote 
the justice in Washington to pursue 
negotiations further. He replied, indicat· 
ing that he expected that we could 
complete the transaction promptly. 

The Rehnquists then retained David 
Willis, a competent St. Johnsbury lawyer 
whom I knew well, to. represent their 
interests. David and I bad no difficulty in 

. negotiating a sales contract. 
After that David searched the title to 

the property and prepar!!d a title option. 
In this part of Vermont it is still an 
accepted practice for lawyers to search 
titles personally. · 

He wrote me on July 2, 1974, about 
his search and mentioned several re
strictions he found, including the one to 
prevent a sale to Hebrews. He went on 
to discuss an old undischarged mortgage 
that encumbered the title and concerned 
us both. A copy of the letter was sent to 
Justice Rehnquist. 

At that point it was my job to prepare 
the deed Trying to be a careful drafts. 
man, there were three thlngs that I 
wanted to do. First, I included a descrip
tion so that the buyer or his lawyer 
could read the deed and physically locate 
the premises. Second, I mentioned earli
er deeds in the chain of title so that 
anyone could more easily check the 
record title at some time in the future. 
Third, I set forth the convenants and 
restrictions contained in prior deeds to 
put the buyers on notice about them. 

When lawyer Willis wrote me about 
the restriction on selling to Hebrews, he 
did nothing more than to note its exis· 
tence. We didn't worry about it because 
we both knew that it was unconstitution· 
al and of no legal effect because of a 
U.S. Supreme Court decision. 

What was in the records was there to 
stay and nothiilg could be or needed to · 
be done about that. Of course, if the 
restriction would have caused any legal 
problems for the Rehnquists, it would 
have been David's obligation to try and 
do somethlng about it. 

The closing took place as scheduled 
and all the parties lived ·happily ever 
after until all bell broke loose at the 
confirmation hearing. We all know how 
some senatoll! badgered the justice 
about the restriction that had been men
tioned in an FBI background report. 

Of course, evezyone wants to know 
whether Justice Rehnquist lmew the 
restriction was in his deed. He knew 
that it was in an earlitrdeed because he 
had read David Willis' letter of July 2, 
197 4, to me. If a busy Supreme Court 
justice never got around to reading the 
fine print in his five-page deed, I 
wouldn't be surprised. After all, he had a 
good Vermont lawyer to represent him. 

However, from a strict legal point of 
view, it is immaterial to the anti-8emitic 
issue whether he lmew the restriction 
was in his deed or any deed because it 
had no legal effect. 

Now, writing with the benefit of hind
sight, I wish, and I'm sure David Willis 
wishes too, that the deed had been 
shorter and simpler, without specifically 
quoting the restrictive language in the 
prior deed. It would have been just as 
legally effective, and this nonissue would 

·never have surfaced. 
JOHN H. DOWNS 
St. Johnsbury, Vt. 
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Senators Gain Access to More Rehnquist Memos 
Continued From Page Al 

with the request late today, providing 
four additional documents under the 
same conditions of secrecy by which it 
gave the committee access to the ini
tial 24 documents. The Reagan Admin
istration, facing the likelihood of a vote 
by the Judiciary Committee to sub
poena the original group of documents, 
backed down Tuesday from its position 
that it would not supply the material. 

"Thus far I have not found a smoking 
gun," Senator Joseph R. Biden Jr. of 
Delaware, the committee's ranking 
Democrat, said today. 

Senator Patrick J:Leahy, a Vermont 
Democrat, said, "I don't see anything 

The Rehnquist and Scalia hear
ings: A comparison. Washington 
Talk, page AB. 

there that would lead to having anyone 
run down shouting, 'Look at this!• " 

Senator Arlen Specter, a Pennsylva
nia Republican, said he saw "no reason 
to question the ultimate confirmation" 
of Justice Rehnquist. Senator Specter 
provided key support for the commit
tee's Democrats in the effort to obtain 
the documents. 

The documents at issue were pre
pared by or for Mr. Rehnquist in the 
period from 1969 to 1971 when he served 
as an Assistant Attorney General in the 
Nixon Administration. As head of the 
Office of Legal Counsel, he provided 
legal advi.ce to the Attorney General, 
John N. Mitchell and other Administra
tion officials. 

For example, there is a memoran
dum from Mr. Rehnquist to John W. 
Dean 3d, then the White House couns.el, 
di~cussing executive orders dealing 
with access to classified information. 
Another memorandum to Mr. Dean 
summarizes Supreme Court cases 
dealing with the constitutional rights of 
criminal defendants. 

Reaction by Kennedy 
None of the documents have been 

made public, and senators have been 
noticeably circumspect in describing 
the material in any detail. The most 
vivid description was provided by 
Senator Edward M. Kennedy, who has , 
been the strongest opponent of the ' 
Rehnquist nomination. 

Senator Kennedy said that after re
viewin~ the material he had "no ques-

tion" that Mr. Rehnquist "was vei'y 
much involved in fashioning and shap
ing Government policy in spying on do

' mestic groups and individuals during 
· the antiwar period and in the use of the 
Army and the F.B.I. during the May 
Day period." 

The Massachusetts Democrat said 
his staff would spend the next few days 
determining precisely what the docu
ments showed about Mr. Rehnquist's 
role in those activities and how that 
portrait compared to various state
ments he made over the years. "It gets 
back to tl~e issue of how forthcoming he 

has been before committees of Con
gress," Senator Kennedy said. 

Senator Howard M. Metzenbaum, an 
Ohio Democrat, said he also had unre
solved questions about Justice Rehn
quist's "candor." He said that some 
Democrats might move to have Justice 
Rehnquist called back to the commit
tee for further questioning. 

But Senator Strom Thurmond, the 
South Carolina Republifan who heads 
the Judiciary Committee, said that 
while Justice Rehnquist was welcome 
to come before the committee, his ap
pearance would not be requested. 

REHNQUIST PANEL 
GETS MORE MEMOS 

Key Senators Doubt Threat to 
Nomination Will Emerge 

By LINDA GREENHOUSE 
Special to The New York Times 

WASHINGTON, Aug. 7 - Demo
cratic members of the Senate Judici
ary Committee today requested and re
ceived access to additional documents 
dating from William H. Rehnquist's 
service as head of the Justice Depart
ment's Office of Legal Counsel. 

But despite the widening inquiry, 
several key senators said that nothing 
now appeared likely to . emerge that 
could threaten Justice Rehnquist's con
firmation as Chief Justice of the United 
States. It seemed unlikely that Justice 
Rehnquist would be asked to appear 
again before the committee, which is 
scheduled to vote next Thursday on his 
nomination and that of Judge Antonin 
Scalia to be an Associate Justice. 

Senator Paul Simon, an Illinois , 
Democrat, said the new request was . 
prompted by references in the initial 24 
documents, delivered to the committee 
Tuesday night, to ot!:Jer conversations 
and memorandums. 

Senator Simon, who played a key role ' 
in pressing the initial request, de
scribed the request for some two dozen 
additional documents as a "follow-up," 
adding, "I don't anticipate there will be 

. anything sensational." 
The Justice Department complied 

Continued on Page A28, Column l 



Index to Unreleased Justice Dep~rtmertt · Documents· in Rehnquist Hearing· 
Special to The New vo'rk Times 

WASHINGTON, Aug. 7 Follow. 
ing is an index to unreleased Justice 
Department docume11ts in response 
to the A l!ll. 4 request of the Senate Ju
diciary Committee for information 
relative to Justice William H. Rehn
quist, whose nomination to be Chief 
Justice of the United States the panel 
is considering: 

I. Laird v. Tatum 
- military surveillance 

I. 3 I 25 I 69 memo to the Attorney Gen
eral from WHR: "Draft memoran
dum to the President on Civil Dis
turbance Plan" 
The memo describes a plan which 

covers four distinct chronological 
phases of a civil emergency. It pro
vides certain procedures for coordi
nation and planning for such an emer
gency, as well as suggestions for the 
use of Federal troops by the Presi
dent in response to requests for 
assistance in suppressing such a dis
turbance. 
2. 12/ 14/70 memo to Kleindienst 

from WHR: "Proposed DOD direc
tive relating to civil disturbances" 
This is a cover note to a draft letter 

to General Exton commenting on the. 
legal aspects of the directive regard
ing the use of Eederal troops to con-

troi civil disturbances. Draft and 
final copies of letter are attached. . 
3.3/17 /71 memo toWHR from a staff 

attorney: "Preparation for second 
Senate Appearance March 17, 1971 
relating to constitutional and statu
tory sources of investigative au
thority in the Executive Branch." 
The memo provides for WHR a 

quick summary of First Amendment 
cases relating to Government investi
gations and the "chilling effect" on 
First Amendment rights. 

II. Reform of the 
Classification System 
And Investigation 
Of Leaks 

I. 7 / 24 I 69 memo to Hoffman, Leg is. 
and Legal Section from WHR: 
"Legislative Program Nbr. 142 -
Internal Security Division's pro-. 
posal to prohibit transmission of 
unclassified strategic informa: 
tion." 
This is a comment on proposed 

legislation to amend espionage laws 
allowing the President to reclassify 
certain Information as vital to na
tional security and prevent its release 
to certain foreign governments. The 
memo discusses legal problems with 
broad language and makes recom
mendations for further study. 

2. 7 /8/71 memo to John Dean from 
WHR in his position as chairman, 
Interdepartmental Security Com. 
mittee. 
The memo discusses several Exec

utive Orders dealing with access to 
classified Information. Memo dis· 
cusses the committee's recommenda· 
lions re adoption of a "need to know" 
basis for allowing access to certain 
information and need for revision o! 
relevant Executive Orders. 
3. 7 /8/71 cover memo to members of 

the Interdepartmental Security 
Committee from WHR. 
This is a letter describing the vari· 

ous draft documents that have been 
circulated or written by the commit
tee which cover the subject of access 
to classified information. 
4. 6/24/71 OLC draft report from 

WHR: "Report of Justice Depart. 
ment working group concerning re. 
view of security procedures pursu. 
ant to NSSM-113" 
The report examines the law and 

discusses the problems of how to pre
vent and punish unauthorized leaks of 
classified information. 
5. 6 /29 /71 draft memo to WHR from 

staff attorney: "Analysis of De
fense Working Group recommenda
tions for amendment of E.O. 10501" 
This is a legal analysis of suggested 

amendments to the Executive Order 
governing the system for classifying 
documents. 

6. 8/10/71 draft memo to WHR from 
a staff attorney: "Some thoughts 
on revision of E.O. 10501" 

. These are general comments on the 
goals of· the Administration to sim
plify the classification system and re
duce the amount of classified ma
terial and delegating the authority to 
cfassify Information. 
7. 9/17 /71 draft memo to WHR from 

a staff attorney: ... Potential consti
tutional problems involved in 
prosecutions for disclosing classi
fied information." 
Comment on a proposed misde

meanor statute which would punish 
the unauthorized release of informa
tion. The memo discusses ·the First 
Amendment problems with such 
criminal prosecution. 
8. 1 /7 /71 memo to John Dean from 

WHR: "Executive authority to 
classify defense information and 
material and to invoke sanctions 
for disclosure." 
This memo reviews possible meas. 

ures available to the Government to 
punish people for lea assified 

informa:::~r~!r~~~g civil, c tive 
remedies, as well as Executive Order 
10501, which describes the classifica
tion system. 
9. 7/13/71 memo to Mardian from a 

staff attorney; copy to WHR: "Pos
sible constitutional defenses to be 
asserted by various corporate offi. 
cers and employees of newspapers 
in Boston grand jury investigation 
of the publication of the Pentagon 
Papers." 
This Is a discussion of possible con

stitutional objections in response to a 
subpoena duces tecum that might be 
served on members of the press. 
10. 2/3/71 memo to Mardlan from 

WHR: "Disclosures of classified in.. 
formation and coordination and 
clearance of official statements." 
This memo forwards a classified 

memo prepared for the White House 
outlining steps that can be taken 
through agency regulation and proce
dures to safeguard classified infor
mation. 

Ill. May Day Arrests 

a staff attorney: "Present posture re: constitutional decisions relating 
of the Sullivan case in the District to criminal law," with attachment, 
of Columbia Circuit." "commission to evaluate recent 
The me.mo provides a history of the constitutional decisions in the field 

case so far, and a few suggestions as of criminal law." 
to legal motions that might be taken The memo contains a summary of 
by the .Government ·to obtain a re- Supreme Court cases dealing with the 
hearing of the case. constitutional rights of criminal de-
2. 4/28/71 memo to DAG from WHR: fendants, including cases on elec

Re: May Day "What tactics on the tronic surveillance, and discussing 
part of law enforcement personnel : the possible appointment of a com
are permissible to prevent the : i:nisslon to consider con~titutional 
planned disruption of ingress· and . : cnanges. . 
egress to Washington?'.' · 2. 1/28/70 memo to William Ruckels· 
Memo examines bases under D.C. haus from WHR: "Indemnification 

· and Federal law for control of May of person sued as a ri;s?lt ~f the!r 
Day demonstrations.. cooperat101;1 or part1c1pat10n m 
3. 4/28/71 draft memo to WHR !rom F.B.I. electronic surveillance." 

a staff attorney: "Criminal liabil- The memo discusses recommenda-
ity and possible injunctive relief tions made with respect to guarantee· 
under the Civil Rights Acts for the Ing reimbursement to F.B.I. agents 
planned May Day disruptions of and to private persons who are sued 
traffic." · as a result of their participation in 
The memo discusses the possibility F, a .I. electro!'ic surveillance. 

of obtaining an injunction against the 3. 2/4/70 memo to WHR from. Wil
upcoming May Daydemonstrations. Ham Ruckelshaus: "Payment by 

the United States to private parties 
involved in electronic surveillance 
activities with tile Federal Bureau 
of Investigation." 

IV. Kent State Killings 
I. 8/26/71 letter to John Mitchell 

from Sen. Kennedy. , 
The letter confirms a request to in

vestigate why no grand jury was 
called for Kent State killings. 

V. Judicial Nominations 
I. II/ 19/69 memo to Belew, White 

House, from WHR; attaching 
memo with rebuttal re Judge 
Haynsworth participation in Bruns
wick cases. 
The attached memo discusses the 

background of allegations that Judge 
Haynsworth acted improperly In par
ticipating in post-judgment motions 
in the Brunswick case. 

. 2. 4/20/70. memo to Landau from a 
staff attorney. 
This memo summarizes the history 

of Senate opposition to SuP.reme 
Court appointments on the basis of 
political philosophy. 

VI. Wiretapping 

This memo discusses reimburse
ment procedures as well as summa
rizes pending lftigation concerning 
persons being sued for participation 
in F.B.L survelllance activities. 
4. I /26/70 memo to WHR from a staff 

attopiey: "Reimbursement of per
sons sued as a result of their coop
eration or participation in F.B.L 
electronic surveillance." 
This memo describes the various 

recilmmendations (or reimbursing 
Government employees and private 
parties who are sued as a result of 
their participation in F.B.I. surveil
lance activities. 

·Is. 2/20/70 memo to Ruckelshaus 
. from WHR: "Black v. Sheraton 

Corp." 
This ~mo responds to an inquiry 

about an OLC consideration of mat
ters involved in Black, a suit about 
F.B.I. surveillance. 

VII. Ellsberg Matter 
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Records show Biden 
also lived in house 
with restrictive clause 
By Theo Stamos 
THE WASHINGTON TIMES 

Sen. Joseph Biden Jr., who 
criticized chief justice-designate 
William Rehnquist for purchasing a 
home with a racially restrictive cov
enant, lived in a house with a similar 
restriction when he first ran for the 
Senate in 1972. 

James McClellan, president of the 
Center for Judicial Studies, a conser-

- vative think-tank, said at a news con
ference yesterday the deed to the 
house in which Delaware senator 
was living at the time barred owner
ship by blacks. The house was 
owned by his parents. 

Mr. McClellan, a Republican who 
supports the nomination of Justice 
Rehnquist to be chief justice, said 
documents sent to him from a Dela
ware citizen "suggest perhaps an 
element of hypocrisy" on the part of 
Mr. Biden. 

During last week's hearings on 
Justice Rehnquists's nomination, 
Mr. Biden, and other Democats on 
the Senate Judiciary Committee, 
criticized the Justice for owning two 
homes with similar covenants. 

Democrats used the existence of 
two separate covenants -one on Mr. 
Rehnquist's former house in Phoe
nix, Ariz., and another covenant in 
the deed to the justice's Vermont 

summer home- to cast doubt on his 
commitment to civil rights. 

The covenant on the Phoenix 
home barred ownership or rental by 
blacks. The Vermont deed prohibits 
ownership by Jews. Such re
strictions have been unenforceable 
since a 1948 Supreme Court ruling. 

On Monday, Justice Rehnquist 
told committee chairman Strom 
Thurmond that he had probably 
read about the provision in the Ver
mont deed in a 1974 letter from his 
attorney, but did not recall it during 
last week's hearings. 

The deed to the Biden home lo
cated at 2309 Woods Road in Faulk
land, Del., prohibits "any Negro or 
person of Negro extraction" from 
ever owning or occupying the house. 

"The American people have a 
right to know about the existence of 
these documents in judging the 
worth and sincerity of accusations 
that have been raised concerning 
Mr. Justice Rehnquist's property 
holdings," Mr. McClellan said. 

Mr. Biden told a news conference 
yesterday the restrictive language 
was contained in a 1940 deed that 
conveyed the property to his parents 
when they bought the home in 1969. 

The Delaware Democrat said nei
ther he nor his parents were aware 
of the language because the deed to 
the Biden family home did not con-

tain the actual language, but made 
reference to the prior deed contain
ing the restrictive terms. 

He said that he had been notified 
by a Delaware Republican two days 
ago the existence of the racial cov
enant would be made public. Mr. 
Biden's parents have since taken 
steps to remove any reference to the 
covenant from the deed. 

The existence of the covenant on 
the Biden home "does not indicate 
that he [Mr. Biden] has anti-racist 
views of any kind," any more than 
similar restrictions on Justice Rehn
quist's property show he is a racist, 
Mr. McClellan said. 
. Copies of the deed provided by 

Mr. McClellan show Mr. Biden Sr. 
and his wife Jean purchased the 
house in 1969. Mr. Biden Sr. and his 
son swapped houses in 1971, when 
the younger Biden was preparing to 
run for the Senate. He lived in the 
house between August 1971 and Oc
tober 1974. 

Members of the Senate Judiciary 
Committee said yesterday they have 
completed their review of confiden
tial memos written by Justice Rehn
quist while a Justice Department 
lawyer and have found nothing to 
prevent. his confirmation as chief 
justice. 

After a committee meeting yes
terday° morning, Mark Goodin, the 
panel's chief spokesman, said "there 
is no official interest in calling him 
[Mr. Rehnquist] back." 

The committee, which yesterday 
completed two days of hearings on 
the nomination of Judge Antonin 
Scalia to replace Mr. Rehnquist as an 
associate justice, is expected to ap
prove the nomination of both men 
when members vote Aug. 14. 
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compromise that allowed the com
mittee to see the Rehnquist doc
uments was negotiated after the 
White House first cited executive 
privilege in denying the request to 
see the memos. 

The possibility of a leak - a vio
lation of that compromise-was dis
closed during the second day of 
hearings on the confirmation of 
Judge Antonin Scalia, named by Mr. 
Reagan to fill the vacancy that would 
be created if Justice Rehnquist is 
confirmed as the successor to Chief 
Justice Warren Burger. 

"This is a serious breach of the 
agreement we reached on the review 
of these documents," said Sen. Strom 
Thurmond, South Carolina Repub
lican and judiciary chairman, inter
rupting a panel of witnesses testify
ing in support of Judge Scalia's 
nomination. 

"That is precisely why the pres
ident was reluctant about turning 
over these documents in the first 
place," Mr. Thurmond said. 

Mr. Thurmond did not identify 
which news organizations had re
ceived the information or the nature 
of the disclosure. 

Mr. Biden, the panel's ranking 
Democrat, said the subject of a leak 
was "a tempest in the teapot." 

The Reagan administration ini
tially had refused to allow access to 
the memoranda, arguing that they 
were privileged communications 
concerning government wiretap
ping operations and domestic sur
veillance of anti-war demonstrators. 

A compromise was later worked 
out between the administration and 
the eight Democrats and two Repub
licans on the committee who had 
threatened to issue a subpoena for 
the documents. 

Mr. Hatch said late yesterday that 
"men of good will" on the committee 
had met during a closed session and 
had resolved questions about a leak, 
and the confirmation process would 
continue. 

He said the committee staff was 
reminded again of the confidential
ity of the documents. 

News of the leak overshadowed 
the committee's consideration of 
Judge Scalia, whose confirmation 
seems assured. 

Yesterday, a panel of law profes
sors and former colleagues of Judge 
Scalia hailed him as a man of impec
cable integrity and intellectual pre
cision. 

Lloyd Cutler, former counsel to 
President Carter, said Judge Scalia 

"possesses a special kind of quality 
that can never be in oversupply on 
the Supreme Court." M1: Cutler said 
that Judge Sealia "was nearer to the 
center than the extreme on the ma
jor issues." 

Sen. Dennis DeConcini, Arizona 
Democrat, complained to several of 
the witnesses who were close 
friends and former colleagues of 
Judge Scalia that the nominee had 
been "evasive and illusive" ona num
ber of issues when he appeared be
fore the panel Tueday. 

"He was one of the most evasive 
witnesses I have ever seen;' Mr. 
DeConcini said. 

One witness, Gephart Casper, 
dean of the University of Chicago 
Law School where Judge Scalia 
taught from 1977 to 1982, countered 
that Judge Scalia's reluctance to an
swer questions "shows what a judi
cious man he is." 

Judge Scalia had declined to an
swer questions about his views on 
numerous issues - from abortion to 
freedom of the press - explaining 
that he might have to confront them 
as a member of the court and he did 
not want his objectivity called into 
question. 

During the afternoon session, El
eanor Smeal, president of the Na
tional Organization for Women, tes-

tified against Judge Scalia's 
nomination. 

A review of law journal articles 
and numerous opinions written by 
Judge Scalia "reveal a hostility to
ward the enforcement of remedial 
anti-discrimination laws passed by 1 

the Congress," Mrs. Smeal said. 
She said Judge Scalia's views on 

abortion and affirmative action 
threaten to reverse two decades of 
advances achieved by women and 
minorities on matters of individual 
rights. 

But the nominee won a solid en
dorsement from the conservative 
Concerned Women for America. 

"His vigilant philosophy of judi
cial restraint will help protect the 
Constitution from judge-made ero
sion," said Beverly LaHaye, the 
grQup's president. 

"We need judges who live by an 
active commitment to judicial re
straint," she said. 

Staff writer Rita Mc Williams con
tributed to this report. 
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REHNQUIST MEMOS 
FROM NIXON YEARS 
STUDIED BY PANEL 

First Day's Access to the Data 
Under Secrecy Vow Gives 

No Hint of Wrongdoing 

By LINDA GREENHOUSE 
Special Lo The New York Times 

WASHINGTON, Aug. 6-A day after 
the Justice Department turned over 25 
documents to the Senate Judiciary 
Committee, two members of the com
mittee said nothing was emerging to 

. suggest that Justice William H. Rehn
quist was involved in questionable ac. 
tivities at the Justice Department in' 
the Nixon Administratlon. 

"There doesn't appear to be anything 
dramatic or spectacular," senator 
Charles McC. Mathias Jr. told report· 
ers today.· 

Senator Paul Simon, Democrat of II· 
linois, said tonight that the documents 
contained "nothing sensational, but 
perhaps the basis for some additional ! 
questioning." 

Pledges of Secrecy 
The senators and the small number 

of committee staff aides who received 
access to the documents were pledged 
to secrecy by the terms of the agree
ment reached Tuesday between the 
committee and the Justice Depart· 
ment. As a result, none of the docu
ll)ents became public in a day punctu
ated by partisan sniping. 

Meanwhile, President Reagan's 
choice to fill the vacancy on the Su
preme Court, Judge Antonin Scalia, re
ceived both praise and criticism at his 
confirmation hearing. [Page Al9.] 

There was a brief uproar this after· 
noon when Senator Strom Thurmond, 
the South Carolina Republican who is 
chairman of the Judiciary Committee, 
announced that "there has been an ap
parent leak of Information" from the 
documents. He said the "leak" repre
sented a "serious breach" of the se
crecy agreement. 

F.B.I. called In 
senator Thurmond, who had strongly 

opposed the requc>.st for the documer.ts, 
said he had asked the Federal Bureau ' 
of Investigation to Investigate the pur
ported dlsclosure. The Senator gave no 
indication of what had been disclosed 
or to whom. 

Senator Mathias, who Is from Mary. ·. 
land, was one of two Republicans who, 
joined the committee's eight Demo-I 
crats in insisting that the Reagan Ad· 

, ministration make available the docU· 
ments that date to Justice Rehnquist's 
service as head of the Office of Legal 
Counsel from 1969 to 1971. 

He said today that the documents 

Continued on Page Al&, Column! 
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evening. He said senators would con
sult informally, probably Thursday 
morning, on whether anything had 
emerged to warrant recalling Justice 
Rehnquist for further testimony befo~. 
the committee. ,., 

Votes Later In Month ~. 

Continued From Page 1 
The Judiciary Committee held f~r 

days of hearings on Justice Rehnquist's 
nomination last week. A vote is sched· 

contained "nothing that could be char- uled for Aug. 14, with the full Senate to 
acterized as a smoking gun." vote next month. 

The Administration had resisted dis- Only six committee staff members, 
closure of the documents, but backed three Republicans and three Demo
down Tuesday when It learned that crats, In addition to any senators who 
there were enough votes on the com· were interested, were supposed to see 
mittee to Issue a subpoena. Senator the material. The staff members spent 
Arlen specter, a Republican from Tuesday night, in a session that ended 
Pennsylvania, was prepared to join at midnight, reading the one copy of 
Senator Mathias in backing the Demo- each document that the Justice Depart-

' cratic request. . ment had provided. 
' Some Democrats on· the committee Democratic senators were skeptical 
had expected that the documents might that an unauthorized disclosure had oc
indicate involvement by Mr. Rehnquist curred. "It is possible this Is just a 
in the activities that preceded the game," Senator Biden said. The allega
Watergate scandal. The request was lion of a disclosure originated with 
for legal opinions, memorandums or Mark Goodin, Senator Thurmond's 
notes prepared by or for Mr. Rehnquist press secretary. He said that both he 
on seven subjects: surveillance by the and Terry Eastland, a Justice Depart. 
military of radical political groups; in- ment spokesman, had received a tele

. vestigations of leaks and treatment" of phone query from a news organization 
'classified documents, arrests of anti· indicating specific· knowledge of the 
war protesters, the 1970 shootings at contents of one or more documents. 
Kent State University, judicial nomina- The Justice Department responded 
tions, wiretapping and the investiga- by briefly taking the documents back 
lion and prosecution of Daniel Ellsberg from the committee. A closed meeting 
after publication of the Pentagon f the committee was hastily called, 
Papers. that the allegations of a 

It could not be learned today whether ch quietly evaporated and the 
all these subjects were represented documents were returned. 
among the 25 documents. 

Senator Joseph R. Biden Jr. of Dela
ware. the Judiciary Committee's rank
ing Democrat, sailf tonight that he and 
any other Interested senators would 

. read the documents throughout the 

SUMMER FUN FOR CHILDREN: 
GIVE TO THE FRESH AIR FUND 
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Liberals Portray Scalia as Threat 
But Bar Group Sees Him as Open 

By STUART TAYLOR Jr. 
SpeclaJ to The New York Tim• 

w ASHINGTON. Aug. 6 ..... Some civil !Ions 8M.oun~ today ~at it oppos~ 
rights and feminist groups today as- the nommatton of Justice Rehnquist 
sa1led Judge Antonin Scalia as hostile and that, while it had no position on the 
to the concerns of women, the poor and nomination of Judge Scalia, It was con
members of minorities, and the A.F.L.- cemed about what It said was his nar
C.I.O. said he seemed to favor a "pro- row view of "the role of Congress In 
found" shift from Congress to the setting national policies and the role of 
President of the power to set national the · judiciary in enforcing the Bill of 
policy. . Rights." 

But the American Bar Association Laurence Gold, general cowisel of 
and several lawyers, both Democratic the labor federation, told the commit
and Republlcan, sal~ the judge had an tee that Judge Scalla's writings on · 
outstanding legal mind whose conser- various legal issues, including the lnde
vatlve views would be tempered by pendence of Federal regulatory agen
opeMess to opposing arguments and cles, the relevance of legislative his
zest for Intellectual debate. . tory to judicial decisions and legal 

Conservative groups, lnclu~mg Con- standing to sue the executive branch, 
cemed Women for Amenca, also all demonstrated an Inclination to 
strongly supported President Reagan's make it more difficult for Congress to 

. nomination of Judge Scalia to the Su- force the executive branch to obey and 
· preme Court. They seemed enthusias- 'enforce Its laws. 

tic, much as liberal groups seemed , , 
alarmed, by the prospect that conflr- _Right-Wing . Vl~~s ~led . 
matlon of Judge Scalia would shift the Joseph L. Rauh Jr., testifying r 
Supreme Court markedly to the right against the Scalia nomination on behalf I 
on such Issues as affirmative action, of the Leadership Conference on Civil 
separation of church and state and Rights and Americans for Democratic 
women's rights. · Action, said it "would be a tragedy for 

As the Senate Judiciary Committee's 
relatively tepid two.day hearing on the 
Scalia nomination ended late this after
noon, some Democrats said they would 
probably vote for him, and it seemed 
likely that his nomination would be ap.. 
proved with few dissenting votes. 

Vote Scheduled for Aug. 14 

A committee vote on the Scalia nomi
nation, along with that of Associate . 
Justice Wllliam H. Rehnquist to be- · 
come Chief Justice of the United 
s~. i.s scheduled for Aug. H. The 
President appointed Judge Scalia, who 
had been a law professor, to the United 
States Court of Appeals for the District 
of Columbia Circuit in 1983. 

The Rehnquist nomination is also ex
pected to be approved by a comfortable 
margin, although it has met with more 
opposition. 

Senators Howell Heflin of Alabama, 
Dennis DeConclni of Arizona and Pat
rick J. Leahy of Vermont, all Demo
crats regarded as moderates, com
plained today that Judge Scalia had 
been "evasive" and unresponsive when 
asked to state his views on various 
Issues In testimony Tuesday. 

But their complaint was that he had 
been overly cautious In his efforts to 
avoid expressing a view on any Issue 
that might come before him as a judge, 
and not as some other senators said of 
Justice Rehnquist, that It was difficult 
to believe his sworn testimony about 
his past activities because at least four 
other witnesses had contradicted him. 

Some Criticism and Praise 
• I 

The criticisms of Judge Scalia by lib
eral groups, Including the National Or
ganization for Women, which de
Jl(lunced his narrow view of the Bili of 
Rights and civil rights laws, alternated 

'.1n today's testimony with encomiums 
.-by lawyers and law professors who 
·'1ave worked with him. 

'.i The supporters of the nomination in
cluded Carla Hills and Sally Katzen, 
:both partners at major Washington law 
.firms. They said they had worked pro
Jessionally with Judge Scalia and 
.PJaintalned that his conservative views 
ibn women's rights were founded on his 
.)egal philosophy, not any personal bias. 

· ~- The American Federation of Labor 
~ Congress of Industrtal Organlza,. 

our country" if the Supreme Court 
were to move toward Judge Scalla's 
"right-wing" views. i 

"Your affirmative action cases will 
be overruled, your school prayer cases 
will be overniled, your abortion cases 
will be overruled," Mr. Rauh said. 

Eleanor Smeal, head of the National 
Qrganlzatlon for Women, said Judge _ 

Tbe New York Times/ Jose R. Lope1 

Senator Strom Thurmond, right, chairman of the Senate Judiciary Commit· 
tee, conferring with Mark Goodin, chief spokesman for the committee, at 

confirmation bearing yesterday for Judge Antonin Scalia. 

Scalla's confirmation would have "dis- Ing family values, praised the nomina-
astrous" consequences for women who tion in the highest terms. · 
depend on the Supreme Court to use the So did the bar association's 14-mem
Constltutlon and civil rights laws to . ber Standing Committee. on Federal 
combat sex discrimination. Judiciary, which said today that It had 

But Beverley LaHaye, President of unanimously voted Judge Scalia "well 
Concerned Women for America, a con- qualified," the highest of three possible I 
servatlve group dedicated to preserv- ratings for Supreme Court nominees. 
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The Questions Rehnquist Hasn't Had to Answer 
By BRUCE S. LEDEWITZ 

The character assassination seen at 
Justice William Rehnquist's confirmation 
hearings has obscured the most depressing 
aspect of his nomination. We are about to 
elevate to chief justice of the Supreme 
Court the greatest judicial skeptic since Ol
iver Wendell Holmes. How truly ironic it 
is that Ronald Reagan, Jerry Falwell and 
Pat Robertson so strongly support Justice 
Rehnquist, a man who does not believe 
there is such a thing as right and wrong. 

Justice Rehnquist's jurisprudence may 
be characterized as legal positivism 
founded upon moral skepticism. He is un
able to affirm any substantive value as 
true or good, aild so his constitutional in
terpretation retreats to the search for an 
unobtainable, objective analysis of the 
"original intention" of the framers of the 
Constitution. Justice Rehnquist represents 
not a triumph of conservatism, but a tri
umph of modernism. As such, he is merely 
the most extreme and.intellectually honest 
representative of the skepticism of 20th
century American law. 

In a 1976 article, Justice Rehnquist for
mally set forth the ideas he has implic
itly championed throughout his judicial ca
reer. In the article, he formally endorsed 
Justice Holmes's call for "skepticism" 
about moral values. Notions of right and 
wrong are, according to Justice Rehnquist, 
merely "personal moral judgments" until 
enacted into law. Conscience is subjective, 
again echoing Holmes, like a love for 
"granite rocks and barberry bushes." Be
cause moral judgments cannot be proved, 
they cannot serve as a basis for a judge's 
decisions. 

Justice Rehnquist's skepticism about 
values extends to the Constitution itself. 
This can lead to jarring results. In a 1980 
speech, Justice Rehnquist noted that in one 
poll, 70% of those surveyed supported re
peal of the Bill of Rights. Rather than de
cry such a state of affairs, Justice Rehn-

quist argued that under our system of gov
ernment, "(T]here is nothing .. . which 
would make this an illegal, an immoral, or 
an improper act." He did have the grace to 
add that repeal "might well be . . . un
wise." 

Can one seriously imagine any of our 
great justices-Marshall, Jackson or Har
lan, for example- taking such pains to 
demonstrate no 
personal commit
ment to any consti
tutional values? 
That is because 
most of the jus
tices who have sat 
on the Supreme 
Court have been 
devoted to the Con
stitution, not just 
as a document of 
popular sover- · 
eignty, but as in
trinsically right. 

Historically, 
American jurisprudence never embraced 
moral skepticism. While no one wishes law 
to be based entirely on the moral values of 
judges, we have not heretofore sought to 
banish morality entirely from the court
room. We have, at least until now, allowed 
our judges to condemn injustice that 
"shocks the conscience." Consider the 
Nazi war crimes trial at Nuremberg. Chief 
Counsel Robert Jackson did not deny that 
some of the Nazis' actions might not have 
violated positive law when perpetrated. 
Jackson relied, in part, on the notion of 
"reason" as a ground for pros.ecution and 
asked sarcastically, "Does it take these 
men by surprise that murder is treated as 
a crime?" 

Contrast the majesty of that commit
ment to the moral skepticism of Jackson's 
law clerk, William Rehnquist, during his 
later tenure on the Supreme Court. The 
moral skeptic would say that there are no 

objective standards of right and wrong, 
even as regards mass murder. There is 
conscience, of course, but it is only private 
and personal. The skeptic · must conclude 
that since genocide violated no law of the 
time, there were no grounds to prosecute 
at Nuremberg. 

In the realm of constitutional interpre
tation, Justice Rehnquist translates his 
moral skepticism into the search for origi
nal intent. This approach defines the reach 
of the Constitution by reference to the par
ticular judgments of the framers. Justice 
Rehnquist does not rely on original intent 
out of any moral commitment to democ
racy. For the moral skeptic, democracy 
reflects merely the status quo and the will 
of the powerful. Nor does original intent 
necessarily yield judicial restraint, as 
demonstrated by Mr. Rehnquist's consis
tent attacks on congressional authority. 

The advantage of original intent for a 
moral skeptic is that the method purports 
to resolve cases of obvious moral signifi
cance without considering right and wrong. 
The judge simply looks up in a history 
book what Madison, Jefferson and Hamil
ton said about the issue at hand and de
cides accordingly. 

Justice Rehnquist's devotion to original 
intent must seem to him a responsible 
method that allows him to avoid making 
choices among endless moral claims. But 
original intent is both incoherent and in
consistent. It is incoherent because of the 
familiar difficulties of identifying who 
counts as a framer, what sort of view is to 
be treated as authoritative intent, and how 
to deal with the changes in circumstances 
occurring in the past 200 years. The incon
sistency of original intent stems from its 
failure to ascertain whether the framers 
wanted their intentions to control future 
constitutional interpretation. If the 
framers' views on substance are to be 
given weight, their approach to interpreta
tion should be similarly valued. 

Justice Rehnquist cannot follow the 
framers' view of what a Constitution repre
sents. As demonstrated by the Ninth 
Amendment's reference to non-enumerated· 
"rights . . . retained by the people," an 
acceptance of the general notion of funda-. 
mental natural rights was part of 18th-cen
tury political thought. The framers were 
not skeptics. And that fact raises a disturb
ing question. If skeptics did not create this 
constitutional tradition, what makes us 
think skeptics like Justice Rehnquist can 
sustain it? 

Justice Rehnquist's supporters should 
be wary of him. For he actually shares 
none of their moral commitments. Even in 
regard to abortion, President Reagan's ap
parent litmus test for judicial appointees, 
Justice Rehnquist has never spoken of a 
fundamental right to life of the unborn 
child. As the moral skeptic he is, Justice 
Rehnquist could not make such a claim. 
And if tomorrow someone should discover 
a letter by James Madison supporting a 
woman's right of privacy, Roe vs. Wade 
would gain an unexpected supporter. 

Mr. Ledewitz is a professor of law at 
Duquesne University in Pittsburgh. 
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Rehnquist Papers Not Expected to Bar Confirmation 
REHNQUIST, From Al 

that the committee is unlikely to· 
ask Rehnquist to testify again, but 
inight send him written questions 
on issues raised by the· documents 
and by witnesses at his confinnation 
hearings last .week. Some of the 
witnesses swore that Rehnquist 
personally challenged the creden
tials of minority voters in Phoenix · 
in the late 1950s and early 1960s, a 

. claim that Rehnquist repeatedly de-

testers. Eastland echoed several 
senators' assessments that "there is 
really nothing in these memos." 

The documents were retrieved 
. by Justice Department officials yes
terday afternoon but were returned 
to the committee after protests by 

. senators who had not yet seen 

. them, sources said. . 
Scalia appeared assured of strong 

bipartisan support despite grumbl· 
. ing from two conservative Demo-· . 
. crats, Sens. Howell Heflin (Ala.) 

nied. '· · · 
· Committee . Chainnan Strom·· 

Thurmond (R-S.C.) in~rrupted yes- ·· 

; .. :. and Dennis DeConcini (Ariz.), that 

· terday's.heclring on Scalia lo charge 
that someone pn the comniittee had 
apparently leaked information about 
the Rehnquist papers to the news 
media. · · 
· Thurmond called· this a "serious · 
breach of the agreement reached" 
with the , administration, under 
which . senators . and six specified 
staff members were allowed to read 

·· the documents under tight security. 
Thurmond said he has asked the 
Federal Bureau 9f Investigation to 
look into the matter. · 

Thurmond spokesman Mark W. 
· Goodin ·said the . allegation was 
based not on published or broadeast 

. accounts but on media inquiries to 
his office and tlie)ustice Depart-

SEN. CHARLES McC. MATHIAS JR. 
••• reports rm~iog "nothing dramatic" 

ment that indicated that one · or 
more reporters had obtained details 
about the Rehnquist papers. · · 

Biden said that was "no evidence 
thaf such a leak occurred" and that 
"it is possible that · this is just a·. 
game." . . ' · 

Justice Department spokesman 
Terry Eastland said his office had 
received one inquiry about the doc
uments, dealing with Rehnquist's 

· · role in the arrests of antiwar pro-
~ . . ·. 

he was "evasive" during his testi
mony. Both said they would likely 

. vote to confirm him, as· did Sen. 
Paul Simon Oil.), one of the commit
tee~s more liberal Democrats. · 

Scalia, a judge on the federal ap
peals court here 'since .1982, won · 
praise from witnesses ranging from · 
former Harvard Law School dean 
and solicitor general Erwin Gris
wold to Lloyd Cutler, counsel to 
President Jimmy Carter. 

But Eleanor Smeal, president of 
the National Organization for Wo
men, accused Scalia of "hostility to 
remedies against sex and race dis-: 
crimination" arid said he believes 
that antidiscrimination Jaws "are at 
best a nuisance and at worst unwor
thy of his consideration." 

Laurence . Gold, general counsel ·. 

of the AFL-CIO, said Scalia would· 
vote to "hobble Congress and ag
grandize executive [branch] pow
er,'' and to reduce the power of the 
courts to enforce the Bill of Rights. 
· American Bar Association offi
cials told the panel that Scalia had · 
received their highest ·rating, .but 
Democrats criticized the ABA's re
view as inadequate. 

Sen. Howard M. Metzenbaum 
(D-Ohio) said the ABA had not 
questioned Scalia about his former 
membership in Washington's Cos
mos Club, which excludes women. 
Scalia, who joined the club in 1971, 
resigned about six months ago. 

Rehnquist notified Simon in a 
letter yesterday .that he has re
signed from the all-male Alfalfa 
Club here. ·1 
. Joseph L. Rauh Jr., representm'g 
Americans for Democratic Action, 
pointed to President Reagan's com-. 
ments Tuesday that his judicial ap
pointees would pursue his views on 
abortion, pornography and other is-
sues. · . 

Rauh said Scalia "is either fooling 
the president of the United States 
or he is trying to fool this commit
tee" in asserting that he has no con
servative agenda. 
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Rehnquist Memos Described 
By Howard Kurtz 

Washington Post Staff Writer 

The Justice Department index to William H. 
Rehnquist's papers from the Nixon administration 
portrays an assistant attorney general steeped in 
the most controversial issues of the day, from wire
tapping to surveillance of antiwar protesters. 

The papers provided to the Senate Judiciary 
Committee, from Rehnquist's tenure as head of the 
Justice Department's Office of Legal Counsel, are 
broken into seven categories. The index shows that: 
• Rehnquist passed on suggestions for cracking 
down on leaks of sensitive information, a subject 
that preoccupied the Nixon administration. In 1971 
memos to White House counsel John Dean, Rehn
quist "reviews possible measures available to the 
government to punish people for leaking classified 
information" and recommendations for restricting 
access on "a need-to-know basis." 
• Rehnquist was occupied with containing the an
tiwar demonstrations then engulfing Washington. In 
a 1969 memo to Attorney General John N. Mitchell, . 

for example, he describes planning for "a civil emer
gency," including "suggestions for the use of federal 
troops by the president in response to requests for 
assistance in suppressing such a .disturbance." In a 
memo two years later on upcoming May Day de
monstrations, Rehnquist reviews available legal 
measures "to prevent the planned disruption of in
gress and egress to Washington." 
• Rehnquist issued several memos on the use of 
wiretapping, including a 1969 memo to Dean that 
discusses the possible appointment of a commission 
to consider constitutional changes in this area. In 
another memo he discusses reimbursement for FBI 
agents and private citizens who are sued for engag
ing in wiretapping. 
• Rehnquist played a role in the Nixon White 
House's unsuccessful strategy to win confirmation 
for Supreme Court nominee Clement F. 
Haynsworth. Ironically, in light of liberal criticism of 
Rehnquist's nomination, a 1970 staff attorney's 
memo in Rehnquist's files "summarizes the history 
of Senate opposition to Supreme Court appoint
ments on the basis of political philosophy." 
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~ichard Cohen 

lehnquist' s 'Brilliance' 
You must know the story about the city 
icker who stops on a country road to ask a 
rmer directions. To each question, the farmer 
!plies, "Don't know," until the city slicker 
1ys, "You don't know much, do you?" "Maybe 
>," thefarmer replies, "but I ain't lost." . . 
Well; pardon me if I play the part of the 
rmer in the on-going confirmation hearings of 
'illiam Rehnquist to be chief justice. I have 
~rd Rehnquist described as "brilliant," an 
.tellectual whiz, learned and, of course, distin-
1ished. If he's so smart, the farmer in me 
•ks, how come he's so often wrong? 
Take civil rights. From the memos he wrote 

; a Supreme Court law clerk, there is every 
.dication that Rehnquist did not agree with the 
~cision that found school segregation uncon
itutional. That does not mean that Rehnquist 
mself favored segregation. It means only that 
iter peering real hard into the Constitution, he 
>uld find nothing that could serve to strike 
own school segregation. "I think Plessy v. 
'erguson was right and should be affirmed," 
ehnquist wrote, referring to the seperate but 
:iual doctrine that prevailed until 1954. 

This was the.conventional conservative opin
ion of · the time, and some conservatives still 
hold to it. As legal theories go, it's not the 
silliest you are likely to ever encounter, but 
n~ither is it particularly profound. Had ·the 
Supreme Court itself accepted it, some states 
might still have school segregation and other 
aspects of Jim Crow as well. In short, the nation 
would be eyen more racially divided than it now 
is and further from the goal of a just society. 
History rebukes Rehnquist on this one issue. 
alone-and vindicates both the wisdom and the 
tactics of Chief Justice Earl Warren. 

Unfortunately for Rehnquist, what was true 
for school desegregation remains true for other 
issues that affect minorites and women. He 
seems almost always to side with authority, 
with the government and against the individual. 
Each and every Rehnquist opinion, lawyers will 
tell you, is witty and erudite-an intellectual 
tour de force. Maybe. 

But in Rehnquist we have a most peculiar 
brilliance. It is one that seems to have no 
relevance to results. It rights no wrongs, ex
pands no rights, champions no oppressed and 

seems to accept things as they are. As a school 
of thought, it has been on the sidelines or 
opposed to the movements-civil rights, femi
nism-whose achievements have been historiC 
and beyond debate. (Do we anymore debate 
whether married stewardesses should have to 
quit work or whether schools can be racially 
segregated?) 

At the confirmation . hearings, Sen. Edward 
Kennedy called the likely chief justice an "ex
tremist." Kennedy is entitled to his views, but 
extremism, as Barry Goldwater once main
tained in a different context, is hardly a vice. 
Indeed, if over the years either the court or 
society had substantially moved Rehnquist's 
way, his "extremism',' would be praiseworthy. 
After all, abolitionists were once extremists, 
but today there would be nothing · extreme 
about their views-unless, of course, you hap
pen to think slavery is a good idea. 

But Rehnquist's extremism, if that is what it 
is, is hardly prescient. It does not foreshadow 
the future, but instead reiterates the past. As · 
for his brilliance, it seems to be unconnected to 
his memory and, especially when it comes to 

embarrassing incidents, he has been an observ
er, not a participant, in his own life. He cannot 
account for witnesess who allege he once 
harassed minorities at the polls, and he allows 
that· he must have seen a restrictive covenant 
to his own house, but memory fails him here 
too. He doe's, though, remember the house. 

Just as history rebukes Rehnquist on Plessy v. 
Ferguson, it has made him seem small and 
mean when it comes to the executions of Julius 
and Ethel Rosenberg for espionage. Rehnquist 
was so much in favor of their executions he 
rued the absence of drawing and quartering 
(oh, what brilliance!). Years later, though, we 
have reason to question whether the punish
ment actually fit the crime and whether, in 
Ethel Rosenberg's case, the actual crime was 
not her own execution. 

The brilliance of William Rehnquist is a cold 
thing. It shimmers without the warmth of 
wisdom. Like the city slicker who mocks the 
farmer, Rehnquist knows everything but where 
he happens to be at the moment. Less brilliant 
people can provide him the answer. It's the 
20th century. 
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SENATE UNIT WINS 
ACCESS TO MEMOS 
REHNQUIST WROTE 

ADMINISTRATION RETREAT 

Move Made as the Bipartisan 
Majority of Judicial Panel 
Threatens Open Revolt 

By LINDA GREENHOUSE. 
.ipeclal to 1"M Ne• York Times 

WASHINGTON. Aug. 5 - The Rea
gan Administration backed down today 
and agreed to give the Senate Judiciary 
Committee access to memorandums 
and legal opinions prepared by Wllllam 
H. Rehnquist when he was a Justice 
Department official In the Nixon Ad
ministration. 

The action came in the face of an 
open revolt by a bipartisan majority of 
the Judiciary Committee against the 
Administration's refusal to release the 
documents. Ten Senators - all eight 
Democrats on the committee and two 

\I.IA CONFIRMl\T>vH. l!E.ARINt;·. BEGIN: :Jena· 
Strom Thurmond and his wlf.,, Nancy, greeting part 
amlly or Judge Antonin Scalia, left. Mrs. Thurmond 

nu!! New York Timll:!J Paut Husefros of its lO Republicans _ were prepared 
•hook the hand of Ch1istopher, 10, as the Senator to vote to Issue a subpoena for the ma-
greeted John, 21. Also on hand were Mr. Scalia'§ wife, terial. The vote had been scheduled for 

----··--· ··--·--·-·-· 
Maureen, and his 5-year-ohi daughter, Meg. Page Al3. Thursday. 

_ -----=t The two Republicans who were pre
pared to vote for a subpoena were 
Charles McC. Mathias Jr. of Maryland, 
who is retiring, and Arlen Specter of 
Pennsylvania, who faces a tough re
election battle In November. They are 
liberal Republicans and have some
times joined the committee's Demo
cratic minority in key committee votes 
in the past. 

Confrontation Averted 
The agreement. aMounced shortly 

before 6 o'clock after a day of closed 
negotiations, averted a constitutional 
confrontation that threatened to delay 
a vote on President Reagan's nomina
tion of Justice Rehnquist to be Chief 

I Justice. 
The Administration agreed to pi'G

vide access to all the documents the 
senators sought in a final, narrowed re
quest late last week. Senator Joseph R. 
Blden Jr., the ranking Democrat on the 
committee, said, "We're getting every
thing we asked for," adding, "They're 
not holding back anything relevant to 
our Inquiry." 

Issue of VJlll'lllont Deed 
The request was for legal opinions 

and memorandums Mr. Rehnquist 
might have prepared on domestic sur
veillance of suspected subversive 
groups, plans for dealing with antiwar 
protesters and civil rights and civil 
liberties Issues. 

In another development on the Rehn
! qulst confirmation, Justice Rehnquist 
informed the Judiciary Committee 
Monday night that his lawyer had In
formed him In 1974 that the deed to the 
Vermont property he was then i!' the 

Continued on Page AU, Column 1 



•;_SENATE UNIT WINS . 
h. ACCESS TO MEMOS 

Continued From Pap Al' 

· · iprocess of purchasing contained a re
··11tr1ctton against ownership by "mem

'.. 'hers of the Hebrew race." 
· ~. From 1969 unUI he joined the Su
".~reme Court In 1971, Mr. Rehnquist 
".was Assistant Attorney ~ In 
',:charge of the Office of Legal Counsel, a 
,: \llllt. of the Justice Department that 
~ provides legal advice to the Attorney 
, cGeneraJ. The Attorney General at the 
9:'1lmewas John N. Mitchell. The Delll6-
·:C:ratie senators who Initiated the re

''::quest believe that the files may meal 
. ,ilorne knowledge by Mr. Rehnquist of 
: questionable aetlvitles. 
• Initially, the senators asked for all 
'documents prepared by Mr. Rehnquist 

'· 1n his tenure In the office. The Aclminls
. .:tratlon responded by_assertlng the doc-

trine that the executive may Withhold 
. )nformatlon from Congress and the 
' :courts. The senators then narrowed 
· ~r reqµest to 'particular subject 
, ~· Senator Strom Thurmond, the 
• ~•Ollth caro11na Republican who heads 
•;.Jie Judiciary Committee, appointed 
~,;Senator Paul, Laxalt, Republican of 
..,:Nevada, to try to negotiate a eompro. 
'i· ' ' 

Laxalt received warm 
his role fl'OQI Senator Biden 

!Ind the two other Democratic senators· 
. ·wbo,pressed the request, Edward M. 
·, Kennedy of Massachusetts and Howard 
~ ·M. Metzenbaum of Ohio. 
, :<t_'::.nder the agreement, six staff mem
"'"'"'..,. of the committee, three Republl- . 
~ and three Democrats, were to be 
:t, given access to the material beginning 
·~'tonight. Any senator who wants-to looli 
• .· at the documents Will do so beginning 
, Wednesday. . 

f • The timetable after that is unclear. If 
' 1,the senators find some reason to eall 
"•Justice Rehnquist back for further 
•,.questioning, that would presumably be· 
'.,;'scheduled after the committee finishes 
• ~ its hearing on the nomination of Anto-
• .. '.nln Scalia to be an Associate Justice of 
~~·the Supreme Court. A vote on both 
«•nominations has been scheduled by the 
t.,,commlttee for Aug. l•. ,,, . 
, • Hearings INI Nomination 
", The committee held four days of 
'•hearings on Justice Rehnquist's nomt
'..i nation last week, and excused him sub, 
, .. ject to recall. 
• Justice Rehnquist told the committee 
• Jast week that he had no objection to re
':lease of' the documents. Members of 
.~the committee have also requested 
.•documents prepared by Judge $ealla, 
.• who served as head of the Office of 
.~Legal Counsel from mld-1974 through 
. '· 1..976, He said today that he had no per. 
, t sonal objection to the request. There 
t had been· no official response by the 
';Justice Department to the request~ of 
•; this evening. . , · 
j ,· In a letter to the Judiciary Commit
•; tee,. which was made public today, Jus
', tlce Rehnquist said that after the hear
: ; Ing on his confirmation to be Chief JUS
... tice concluded last week, he reviewed 
· •his file on the purchase of the Vermont 

;. property. In the file was a copy of a let.. 
'· ter from his layYer, David Willis of St. 
· .~ Johrlsbury, Vt., to the lawyer for the · 
~ ( sell em of the property. 1n the Jetter, ' 
: .. Mr. Willis noted all the rest:rlctiOlls and 
,. .. liens on the property, Including the re
; strlctlve COVllllll!lt that briefly became 
, ·an ~ue at the llearlrJP· 
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>calia Returns Soft Answers to Senators 
By STUART TAYLOR Jr. racity or character that they said were 

Special to The New York Times raised by the Rehnquist nomination. 
WASHINGTON, Aug. 5 _ Judge An- . At one point, after Judge Scalia jok
nin Scalia gave glimpses of his con- ·mgly noted that he was trying in to
rvative views on such issues as con- day's testimony "to fight against" his 
itutional interpretation today in low- usual inclination to challenge the views 
iy testimony before the Senate Judici- o~ his audience, Senator ~oseph R. 
y Committee, which is considering . B1den Jr., Democrat of Delaware, said, 
s nomination to the Supreme Court. "Well, Jet yourself go, because it's been 
But he declined to answer most of the pretty bo;ring so far." 
iestions in which the senators were In general, Judge Scalia took the 
ost interested, those bearing on his ' position that as a judge his function 
ews on such specific issues as abor- was to apply laws written by others, not 
:m rights. to work for his own views of what the 
Asked by Senator Edward M . Ken- right. policy should be. 
:!dy, Democrat of Massachusetts "You write it, arid I'll enforce it," he 
hether, if confirmed "you expect t~ said at one point to Senator Dennis De-
1errule" the Supre~e Court's · 1973 Concini, Democrat of Arizona. 
~cision legalizing abortion in certain Judge Scalia did express views on 
. rcumstances, Judge Scalia said, "I two issues that seemed at least superfi
ln't think it would be proper for me to callyto contrast with those of Attorney 
11Swer" because, he said, he could General Edwin Meese 3d, one of those 
. ter be accused of "having a less than who participated in his selection. 
npartial view of it." The first was raised by Senator 
He added: "I assure you I have no Strom Thurmond, the South Carolina 

genda. I am not going onto the Su- Republican who is the committee 
reme Court with a list of things that I chairman, who asked Judge Scalia's 
•ant to do. My only agenda is to be a view of the Supreme Court's require-
ood judge." ment, in its 1006.decision in Miranda v. 

Contrast to Rehnquist Hearing Arizona, that the police warn arrested 

Today's calm, although occasionally 

suspects of their rights to remain silent · 
and to have a lawyer present at any in
terrogation. 

Judge Scalia responded, "As a policy 
matter I think - as far as I know 
everybody thinks - it's a good idea to 
warn a suspect what his rights are as 
soon as practicable." Mr. Meese has 
repeatedly attacked the Miranda deci
sion as an "infamous decision" that 
prevents the police from obtaining in
formation from criminls. 

When asked by Senator Biden 
whether he agreed with the view, most 
often identified with Mr. Meese, that 
judges interpreting the Constitution 
should stick to the original intent of 
those who framed the provisions, 
Judge Scalia seemed to suggest only TheNewYorkTlmes / Paul Hm 
partial agreement . 

He said he thought the oliginal lmenl Senator Joseph R. Biden Jr. 
. was a very important guide, but he said copfirmation hearing yester 
that, for example, he did not believe for Judge Antonin Scalia . 
that lashing and other · antiquated •-----
forms of punishment would be constitu- tude toward affirmative actior 
tional now just because they were grams mandating the eliminatii 
widely used in 1789, when the Eighth discrimination in employment, he 
Amendment's prohibition of '.'cruel and "There should be no doubt abou 
unusual punishment" was adopted. commitment to a society withou 

At the end of a discussion of his atti- crlmination." 

unctuated by partisan jibes among 
>emocratic and Republican commit
*l members, contrasted with last 
1eek's sometimes turbulent four-day 
earing on Associate Justice William 
!. Rehnquist. 

Highlights From Testimony by Sc 
Judge Scalia is President Reagan's 

tominee to take Justice Rehnquist's 
eat on the Supreme Court if the latter 
s confirmed as Chief Justice of the 
Jnlted States. Judge Scalia has served 
1n the United States Court of Appeals 
or the District of Columbia Circuit 
:ince Mr. Reagan appointed him in 
.982. . 

The 50-year-old nominee, displaying 
ccasional flashes of his widely ac
laimed sense of humor, testified for 
everal hours before the Senate Judici
ry Committee as his wife, Maureen, 
nd nine children sat behind him. 
Some Republicans on the committee 
ed their opening statements today to 
nounce Democrats for what Senator 
an K. Simpson of Wyoming de
ribed as "the attempted evisceration 
William Rehnquist" at last week's 
ring. 
ut the questioning of Judge Scalia 
' far less aggressive. Although his 
·rd places him, like Justice Rehn
: · well to the right of the Supreme 

· ; present ideological center, lib
·'mocratic senators said today 
· ·\ knew of no basis for raising 

· \ of questions about his ve-

. . 
WASHINGTON, Aug. 5 (UPI) -

Following are highlights of testimony 
by Antonin Scalia today at a hearing 
by the Senate Judiciary Committee 
on his. nomination to be a Supreme 
Court Justice. 

Abortion· 

Sena tor Edward Kennedy, the Mas
sachusetts Democrat, asked If he 
would vote to overrule Roe v. Wade, 
the 1973 Supreme Court decision that 
legalized abortion. · 

Mr. Scalia said: "Senator, I don't 
think it would b~ proper for me to an- , 
swer that question. I would be .in a 
very bad position to adjudicate the 
case without being accused of having 
a less than impartial view." 

When Mr. Kennedy expressed con
cern that Mr. Scalia was nominated 
to the Court by President Reagan be
cause of his antiabortion views, the 
judge said, "I assure you I have no 
agenda. I am not going on to the court 
with a list of things that I want to do. 
My only agenda is to be a good judge 
and decide the cases that are brought 
before me according to the law as I 

can best figure it out." 

First Amendment 
Judge Scalia said those who criti

cized his opinions on the First 
Amendment, including one in which 
he wrote that investigative reporting 
could be evidence of malice, misun
derstand hls views. "I don't know of 
anything f<om my opinions or my 
writings lllat would display anything 
other thau 1:1 high regard and desire to 
implement to the utmost lhe require
ments of the First Amendment," 
Judge Scalia said. 

"I spent my life in the field the 
First Amendment is most designed to 
protect," Judge Scalia said, noting 
that he worked for many years as a 
scholar and was once editor of a 
magazine. "If I were to have a 
skewed view of the First Amend
ment, it would be in the opposite di
rection," he said. 

Criminals' Rights 
Judge Scalia declined to «t.1mme11t 

on whether the 1966 Miranrk n1ling 
requiring the police to inform sus
pects of their rights was based on 
proper legal reasoning. But Judge 

Scalia said he supported the de< 
as a policy matter. 

"I think, as far as I know e 
body thinks, it's a good idea tow 
suspect of his rights as soon a 
practical," he said. "I don't 
anyone who thinks it should be c 
wise." 

Death Penalty 
Judge Scalia said he could noi. 

ment on whether Supreme (;our 
ings on the death penalty gave er 
guidance to states nn how to c.an 
decisions in a constitutional fash 

He· said voting on death pe 
cases was sure to be one of his 
difficult tasks if he became an A: 
ate Justice. "It's something I 1 

have not given thought to an• 
scary, isn't it?" he said. "I don' 
forward to th&t as the most enjo 
part of the Joi'>.'' 

Affirmative Action 
Judge Sc&Jia was asked wheth 

believed the Supreme Court 
reached a C'oru;ensus that affirm 
action was an i..pproprlate re1 
even in cases where there we1 
s~iflc victims of discrlminati 
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Rehnquist Told in 197 4 
Of Restriction in Deed 
Reagan Permits Access to Some Documents . 

By Al Kamen and Howard Kurtz 
Washington Post Staff Writers 

Chief Justice-designate William 
H. Rehnquist was informed in writ
ing by his attorney a decade ago 
that the Vermont property Rehn
quist was buying contained a cov
enant barring its sale to any mem
ber of the "Hebrew race,'' according 
to correspondence made public yes- · 
terday. 

Rehnquist sent a copy of the 
1974 letter to the Senate Judiciary 
Committee on Monday but contin
ued to assert, as he did during his 
confirmation hearings last week, 
that he did not recall anything about 
the restrictive covenant. 

Hours after releasing the letter, 
the committee struck an agreement 
with the Reagan administration on a 
dispute that could have delayed 
Rehnquist's confirmation indefinite-· 
ly. The administration agreed to a 
narrowed request by the panel for 
access to some of Rehnquist's pa
pers from his days as head of the 
Justice Department's Office of Le
gal Counsel during the Nixon ad
ministration. 

President Reagan invoked exec
utive privilege last week in with
holding the documents, saying that 
they reflected confidential legal ad
vice. The claim was waived after 
the panel limited its request to doc
uments Rehnquist sent or received 
on seven specified issues from 1969 
to 1971. The panel's original re
quest was for all of Rehnquist's pa
pers on such broad issues as "civil 
rights" and "civil liberties," but the 
agreement narrows the scope to 25 
to 30 documents, which senators 
were to begin reviewing last night. 
· Sen. Joseph R. Biden Jr. (D-Del.), 

ranking Democrat on the commit
tee, said the deal was struck after a 
bipartisan majority on the commit
tee-all eight Democrats and · two 
moderate Republicans-indicated · 

· support for subpoenaing the mate
rial. "We got access to all we asked 
for," Biden said. Sen. Edward M. 
Kennedy (D-Mass.) called the 
agreement "a substantial victory." 

Justice Department . spokesman 
Terry R Eastland disagreed, say
ing that the documents would be 
reviewed under tight security and 

See REHNQUIST, A6, Col. 1 

BY JAMES K.W. ATHERTON-THE -IN!ir.DN POST 

Supreme Court nominee.Antonin Scalia emerges unscathed from light verbal 
sparring with senators on first day of confirmation hearings. Details on Page A6. 
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Ohio Democratic Sen. Howard Metzenbaum leans over to introduce 
himself to Margaret Scalia as her parents, Judge Antonin and 

Photo by Stephen Crowkl"f' The Washingron Times 

Maureen Scalia, look on before the start of confirmation hearings 
yesterday on Judge Scalia's appointment to the Supreme Court. 

Scalia declines 
to say how he'd 
vote on abortion 
By Theo Stamos 
n!E WASHINGTON TIMES 

Judge Antonin Scalia, in the opening day 
of confirmation hearings on his nomination 
to the Supreme Court, yesterday declined to 
say whether he would vote to overturn a 1973 
decision legalizing abortion. 

"l don't think it would be proper for me to 
answer that,'' Judge Scalia said in a response 
to Sen. Edward Kennedy, Massachusetts 
Democrat." I would be in a very bad position 
to adjudicate the case without being accused 
of having a less than impartial view." 

Judge Scalia, who since 1982 has sat on 
the U.S. Circuit Court of Appeals for the 
District of Columbia, was nominated June 17 
by President Reagan to fill the vacancy on 
the nation's high court. 

He told the panel his personal views 
would not interfere with impartiality. 

"There are doubtless laws on the books ... 
not only abortion, which I think are mis
guided," said Judge Scalia, a Roman 

Reagan administratio11 agrees tu 
give memos on Rehn.quisl tu Senate 
Judiciary Committee. Page 4A. 

Catholic. "But if I couldn't separate my l't~
pugnance of the law from what the Constitu
tion requires me to do, J would recuse my sci f 
in such a case." 

The hearing yesterday stood in marked 
contrast to last week's often hostile question· 
ing of Justice William Rehnquist, M1: Rc;i
gan's nominee to become the 16th chief ju:;
tice. 

The early questioning was so cortlial ttwt 
Sen. Joseph Biden, the Delaware Democni! 
who was critical of Justice Hehnquisl. $llid 
the proceedings were too dull. 

"Let yourself go;' Mi: Biden told the 
judge. "It's pretty boring so far:' 

Accompanied by his wife, Maureen M.:
Carthy Scalia, and their nine children rmw· 

see SCAUA, page JOA 
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First Day of Questioning 
Leaves Scalia Unscathed 
Nominee Praised as Brilliant Legal Scholar 

By Howard Kurtz and Al Kamen 
Wa11binMton Poist Start Writers 

Supreme Court nominee Antonin 
Scalia engaged in light sparring 
over legal issues .with members of 
the Senate Judiciary Committee 
yesterday, emerging unscathed and 
with little of the controversy that 
surrounds the nomination of Wil· 
liam H. Rehnquist to become chief 
justice. 

Questioning during the first day 
of Scalia's confirmation hearings 
was far less rancorous and personal 
than that during last week's mar· 
athon interrogation of Rehnquist. 
Scalia, 50, a judge on the U.S. 
Court of Appeals here since 1982, 
was lavishly praised as a brilliant 
legal scholar and the first Italian 
American nominated to the high 
court. 

With his wife and nine children 
behind him, Scalia was direct and 
seemed confident in his answers, 
although he declined to discuss sev· 
eral legal issues and some of his 
writings on grounds it would under· 
mine his impartiality as a judge. He 
refused to tell Sen. Edward M. Ken· 
nedy (D·Mass.) how he views the 
Supreme Court's 1973 decision le
galizing abortion, although he , has 
criticized the ruling. 

Responding to Kennedy's sugges
tion that President Reagan may 
have nominated him to fill Rehn· 
quist's court seat because of his 
opposition to abortion, Scalia said: 
"I assure you I have no agenda. I am 
not going onto the court with a list 

of things I want to do. My only 
agenda is to be a good judge." 

Scalia also told Kennedy, "I will 
not say that I will never overrule a 
prior Supreme Court precedent." 

Pressed on the abortion issue by 
Sen. Charles McC. Mathias Jr. (R· 
Md.), Scalia said: "There are count· 
less laws on the books that I might 
not agree with, aside from abortion, 
that I might think are misguided, 
even immoral. In no way would I let 
that influence how I might apply 
them." 

Kennedy and other Democrats 
who had criticized Rehnquist as too 
extreme took a more understated 
approach yesterday. "The nomina· 
tion of Judge Scalia presents none 
of the troubling issues with respect 
to truthfulness, candor, judicial eth· 
ics and full disclosure that have 
marred the nomination of Justice 
Rehnquist," Kennedy said. On most 
issues, he said, "It is difficult to . 
maintain that Judge Scalia is outside 
the mainstream.'' 

At one point Sen. Joseph R. Biden 
Jr. (D-Del.) pronounced the hearing 
"pretty dull.'' Most of the liberal and 
civil rights groups that vigorously 
oppose Rehnquist's confirmation 
have declined to take a position on 
Scalia, although they regard him as 
equally conservative. 

Committee Chairman Strom 
Thurmond (R·S.C.) said Scalia, who 
would become the court's youngest 
member, has "the qualities to be a 
great Supreme Court justice.'' Sen. 
Orrin G. Hatch (R·Utah) noted that 
the high court has upheld six of the 

6Y JAMES K.W 'ATHERTON.:.'._THE WASH!NG f NIP 

Judge Scalia: "I am not going onto the court with a list of things I want to do." 

seven decisions it has reviewed that 
were written by Scalia. 

Scalia, who headed the Justice 
Department's Office of Legal Coun
sel in the Ford administration and 
later became a University of Chi· 
cago law professor and American 
Enterprise Institute scholar, has 
written that the courts "have gone 
too far" in carving out new rights in 
areas such as abortion, school bus· 
ing and affirmative action. Even 
when senators quoted from his 
writings, he declined to elaborate 
yesterday on these issues or his 
view of the limits of federal regu· 
latory agencies. 

Scalia would not tell Sen. Dennis 
DeConcini (D·Ariz.) his view of the 
equal protection clause of the 14th 
Amendment, saying that it might 
influence DeConcini's vote on his 
confirmation. DeConcini responded 

that "I've pretty well decided to 
vote for you" and for Rehnquist. 

Scalia disputed suggestions that 
he has been hostile to press free
doms in libel cases, saying that he 
has "a high regard" for the Fir;ot 
Amendment. "You can be ccitiei~ct 
for coming out against the Firs 
Amendment . . . [butJ there is al 
ways some important interest o 
the other side,• such as natiomd $i 
curity, "or there wouldn't be 

. case," he said. I, 
Scalia said he leans toward s.t'ric 

ly interpreting the Foonding Fa 
thers' meaning in writing the Cii 
stitution but added that there nws\ 
be room for modem evolution. He 
said "lashing" might now be ooru;' 
ered cruel and unusual puni. 
under the Constitution, altlloo.gb .I 
may have been an acceptable l . 
century practice. 

Rehnquist Informed in 1974 of Restriction in Vermont Deed . 
REHNQUIST, From Al 

that the agreement ensures a com· 
mittee vote Aug. 14 on both Rehn· 
quist and Supreme Court nominee 
Antonin Scalia. "Their first request 
was basically an effort to fish in the 
biggest sea possible," Eastland said 
of the committee. "They are now 
reduced to a pretty small pond.'' 

The panel has separately re· 
quested Scalia's papers from his 
tenure as head of the same Justice 
Department office in the Ford ad· 
ministration. 

Some of the Rehnquist docu· 
ments relate to a Supreme Court 
case on the Army's surveillance of 
antiwar demonstrators, in which 

Rehnquist cast the deciding vote 
after testifying about the matter .as 
a Justice Department official. The 
other categories are wiretapping, 
leak investigations, judicial nomi
nations, arrests during May Day 
protests, the 1970 shootings of an· 
tiwar protesters at Kent State Uni· 
versity and the 1971 break-in at the 
office of the psychiatrist of Daniel 
Ellsberg. · 

On the Vermont property, Rehn· 
quist testified last week that "I was 
amazed" to learn of the covenant 
barring sale to Jews when it turned 
up in an FBI background check on 
his nomination. He said he thought 
he had read the deed when he 
~ught the vacation house in 

Greensboro, Vt., but did not recall 
the covenant. 

In his letter to Thurmond, how· 
ever, Rehnquist said he had 
searched his files and found a July 2, 
1974, letter from his attorney, Da· 
vid L. Willis, to John H. Downs, law· 
yer for the seller of the property. 
The letter indicates that a copy was 

· sent to "Justice Rehnquist." 
The second sentence of the two· 

page letter says: "The property is 
also subject to restrictions relative 
to use, width of rights~of-way, con· 
struction on the various parcels, 
and ownership by members of the 
Hebrew race." 

"While I do not doubt that I read 
the letter when I received it, I did 
not recall the letter or its contents 

before I testified last week," Reim-' 
quist told Thurmond. 

Some Democratic senators were 
said by aides to be concerned about , 
the disclosure, which is likely to 1 

rekindle the debate over Rehn
quist's credibility as a witness. 

Rehnquist testified last week that 
he was unaware of a similar cove
nant barring sale to minorities
which is also illegal and unenforce
able-on the deed of his former 
house in Phoenix, which he bought 
in 1961 and sold, with the restric· 
tion, eight years later. Rehnquist, a 
Supreme Court justice since 1972, 
told Thurmond he has asked Willis 
to have the restrictive covenant 
removed from the deed on his Ver· 
moot house. 
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Kennedy may seek subpoena 
of Rehnquist Justice papers 
UNITED PRESS INTERNATIONAL 

Sen. Edward Kennedy may ask 
the Senate Judiciary Committee to 
subpoena documents that Justice 
William Rehnquist wrote as a gov
ernment lawyer in the Nixon admin
istration if a compromise is not 
worked out soon, a spokesman for 
the Massachusetts Democrat said 
yesterday. 

Mr. Rehnquist's nomination as 
chief justice has been stalled since 
last week by a dispute between Con
gress and the White House over ma
terial he wrote and received as a 
high-ranking Justice Department 
official and legal adviser to the pres
ident and the attorney general in the 
early 1970s. 

Democrats on the Senate Judi
ciary Committee have threatened to 
try to get the committee to issue a 
subpoena for documents that Pres
ident Reagan has refused to release 
on grounds of "executive privilege." 

The dispute may affect the confir
mation hearing scheduled to begin 
today for another conservative, fed
eral appeals court Judge Antonin 
Scalia, tapped to succeed Mr. Rehn
quist as an associate justice. 

Mr. Reagan nominated Mr. Rehn
quist, a member of the Supreme 
Court since 1971, to succeed retiring 
Chief Justice Warren Burger. 

If the documents are not pro-

duced, Mr. Kennedy said Friday it 
might undo the Democrats' pledge 
to Senate Republican leaders that 
they won't block a vote on either Mr. 
Rehnquist or Mr. Scalia. 

A spokesman for Mr. Kennedy 
said the Democrats are hopeful an 
agreement will be reached to get the 
material, but if not, the Democrats 
will ask the committee to subpoena 
the material. 

Six members of the Senate Judi
ciary Committee met for 11/2 hours 
yesterday to try to resolve the dis
pute over documents, but one senior 
Democratic staff aide said "nothing 
new was offered and nothing was re
solved." 

Kennedy spokesman Bob Mann 
said, "The feeling is that nothing 
took place at that meeting that will 
alter Sen. Kennedy's intention to go 
forth and to seek a subpoena for 
those records." 

In a letter to the Senate Judiciary 
Committee yesterday, the Justice 
Department noted it had already 
turned over 40 documents relating to 
Mr. Rehnquist's tenure at the Justice 
Department. The letter said the de
partment could not turn over 
everything requested because that 
would compromise the department's 
"continuing ability to provide objec
tive legal advice to the executive 
branch." 

The Justice Department's letter 
said there had been widespead mis
conception that the department had 
made a blanket refusal to turn over 
the material. 

Mr. Kennedy and Sen. Joseph 
Biden, Delaware Democrat, both 
have suggested they may have 
enough votes in the 18-member com
mittee to issue a subpoena for the 
documents. 

Sen. Paul Laxalt, Nevada Republi
can, a member of the Senate Judi
ciary Committee, worked with 
Democrats and the administration 
over the weekend in an effort to work 
out a compromise ~hat could allow 
Democrats to see some of the ma
terial. 

The administration could refuse 
to comply with a subpoena, which 
would then force the committee to 
adopt a contempt citation that would 
need approval from the full Senate, 
which is controlled by the Repub
licans. If the administration's resis
tance continued, the citation would 
have to be tested in court. 

The documents relate to such 
areas as civil rights, civil liberties, 
executive privilege, national secu
rity, domestic surveillance, anti-war 
demonstrations, wiretapping, leak 
investigations and the May 1970 kill
ings at Kent State. 
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Senate Panel Turns to Scalia; 
~ehnquist Papers Still Sought ' 

By LINDA GREENHOUSE 
Special to Tbe New York Times 

o;· •• 

WASHINGTON, Aug. 4- With ques~ ing the memorandums and opimons 
tions still unresolved about the nomina- written by Antonin Scalia when he was 
tion· of Associate Justice William H. head of '.the Office of Legal Counsel 
Rennquist of the Supreme Court to be from August 1974 until January 1977. 
Chief Justice of the United States, the The nominee has been a member of the 
Senate Judiciary Committee is to begin United States Court of Appeals for the 
consideration Tuesday of President District of Columbia Circuit since 1982, 
Reagan's other Supreme Court nomi- Terry Eastland, a spokesman for the 
neEi'·; Judge Antonin Scalia of the Fed- Justice Department, said tonight that 
eral appellate bench. the department would take the same 

:Both nominations could become em- position on the request for the Scalia 
broiled in a dispute between a biparti- documents as it has on the request for 
sail group of Senators and the Reagan the Rehnquist memorandums: that 
Administration over access to internal documents in the "public domain" 
do.cuments of the Office of Legal Coun- would be made available but those re
sel, a unit in the Justice Department fiecting internal deliberations in the 
that provides legal advice to the Attor- department would be withheld. 
ney General. Both nominees · have Using this distinction, the depart-
served as Assistant Attorney General ment released 40 documents last week ' 
In charge of that office. in response to the request for the Rehn-
: Last week President Reagan, invok- quist papers, and withheld others. 

ing ·the doctrine that the executive The Democrats do not know pre
brarich has the privilege of withholding cisely what the Office of Legal Counsel 
information from Congress and the files contain. But, given the issues in 
courts, denied a request by Democrats· which the Justice Department under 
on the Judiciary Committee for opin- President Nixon and Attorney General 
ions and memorandums written by John N. Mitchell eventually became 
William-Rehnquist when he headed the enmeshed, some Senators think there 
Office of Legal Counsel from 1969 to is at least a chance that the files could 
1971. Although there have been efforts contain material that could endanger 
by some senators and department offi- the Rehnquist nomination in the form 
cials to reach a compromise, the im- of legal opinions on the wiretapping of 
pass~ was unresolved as of this radical political groups or the treat-
evemng. ment of antiwar protesters. 
~ 'J;he Democratic .senators' initial re- Files Not Sought In •71 

quest for Rehnquist documents was . ' . 
op~n-ended. A subsequent, narrower The files were not r:equested in 1971, 
request asks for memorandums relat- when the Senate confirm~ Mr. Re~
ing to several specific issues, including quist as an Associate Justice. Justice 
wiretapping and domestic surveillance Rehnquist told the · committee last 
of civilians b)' the military. The new re- week that he had .no objection to re
quest also specifies documents from a lease of the matenal. 
particular time period, officials said. If a subpoena were voted and the Jus- . 
The exact period was not clear. tice Department refused to honor it, 

the next step would theoretically be for 
· Scalla's Memos Also Sought Congress to cite the department for 

: \Yhen the Judiciary Committee con- contempt. But with Republicans con
venes at 11 Tuesday morning to begin trolling the Senate; such a step appears 
cO:nfirmation hearings on Judge Scalia, fairly unlikely, and most people seem 
the Democrats may try to force a vote to expect the dispute to be resolved 
ori ·issuing a subpoena for the docu- short of a constitutional confrontation. 
ments. The Democrats hold only eight The hearirigs on Judge Scalia are ex
sea,ts on the 18-member committee, but pected to last about two days i the 
at least two Republican senators have Rehnquist hearings last week took four 
ili9i¢ated some dismay at the Adminis- days. About 40 people have asked to 
trat. ion's position. iesttfy. Votes on both nominations are j 

Democratic Senators are also seek- .~<!~eduled for Aug. 14. . 
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Senators to Push for Rehnquist Memos 
Democrats May Seek Subpoena for Nixon-Era Documents 

By George Lardner Jr. and Al Kamen 
W•shington Post St•ff Writers 

Democratic members of the Sen
_ ate Judiciary Committee are ex-

. ~ pected to press this week for a sub
poena of internal documents that 
Supreme Court Justice William H. 
:·Rehnquist wrote as a high-ranking 

:Justice Department official during 
•1he Nixon administration. 
; -~ Reagan administration officials, 
: ~claiming executive privilege, have 
'. refused to yield all the records the 

·: . Democrats want, but were report
·._ -edly willing to negotiate some con
' <cessions, with Sen. Paul Laxalt (R
.·~·Nev.) acting as broker. 

'. ' If the negotiations founder, 
•. sources said last night, the dispute 
· could bottle up Rehnquist's nom
'4nation to become chief justice of 
the United States. 

The Judiciary Committee has 10 
Republicans and eight Democrats. 
If the Democrats hold ranks, they 
will still have to pick up at least two 
Republican votes to force a subpoe
na out of the committee. 

The battle over the documents 
may come up late today after the 
committee begins confirmation 
hearings for President Reagan's 
second nominee to the high court, 
Judge Antonin Scalia of the U.S. 
Court of Appeals here. About 40 
witnesses are expected to testify 
today and Wednesday. 

Committee Democrats had 
agreed with the GOP majority to 

vote on both the Rehnquist and 
Scalia nominations Aug. 14, but 
sources said the Democrats would 
probably insist on a delay unless 
agreement can be reached on the 
papers from the Justice Depart
ment's Office of Legal Counsel, 
which Rehnquist headed from 1969 
to 1971. 

A spokesman for Judiciary Chair
man Strom Thurmond (R-S.C.) 
charged that the Democrats were 
simply making "a grab for head-
lines." . 

"If there's a move to break the [ 
time agreement, it's because they 
intended to break it all along and 
they're using this as an excuse," the 
aide, Mark W. Goodin, said. 

The Democratic attempt to ob
tain Justice Department memo- · 
randa Rehnquist may have written 
on domestic surveillance of antiwar 
demonstrators and related issues 
escalated in the wake of testimony 
last week about a controversial 
1972 Supreme Court decision in 
which Rehnquist cast the deciding 
vote as a newly appointed justice. 

Rehnquist told a Senate subcom
mittee in 1971, when he was still at 
the Justice Department, that the 
case, Laird v. Tatum, a dispute 
over Army surveillance of political 
dissidents, had no place in the 
courts because the targets of the 
spying had not been hurt. But when 
questioned last Thursday by Sen. 
Edward M. Kennedy (D-Mass.) 
about whether he had not made his 

mind up before taking part as a jus
tice in the pro-government high 
court decision, Rehnquist refused to 
respond. 

"I was performing a judicial act," 
he said, "and I ought not to be called 
on somewhere else to justify it." 

Rehnquist said, however, that he 
had no objection to release of his 
Justice Department memos on such 
issues. That night, Reagan invoked 
executive privilege, saying release 
of the papers would set a precedent 
that would chill internal govern
ment deliberations. 

Goodin said the initial Democrat
ic request for the records was so 
broad that it amounted to nothing 
more than "a partisan romp through 
the files." But the Democrats nar
rowed it late last week, and sources 
said administration officials re
sponded Friday night with hints 
that they might produce some, but 
not all, of the documents in the 
Army surveillance case. 

Laxalt and other key Judiciary 
Committee members reportedly 
met last night in an effort to agree 
on a compromise. But sources said 
it was doubtful the administration 
would give up even the entire Laird 
v. Tatum file from Rehnquist's old 
office, and committee Democrats 
were said to be insisting on much 
more. 

"Full disclosure is the only ac
ceptable route,'' a spokesman for 
Kennedy said. "It's time to stop the 
stonewalling." 
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The Rehnquist Fight 
I T IS THE past 15 years in the professional life of 

William Rehnquist that the Senate should be 
studying, not the 15 before that Much is being 

rehashed that was gone over before, when Justice 
Rehnquist was being confirmed for his present job. 
As is the current trend, those who oppose the justice 
are attempting to get him on personal-misconduct 
grounds, rather than the aboveboard substantive 
questions of political and legal philosophy that are 
really at issue. For there are, in fact, plenty of 
reasons for scrutinizing the nomination of Mr. Rehn
quist to be chief justice without resorting to what has 
been going on so far in the Judiciary Conunittee's 
inquiry. 

Questions have been raised there about a confi
dential memorandum written by a young law clerk, 
an alleged incident of voter harassment a quarter of a 
century ago and the presence of old restrictive 
covenants on two pieces of real estate owned by the 
nominee. His answers have not been wholly satisfy
ing, but few people in public life would be able to 
defend all the opinions held or acts taken in youth or 
in more recent years gone by-least of all some of 
the senators who are leading the charge against 
Justice Rehnquist now. Many, in the Senate and 
elsewhere, resisted school desegregation and other 
civil rights advances during the years in question 
concerning Mr. Rehnquist, and many-including 
some now challenging him-were the product of 
political machines not exactly famous for their devo
tion to fair elections or the sanctity of an opponent's 
ballot once it had been cast. · 

Accusations of this variety against Mr. Rehnquist 
can be overcome by a firm declaration that the 
nominee-like many other public figures-has 
changed with the times. In a way, they let him off the 
book, and the same may be said of the raising of the 
restrictive covenant question. Restrictive covenants 
of the kind found in the deeds to Justice Rehnquist's 
property are obnoxious even if they are unen
forceable. A decent response on the part of a 
property owner who knew they were on his deed 
would be to insist on some written disclaimer's being 
appended to the document. But Justice Rehnquist 
maintains that he was unaware of the covenants, and 
it is not unreasonable to suppose that this is true. 
Restrictive covenants were common in this country 

many years ago; there was one on a house owned by 
John F. Kennedy; millions of Americans would be 
surprised to find them in their own property deeds. 

The argument that Justice Rehnquist is an 
extremist because he has so often been a lone 
dissenter is weak and diverting, too. There is 
nothing inherently wrong with sticking to your 
guns when everyone else thinks you're wrong. 
Justices Douglas and Harlan did that more often 
than Justice Rehnquist, and both were lauded for 
it. In recent years, Justice Stevens-the quintes
sential centrist on the current court-has dis
sented alone more than the nominee has. 

What the Senate should be considering is not 
statistics but substance. What was each case 
about? What were the grounds for the dissent? 
Was the dissenting position reasonable, even if all 
the other justices disagreed? What does Justice 
Rehnquist believe now about civil rights and 
individual liberties, and how are those views 
reflected in his work on the court? 

Fifteen years ago, this paper opposed Justice 
Rehnquist's nomination to the Supreme Court. 
Our concerns at that time were not about the 
1952 memorandum or the 1962 voting inci
dent-both of which were raised and considered. 
Our position was based on a fear that the nomi
nee's views on questions of civil liberties in 
particular would be reflected in opinions that 
consistently favored the state over the individual. 
With this concern still at the heart of the contro
versy over the nomination, we believe the Senate 
should turn to a thoughtful, careful and rigorous 
analysis of Justice Rehnquist's opinions and his 
writing and his speeches. 

We would add that on the matter of executive 
privilege as well, while it would be interesting and no 
doubt informative to review Justice Rehnquist's files 
from the early 1970s, we don't believe that material 
is essential to the Senate's task since a voluminous 
record of the nominee's views on legal and constitu
tional issues is already available. If his views disquali
fy him for the high office to which he has been 
named-and that is surely a live possibility to which 
we intend to return-it will be more clearly and 
conclusively revealed by reviewing his public papers 
and present positions. 
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MARY McGRORY 

A Whiff of Watergate 

F or a show whose ending was 
supposedly cast in stone, the 
televised hearings on William H. 

Rehnquist's qualifications to be chief 
justice have turned out to be 
unexpectedly gripping. 

It wasn't the melancholy procession 
of minority representatives who recited 
Justice Rehnquist's litany of cases in 
which he decided for the government 
against the individual. Nor was it a 
pattern of apathy to civil rights that is 
documented from the time he opposed a 
Phoenix desegregation ordinance to the 
time he stood up for segregated Bob 
Jones University's income tax 
exemption. Nor was it even the 
embarrassing disclosure of restrictive 
covenants in his two home purchases, 
or even the fuller disclosure of 
Rehnquist's past as a super-militant 
Republican vote challenger in the 1962 
election in Arizona. 

Rehnquist's champions on the Senate 
Judiciary Committee accept his 
categorical denial that he ever bullied 
minority voters in a polling place, as 
attested by four witnesses who testified 
Friday. Besides, they keep suggesting, 
it was all so long ago as not to matter. 
And his new accusers, as Sen. Orrin G. 
Hatch (R-Utah), Rehnquist's most vocal 
defender, points out in querulous 
triumph, are all Democrats. Youthful 
exuberance cannot be claimed. 
Rehnquist was 37 at the time. 

The matter was brought up in 1971, 
when Rehnquist was nominated as an 
associate justice, but a sympathetic 
committee chairman Sen. James 0. 
Eastland (D-Miss.) cut off discussion. 

The Republicans are racing to meet a 
self-imposed deadline for the vote, 
aiming for the day before the August 
recess, lest through some awful chance 
the Senate become Democratic and 
more people than Sen. Edward M. 
Kennedy CD·Mass.) boldly proclaim 
Rehnquist "too extreme to be chief 
justice." 

In the meantime, the psychology is 
advanced that the Senate must not turn 
him down after accepting Daniel A. 
Manion for the Court of Appeals. 
Having foiled to strain at the gnat of 
Manion, the argument goes, it is 

· obliged to swallow the camel. 
Rehnquist, whose intellect and 
temperament are said to be beyond 
question. 

In his time on the stand, Justice 
Rehnquist gave little hint of legal 
brilliance and affability, the two 
qualities most often cited as simply 
precluding rejection. With a collar so 
high and tight it looked like a Buster 
Brown collar, pressed up against his 
round face, his expression was that of 
an overgrown, bewildered schoolboy 

who has been instructed to be as 
noncommittal as possible. The swagger 
of his opinions-he once wrote of 
"integration uber a/Jei'-was nowhere 
evident. In fact, he seemed to have no 
opinions at all. He had "no comment" 
about the major decision of his 
generation, Brown v. Board of 
Education, a case where as in most 
others, he was then in favor of the 
status quo. 

None of this was exactly surprising. 
It was the development of a 
surpassingly awkward subplot that has 
led to confrontation between the White 
House and the Senate, and brought 
back an unwelcome whiff of Watergate. 

Judiciary Committee Democrats 
would like to know more about 
Rehnquist's role in the infamous 
Pentagon program of military 
surveillance of citizens opposed to the 
Vietnam war. Rehnquist was the head 
of the Office of Legal Counsel in John 
N. Mitchell's Justice Department at the 
time and helped draw up plans for the 
wiretapping and infiltration. A suit, 
Tatum v. Laird (Melvin R. Laird, 
Nixon's secretary of Defense.) When it 
came before the Supreme Court, 
Rehnquist, despite his intimate 
involvement in the case, did not 
disqualify himself. His vote broke a tie, 
and affirmed his contention that no 
violation of the First Amendment had 
occurred. 

Democratic senators want to see the 
papers which would give a clearer idea 
of Rehnquist's participation. He has no 
objection, he says, but the White House 
has taken a stand behind Richard M. 
Nixon's favorite stonewall, "executive 
privilege." 

Judiciary Committee Chairman Strom 
Thurmond tried to clamp the lid on the 
boiling pot. 

"The matter is closed," he snapped. 
The papers were confidential. 

"The attorney general is the 
president's lawyer," he announced. 

That's just what Nixon used to say. 
"We've been down that road," said Sen. 
Charles McC. Mathias Jr. (R-Md.), a 
member of the Ervin Committee which 
challenged the Nixon doctrine and 
decided that the chief law enforcement 
officer of the country is indeed the 
people's lawyer. 

Led by Kennedy, the Democrats are 
pressing for the release of the 
documents, if not by accommodation, by 
subpoena. . 

It is still bad form to question 
Rehnquist's confirmation. Ronald 
Reagan has forbidden all consideration 
of a nominee's ideology. But now at 
least it has become respectable to ask 
questions about Rehnquist's judgment 
and his judicial .ethics. 
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~ehnquist and His Role in the Arizona Rolitics of Early '60' s 
By ROBERT LINDSEY 
Special to 1'be NeW York Times 

PHOENIX, Aug. 2 - In the city 
here William H. Rehnquist began the 
:gal career that took him to the United 
tates Supreme Court, there Is little 
ispute that he played a major role in 
*listing Democratic efforts to attract 
lack and Hispanic voters to the· polls 
1 the early 1960's. 
At the time, it Is said, he was one of 

.1any Republican conservatives who 
•attled with Democrats for control of a 
tate that had many of the racial tradi
ions of the Deep South. 

In Washington Friday, four wit-
1esses told the Senate Judiciary Com
nittee, which is considering President 
Reagan's nomination of AsSQciate Jus
tice Rehnquist to Chief Justice of the 
United States, that they had seen him 
personally challenge minority-group 
voters at poUing places In Phoenix In 
1962 and 1964. 

These accounts were denied by Jus
tice Rehnquist and other witnesses. 

Veracity Is Questioned 
The nature of the Rehnquist role in 

Arizona politics In the early 1960's has 
become a major issue in the nomina
tion hearings. Although he is widely ex
pected to be confirmed as Chief Jus
tice, some Senate Democrats say the 
conflicting reports raise questions 
about his veracity and possible preju
dice regarding black and Hispanic 
Americans. · 

Contemporaries of William Rehn· 
quist from both parties here agree that 
he worked militantly on behalf of the 
conservative wing of the state Republi
can Party In the early l960's in an un
usually bitter struggle with Democrats 
for polical dominance in Arizona. 

Republicans say that in the 1960, 1962 
and 1964 campaigns, he helped plan 
and direct a poll-watching program 
that was int~nded 1.0 block what Repub
licans called illegal attempts by Demo
crats to win elections by bringing large 
!)Umbers of unqualified black and His. 
panic residents to the polls shortly be
fore they closed. 

Although the practice of turning 
away illiterate voters was later barred 
by the Civil Rights Act of 1964, it was 
then legal in Arizona. Democrats as
sert that the Republican poll-watchers 
intimidated minority voters and re
stricted voting booths to discourage 
black and Hispanic residents. 

· 'Voters Would Peel Off' 
. "They knew our voting strength 

came after work and if they could hold 
up the lines, voters would peel off,'' 
said former Gov. Sam Goddard, the 
current state Democratic chairman. 

The four witnesses who testified Fri
day said they had seen William Rehn
quist harass minority voters, a charge 
that others repeated in Interviews here 
this week. 

One black resident, Quincy Hopper, 
said he had seen Mr. Rehnquist and 
three other men in a "shoving match" 
at a polling place in 1964. 

A Phoenix lawyer and longtime 
Democratic activist, who said he did 
not want to be identified because he ex
pected Justice Rehnquist to be con-1 
firmed as Chief Justice, said that at the 
1962 election he was photographed by 

William Rehnquist as he and another 
Democrat approached a voting pre
cinct in a minority community. 

Photographing Voters 
"We asked him whathewasdoing, or 

perhaps he just told us, 'I'm taking pic
tures of everybody;" the lawyer re
called. "We asked if that wasn't har
assment. He just laughed and said, 
'There's no film in the camera.' " 

Justice Rehnquist told the Senate 
committee he had never' 'harassed and 
Intimidated" or personally challenged 
voters. Supporters of Mr. Rehnquist 
suggest that the witnesses Friday may 
have confused him with another Re
publican poll-watcher involved in an al
tercation near a polling place In 1962. 

Although the Justice's critics argue 
that the number of witnesses who say 
they saw him at the polls is so large 
that a mistake is not likely. some con. 
cede that because of the conflicting sto
ries the dispute will probably never be 
resolved. 

A committed Conservative 
And while SQme Democrats, includ

ing many prominent blacks, contend 
that William Rehnquist's behavior was 
racially motivated, others say they be
lieve his actions may not have been 
those of a bigot but of a party activist 
committed to conservative principles. 

Herbert Ely, a former state Demo
cratic chairman, suggested that WU-

~~::=:. 
llam Rehnquist had opposed a 1964 or
dinance that outlawed racial segrega. 
tion of theaters, restaurants and other 
public places for philosophical reasons. 
"He just believed property rig\lts 
shouldn't be compromised for any rea
son," Mr. Ely said. 

After it was disclosed during the Sen
ate hearings on Justice Rehnquist this 
week that he had owned a home here 
from 1961 to 1969 that barred the sale or 
ownership of the property to "any per
son not of the white or Caucasian 
race;• lawyers pointed out that such 
convenants probably applied to hun
dreds of other homes here, including 
many owned by Democratic lf)aders. 

The restrictions, they say, are a 
legacy of a time when Arizona was in· 
fiuenced by Southern traditions. 

Arizona's Metamorpnos1s 
When Mr. Rehnquist entered law 

practice here in 1953, Arizona was a 
largely rural state that had not begun 
the metamorpho.~is that in time that 
would draw so many people to Phoenix 
that It now has one of the nation's worst 
air pollution problems. 

Arizona was dominated for genera
tions by a few ranching, mining and 
mercantile famil,ies, some of whom, it 
has been reported, exploited Hispanic 
immigrants and blacks from the South. 

Its political heritage was frontier. 
style rugged individualism and distrust 

of a distant Federal Govemme.1', and 
It often elected conservative Demo
crats to office, such as the late Senator 
Carl Hayden. 

After World War II, the state, helped 
by Increased availability of air-condl
toners that made its summers more 
tolerable, began attracting more and 
more immigrants, especially from the 
South and the Middle West. 

Insulated From Changes 
But, encouraged by Eugene C. Pul

liam, a conservative, now dead, who 
was the publisher of The Arizona Re
public, the state remained insulated 
from changes occurring in Northern 
states, and its Democratic Party re
mained as conservative as any In the 
South, according to researchers. 

"It was just like the South," Dr. Mor
rison F. Warren, professor of emeritus 
of education at Arizona State Universi
ty, recalled. Dr. Warren, a black man, 
moved to Phoenix with his family in the 
l920's, while an infant. "Schools, the 
theaters, restaurants, housing; every
thing was segregated,'' he said. 

It remained that way, he said, until 
the early 1960's, when Arizona began to 
feel the Impact of the national civil 
rights movement. But, said Dr. War
ren, who in 1966 was the first black 
elected to the City Council, change did 
not come easy. "For a long time, we 
were a very segregated city." 
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Bell opposes opening 
i of Rehnquist's files 

By Ed Rogers 
THE WASHINGTON TIMES 

rummage around in the files of the 
Office of Legal . Counsel," Mr. Bell 
said. "After all, this is a lawyer for 

With the Senate Judiciary Com- the president of the United States." 
mittee set tomorrow to consider the Sen. Howard Metzenbaum, Ohio 
Supreme Court nomination of U.S. . Democrat, pointed out during the 
Circuit Judge Antonin Scalia, Pres- program that Mr. Rehnquist headed 
ident Reagan has received unex- the legal office "during the very pe-
pected support from President Cart- riod when so many problems existed 
er's attorney general on another · · concerning the whole issue that de-
appointment. _ veloped into Watergate." 

Democrats on the committee, who , About the prospect of exposing 
oppose the nomination of Associate the nominee's confidential advice to 
Justice William Rehnquist to sue- Mr. Nixon about wiretaps, surveil-
ceed retiring Warren E. Burger as lanee, break-ins and other issues of 
chief justice, have demanded access . that period, Mr. Metzenbaum said, "I 
to Mr. Rehnquist's files from when . thinkitoughttobeputonthetable." 
he headed the Justice Department's · · When it was pointed out that Mr. 
Office of Legal Counsel and acted as .· -Rehnquist himself had no .objection 
legal advis(!r to President Nixon.. to releasing the files, Mr. Bell said, 

Mr. Reagan, asserting executive "I do:• · 
privilege; turned them down "Why should a lawyer be allowed 
Thursday. to make files available that belong'to 

Griffin Bell, a former federal ap- a client?" Mr. Bell asked. "Well, if 
peals court judge who served 'as at- : - you ask any lawyer, the attomey
tomey general in the Carter admin- , client privilege does not belong to 
istration, endorsed Mr. Reagan's • ·:.the lawyer, it belongs to the client. 
action during an interview yester- The president is the client." 
day on NBC's "Meet·the Press." . · 

"I can't think of anything more · 
' mischievous than having the Senate see BELL, page 1 OA 

I 



BELL 
From page JA 

Sen. Edward Kennedy, Massachu
setts Democrat and a leading oppo
nent of Mr. Rehnquist's nomination, 
threatened to withdraw his 
agreement for an Aug. 14 vote on the 
nomination if the records are not 
produced. 

Sen. Orrin G. Hatch, Utah Repub
lican and Mr. Rehnquist's chief de
fender on the committee, called the 
request for the records "a fishing 
expedition." 

Negotiations between the Demo
crats and the administration contin
ued through the weekend. A commit
tee aide said yesterday that the 
Democrats may vote tomorrow to is
sue a subpoena if they do not gain a 
satisfactory agreement. 

During four days of hearings last 
week, the Democrats failed to derail 
Mr. Rehnquist's nomination. No fur
ther testimony is scheduled, al
though some committee members 
have said the nominee may be called 
back as a witness. 

The hearings· focused on two 
charges: that Mr. Rehnquist, as a Re
publican official in 1961, harassed or 
intimidated black voters at a polling 

place in Arizona, and that he bought 
two homes under convenants not to 
sell to Jews or blacks. 

Mr. Hatch argued on "Meet the 
Press" that committee witnesses 
who testified about the alleged voter 
harassmenthad confused Mr. Rehn
quist with a look-alike at the scene, 
and pointed out that covenants such 
as those on the Rehnquist homes 
have been declared legally void and 
unenforceable. · 

After Democrats made an issue of 
the covenants on the Rehnquist 
properties - although the nominee 
saidhewasnotawareofthem- U.S. 
News & World Report reported that 
a clause in the deed to a Washington 
house owned by President John F. 
Kennedy barred its resale to blacks. 

Mr. Kennedy bought the resi
dence in 1957 when he was a senator 
and moved out after he was elected 
president in 1960. There was no evi
dence Mr. Kennedy was aware of the 
clause, the report said. 

Republicans on the Judiciary 
Committee believe Mr. Rehnquist's 
conse.rvative record during his 15 
years as an associ::lte justice is the 
real reason for the Democrats' oppo
sition .. 

Mr. Bell was asked if he felt that 
Mr. Reagan, by his nominations, is 
"trying to push the court too far to 

the right:• 
"No, I don't think so:• Mr. Bell 

said. "He [the president] ran as• a' 
conservative and he carried 49: 
states. The American people appar-' 
ently are somewhat conservative ~I\ 
their views:' • • 

The committee plans to begm 
hearings tomorrow on the nomina-' 
tion of Judge Antonin Scalia of the 
U.S. Circuit Court of Appeals in 
Washington to succeed Mr. · Reti;n-; 
quist as associate justice. 

The Scalia nomination dre;w; 
criticism during the Rehnquisti 
debate. ; : 

Eleanor Smeal, president of the 
National Organization for Women; 
said Justice Rehnquist and Jud~e 
Scalia have views that are "total;I1t 
out of keeping with where we are 1in· 
today's society." : : 
. Former President William 
Baroody Jr. of the American Ent~r1 
prise Institute applauded the nomi• 
nation. ; : 

Justice Rehnquist, 61, Judge 
Scalia, 50, and an earlier Reagan &p{ 
pointee, Justice Sandra Day O'Con• 
nor, 56, would give the court a cQn~ 
servative nucleus into the 21·st 
century. The most liberal memb~r~ 
of the court are well into their 70s. • 

Staff writer David Sellers cont'ri~ 
buted to this report. 
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Hearings on Rehnquist's Nomination 
End, but the Controversy Lingers On 

By STEPHEN WERMIEL 
Staff Report~T of THE WALL S'tREET JOURNAL 

WASHINGTON-The Senate Judiciary 
Committee wrapped up the hearings, but 
not the controversy, over the nomination of 
Supreme Court Justice William Rehnquist 
to be chief justice. 

While the nomination remains virtually 
assured of approval by the committee and 
by the full Senate, the process may be 
slowed by a dispute over whether Presi
dent Reagan will give Senate Democrats 
access to legal memorandums concerning 
domestic surveillance that were written by 
Mr. Rehnquist while he was an assistant 
attorney general in the Nixon administra· 
tion. 

On Thursday. the Justice Department 
invoked executive privilege in President 
Reagan's behalf and said the. documents 
wouldn't be disclosed. But negotiations 
over a compromise began immediately. As 
the committee completed' the hearings, 
Sen. Paul Lax.alt {R., Nev.), who is a close 
friend of the president, and two Justice De· 
partment officials discussed the issue with 
Sen. Edward Kennedy (D., Mass.). 

But no agreement was reached Friday 
or during the weekend, according to Sen· 
ate and administration sources. If the mat· 
ter isn't resolved, Democrats plan to bring 
it up tomorrow at the start of hearings on 
the nomination of federal appeals court 
Judge Antonin Scalia to fill the vacancy 
that would be created by the elevation of 
Mr. Rehnquist. 

Sens. Kennedy and Joseph Eiden of Del· 
aware, the senior Democrat on the com
mittee, both have suggested that they may 
have enough votes in the 18·member com· 
mittee to issue a subpoena for the docu· 
ments.· 

Failure to produce the documents, Sen. 
Edward Kennedy said at Friday's hear
ings, also might undo the Democrats' 
pledge to Senate Republican leaders that 
they won't block a vote on either Justice 
Rehnquist or Judge Scalia. The committee 

Is scheduled to vote on both nominations 
Aug. 14, and the full Senate would vote In 
early September. 

Democrats say the memos, Involving 
the legality of domestic surveillance of 
groups opposed to the Vietnam War and in
volved In other Issues In the early 1970s, 
may shed new light on Mr. Rehnquist's 
views on civil rights and liberties. But Sen. 
Orrin Hatch (R., utah), who emerged at 
the hearings as Mr. Rehnquist's principal 
defender, said the Democrats are merely 
on a "fishing expedition." 

Meanwhile, senators must wrestle with 
statements that appear to contradict Mr. 
Rehnquist's testimony that he never har
assed, Intimidated or challenged the quali· 
ficatlons of black and Hispanic voters 
while he was a Republican activist in 
Phoenix, Ariz., between 1958 and 1964. 

James Brosnahan, a prominent San 
Francisco lawyer, said that as a federal 
prosecutor.in Phoenix in 1962, he investi
gated complaints at polling places that 
voters were being intimidated with literacy 
tests. He said he found Mr. Rehnquist, 
whom he knew, at one polling place where 
voters were complaining specifically about 
his conduct. 

Sen. Hatch tried repeatedly to shake 
Mr. Brosnahan's testimony. The witness fl· 
nally said angrily, "Do you think I really 
would be here to testify on the qualifica
tions of the chief justice after 27 years o! 
trying lawsuits if I weren't absolutely 
sure ... H· 

Another witness, Sydney Smith, who 
was a professor of psychology at Arizona 
State University at the time, said he saw 
Mr. Rehnquist at a polling place in 1960 or 
1962 tell some black voters that they 
couldn't read and had better leave the vot· 
ing line. "I may not be able to define in· 
timidation, but I know it when I see it," he 
said. 

At the conclusion of the hearings, how· 
ever, several witnesses said they were Re· 
publican co-workers with Mr. Rehnquist in 
1962 and that he merely offered legal ad· 
vice to others involved in challenging 
voters. And a former state Democratic of· 
ficial said he never received any com· 
plaints about Mr. Rehnquist in 1962. 

Sen. Biden, speaking yesterday on ABC· 
TV's "This Week With David Brinkley," 
said Mr. Rehnquist's "credibility has come 
into some question for me." But some sen· 
ators have said the dispute is irrelevant 
and that Mr. Rehnquist should be ap· 
proved, based on his 15 years as an associ
ate justice. 
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William Raspberry 

Rehnquist: No Remorse? 
What's this? A prospective chief jus

tice of the United States who twice 
signed deeds promising not to sell his 
home to minorities? 

Well, as they say just before the 
tie-breaking hand at the world poker 
fmals: Big deal! 

I would be astoW1ded to learn that no 
member of the Senate Judiciary Com
mittee questioning Associate justice 
William H. Rehnquist has ever signed 
such a once-conunon, unenforceable re
strictive covenant. I fmd it altogether 
reasonable that Rehnquist never knew 
about the bigoted provision, that he, like 
most of us, left the matter to the real 
estate people and title lawyers. 

What bothers me about Reagan's 
nominee for the top judicial seat in the 
land is not his meaningless restrictive 
covenants but his dismayingly restric
tive view of civil rights, women's rights 
and the social revolution that has taken 
place under his disdainful nose. 

Friday's hearings featured testimony 
by James J. Brosnahan, assistant U.S. 

attorney in Phoenix at the time, who 
said that in 1962 he saw Rehnquist 
challenging numerous voters at a polling 
place in a predominantiy black and His
panic precinct in south Phoenix. 

"Because the challenges were so nu
merous, the line of voters in several 
precincts grew long, and some black and 
Hispanic voters were discouraged from 
joining or staying in the voters' lines,» 
S<!id Brosnahan, who had been sum· 
moned by oomplaining voters. 

"It was my opinion in 1962 that the 
challenging effort was designed to re
duce the number of black and Hispanic 
voters by confrontation and intimida
tion." 

It's hard to know which is more 
unsettling: that Rehnquist may have 
done such a thing or that, as he testified 
last week, he doesn't remember. Even if 
such challenges were legal at the time, 
it must have been clear that the law 
permitting them could easily be distort· 
ed into a tool of intimidation. That he 
doesn't even remember whether he did 

or didn't so distort it in a way that might 
at least have been viewed as intimi
dating speaks poorly for a prospective 
chief judge of the nation's highest court. 

So, too, does Rehnquist' s W1disputed 
opposition to open-accommodations stat
utes in Phoenix and Arizona. 

Perhaps the poorest defense of Rehn
quist's actions came from Sen. Orrin 
Hatch <R·Nev.). who argued that since 
they took place some 20 years ago, they 
were nothing more than red herrings at 
last week's hearings. The implication is 
that the nominee's views may have 
changed so much since then that, as 
with the late Justice Hugo Black, who 
thoogh a former Klansman was to be· 
come a leading liberal on the court, the 
actions and attitudes of his youth are 
unimportant. 

The difference is that Black subse
quently recanted his former views; he 
changed. The most remarkable thing 
about Rehnquist, on the other hand, is 
the utter consistency of his conserva
tism. If he regrets having held the 
property rights of businesses as a higher 
priority than the right of minority citi
zens to places of public accommodation, 
why, in the name of decency, hasn't he 
said so? As Benjamin Hooks, head of the 
NAACP and chairman of the Leadership 
Conference on Civil Rights, noted, the 
distressing thing is not what he once did 
but that he displays no remorse for 
having done it. 

Does he still believe, as he said in 
1964, when the Phoenix statute was 
enacted, that its unanimous passage was 
"a mistake"? (Thirty people had testified 
in favor of the city council proposal; 
Rehnquist, appearing as a private citi
zen, and two others testified against it.) 
Does he still believe that "it is impossi
ble to justify the sacrifice of even a 
portion of our historic individual free
dom» in order to grant minorities the 
right to public accommodations? 

Does he still believe (or did he never 
believe, as he now insists) that the 1954 
school desegregation case was wrongly 
decided? In a memo to the late Justice 
Robert Jackson, for whom he then clerk
ed, Rehnquist wrote: "I realize that it is 
an unpopular and unhwnanitarian posi
tion, for which I have been excoriated by 
'liberal' colleagues, but I think Plessy v. 
FetgUSOn [the 1896 separate-but-equal 
ruling] was right and should be reaffirm. 
ed." He now insists that he was reflect
ing Jackson's views, not his own, al
though the wording clearly suggests 
otherwise. 

What other unenlightened views lurk 
in the memos he wrote as law clerk as 
Nixon's legal counsel? The White 
House, perhaps fearing the answer; has 
invoked "executive privilege" to keep us 
from finding out. 

The assumption is that, absent some 
devastating new disclosure, Rehnquist 
will be approved by the Judiciary Com
mittee on Aug. 14 and by the full Senate 
on Sept. 8. But my own feeling is that he 
shouldn't be-not because of the re
strictive covenants or his generally con
servative philosophy but because of his 
extremist views on settled questions of 
civil rights. 
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CLASff IN CAPITAL 
ON REHNQUIST DATA 
REPORTED GROWING 

1 Administration and Senators 
at .Odds Over Papers From 

the N'ixon Presidency 

By STEVEN V. ROBERTS 
-IOTIIO-Yorll.'llD* 

WASHINGTON, Aug. 2-A c:onfron
tation eel!med to be looming today be
tween a bipartisan group of Senators 
and the Reagan Administration over 
Congressional access to seasltlve 
papers written by Willlam H. Rehn
quist when he was a blgb-ranldng Jus
tice Department official In the Nixon 
Administration. 

At a meeting on Capitol Hill late Fri
day, the Senators gave department 
representatives a revised, more nar
rowly focused request for opllllons and 
memoranduma written by ¥1'· Relm
qulsr, the Associate Justice who is 
President Reagan's nominee to be 
Chief Justice of the United States. · 

An earlier, broader request was re
jected Thursday by the President 
under the doctrine t.bat the executive 
has the privilege of withholdlng from 
Cllngl'8S\' or the courts certain Informa
tion to protect confidentiality or for 
other reasons. · 

No Need 'to Cbange POllidon' -

But today a spokesman for the Jus
tice Department said offic:ials would 
probably not comply With the new re-
quest. - · 

"We're' aware of the request, and 
we're reviewing it," said the spokes
man, Terry Eastland. "But at the mo
ment, we don't see any need to change 
our position." 

The documents now being sought by 
members of the Senate Judiciary Com
mittee, which is considering the nomi
nation, relate to such issues as elec
tronic surveillance of radical political 
movements In the late lll60's, accord
ing IO several · Congresalonal staff 
aides. 

If' ~~~ea::. ~ 
change Its Posltkm and no compromise 
is reached, It would then .be up to the 
Judiciary Committee ti> decide 
whether to Issue a subpoena for the 
documents. The Republicans bold a 10. 
to-8 majority on the panel, but two Re. 
publicans, Charles McC. Mathias of 
Maryland and Arlen Specter of Penn. 
sylvania, have indicated an Interest In 
reviewing the Rehnquist papers and 
might provide the key votes In approv
ing a subpoena. 

Committee Delliocrats Initiated tbe 
first request for Mr. llelmqulst'I 
papers, but according to several COO. 
gressional staff aides, Senators Math
ias and Specter support the second, 
narrower request. 

Senator Joseph R. Biden Jr. of I>ela~ 
ware. the ranking Democrat on the 
committee, has already dJnlCted hll 

Continued 11111Pap21, COllllllll l 
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Clash Looming Over Access to Rehnquist Papers Legal Cowisel in the Justice Depart- Administration, adding, "It's their Uonabouthiswrltingsandactivities .. 
ment. But It has refused to disclose In· call." Lawmakers from both parties ex
ternal melJ\Orandums and other pri· . If the confrontation builds, the legal p~ the hope that the dash oould be 
vate papers that some Senators believe issue could get "somewhat compllcat- settled by some sort of compromise, 

Continued FfOlll Page 1 
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llfaff tO draw up a posslblesubpeona. 
1be committee chalrman, 

Strim :'lburmond· of South 

· · call Justice Rehnquist for tw1:her testi· 
many, said Senator Paul Simon of Illi
nois, who monitors judicial appoint
ments for the pl\nel's Democrats. 

11118 de&lpated SenatoiJ>aul Laxalt 
Nevada, a close frli!n4 ol Mr. Reagan' 

. wllo18 on the comniltt.l!!I, to tJy to medi 
ateanagreement0n~~1ssue .. 

. Tiie mmmlttee com,pleted four da 
of hearings on the l10jDbJatlon on Fri 

(day and. bas PO further sessions sch 
'uk!d, according ,to M'ark Goodin, 
. epob4lman for Senator Thurmond. 
:' ·a-, committee Democrats 
lllu.!IY to ask Senator Thurmond to 

"I favor It," &mator Simon said, 
"and clearly that Is the sentiment on 
.our side. .. 

A primary focus of any new sessions 
WOUid be on four witnesses' testimony 
before the panel that Mr .. Rehnquls~ 
challellged black and Blspanic voters 
In Pbeonlx In the late 1850's and early 
191111'1, Mr. Simon said. An aide to the 
Senator added, "He believes there are 
points that .have to be resolved." 

Justice Rehnquist bas deuled that he 
confronted or ~ ,potentl.al 

could shed light on Mr. Rehnquist's ed," Mr. Eastland DOted. Should the without a full-scaleconfrontation. "It's 
voters, saying his role was solely to ofc thinking about civil rights and 'civil Reagan Administration refuse to com- going to be a terrible mess if something 
fer legal advice to Republican poll liberties issues. ply with a subpeona, the committee doesn't get worked out," said one. Sen-
workers. would have to adopt a contempt cita- ate.staff member. 

The issue of Mr. Rehnqulst's wriuOgs A 'Horrible Preeedent' tion that would need approval from the · · 
at the Justice Department, however, . full Senate accon:llng to a Judiciary 'lbe Federal Bureau ofc InvesUga-
threateos to overshadow other ques. . Justloo Rehnquist bas.said he does Committee' aide. If the Admmlstra- ti01111saldtodaythatltbadbegunanin
tions raised at the hearings. If some not care whether the committee sees tton'Sreslstancecontlnued, the citation vestlgatlon to find the bureau agent 
kind of compromise between the Sen- the papers. . . , . , would then have to be tested lncourt. who, according to testimony by James, 
ate and the Adminlatration ts not Patrick K'Drten, aOotber Justice De- « 1belssuealsobase.directbearlog°'1 J.-·Brosnahan,,accompanled him to a' 
reached, the Rehnqu!St papers aJU1d partment spokesman, said turning thenomlnatlonof Judge,AntonlnSc:alia Pboenl,x polling l!(ation In 1962. Mr. 
lead to a prolonged legal battle, and a over such papem to Congress would be of. the United States C4Ji1rt of·~ Bm111111ban; now &"San ·Franctsco Jaw
delay In the Justice's confln;nation. · a "horrible precedent to set" that for the Dllltitct ot Colllinbla tiueplaee yer,'testttied Friday~ as an assist-: 

Accon:llng to Mr. Eastland, the Jus- would undermine frank discussion Justice Rebnqulst aa e,n JiBsoclate Jus- ant United States attorney, he went to 
tlce Department has alreadY · turned within the Government. " ttce. Jucfae Scallat18o lield a top post ID the polling place with an F.B.I. agent, 
over to the oom!Illttee a large number . ·.Mr. GOodln, the Thurmond aide, said the Justice· Deplirtment In the lnld- In respome to complaints and deter
of documents from 1969 to !971, wtien the committee chairman would abide '1970'&; and Democrats have already mined .that Mr. Rehnquist was lntlml· 
Mr. Rehnquist headed' the. Office. of by whatever. decision was made by the prepared similar requests for Inform&· dating. mlnodty voten:. 

'~· 
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, Edwin M. Yoder Jr. 

Does It Matter Whether He~s.an 'Extremist'? 
. . ' ' ., ' " 

The anticipated case agrunst the Rehnquist noinina· -.----. -------------
tion lias been a fizzle so far. · · · · · "Th. t / · • th· • t 
.. Sen:.Edward Kennedy has pronouneed'the.Reagim .• .·. e es lS 8 COnslS ency 
nornine~ "too extreme" to be the nation's 16th chief . -~· .1 h .- · · · •th. · ·h • ·h 
justice. B~t in this big and ~rious .land, w~t. seems · afll!t . O"!U!Sty Wl W . lC 
extreme UI Massachusetts m 1986 would not have ·· "· · · · /.b • · ....... .. . .. ,_ ··,,] · · · 
.seemed~inArizonaaquartercenturyago/'i.··· :·> . .. persona UIS lS put.asiue·· · 
~~;: t~~~i~f:d:~~i:a=~J!i1~~>, when coksiifutionalmandatea 
western GOl\politics.Thejustice may even sha~r ':" · ; · .1 ·{k···""" .. d .· · ··· 
~ave, shared-'l,tis mento,r's fa"1:0US beJ!ef ~~at ~·extra~;. piearty'. .. man . 
ism m the defense of liberty .1s no VJce. But that is .... ·.· . ·zr.f. , . · .. · • ~' 
hardlythestuffthatsinksjudicialnominees.> .. · . ' 'se".1-restraint. . 

self, a maverick but a hater of p0litical oppression and 
certainly in no sense a racist. Though he eventually 
joined the Brown decision two years later; Jackson ivas 
tom. At one stage he threatened to dissent unless the 
court candidly faced the ambiguity of. constitutional 
guidelines and admitted that it WM declaring ••new law 
for a. new day." If his young law clerk shared such 
doubts two years· before the decision ~talliied.. that 
would be neither surprising nor discreditable. . · 

Indeed, the association withJackson throws useful light 
· on Rehnquist's judicial views-certainly· more Jiglit than 

. , · the epithet "extremist" As solicitor general and attorney 

Similarly. not very fruitful use has been made of the : :. . .. · · · · ·, . 
charges about Rehnquist's poll-watching activiti~ in .. ·' ': . · .. · . '. : . . . · · . · 
Phoenix in the 1950s and 1960s. Whether his participa· . and possib!y less discreditable, than Sen. Joseph Biden 
tion was active or passive, whether it involved "harass- seems to believe. . . . . . 
ment and intimidation" or mere polite challenge, the In a memo on the school segregation cases. written 
key thing is what it implies about his outlook at the . as justice Robert H. Jackson's Supreme Court clerk, 
time. ·· · · Rehnquist argued that the "separate but equal" prece-

· general under the New Deal, Jackson wrote the principal 
justification for FDR's court-packing plan. It was based on 
his hostility to the theory that "substintive" economic 
rights inhere in the due process clause. To that position, 

At that stage of the civil rights battle, most of us dent Of 1896 waif sound "and should be affirmed." That 
would have said that the major issue in minority voting view tallies with other judicial views held by Rehnquist. 
was massive and often fraudulent diSfranchisement. At the time of his confirmation as associate justice, 
Phoenix Republicans, it seems, were mainly exercised however, Rehnquist claimed that he was putting him
by the threat that illiterates, presumed to be Democrat- self into Jackson's shoes. He still says so, though The 
ic, would vote. That indicates a certain inversion of Post has turned up some evidence in the Jackson papers 
realities. And coupled with the justice's opposition to suggesting that Jackson's clerks were encouraged to 
the opening of public accommodations by law, it is not speak their own minds. 
the brightest spot in his resume. Even if you assume Rehnquist was speaking for 

But does this parochialism, now decades past, dis- himself, the memo hardly shows a partiality to white 
qualify him to be chief justice? It would be a hard case supremacy as such. Doubts about the reversal of Pk$$7-
to make, 11. Fergusqn were widespread in 1952, and not just 

As for the-other. major issue, his views in 1952 on the among segregationists. 
school segregation ~«ses, the matter _is less puzzling, One who had such doubts. was Justice Jackson him· 

his protege 11as been faithful, notwithstanding that recent 
· . beneficiaries of "substantive due process" have been 

minority persons, not business corporations. That has 
made Relmqui.'lt's view less popular than it would have 
been in New Deal days. · 

Judging is a mediating art, and the test of integrity 
cannot be whether the results of a judge's deliberations 
look extreme or moderate, humane or inhumane, liberal 
or conservative. The test is the consistency and hones
ty with which personal bias is put aside when constitu-
tional mandates clearly demand self-restraint. · 

With an occasional lurch, usually when his strong 
individualism collides with his strong impulse to give 
strong government a wide berth, Relmquist's judicial 
record is fairly faithful to the views of his mentor, Justice 
Jackson. Some of the Goldwater conservative undoubtedly 
lingers in Rehnquist. But the opposition hasn't yet turned 
that fact into a case against conf!l'Ill3tion. 
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George F. Will 

The Accusation Sweepstakes 
Hear the voices of moderation calling William Rehn· 

quist an extremist. 
Joseph L. Rauh Jr., a bench-warming utility infielder 

on one of liberalism's second-division teams, says Rehn· 
qtlist "doesn't believe in individual rights." Sens. How
ard Metzenbaum and Edward Kennedy, whose liberal
ism is even more pronounced than the liberalism 
rejected by 93 states in the last two elections, are not 
exactly a Lewis and Clark team you would send 
exploring to locate the American mainstream. But they 
say Rehnquist is out of the mainstream. 

"Howard Metzenbaum and 
Edward Kennedy ... are not 
exactly a Lewis and Clark 
team you would send 
exploring to locate the 
American mainstream." 

But the fellow to watch in the accusation sweep
stakes is Delaware's Democratic"senator, Joseph Biden. 
He is bright and witty and can be thoughtful, three 
things a president should be. Being president interests 
Biden, so watch the confirmation hearings on Rehnquist 
to see if Biden has another attribute presidents need: 
judgment. 

Biden has a bad tendency and two positions-a seat 
on the Foreign Relations Committee and the role as 
ranking Democrat on Judiciary-that give him many 
opportunities to let his tendency slip· its leash. His 
tendency is to turn public-policy choices into telegenic 
moments of personal torment, explaining, passionately, 
how the nomination of Ed Meese as attorney general, 
or the administration's South Africa policy, or this or 
that judicial nominee makes him "feel" ("troubled," 
"outraged," "ashamed"). He has been told too often 
that he is an orator, which he may be by the unexacting 
standards of the age. But like most people, he has an 
emotional life more intensely interesting to him than to 
spectators. 

However, Biden has thought hard about the Senate's 
responsibilities in consenting to presidential nomina
tions to the federal judiciary. He asked two law profes
sors, Philip Kurland of Chicago and Laurence Tribe of 
Harvard (Kurland inclined toward conservatism, Tribe 
decidedly liberal), to collaborate on a memo sketching 
the scope of Senate discretion. It is indeed)ust a sketch. 

In an almost indecipherable sentence, the professors 
say: "The absence of a nominee's lack of adherence to 
constitutional values should not be deemed a sufficient 
ground for confirmation." 

By an insufficiency of an absence of a lack they mean: 
a nominee bears the burden of dispelling doubts about 
his or her adherence to "constitutional values." But 
that formation is unhelpful for the same reason it is 
unexceptionable. It does not clarify what those values 
are. 

In two speeches in the last eight months, Biden has 
been bolder. He says the Senate must ascertain "that 
nominees' Yiews and values fall within the bounds of 
acceptability." More specifically-but not very specifi
cally-he says the Senate must have no doubts as to a 
nominee's "commitment to the Bill of Rights or to 
constitutionally commanded equality." · 

But learned and honorable people differ about the 

implications of virtually every clause of the Bill of 
Rights and about what equalities the Constitution com· 
mands. 

Biden does, however, intimate that the Senate would 
be justified in rejecting a nominee who rejects the 
60-year-old "Incorporation Doctrine." It holds that the 
"due process" guarantee of the 14th Amendmel1t 
brings state governments under the control of the Bill 
of Rights. (The First Amendment, for eimmple, says 
"Congress shall make no !.1w ... abridging the freedom 
of speech." The incorporation Doctrine says: that binds 
states too.) 

Although an abstract argument can be made that the 
doctrine is unwise, Biden's intimation is correct: the 
Senate could legitimately refuse to confirm a nominee 
who, in the face o{ 60 years of precedents, wished to 
inject chaos into constitutional law by rejecting the 
doctrine. But what application has this criterion for 
rejecting a nomiaee to do with Rehnquist? None. There 
is no reason to suspect tliat Rehnquist has a radical 
agenda of opposition to such broad and settled princi
ples of constitutional law. 

Implicit in Biden's analysis is, I think, this principle: 
the Senate cannot legitimately reject a nominee merely 
because of his disagreement with this or that particular 
holding by the court, as, for example, regarding abor· 
tion or the exclusionary rule. Rather, rejection of a 
nominee must turn on the nominee's rejection of a 
meta-principle of constitutional law, the overturning of 
which would unravel a broad fabric of settled practices. 

But Biden has a political doctrine 'too. It is that 
Ronald Reagan is serving the "Radical Right," which 
aims to repeal the Incorporation Doctrine. Biden ne
glects to name any of these extremists who menace 
American liberty, but he has seen the whites of their 
eyes. They have, he says, "the vacant stare of the 
zealot and the acrid odor of burning books!" 

Oh dear. There he goes again, Biden the precocious 
orator. 

One way to attack Rehnquist's fitness would be to 
smear him with guilt by association with a conspira-
cy of radicals, who in the silent watches of the 
night dream the death of the Incorporation ,....i.~=== 
Doctrine. Biden knows better. If he op-~~==== 
poses Rehnquist, no serious person,..'------
will take him seriously as a presi· 
dential candidate. 
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Constitutional Process or Theater? 
~ehnquist Questioning Largely Limited to Events of Decades Ago 

By Al Kamen 
Washington P<>Rt Staff Writer 

Chief Justice-designate William 
L Rehnquist emerged from his 
enate confirmation hearings 
lightly wounded from challenges to 
is truthfulness, but with his ap
roval on track barring new disclo
ures. 

It could not have been otherwise, 
iven that nearly the past 20 years 
f his life were sealed off from in
uiry. 
Rehnquist would not answer 

uestions from the Senate Judiciary 
:ommittee about his prior judicial 

NEWS opinions: ~aying it 
ANALYSIS would 1mpmge upon 
___ __. judicial independence 
l do so. Nor would he talk much 
bout how he might handle major 
onstitutional issues in the future. 

The Reagan administration, cit-
1g executive privilege, would not 
!t the committee see what Rehn
uist did during his three years as 
ead of the Justice Department's 
Jffice of Legal Counsel during the 
lixon administration. 

And virtually no questions re
arding his health would be asked, 
espite the fact that Rehnquist has 
ever said a word in public about his 
982 hospitalization and his prob
~ms withdrawing from a powerful 
rescription drug, which reportedly 
emporarily affected his mental 
larity. 
The committee agreed such 

uestioning would impinge on 
'.ehnquist's "privacy." 

All that was left for the commit
ee was the hopeless task of trying 
o grill Rehnquist about events that 
ccurred 30 or more years ago, 
uch as alleged voter harassment in 
'hoenix or memos he wrote as a 
·oung law clerk or restrictive cov
:nants in deeds he may not have 
een, muc~ less signed. 

The situation is not exclusive to 
Rehnquist. Judicial nominees often 
leave more questions raised than 
resolved. But the hearings raise 
questions about what the Senate 
really knows about a candidate for 
one of the most powerful positions 
in government and whether it is 
fulfilling the role of "advice and con
sent" envisioned by the Founding 
Fathers. 

The hearings often seemed more 
like theater than a solemn consti
tutional undertaking. Senators 
darted in and out, some hardly at
tending, others spending nearly as 
much time sparring with each other 
in front of the television cameras as 
they did questioning witnesses. 

The "cross-examination" by most 
committee members was more of
ten a series of unconnected, ram
bling questions, followed by laconic 
answers from Rehnquist, who was 
following the advice lawyers always 
give clients to answer precisely the 
question asked and no more. 

The questions followed relentless 
and pointless speechmaking. It was 
enough to make veteran prosecu
tors and defense lawyers weep for 
their art. 

While tradition may support a 
superficial confirmation process, 
nothing in the law or the Constitu
tion requires it. 

The Constitution lumps justices 
together with all other officers of 
government whose appointments 
require Senate approval. The argu
ment is that questioning a judge 
about prior opinions, or the sugges
tion that a judge might be asked 
about them some day, will compro
mise judicial independence by mak
ing judges fear for their careers 
while on the bench. 

Aside from the obvious insult to 
sitting federal judges, it is hard to 
see how judges would slant opinions 
when they could not know when, if 

ever, they might be in the right 
place at the right time for promo
tion and Senate questioning. Those 
inclined to curry favor in order to 
ascend to a higher court will do so 
whether the Senate questions them 
or not. 

The executive privilege claim
shielding Rehnquist's Justice De
partment memos from scrutiny-is 
based ori the Supreme Court's rul
ing in the 197 4 Nixon tapes case in 
which the court for the first time 
recognized something called exec
utive privilege, The fact that such a 
claim exists in law, however, does 
not require its assertion by the ad
ministration much less require the 
Senate to bow to it. 

The Senate is fortunate in Rehn
quist's case that he has been on the 
court for the last 15 years, leaving a 
clear record of his views on major 
issues. But it may not be so fortu
nate in the future. 

The hearings, if not especially 
enlightening, were at least enter
taining. First there were the shout
ing matches among the senators to 
keep everyone awake. 

Then there was the abortion 
rights advocate who testified 
against Rehnquist. She took the 
opportunity to announce for the 
first time publicly, she said, that 
when she was younger she had once 
nearly died after undergoing an il
legal abortion at the hands of a 
Mafia-connected abortionist. 

There was also the unforgettable 
exchange between Senate Judiciary 
Committee Chairman Strom Thur
mond (R-S.C.) and Jeffrey Levi, 
head of the National Gay and Les
bian Task Force. 

Levi had just testified about 
Rehnquist, but Thurmond wanted 
·to know about homosexuals. First 
Thurmond said he was "shocked" to 
hear Levi's estimate that 10 per
cent of adult Americans are gay or 
bisexual. 

"Does your organization advo< 
or have any kind of treatment J 

gram for gays and lesbians 
change them so they'd be like 1 

mal people?" Thurmond asked. 
"We consider ourselves to 

quite normal," Levi replied. 
"You don't think gays or lesb 

are subject to change . ~ . you d· 
think they could be converted 
they could be like other peo~ 
Thurmond pressed. . 

"We are like other people," l 
said, "with one small exception." 

"That's a small exception? Th 
a pretty big exception, isn't 
Thurmond said. 

The last witness, perhaps fitt 
ly, was a litigant in the fed· 
courts named Bal K. Tharper ' 
decided to plead his case to 
committee. Acting Chairman ~ 
Orrin G. Hatch (R-Utah) cut hin 
barely two minutes into what pr 
ised to be a lengthy discussion ol 
legal claims. 

JFI('s Georgetown House 

Ha<l Restrictive Covenan, 
United Press International 

John F. Kennedy purchase 
Georgetown house when he w 
senator that was covered by a 
enant barring blacks, U.S. Ne\\ 
World Report reported yesterdi 

The deed obtained by the r 
azine and published in its Aug 
issue showed that Kennedy bo1 
the house in 1957, but no proof 
found that he knew of the cla 
According to the covenant for 
house at 3077 N St. NW, "lot 1 ( 
square 1229," no part of the 
"shall ever be used or occupie 
or sold, conveyed, leased, rentE 
given to Negroes or any persc 
persons of the Negro racE 
blood." 

Restrictive convenants be< 
newsworthy last week when it 
revealed in confirmation hea: 
that deeds for two properties 
chased by Chief Justice-desi~ 
William H. Rehnquist in 1961 
197 4 prohibited sale or leas 
blacks in one instance and Je1 
another. 
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Def ender of the Justice 
By LINDA GREENHOUSE 

Speclol to The New York Times 

WASHINGTON, Aug. 1 - Now 
the fierce partisan, now the student 
of the Constitution, with biting sar
casm or gentler gibes, Senator 
Orrin G. Hatch emerged from the 
Supreme Court confirmation hear
ings this week as the principal de
fender of the Reagan Administra
tion and its nominee for Chief Jus
tice, William H. Rehnquist. 

If the four days of hearings gave 
the public an unusually .close look 
at a sitting Justice, they also pro
vided a public forum for the. in
tense 52-year-old Utah Republican 
who is believed in some quarters to 
be a possible Supreme Court nomi
nee himself if President Reagan 
gets the chance to make another 
appointment. 

Midway through a second term 
in the Senate, Senator Hatch is only 
fourth in seniority among the Re
publicans on the Judiciary Com
mittee. Yet it was he, rather than 
Senator Strom Thurmond of South 
Carolina, the committee's 83-year
old chairman, who took the lead in 
trying to guide Justice Rehnquist 
through the traps the committee's 
Democrats had laid. 

In the process, he had a number 
of biting exchanges with the Demo
crats, particularly with Senator 
Edward M. Kennedy, the nomi
nee's most outspoken opponent. 

Questions Called 'Ridiculous' 
"You know it's ridiculous and I 

know it's ridiculous," Senator 
Hatch snapped as Senator Ken
nedy continued pressing Justice 
Rehnquist on the question of re
strictive covenants on property he 
owned. 

"I don't think it's ridiculous " 
Senator Kennedy replied. "The 
real question is the sensitivity of 
this nominee to issues of civil 
rights." 

"Oh, come on," Senator Hatch 
said. "This is being blown way out 
of proportion." 

At the hearing today, Senator 
Hatch took on a new role, that of 

cross-examiner of the witnesses 
the Democrats produced to testify 
about Mr. Rehnquist's activities as 
a young lawyer and Republican ac
tivist at Phoenix polling places in 
the early 1960's. 

Senator Hatch Is an experienced 
trial lawyer. But he met his match 
today in the Democrats' lead wit
ness, James J. Brosnahan, a San 
Francisco lawyer. 

For nearly an hour, Senator 
Hatch tried to undermine Mr. 
Brosnahan's testimony that Mr. 
Rehnquist had challenged voters at · 
a Phoenix polling place on Election 
Day 1962. Mr. Brosnahan, who 
knew Mr. Rehnquist personally, 
went to the polling place as an 
assistant United States attorney to 
investigate complaints. 

An Unshakable Witness 
In his own testimony before the 

committee earlier in the week, 
Justice Rehnquist disputed Mr. 
Brosnahan's account and said he 
had never personally challenged 
voters' qualifications. 

Mr. Brosnahan was unshakable 
under Senator Hatch's rapid-fire 
questions. FinaHy, Senator Hatch 
said: "We've got a conflict be
tween you and Justice Rehnquist 
over events that occurred 24 years 
ago, and you admit that you never 
observed anything personally." 

Mr. Brosnahan said with some 
heat: "It is not accurate or fair to 
suggest that I said I didn't see any
thing. You have not correctly char
acterized my testimony." 

Mr. Brosnahan proved such a 
strong witness that some Republi
cans said privately that Senator 
Hatch's effort to discredit him had 
backfired. 

Earlier In the week, under ques
tioning by the Democrats, Justice 
Rehnquist declined to defend his 
written opinions on the ground that 
he should not have to account for 
his actions on the bench. 

Senator Hatch undertook to de- · 
fend him. The Senator discussed in 

TheNewVorkTimes/JoseR. Lopez 

Senator Orrin G. Hatch at Judici
ary Committee bearing. 

detail Justice Rehnquist's solitary 
dissent in the Bob Jones Unvierslty 
case, in which the Justice took the 
view that universities that practice 
racial discrimination are entitled 
under current law to tax-exempt 
status. 

Senator Hatch said that, far 
from . endorsing discrimination, 
Justice Rehnquist was simply tak
ing the view it was up to Congress 
to amend the Internal Revenue 
Code. "That is a principled consti
tutional position," he said, "one 
you should be given credit for. 
rather .than condemned for." 

A conservative from one of the 
most Republican states in the 
country, Senator Hatch is not 
particularly well known outside the 
Senate and Republican circles. But 
some political experts believe that 
will change. "Orrin will be coming 
into his own as a national figure," 
Charles Black, a Republican politi
cal consultant, said today. He said 
"a lot of people" were watching 
and discussing Senator Hatch's 
performance at the hearings. 
"From what I'm hearing," Mr. 
Black added, "he's doing a good 
job." 
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4 Rebut Testimony by Rehnquist 
On Challenging of Voters in 60's 

By STUART TAYLOR Jr. 
Special to 1be New York Time& 

WASHINGTON, Aug. 1- Four wit- People and the National Organization 
nesses, Including a former Federal for Women, also offered testimony to
prosecutor, today contradicted Justice day, -passionately denoWlcing Justice 
William H. Rehnquist's sworn testi- Rehnquist as a determined and "ex
mony about his role in Republicans' tremist" enemy of the rights of blacks, 
Election Day efforts to challenge voter women and the downtrodden. 
qualifications in Phoenix in the early The testimony wrapped up a four-
1960's. day hearing on the nomination, some of 

The testimony, including a detailed whose sessions went late into the night. 
description of a shoving match at a A committee vote on the nomination is 
polling place, put Republican support- schEi<luled for Aug. 14 and a floor vote 
ers of Justice Rehnquist's nomination for September. Some committee mem
to be Chief Justice of the Unit~ States bers said Justice Rehnquist might be 
on the defensive for the first time. called back as a witness to confront · 
, Several Democrats said it raised specific allegations about Election Day 
serious questions about whether Jus- activities. Negotiations continued over 
tice Rehnquist testified truthful!y when the request by some committee mem
he denied that he had personally chal- bers to see Internal memorandums 
lenged the qualifications ofany voter at written by Mr. Rehnquist when . he , 
Phoenix polling places from 1958 to worked in the Justice Department in 
1968. the Nixon Administration. 1 

Major civil rights and womeri's Senator Orrin G. Hatch, Republican 1 
groups, including the National Associa-
tion for the Advancement of Colored Continued on Page 12, Column 5 



4 Kebut Kehnquist Kemarks 
On Voter Challenges in 60's 

Continued From Page l 

of Utah, raised his voice to an angry 
3hout several times as he sought to dis
credit testimony by James J. Brosna
han, the former Federal prosecutor, 
who is now a senior partner In a major 
San Francisco law firm. 

Witness Says He Saw Acls 
Mr. Brosnahan said that on Election 

Day 1962 he saw Mr. Rehnquist, whom 
he knew personally, while investigat
ing complaints of voter harassment at 
a Phoenix polling place. Mr. Brosna
han said he had been told and was con
fident from the circumstances that Mr. 
Rehnquist had been challenging voters 
and upsetting them, apparently In an 
effort to slow the vote in the precinct, 
which was predominantly Democratic 
and had many minority voters. 

Mr. Brosnahan drew loud applause 
from the crowd of more than 200 people 
at the hearing when he reproached 
Senator Hatch, who cross-examined 
him aggressively, for implying that 
Mr. Brosnahan would come to Wash
ington to testify falsely about a mem
ber of the Supreme Court who is likely 

The New YOl'tTlmet/MttrllynnK. YM 

Benjamin L. Hooks, chairman of 
the Leadership Conference on 

Civil Rights, testifying. 
to become Chief Justice. Henever wav- +---------------
ered from his account in three hours of 
testimony. 

The four people who gave sworn 
testimony today contradicting various 
sworn statements by Justice Rehnquist 
were Mr. Brosnahan; Dr. Sydney 
Smith, a psychologist who was a pro
fessor at Arizona State University at 
the time; Charles Pine, former chair· 
man of the Arizona Democratic Party, 
and State Senator Manuel Pena, a 
Democrat from Phoenix. 

Tonight, several witnesses testified 
that Mr. Rehnqulst's activity about the 
elections was confined to providing 
legal advice to Republican poll workers 
and challengers. 

Senator Paul Simon, Democrat of Il
linois, said in an Interview after hear
ing much of the testimony that "seri-

: ous questions have been raised" about 
Justice Rehnqulst's truthfulness, :and 
that "at least a small cloud of un<:er
tainty that could grow" hung over the 
nominee's prospects for Senate confir
mation. 

The question of whether further 
hearings would be held on the nomina
tion was not resolved. Senator Strom 
Thurmond, Republican of South Caroli
na, the committee chairman, said he 
would give Justice Rehnquist an oppor-

ty to return to the stand If he 
anted hut would not demand that he 
o so. The chairman's position can be 
verridden by a majority vote of the 
ommittee. 
Democrats said It might be neces-

ary to schedule further hearing time 
to explore the conflicts between Justice 
Rehnqulst's testimony and that of 
other wlmesses. They said the central 
issue was not whether Justice Rehn
quist had violated the law in the 1960's 
but whether he had been truthful in his 
sworn testimony Wednesday about 
what he did then. 

Dispute Over ll<>curnents 
Some Democrats suggested that the 

committe<l vote might have to be de
layed for further testimony on the 
Phoenix allegations and to resolve a 
dispute over President Reagan's re
fusal to let the committee see memo
randums Mr. Rehnquist prepared 
while In the Justice Department in the 
Nixon Administration. 

Lawmakers and the Justice Depart
ment continued to haggle over whether 
Democrats would be permitted to re
view Internal documents on civil rights 
and other issues wrttten by Mr. Rehn
quist from 1969 to 1971, when he was 
head of the Office of L.egal Counsel. On 
Thursday Mr. Reagan said he would 
deny the committee access to the docu
ments on the grcund of confidentiality. 

There were reports through this af
ternoon that Democrats and Republi
cans were close to an agreement that 
would permit Democratic staff aides to 

review the documents in the presence 
of Justice Department officials. But no 
final agreement was announced, and 
the negotiations were expected to con
tinue next week. 

In testimony today, Dr. Smith said 
that on Election Day in 1960 or 1962 he 
had been at a predominantly black pre
cinct when Mr. Rehnquist drove up and 
approached two blacks standing in line. 

He said Mr. Rehnquist held up a 
white card and said: "You don't know 
how to read, do you? You don't belong 
in this line and you should leave." Dr. 
Smith said he saw this as "clear intimi
dation." 

Justice Rehnquist, asked on Wednes
day about a similar account Dr. Smith 
had given to the Federal Bureau of In
vestigation, testified that Dr. Smith "ls 
mistaken" and that he had never done 
such a thing or otherwise challenged 
voters on the ground of illiteracy. 

It was legal In Arizona until 1964 to 
challenge voters as unqualified if there 
was reason to believe they were illiter. 
ate, Mr. Brosnahan testified, but not to 
harass or Intimidate voters or to stOp 
everyone in line without reason to be
lieve they were unqualified. 

Melvln J. Mirkln, a Phoenix lawyer, 
also gave testimony that appeared to 
conflict with that of Justice Rehnquist, 
whom he called "an honorable man.'' 

Republicans on the Judiciary Com· 
mlttee stressed that all five witnesses 
were or had been active Democratic 
workers. The witnesses acknowledged 
this but denied any partisan animus. 

Mr. Brosnahan, the former Federal . 
prosecutcr, testified that on Election 
Day in 1962 he had gone to a precinct in. 
"predominantly Hispanic and black" 
southern Phoenix to investigate some 
of the numerous complaints that day 
that Republican workers were chal
lenging voter qualifications so aggres
sively and Indiscriminately as to con-
stitute harassment. . · 

"At that polling place I saw William 
Rehnquist, who was known to me," he 
said. "He was serving, on that day, as a 
challenger of voters. That is to say, the 
complaints had to do with his conduct." 

In response to Senator Hatch's ag
gressive cross-examination, Mr. Bros
nahan said the Senator was mischarac
terizing his testimony. 

The following exchange took place at 
one point: 

Mr. Brosnahan: "If I wasn't abso
lutely sure that I interviewed Bill 
Rehnquist because voters pointed him 
out. do you think. Senator, I would do 
that? Because I assure you---" 

Mr. Hatch: uyes, sir, I do." 
Mr. Brosnahan: ui assure you, I as

sure you that If it was ·even close, if it 
was even close I would be home having 
my Friday afternoon lunch at Jack's 
and I would not be here In front of you. 
I'm telling you my recollection." 
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Witnesses being sworn In before testifying at the Judiciary Committee I Mlrldn, Manuel Pena and Sydney Smith. They spoke on the reported chal
bearlng. From the left were Charles Pine, James J. ~~nahan, Melvin J. lenglng of v~ters by William H. Rehnquist In Phoenix In the early 1960's. 
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Rehnquist Disputed on Election Role 
Democra.tic Witnesses Say Nominee Challenged Minority Voters · 

By George Lardner Jr. and Al Kamen 
Washinaton Poat S1all Writers 

Four persons testified under oath 
yesterday that they saw Supreme 
Court Justice William H. Rehnquist 
challenging and intimidating voters 
in predominantly black and Hispanic 
precincts of Phoenix during state
wide elections between 1958 and 
1964. 

A fifth witness, a former federal 
prosecutor who was sent to inves
tigate complaints at one precinct in 
1962, said unhappy voters he found 
when he got there pointed out 
Rehnquist as the Republican chal
lenger wh0 had been giving them 
problems. 

"In the words of [the late Su
preme Court] Justice Potter Stew
art on another occasion," one of the 
witnesses, Sydney Smith, said, "I 
may not be able to define intimida
tion, but I know it when I see it." 

The testimony of the five, all 
Democrats, contradicted Rehn
quist's account earlier this week at 
the Senate Judiciary Committee 

JAMES~BROSNAHAN 
.•• "I didn't get , , • mixed up" 

. . 
hearings on his nomin;\tion . to be 
chief justice of the United States." 

Committee Democrats yesterday 
suggested that Rehnquist might be 
called ba~k for further questioning. 
Committee Chairman Strom Thur
mond (R-S.C.) said he would offer 
him that opportunity. 

Rehnquist's most vocal defender, 
Sen. Orrin G. Hatch (R-Utah), tried 

· repeatedly to shake the accounts of 
.some of the witnesses. But he was 

· unsuccessful, especially in his ques
tioning of the former prosecutor, 
James J. Brosnahan, now a San 
Francisco trial lawyer. 

~t one point, Hatch suggested 
that Brosnahan . had Rehnquist 
mixed up with a Republican chal
lenger named Wayne Benson, who 
.was removed by police from one 

· ' precinct in 1962. 
· "I didn't get Bill Rehnquist mixed 

up with anybody named Benson," 
Brosnahan replied. "I knew him 
theu. And I could spot him now. 
And there's no que.stion about that." · 1 

The Democrats were followed to 
the microphone by six Republican : 
Party officials and workers active in 
Phoenix in the early 1960s. Those 
witnesses along with the area's 
Democratic Party chairman in i962 
and a retired Phoenix police officer 
all testified that they never saw 

See REHNQUIST, AS, Col. 1 
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! _.ftepo.ie~s Notebook · . Iii 
: Rehnquist to Scaliq, .. '.~; ' 
·· Bitterness to . Bo~horilie·3~: .· 

i .-, :i ~-j 

. ·.~l:l"!~'i ~~ 

1"'° By STUART TAYLOR Jr. 
Special to Tiie New Yurt Time! 

WASHINGTON, ~ug. 7-:-After the 
rancorous partisan disputes that 
marked the Senate hearing last week 
on Chief JUStice-designateWilliam H: 

i Relinquist1 the session thiS week on 
Associate .Justice-designate Antonin 

· Scalia began almost like a bipartisan 
tjilebration of the American dream. 

No fewer than seven members of · 
the Senate, in opening statements to 
the Judiciary Committee, made sure 
the tele\tision audience . knew bow 
proud they were that J119ge Scalia 
was the first son of Italian inimi-

. grants ever nominated. to sit on_ the 
highest court in the land. 

"This is a magnificent tribute to the 
. Italian-Americans of this nation," as
serted Senator Pete V. Domeoici, :Re
publican of New Mexico, an Italian
American himselt 

Added Senator Pl\ul Laxa.lt, Repu~ 
llcan of Ne'l(ada, "It's really expert

. encing the American dream itself in 
many respects, to have the SQll of Ital-

, ian immigrants rise to this very high 
position." Several Democrats joined 
in the celebration. · . · , 
. .. Flnally; Senator Howell Heflin, 
Democrat of Alabama, with tongue 
.planted firmly in cheek, told the 
nominee in a thick, stentorian drawl, 
"I would be remiss if I did not men
tion the fact that my · great-greatL 
grandfather married a widow Whb 
was matried first to an ltalian-Amer
ican." ·, ., 
· "Senator, I've been to Alabama 

several times, too," Judge Scalia of
fered In the same spirit of convivial
ity . . 

"So, Judge Scalia," Senator Heflin 
continued, "it is with pride that I wel
come you on behalf of the 4,322 Ital
ian-Americans in Alabama, and the 
other four million people, to these 
bearings... . ' 

PRESERVATION COJ.>1· 
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. µi time, some of the bitterness · , 
from. the Rehnquist hearing . spilled 
over mto the Scalia hearing, however, r · 
as Republicans assailed the commit
tee's more liberal Democrats for 
~ Sharp inteqogations of Justice 
Rebnqtiist on matte~ including his 

I . iwuted i.isensitivity. to minority 
. ~-~ ~r their sqggesttoos that 

I 
.some or hiS' answers inay 1'ave beed 
false. • . L. · 

. · "Wen, Welcome to ihe pit,·· senator 
· Alan K. Si.inpson, RepUblicitii'of Wyo-

1
, ming, !ll!id by way of greetitig Judge 

SCalia. , . ' . 
! ·Senator Simpson 'then ~an a ti-

rade against "the gieat biinters who 
.. ~ve beett out ti> tack the Pelt of Sill 
R~~ On the~ of the deU.'' 1 

' . . . .. OQe of us lleie"would want ·,h 
sit t there at that table,".he t011i 

, the nominee. "We COUldn't pjlss· t11e· 
t test~. We c:ouldn'~ ·Sfand tlie heat. :gt 
. easier up here. Here we can brag 

bluster and blather and almost like 
c:Omic book character you cbuld irl

: vent, Captain Bombast,
1 

pUlJ. the ca~ 

' . ' 1· 
.._l;:,..ii~ 

/l '· 

'' I 'Well, 
welcome . . ..,,,$. 

. to the pit~,-~: 

I 

I 
/· 

I 
; 

~\~ 

A &n;.1.~,.;.K Sim~ 

. . " \.; . ~ . :;-" :~ 

:, around the shoulders and shQut the 
magic words, •Get him.' And rise 
above it all in a bl;lSt of bot air." ' 

When Senator Simpson went on to · 
say, • "stonewalling, wiretapping, 
·cover-up, Lord's sake, if there isn't 
one of us here at this table that ·~~t · 
dabbled in all that mystety, .. s6me ih 

' the crowct;wondered alOUd where pe~
soruil corifes5ion left off and poetic .Ji-

, .cense began. • :··· ·: · ... . ·' 
"So, ·dig m and keep :Your fine 

bun1or," . Senator Simpson went on. 
. ·· "Tell 'em you did play the piano, and 
· they will 'likely &Sk you where, an4 

when, and ,..hether the .place .w~ 
properly licensed, or was the.re girla. 
there." . · ' 
· In the midst of this monologue, '11¢·. 

Posed ·a question - "who appointed , 
u$ the seorekeepef8? :woo appolnted 
us the jOO,ge?" ~-.tO which ~tor 

. :patricJt ··1 ~-. 1..eab$ ':ventured a re-
,. :'sj)oiise. · . · . . l' . I 

: "The answer. of course. is simple/' ·. 1

1

- .the VetJl!ont ~ocrat iajd: . ·~ 
Constitution ~tS us'." ·· . . . •• · 

.• •. ,,-. I·" 

As is usUal ~ COngreSsionai hear
bigS, the witneSses, in partic:Wa! Jus
tice · Rehnquist . and . Judge ;:~• 

' · dodged With · ease &round questioos 
·that they did not want to answer di~ 

. recily. i'. • . . •' •. '·.' . . . . 

As in~rrogators on.the comn:iittee 

I 

I 
\ 
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fumbled with scripts prepared bf .. · 
aides, trial lawyers in the audience . 
ground their teeth in frustration and~ • 
waited, often in vain, for someone tcf •·· 
ask the right foll?w-up question to pin, • 
an important pomt down. . 

Justice Rehnquist managed for ·· • 
what seemed like hours of question:::· .. ' · 
ing to avoid expressing a clear vieVV;; •. ~ .. 
on whether, if he had been on the Su- . 
preme Court in 1954, he would hav~: · " 
joined in its unanimous decision strik-· ,, . 
ing down racial segregation ot ~· 
schools. ·· · 

Senator Joseph R. Biden Jr., Demer. .... 
crat of Delaware, chided Justice ·· 
Rehnquist for using "a little bit · o'f · · • 
sophistry" in sidestepping one ques- . · 
tion on the point. But try as he migh~,~ 

... ·~.., 

As is usual at 
hearings like these~-'.~-

·~ " .. 
,. .. 

witnesses dodged .:~~~~
some questions 
with ease. 

.... :!:' , .. -.. -
r , 

Senator Biden could not get an Wl"~ c • ,,,•; 

equivocal answer on whether Justice" "1;i'i 
Rehnquist, who said he had follow~ · : ·· 
the landmark desegregation prece-
dent since he joined the Court in 197.fu'.. : 
would have joined in laying it down in 
the first place. . 

During one break, Senator Heflin,~ . 
former Chief Justice of the Alabama .. 
Supreme Court who knows well the 
lawyer's craft of fielding questions 
without quite answering them, ob
served that Justice Rehnquist "an
swers like a well-coached Depart
ment of Justice nominee." For tfie' 
justice responded narrowly and cai:r-: ·. 
tiously to each question, volunteered . 
little information that was not specifi~ · 
cally requested and seemed unable to · 
recall the details of disputed episod~ ·; 
in his past. 

• 
Senators of all political persuasions · 

seemed frustrated by a kind of Cattjl• · 
22 logic that stymied their questii>Ji- ' 
ing of Justice Rehnquist and Judge 
Scalia about great constitutiona( 
issues. -

As Justice 'Rehnquist explained ft: · 
he could not defend in detail his a:c-
tions in his nearly 15 years on the Su~-· 
preme Court because he should not~
"called to account" before the Senate 
for his judicial acts, and he could ngt~ 
say much about issues that might 
come before ' him later for fear 'pt 
compromising his impartiality. . ·-

Judge Scalia refused even to s~y. 
whether he still believed what he had 
written as a law professor in 1979'; 
when he published .a scathing attack 
on "racial affirmative action" pl;:tlis,·· 
or in 1982, when he assailed ·the Free
dom of Information Act as "the Taj . 
Mahal of the Doctrine of . Unantii;;i-. 
pated Consequences, the Sistme. 
Chapel of 'Cost-Benefit Analysis !gj. 
nored." . ..; .. 

Those rules of preclusion, wh\i::b · 
previous judicial nominees have .aLSo · 
invoked, ofyen left senators strug" ~ 
gling in vain tO formulate questioru; · 
sufficiently vague ,as to avoid a "no 
comment" but not ·so vague as to in
vite an utterly platitudinous. re:. 
sponse. ·,:·· .... . ~ 

~· ·;,/ 
• ! .:,, 

The tediUm attendant to such intei:
rogations was occasionally a11eviatf:d 
by flashes of Judge Scalia's renowned 
wit and good hinnor. . . · 

At one point he said that"when he 
studied antitrust law at Harvard Law 

·school, "I didn't understand it," but 
has taken some comfort from being 
told since then by experts in the field 
that "I shouldn't have WiderStoOd-it 
beCause it didn't make· any se~ 
then." · · .. ·. ·;,;~. 

·At another point he conf~ssed, W\t!l 
becoming candor for a ~egaf scholar 
with his credentials, that " l;m a li{tl.e 

. wishy-washy" on the much-debated 
· question of whether judges enforcilig 

the Constitution should · .adhere un~ 
waveringly to the original intent of its 
framers. · 
. Early iii the hearing, senator How
ard M. Metzenbaum, ari Ohio Demo
crat who was an aggressive interro
gator of both nominees, jokingly re
proached Judge S~ia for showing 
"bad judgment in whipping me" Ip a 
tennis gam~ · >- '· .. 

The judge, known as a fierCE 
competitior in contests ran~g fron: 
squash to five-card stud, had a readl 

. response. · · ' · 
"It was a case of.my integrity over

coming my judgment," he "Said. 
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, 'Seil. Hatch. ~ft, and Miciary );anel Chall-Man Strom Thurmond (K-S.C.) telephone Chief Justice-designate RehnquisL 
; . ,· '· . ' . . 

fCivil Rights. "I think there's going 
t . . . i to be a hell of a. fight on the Senate 
1fioor." I . . . . . .. 
I Sen. Orrin G • . Hatch ,.CR-Utah) 

1 
said Rehnquist's foes bad ~ft no 

1
.stone unturned and that his sup

i ·;porters were "hotly incensed by the 
· way he bas· been treated by this 
ooi:nmittee.. Hatch bad earlier crit

;. iCized Rebncjuist · opponents for 
making an issue of Rehnquist's re
ported dependence on a hypnotic · 

• drug prescribed . for him between 
1977 and 1981. 

. . The tlll'bulent debate over Rehn
: quist deflected liberal attacks that 

might otherwise have been aimed at 

the equally conservative Scalia. The find him significantly more conser-
civil rights ·groups that .oppose vative than Chief Justice Burger." · 
Rehnquist took no stand on Scalia, "Judge Scalia's philosophy is not 

..wlJo ~eW: ijre f!Ia4ily f:rom fe'1}µlist .•. . my philosQ_phy,~ ·~y ,~, -~ J~ ,, I 
and pro-abortion groups. , the phllOSQphy 'Of :·~>J.t~ I 

This was reflected in the 18-to-0 . . . . [But] we should · ~.~pett ·the· j 
vote for the former law professor, mandate the president has earned," 
who has served on the U.S. Court of · Metzenbaum was ·more critieal, · 
Appeals here since 1982 and is the saying 'that Scalia's writings and 

. first ·Italian American nominated to legal opinions show that he bas . 
the high court. been "hostile to affirmative action," 

"I was encouraged by Judge critical of the Freedom of lnforma-
Scalia's statement that he does not tion Act and "has often ruled 
have ~ agenda of cases he is seek- against freedom of the press. But I 
ing to overturn," Biden said . . Al- cannot conclude that he will pursue 
though he disagrees with many of a course of constitutional extrem-

~ Scalia's views, Biden said, "I do not ism." 

f061f"'~' 
'! ~ ·-~~ l . ' 
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Chaotic Confirmation Process for Bench Nominees 
Suggests Politics, Not Qualifications, Prevails 

By STEPHEN WERMIEL 
Staff Reporter of THEW ALk STREET JOURNAL 

WASHINGTON-As the Senate Judi
ciary Committee votes today on the Su
preme Court nominations of William Rehn
quist and . Antonin Scalia, few questions 
about their qualifications remain un· 
asked. 

But the process raised important ques
fions that remain unanswered about the 
role of the president in selecting and the 
Senate in confirming Supreme Court jus
tices. . 

Among these issues-are what role politi
cal ideology should play in the president's 
choice and the Senate's review, how much 
weight should be given to the American 
Bar Associatjon's rating of candidates, and 
what kinds of questions senators should 
ask nominees in the confirmation pro
cess. 

' The confirmation process is a complex, 
sometimes confusing one, and there isn't 
any consensus on 
how it can be im
proved. Scenes 
from the recent 
confirmation 
hearings and else
where illustrate 
the complexity 
and suggest that 
politics, . rather 
than quality, is of
ten the dominant 
force: 

· -During 
nearly two full William Rehnquist 
days of testimony, 
Justice Rehnquist, who is being elevated 
to chief justice, refused to discuss deci
sions or dissents he has written in his 15 
years on the Supreme Court. He was 
more than happy, however, to answer . 
questions about his view of different parts 
of the Constitution. 

~Mr. Scalia, nominated to the high 
court, testified for one day, happily dis-

- cussing what he has written during four 
years as a federal appeals court judge, 
but refusing to give his views ofi any part 
of the Constitution. 

-Sen. Edward Kennedy (D,., Mass.), 
who has joined criticism of President Rea
gan and conservative senators for applying 
an ideological litmus test to judicial nomin
ees, opened his questioning of Mr. Scalia 
by asking if he expects to overrule the 
1973 decision giving women a constitutional 
right to have abortions. Judge Scalia de
clined to answer. 

-Sen. Orrin Hatch (R., Utah), who has 
accused the ABA lawyers who rate judicial 
nominees of having a "liberal mentality" 
and trying to block conservatives, strongly 
praised and defended the ABA's finding 
that Messrs. Rehnquist and Scalia are both 
"well qualified" for the appointments. Sen. 
Kennedy, who has cited low ABA ratings 
as a basis for opposing some of ·President 
Reagan's judicial nominees, attacked the 
thoroughness of the ABA's examination of 
Justice Rehnquist and Judge Scalia. 

-New York Gov. Mario Cuomo, a Dem· 
ocrat, suggested in a speech at the ABA 
annual convention that the selection of fed
eral judges and Supreme Court justices be · 
made on a nonpartisan, merit-selection 
basis similar to one used in New York 
state. This system would probably lead to 
approval of Justice Rehnquist and Judge 
Scalia, he said. But although the proposal 
was well-received at the ABA meeting in 
New York, Republicans in Washington 
were quick to criticize it as sour grapes by 
Democrats who don't control the White 
House or the Senate. 

Some political leaders and legal 
scholars accept the dominance of politics 
as the way it has always been. "It is a 
common practice for presidents to make 
their judicial appointments based on their 
perception of the appointees' political 
views," Justice Lewis Powell said in a 
speech at the ABA convention. 

But others are concerned about this per
vasive role. "Whether it's Franklin Roose
velt or Ronald Reagan, liberals or conser
vatives, the president and the Senate 
should not be trying to fix the judicial 
deal," said Gov. Cuomo. "By forcing the 
judicial branch to do the work of the other 

. two branches,'' he said, the president and 
Senate "threaten" the independence of 
judges. This "can bec;ome a grave danger 
because it can dilute the people's confi
dence in the court." 

Befor.e Chief Justice Warren Burger an
nounced in June his plans to retire, Sens. 

Joseph Eiden of Delaware and Paul Simon 
of Illinois, Democrats on the Senate Judi
ciary Committee, began trying to define 
a role for the Senate in future confirma
tions. 

The result was a letter from Philip 
Kurland of the University of Chicago Law 
School and Laurence Tribe of Harvard 
Law School, respectively a conservative 
and a liberal legal scholar. The letter said 

- · that the burden 
should be on a 
nominee to prove 
his qualifications, 
rather than on the' 
Senate to disprove 
them, and that 
judges shouldn't 
come from the 
"lunatic fringes " 
of legal thought. 
It also said that 
while senators 
shouldn't substi-

A ntoninScalia tute their prefer-
ences for the pres

ident's, legislators should determine that 
judicial nominees believe iri the Bill of 
Rights and the 14th Amendment guaran
tee of equality. 

But efforts by a handful of senators to 
use this very general guidance in the re
cent confirmation hearings sometimes 
clashed with the views of the nominees 
about what they would discuss. 

As a result, the hearings were some
times contentious, as when Democrats be
came frustrated with Judge Scalia's un
willingness to discuss different laws or 
constitutional provisions. But conserva
tive Republican senators who criticized 
the questioning by Democrats have ap
parently forgotten their oWn attempts in 



·1· l!!af.· ~in . . down .. ·Sandra O'Connor, then' a . m~nt on decisions they have reildered," he . · says, "reads as though the matter of se- . : 
.~u ···· . COurt • nominee, · on such · Jssues · said. · · , · lecting and confirming jlistices to the Su-, 
as im, busiiiganaschool.Prayer. · . New York's Gov. Cuo.mo is among the preme Court is no differept frOm electing a , 

: So~iiegal expertsthink ,there lSri't any strongest voices for change. The debate in · president or a senator and judging them by . 
:need Jij:t,hange the sy~m of confirming ·editorial columns and in the Senate Judi- their positions on the current politicill is-
;judges'pd justices, '"'The process is work- ciary ~nµnittee over ihe nominations, he sues.,;· · ' · · " 
'ing quifeJwell,'' !>a:id Willi3,!J1 Falsgraf, ·a r=-=· =--:::::::;-:·===:=:==:=:===============::±::=="---~· 
1c1eveli!j)d Jawyer :whose term as . ABA 
1Presi<teyt ended yesterday. "There may 
:have *n ~me excesses'' in the commit-
;tee's gµesttoning of Justice Rehnquist and 
Judge ,$t;alia, Jie said, "but I'd rather. have 
lthat tQ"·· permit a full 3nd thorough . re-
1\Tiew." . .' : . · · · '.. . ·. · 

Bui u0t·~n leg~ e~ agree.about the · 
1roper '.fOCUS for the Senate'. P)lillp La.co-· 
Iara·,· !l respected Washington lawyer, says 
Justice ~hnqtitst . drew the proper tine. 
'The $¢riate oqght to know how, one views · 
he Coristitutlon: ~. he ·Sa.ys, ·3$ long as the 
1uesticin5 .are general ones about philoso- . 
>hy, rather than.about specific cases likely 
.o arise. "It's improper for judges to com· . . ~ . . . 
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't(letj~''.1\b-OUt .\l\~J!Qqmsf s Health 
' Are 'Gilled 'Ov~l"reactioti' of Foos ' :· 

.. ' ..... •. . ,.. . . i"f 

· . &oote: ~mmittee Ex~ctedto Endorse ,Nomlnee 'fl4ay · 
\ • . · ~ ;• · I . l -\: . . . : ", . ' . ~ _.-

" . ·By H~ Kurtz . , _ 
1 

~mnia. Sources said the report by Or. William 
Washington P• Staff Wriiier Pollin, former director of. the National Institute 

1 

on Drug Abuse, -did not address whether Rehn
Sen~ ofrln G. Hatch CR~Uulh> Srld y~terday _ . quist was a passive recipient of the medicine or 

tha.t questions aoout. the past health problems of ' preSsed foi:. bigger dos.ages. ' .· . . ' ' .. ' 
ChiefJustiee-designclte.William H. Rehnqtiist ate · Hatch did n,ot dispute repori:s that ~ehnqilist 

· •.an ovei'reciction by inany who would like to hurt was dependent on the drug, but said the question 
bis~." . . 1,, ' • is no longer releWit. He said the important pomt 
.. ;Hatch'$defeose of Rehnquist· came as the Sen- is that the .report 'found AO difficulties or MY 
•te ~ ~tte:e pre~ to vote today reason to doubt that Mr. Justice RehnquiSt is 
4)Q.;the DQmtnatiOn, which ·tenators of both par- . ~ble ofperforming bis duties as chief justice." 
ties ptedicted will be approved by a comfortable .. Hatch . tiaid he . f~tind · the reJ>Ort ~ thorough 

' DUU'gin. · · · · · ... . · "Teview" ev~n though Pollio did nof interview 
. · Sen. :Paul simon (D-Dl.) ann00nred y~~rday 'Cary or Rehnqtiist. · . ; 
that be will opp0se Rehnquist, but there are still Simon 'urged corijmittee . ·Chairman Strom 

· exPectetI to be rio · m~re ~ siX or seven -votes Thurmoild (R.;.s.C.) to make the medical report 
. against him on th". 18-member eqmmittee. · · · . o~ . ·Rehnquist public~ B~t' T~ond ~e<:~e~ 
· Siinon said Rebnquisf s epposition· to civil ,;r.~erday because~ he ~d, "the info~tiOn m •t. 
rights .~ver •three· ~~ Diakcii ·. ltim unsujt~ , ~. }B iJf a. personal . ~d · tµghly. confidential : hatur~. 
for beading the federal judici8ry. · · Our · agre:ement v.:a5 for t~. ~port to re~ 

The questions about ReluiqUist's past health ~den~,'!°~~ mtend that it stay that way; 
followed three controversies that added ~ .. · Sjn\on, }ll JOlll1Dg Sens. ;Ed~d M. Kennedy 
and · teo8ion t0 his OOnfitma~ hearings t>Ut CD-Mass.) and,Howard t4· Meuenbaum CD-Ohio) 

, failed to jeopardize bis _majority support on the · as the only definit~ votes. ag~t Re~uist, said 
committee. · · . _ · . . he does ~ot ~t1on the JUStic~'s .ab~ty. . 

- · · lo testimony that he disputed, RebnquiSt was · But Simon ~ ~t. ".the chief JUStice ~~t. to 
. . accused of harassing Wters at ihe polls as a ' be a symbol of. JUStice for. the countg. ,just/ like 

Phoenix lawyer in tlie late 1950s and early ~e Statue of Liberty. Justice Rehn~wst s r~d 
1960s. He said he did not recall that two houses ~not such that a l~t o! f>e,?Ple are likelf to VICW 

, he cha~ bad restrictive covenants . barrio ·him as a symbol of j\lstice. · . , . .· . 
~ - . · · . g Simon pointed . t.o Rehnqmst's;.-· .. CQIUIJ$tent 

. theirR _ ~e to Jewsedor blaJ~· AndDe_ papers ~t ~Of~ oo '.thewroQJf~~ rny ·,er;. 
. ~&llS~pr~ ~':on et ~-· '.c, spective, oi'avil rights isSties, going 'baclt to his .\ 

.-~:~,.::-~ mecutive
0

privilege~~ - · ~~~~i:atR~,4~t~~·,~fi~: ' 
peared to iu.~ _d9ne him no damage.. . .- . ;. , :mation hearings~ · •h the noµllnee atroilgly ; 
~~'IS~.~· bya.;wider ~--. .. diswted;that as aJ'hoenix laJiYer Rehnquist '1a,d ., 

-~ ~e ~-no~d-~ ~<;otJ.ItJudge . ··~ ~eis.·ai part of ~ Republican "baJlo~ .. \ 
An~-~ tQ;fill Rehµqwst s ~retne :~· . itecurity" progrartdn· the late 195Ps and early ·! 
~t;;~~beWilJ.~forSCalia. . ~ :' .: :1960s: .· ·' ,.: ' ' ' . : ' • - .·· ., . ·.q 
·:~ ~:W~~ ¥.~eci !~r~t · .>t·"'rhere ·~ uo ,clllt$tion in my.mirid that. J~tjCe . . ; 
·~-~~the;ce>iJUnittee . 00 RCM,-/\ltehnquist did some things in Phoenix that be ! 
!JUist'~medicaLJlist' ab.OW$ that he. ~ sen- \. lboUld not have ~: Simon Said. "If that~ I 
CMisly -~ent" on • .pow.etful bypMtie dn,Jg~ ·;. an isola~ .eDJllple, l would ~not ~ voting I 
~1-:~1~7.to lgtlhfr~ H. Carf •. w.imst,bim.• ._ .· ·:· : . . . :· .: ; 
the ~l- PJiysiclan wtiO · ~ the drug'.:· .. ·f, The . IllbiQis ·~at also pom.ted _to Rtm,n- .; 
t,q1d ~ .F~ral ~u of Inv~tigatiOo that. he ;. qQist's . purobaSe' 91.· two properties -with -~ .. ; 
~Y wamed-R~ against exceeding . .. -~ts .barring their aaJe to Jews or ·blacks and to ' 
~ ~ d~. according to sources. · ·.inertioS on 11egregation that 'Rehnquist wrote ' 
, : ~.,aid yest_eiday that lebnquist's medical , ~bite aetving ~ a clerk to -then-Supteme CoUJ;t . : 
teccdi iho• that the justice took no ailore of the ,cJustiCe Robert JackSOli. "All that ajlellecl a pat~; · 
4rug than'bis doctors bad.pi'escribed. '. tetn that was verj clear in -not ah,o\iving a s'eQBi;-~
,. Rehnquist w,as ~a very~~~ patien~·~ · tivitt on matters oft~." Simon 9aid. · :. ; · 
lfatch. who ~-news accounts.pf th~'isSu.e. · On. Scalia's. nominatton, Simor,i said the juilge 
. "He ·did · Dot take any medication .beyond that · "is more rigid on some issues, such as affirmativ~ 
which his doctors .pieacribed , ~- • • lie discontin- action: than 'I Would like,-but he Shbws flash~ .of 
Qed the medications when he was asked tO die- ' open-min~.• He said be also conSicietea . 
eontinue it.• , . ·. . ' ·.. .the tact that 1lona1d Reapn ¥ion the 'pre&ideri- ''.. 
".PlaQdyl js_ a federilly ~ aubS~ Cr" ~ W?uld ~?'Pina~ an equall(eo~~i~:~' 
~ for ihort-~rm use to counter m- • candidat~ if Scalia were not CQnfiriried. -.. . , '" 

. . ·. . . . . . . . . . .... "· . . ._. . ~; . 



SEN. ORRIN G. HATCH 
••• Rehnquist was "a very compliant patient" 

. Rehnquist M,emo Reveals 
A Pre-Bench Opinion 
. Paper on Aiiny Spy lrf>rk went Unmentioned 
____ · _PR_ESERVATiON COPY 

By George Lardner Jr. The constitutionality of the Ar-
Washington Post Staff Writer my' s domestic ·spy work, and Rehn

Supreme Court Justice William 
H. Rehnquist, as an assistant attor
ney general in the Nixon adminis
. tration, participated in the internal 
administration debate over whether 

·the Army could be authorized to 
conduct surveillance of civilian po-
litical activity. . 
· Three years later, as an associate 

justice of the court, ~e refUsed to 
disqualify himself from a controver
sial Supreme Court decision dis
missing a lawsuit that had chal
lenged the constitutionality of the 
Army surveillance program. 

·Rehnquist's participation took 
the form of a draft memorandum he 
wrote in March 1969, in which he 
said the U.S. Army Intelligence 
Command "may assist" in the col
lecting of raw intelligence but rec
ommended that "in order to pre

. ·serve · the salutary tradition · of 
. . , avoiding military intelligence activ-

quist' s public pronouncements on 
that is8ue, have been debated ever 
since he cast the deciding vote in 
Laird v. Tatum. The plaintiffs had 
charged that the Army's program, 
its compilation of "subversives' 
files," and other aspects of.the sur
veillance · violated ' their First 
AmendrOent rights. ; 

As a )ustice Department official, 
Rehnquist had told ·.a Senate sub
commitee headed by Sen. Sam Er
vin Jr. in 1971 that the case had no 
place in the courts because the 

Plaintiffs said 
Rehnquist 's · 
impartiality ipas ·· 
"questionable." . 

:·x·•y;:-:..,::--••;;•:;:::•::,;i•\'/?: ities in predominantly civilian mat-
ters," the Army "should not ordi
narily be used to collect" such data. 

defendants had not ·been hurt by fol
low-up government action. Then, in 
June of 1972;iie voted with the ma
.jority in a 5-to-4 ruling that took the 

SEN. PAUL SIMON 
· •.• "chief justice ought to be a symbol of justice"· 

In defending his remaining in the 
Supreme Court case in 1972, Rehn
quist acknowledged that, at a con
gressional hearing and "on other oc
casions," he had expressed his op
inions on the legal issues involved in 
the intelligence gathering. But he 
made no mention of the memo. 

The draft memo was one of the 
documents that the Reagan admin
istration initially refused to provide 
last month to the Senate Judiciary 
Committee in conriection with its 

-hearings on Reagan's nomination to 
be chief justice of the United 
States. 

The administration relented last 
week t.o avert a committee subpoe
na and supplied a number of docu
ments, including the Rehnquist 
memo, under · a strict secrecy 
agreement. . ' 

This particular Rehnquist memo, 
however, dated March 25, 1969, 
was made public 12 years ago in a 
little noticed appendix to Senate 
hearings on the subject of military 
surveillance. 

Sources said it is likely to be 
raised· today by Rehnquist oppo-. 
nents when the Judiciary Commit
tee meets to vote on his nomina
tion, which is expected to be ap
proved by a wide margin, 

. same ~ition. ; .; 
. The lilwyers in the f;aSe asked 

· Rehnquist to disqualify himself so 
. that the ruling could be reconsid
ered. They said his impartiality was 
"clearly questionable" .because of 
his testimony and other public 
statements. · · · 

· Rehnquist rejected the motion, 
defending his position in an opinion 
he issued Oct. 10, 1972. . 

The record .of Ervin's military.,, 
surveillance hearings~ 1974, how
ever, show. that the Army was try
ing to get out of the domestic intel
ligence business, initiated in the _ 
Johnson administratiQn, and had 
gone to the Just::::e Department for . 
help. Rehnquist's draft memo was 
part of the debate that followed. 

Rehnquist's original language 
was not preserved in the final 
memo sent to the White House on 
April 1, 1969. Instead, the language 
was changed to state that "~w in
telligence data pertaining to civil 
disturbances will be acquired from 
such sources of the government as 
may be available." The Army wound 
up doing much of the work. 

There is no indication Rehnquist . 
was involved in that turnabout. 

/ 
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. ltrii'ad to the committee under conditions of strict A- ·~ 
crecy. AlthOµgh the documents touched on such paten •. < 

, · tially ~plosive matter8 as du! Nixon Actrninistratton's, .: · 
' handling. of domestic dissent, several key Democrata , 
'ea:td by the end of the wee& that they.had found no "amok< 
Ina gunnthat could jeopardize the Rehnquist nomination-" 
by lµlktng him to wrongdoing. "' · · · : · · .· · · ·.. ; ; ·~ 

By the time Judge Scalia came before the cominit~ · 
tee, the senatots seemed worn out arid distracted: The~: 
·year.old former law professor is one ot. the' ommtl'Y'•"" -
leadiilg coniervattve legal· theorists. His intellect~~ 
force, strongly held vle'Ws and pWlgent mannerof~ea. : 
sion will make him a powerful figure oil the Court. Yet : 
t~ qu~tioning was petfUilctory llr1d the answers wen ;. 
umnfo~tlve. ' ' ' . . ' ' ' r ·: 

BOth · noml~ Said they could not take stands on~ · 
questl~ tnat .might come before the Court, th\18 ruli-f. 
off-llmUs ·almost anything of lnteiest. In mamtaininlJ: 
that PQSit!on, the two judges were. honoring a· tra4ftl• 

· . that datea to · 1939, when · Felix Frankfurter became the . 
first ·Supreme Court nonlinee .to a;pear tor qu8stlonina 

! . · by the Senate ·Judiciary Committee. Before that nomf.. 
i.' - ; nee1• appearances were limited to courtesy visita, and ID .; 

j : . ·· 4:arefully negotiating the groUnd rules !CJr Mr. F~nkfutt. ·; 
: r,; er's. appearance his ·lawyer, Dean AChesoft,' convinced ; 
· .... the commlttee·that thenominee sboW.d not be ·aaked'itia·• .. 
:!- ~wa on matters that might conie before the COl,llt'.>' .,,_ 

, .· ~ . ---- .. ,, • . •:-" The strength of the tradition did not make the axer-
• · ~ · · · · · . . .. · ' . .else any less frustrating last week, particularly ia the :: 

lentadaybeforethecommitteelastweek,pywellbel .. erty he· .owne<l contained such clauses, which be and · . ·caseofJudgeScalia,whohasbeenQnthebenchonlyf9'JI'. . 
pJ>rov.ed Unanimously by t,he 18-mell'l~ pkql."n.e"'· .. · tvel'Y mem* of. the committee knew to be legally · year• and so bas a shorter public .record to weigh. ' 
>uld ,~ :fo~ orfiVli!Vote!l.agaJ.ns.t Justice)t~ull,,t. -~: < · ~ngll!Jss? . Wa,s his support of the· "separate · but · · ·But just what the senators should make of any nomi· :: 
11t. Senate w1ll vote ... on 'b«h •nomtnatiol;lS next'rnonth;''.lf · -· ; .equa1•• doctrine In 1952 an exp~ion of his own opinion nee's record and views remained the central unanswered··. 
. Th!'twoconfitmatl~ Ptocella.eJ p~/fot~rent.· .. Qt that of the Judge for whol!l htt was working? Since J\18~ question of the l~st two weeks. Assuming that the Sena11t~-
1a5op!i,·•· to · be ·so·~ µp,enljghtening --8 . to '.~_':q~."· .· · ~~ ,~ebriqulst has long since disavowed that opinion In could draw a precise ideoloatcal roadmap for a Supreme ~: 
!lout how the Senate discharges its constituUona) ~ ·· IUJY event, does the question mattet In 1986? · · ,. . Court nominee; is .that an appropriate basis for decidillft , 

on~~a~:~~~i~t:rr:=:t!:·!uf::J.r;>:=~~r); a.ck to-U.. NIXon Years . · ::t:::~Yc;:~r:i:~=~~!::~ce~·~ 
ehnquistdwelledmoreondecades;.oldevents,includlng . ·. PQtential.ly more germane .was the\effort to learn .several Judiciary Committee members wrest18d-:-
ivlc;,e that ~e ypung 'Willlaqi Re1'nqutst gave as' a SU·; · whether Mr. Rehnquist;- as an Assistant Attorney Gen· op8niy with that questiorfwithout reaching an expliClV· 
reme ·court law clerk in 1952 and flit actMtie!a at pbQe; '. ·. -e.~l In the ~ixqn Administration, Wll$ involved in any ac- · ··conclusion. But the · senators' political judgment apt,; 
.xpolling places In the lQE!O's, thalJ, It did on his reco~ of, · · tivlt!e& that came to light as a result of the Wat~pte fn.. peared to ~that they needed to find aome bui8 ~:'. . 
~l'.8 · tl;lan .. 14 ye~ts as · a StJpre~~ Cqurt Justi~. · .. · .. ; , vestigations. ;~ter first refusing to make the .relevant. •·- than tdaol~IJY to· make ·a credll:lle case against a Preak: 

· TJle s~sition ·ended with little clear sense -Of wbiCJf: .. : fileS ~ble; tlli White JIQuse back~ down when· It.,, ; ·' '«*at'• " Supreme C!>urt choice, Some ot Justice R.etmJ 
nb~tl~ were trtv~llp\(l Wbtcb pught t0 ~ ~tJ'al. to . ~e clea~ that: a biparti8&11 majority of · ipe· JudiCiary : · ·' qw1t•1 strangest opponents, lricluding s.n&tor Edwarc(~ 
Lct,i•SeJl&.tOi:'s \lltima~e ~Jlll'!Dt: ·c<ilJ!d Justice R~ ,. , .· ~inli~ ,was .aJ:>out to vote ~ iefl~, ~ •u,bpoena. '· '. ·.. M. Kennedy, seemed to bend aver to a,ssure ,fudge Si:alla~~: 
ltlt· f,~.rl}'~ c<>,MJ4~ Uridul1~~ive ~ th.e imp)~ .. · . . ·: 'f:we. d()iell ~"1ta d,ilng• trqni~;<bhMui~t's ·., '.':·tlµlt· ~epl ;phil010phy . wl>l;',ld· IW.?t· be .~ .dec~dlna ~--
1tl~ ~t~m~9':.WV~tJ ·~ deeds to PJW-· ~rvicell!_~d Qt~ Office(lfo~~-wenicfe-: '''·'When thUlm&COJXH9*' tovote; · ; ' :H.' ' ,"'. ' ·"'· 
·-·~> :~l.if.'..l'.i' ·., :. '"; .:\':'.".,. ""' .. ~· :·"•, . • ' -;-·· ·· ''", '.:"_, . · - ..... :r.·· · ,' .•· '•, ' .. .. •.n.> ,, 'l 

- ., ';~-~ : ·{ • ~' :: .. ·; • '1' ~.{ ·-'· .,:. 
~~ I 

~~:..,: .' ... ,,...·,:· . - - - - . 
---·-------- - ------=..:_· ·-···-·-··· ---·--· ) ' 
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· 1 ·hi. ~ ·;~~~;;:;~'c;i ... ih~ ·s~-
preme Court baited by poli-
ticians. But there was 
Jiistice William Rehnquist, 
sitting before the Senate Ju-· 

dici.ary Committee, his char<lcter 
under scrutiny by the likes· of Ed
ward Kennedy and Howard Metzen
baum. The interrogators acted as if 
they were conducting the Nurem
burg trials and dealing with a par
ticularly unsavory defendant. 

Mr. Kennedy is particularly con
cerned about Mr. Rehnquist's record 
with respect to women. While he is 
at it, he may want to investigate the 
justice's driving record. 

These are· the Democrats who 
were lately complaining that Ronald 
Reagan was demeaning .the federal 
judiciary. Concerned that the admin
istration was subjecting prospective 
judges to "ideological litmus tests;• 
they subjected a conservative nomi
nee to a lower court, Daniel Manion, 
to a spelling test. (One commentator, 
M. Stanton Evans, found that the 
Democrats' own report on Mr. 
Manion's literacy contained 12 er
rors of spelling and grammar.) 

As soon as Mr. Manion was <:on
firmed - by one vote - the Demo
crats dropped the pretense that they 
are concerned only with compe
tence and mounted a fierce attack 
against Mr. Rehnquist on openly 
ideological grounds. 

Mr. Kennedy denounced him as 
"too extreme on race, too extreme on 
women's rights, too extreme on free
dom of speech, too extreme on sep
aration of church and state, too ex
treme to be chief justice?' By "too 
extreme" the senator means that he 
disagrees with Mr. Rehnquist. He 
would predictably vote for the con
firmation of Mr. Rehnquist's polar 
opposite. 

The standard hypocrisy of the 
American liberal is that he is con-

Joseph Sobran, a senior editor of 
National Review, is a nationally syn
dicated columnist. 

cemedoruy with th . 
'dure, regardless ofepubrityofproce
: come. su stantive out-

LiberaJs affected t b 
Mr. Manion on) 0 e opposed to 
competent" 0 r. because he was "in
because they~ underqualified" not 
liticaJ views. sagree(j with hi~ po-

In William Rehn · 
nominee for chief . qu1st they have a 
liance is beyond ~ustice whose briJ
are opposin hi ispute. And they 
like the waygh m because they don't 

Some of the~votes. 
a new pseudo- r have come up with 
as it ha P OCeduraJ test which 

ppens, Mr. Rehnqu· d . ' ist oesn't -

s~em to them to 
view on "The CB meet. In an inter
Sen. Joseph B .d S Mornmg News " 
hi ienofDJ ' m again) said th e a_ware (yes, 
~houJd be able to u~~ a chhief justice 
achieve COnsen Y .t e court and 
Quist is as we sus, which Mr. Rehn
hope to 'do. know, too extreme to 

The Democrat h 
knowledged that~ ave never ac
of their own Party ere are members 
extreme. And be who may be too 
even recognize th .cause they don't 
Party has gotten dis as a danger, the 
treme - while retaf~e an.d more ex- t• 
cent assurance th . mg Its comp/a- i1 

at It represents the b 

1 

7 
t 

( golden mean of American politics. 
For them, the left is the middle. 

Consider the flat statements that 
Mr. Rehnquist opposes "minority 
rights." Well, he doesn't. He believes 
that membership in a group, minor
ity or majority, has no bearing on the 
merits of a litigant's case. And he is 
correct. 

Minority rights, in the proper 
sense of the term, mean that both 
parties in any dispute deserve to 
have their claims adjudicated with
out reference to their wealth, status, 
or political power. All such consider
ations are left outside when a court 
deliberates. 

This is a hard-won principle, and 
it is enshrined in the phrase 
"equality before the law?' This usec 
to be a matter· of consensus. Untt 
recently, in Jaqt, ·it was the goal 
sought by the minority lobbies. 

B
ut the meaning of "minori~ 
rights"has b. ee.n subtlJ• 
twisted · to imply that th1 
law should. actually favo 

anyone who can claim minority sta 
tus. 

In his notable speech al 
Georgetown University last fall, Jus 
tice William Brennan endorsed thi 
notion that the judiciary's specia: 
function is to uphold minority righU 
in this sense. That's nonsense 
Rights don't belong to majorities anc 
minorities as such: they belong tc 
citizens. 

The semantic corruption of "mi 
nority rights" has derailed a grea 
legal tradition. In a way, it has oc 
burred because the old minority.Job 

· bies succeeded. Having won thei1 
war, they didn't disband thei1 
3rmies: they redefined, or rather de 
;lefined, terms like "minority" -an< 
·'discrimination" to give themselve: 
m excuse to stay in business and tc 
nove on to new conquests that sub 
rerted the rationale of the old ones 
fhey became special interests wit! 
ialos. 

But Mr. Rehnquist refuses to giv1 
hem special treatment. He adhere. 
o a central principle of the Amer 
~ tradition, and that's why he. i: 
eing called " too extreme." 
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Rehnquist on Trial 
">avid S. Broder 

rhose Memos Will Tell 
Three main i.$ues have arisen in the confinnaM 

>n hearings far William Rehnquist's nomination as 
lief justice. One is hivolous, one is probably 
.capable of fair resolution and one cries out to be 
'tiled by definitive evidence before the Senate 
:ts on his confirmatioo. 
The frivolous issue is the claim by Sens. Edward 

fnnedy and Howard Metz.enbawn that Rehnquist 
. "too extreme" to preside over the high court, He 
; a staunch conservative and in his 15 years on the 
ench has written at least 54 dissenting opinions on 
rhich he stood alooe against his colleagues. 
But nothing in the Constitution requires that 

he chief justice be "moderate," whatever · that 
:tay mean. "Extremism" is in the eye or the 
.eholder, and Rehnquist's views do not seem 
ortreme to President Reagan, who carried 49 
tates. That is not a flippant comment. Reagan's 
•iews of the Constitution were well _known by 
he time of the 1984 campaign, and the pattern 
1f his judicial appointments was clear. The 
Jemocratic nominee made an issue of Reagan's 
riews in the campaign and lost overwhelmingly; 
t ill behooves the Democrats to raise it as a 
lisqualification for Rehnquist now. 

But the issue is weakened further by the wide 
1cknowledgment that Rehnquist is highly and 
iffectionately regarded by his colleagues on the 
.:;ourt, including those who oppose. his views on 

many legal issues. An American Bar Association 
official who interviewed those other justices 
reported "an almost unanimous feeling o( joy" 
at Rehnquist's elevation. As a barrier to con(ir; 
mation, the charge of extremism just doesn't fly. 

The second claim is that Rehnquist is biased 
against minorities. His record on the court 
clearly shows he has resisted the civil-rights 
remedies the courts and Congress have applied 
in the last three decades. But his opponents 
cannot defeat him on those grounds, so they are 
stretching to show that he has been guilty of 
gross personal bias as well. They have turned up 
restrictive covenants on the deeds of two hous~ 
es he owned. But those were all too .common· 
place at the time and hardly prove.the charge o( 
prejudice, especially since Rehnquist said he 
was unaware of them and finds them not only 
unenforceable but ' 1o)lnoxiaus.'' 

The major evidence of prejudice is the allega· 
tion that Rehnquist challenged and perhaps intimi· 
dated black voters as p;trt of. a Republican "ballot 
security" program in Phoenix in the early 1960s. 
Competent witnesses say he was aggressive in 
that effort; others, equally competent, deny it. 
Rehnquist says he neither intimidated nor chal· 
lenged, but the latter is frankly hard to believe. 

Still, the events occurred 24 years ago, and 
there is nothing in Rehitquist's copious record 

PHOTOS 8Y ,W,1($ 11.W. ATHEATOH - Ol£. WASHHCTOM POST 

since then to sustain a charge of Prejudice, and 
much testimony from colleagues who share few 
of his opinions that he is, instead, a tolerant, . 
unbiased individual. I doubt many senators will 
reject him on this ground. 

The last question-and to my mind, the most 
serious-involves a fWldamental question of ju· 
dicial ethics: whether Rehnquist was right in 
sitting in judgment and casting the deciding vote 
to approve the actions of. the Justice Department 
and military authorities in handling Vietnam pro· 
test demonstrators. In 1972 the newly appointed 
justice cast what was in effect the swing vote in a 
5-4 decision on laird v. Tatum, disallowing a 
chatlenge to the constitutionality of an Army 
swveillance program aimed at antiwar protesters. 

A year earlier Rehnquist had taken the same 
position as a Justice Department witness during a 
Senate hearing, but, to the surprise of the lawyers 
for the losing side, he did not disqualify himself 
when the case reached the Supreme Couit. Rehn· 
Quist said at the time that he was not so intimately 
involved with the issue as the head of the Justice 
Department's office of legal counsel that.he could 
not deal with it fairly as a judge, 

How much did Rehnquist have to do with the 
Nixon administration's strategy for monitoring 
and combating antiwar protesters? The answer 
lies in the Justice Department files, which he said 
last week he would be willing to have made public. 
But President Reagan initially invoked executive 
privilege to keep those files from . the senators. 
That wss a mistake, which he has now corrected. 

Executive privilege is validly claimed to pro
tect the confidentiality of communications to the 
president and the candor of advice within the 
Cabinet departments connected to him, But the 
Rehnquist memqs to Nixon and Attorney Gener· 
al John Mitchell are historical documents now. 
They cannot inhibit the performance of people 
now in the executive branch. They can clear a 
serious cloud of judicial ethics overhanging the 
president's choice for chief justice. 

Reagap owed Rehnquist the documentation 
he needs to clear his name, He owed the Senate 
the information it needs to perform its constitu~ 
tional (unction of "advice and consent." Belated· 
ly, but wisely, the president has decided to stop 
being coy and legalistically cute. 



Michael Kinsley 

The Cover-Up 
What really hurts in matters of this mt is not 

th8 foci U.al tllf)! occur; ·beca""' <nientallnlS 
P,.ple .. ."do tilings tllot are wr0ng. Wllot really 
hurts is if you try /lJ '°""' it up. 

:__Richard Nixon· 
The · important issue in the confirmation of 

William Rehnqpist as. chief' justice isn't what he 
·may have ilone many .yeara ago, but what he 
says about it now. 

Ten people !>ave told the Fm they saw 
Rehnquist challenging or harassing minority 
voters during e~tions in the early 1960s. Four · 
of them testified to the Senate Judiciary Com· 
mittee, and their stories coUldn't be shaken, 
(Several other IJ!IOPl• testified ihat they hadn' t 
seen ·Rehnquist· harassing voters, as if that 
proves anything. I didn't aee hlni·doJt elthe.r;) 

Rehnquist doesn't deny supervising voter cha!· 
ienges as a young Republican activist. But he told 
the .Senate during .his lil11t Supreme Court confirc 
mation in 1971 that he never "harassed or intimi· 
dated" voters, and did not 'personally enpge in 
d\allenging the qualifications of any voters" be· 
tween 1958 and 1968. He now concedes that this 
vias an evasion-he might have challenged voters 
in 1954. But he stands by his assertion that he did 
l1Qt personally "chaliellge" voters during the later 
years and never '11arassed or intimidated" them. 
One further twist:.¥ does "not recall' approaching 
voters and demanding proof of literacy during the 
later years, leaving the pollSibility that he may have 
OOlle this but doesn't !eel it counts as a "challeoile.•· 

Challenging the literacy an.d other qualifications 
of people standing in ljne, to vote .V<as not . ~gal 
before the Civil. Rights Act · of 1964, .. though 
hllrassiiig them was. And having participated in 
such challenges is no proof of racial bigotry. It was 
all part of the rough-and-tumble of local politics in 
those days. Rehnquist could have explained this 
and oonceded that it kioks worse in the clarity of 
hindsight than it did at the time. But instead it 
seems to me he took refuge in teclulical evasions 
at best or deceptions-under oath-"-at worat. 

Another problem for Rehnquist is the memo 
he wrote in 1952 as a young clerk for Justice 
Robert Jackson, urging that racial segregation 
not be ruled unconstitutional-as it was two 
years later in the great case of Brown v. Board 
of &lucatiort. Rehnquist claims that the 
memo-written in the first person-was actual~ 
ly a reflection of Jackson's views, not his own. 
This would be implausible enough even without 
the recoUection .of feUaw clerks that Rehnquist 
took the same position in cafeteria bull sessions. 

Once again, having held this opinion in 1952 
hardly putB Rehnquist beyond the pale today, or 
makes him a racist . ewn in hindsight. Ending 
segregation by federal jpdicial'fiat wss a big step. 
The very fact that Brown was a landmark decision 
demonstrates that opposition to it was a respect
able view at the time, even if history has proved 
this opposition profoundly wrong. But rather than 
admit that be was wrong, Rehnquist has chosen to 
dissemble. 

' All this is troubling for the obvious reason, and 
for a Jess obvious ooe. Obvioll6iy~ honesty ia an 
important qualification for any high office, espe
cially the Supreme Court. The intellectual honesty 
of justices is tested every time they make a 
decision. Are they attempting to apply neutral 
principles of the law, ~ are they simply choosing 
the result they prefer? 
· The administration, and cooservatives generally, 
have made a special point of demanding this 
particular form of honesty from judges. Yet jus
tices, once confirmed, can't be fired for mere 
failures of intellectual integrity. Indeed they can't 
even be queslioned abciut their records except 
under unusual cin:Wll!llances like the present ones. 

· Rehnquist's testimony also casts a shadow 
over · the larger issue of whether he is accept· 
~bly within the current fl;ationaJ consensus on 

such matters as ra~e. The ;·Post ~~ito~ialized 
yestel'day that \he accusatioa~ ag~inst Rehn
quist "can be over~me by a firm declaration 
that the nominee-like. many other public fig· 
urea-has changed with the times." Rehnquist's 
aite!llpt to cover up. rather than make such a 
declaration inevitably raises the suspicion that 
he has 11otcbanged with the times. · 

Thanks to a Supreme Court case of 1948, the 
racial covenants· attached to Rehn.Quist'• two 
houses are 'not . enforceable. But the William 
Rehnquist of 1948 ·might well have felt (as did 
many at the time) that this decision was too 

.. ·great an interference with private property. 
Thanks to the 196.4 Civil Rights Act, Election 
Day voter challenges of the kind Rehnquist at 
lesst supervised are no longer permitted. But 
the Rehnquist of 1964 undoubtedly opposed the 
Civil Rights Act (as did the man who nominated 
him, President Reagan). 

"Imagine," said Sen. Edward Kennedy at Rehn· 
quist's confumation hearing, "what America woukl 
be like if Mr. Rehnquist .had been chief justice and 

· his cramped and narrow view of the Constitution 
had prevailed in the critic.ol years since World War 
U!' It's a fair pojnt. To rebut it will require more 
frankness than Rehnquist lia• supplied so far. His 
petty dissembling doesn't reaUy hide what his 
behavior and ·opinions were lik~ back then. What 
he'a covering ~ is whether he's cha~ his mind. 
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nnesses wntramct 
~hnquist on Role 
lllll!IQUIST,"-Al 

Ust intimidate votera or chal
beir credentials in any wv.y. 
mix attomey Jim Buah, who 
as cochairman a! the GOP 

s' committee with Rehnquist 
D and 1962, testified that in 
:hose years, •neither Mr. 
Jist nor myaelf apent much 
way from the headquarters, 
Qority of our time was spent 
• • • INW<rina fI<aaJI. qu ... 
oat came to ua.• 
J aid that -Uo lawyer, includ
: ~ Rehnquist, acted aa a chal-

it was my patriotic duty to come 
forth." Tbey put him in touch with 
NationaJ Public Radio, whose broad
cast alerted Democrats. 

Yesterday's dramatic daylong 
heariag began with testimony from 
ciYil rights, feminist and t>ther or
ganiationa opposed to Rehnquist'a 
nomination. 

Benjamin Hooka, chairman of the 
Leadership Coo!erence on Civil 
Riahts, told the committee that 
what dittresaea him most about 
Rehnquist is the lack of any sip 
that he has cha.oged from the anti
civil rights stances he took yean 

. ago. 
oquiat denied this week-and "'I've seen [southun] senators, 
1 during the initial coofirma- congressmen and mayore, with 
roceedUljs over his appoint- tean ita their eyt8, admit they were 
to the court-~t he had wrong,• Hooks said. "And if they 
peraonally en,gageJd] in cbal- haven't changed, at least they give 
a: the qualificatioJU of voten" lip service. Mr. Rehnqui&t, in my 
be was a Republican activist. judgment, doeen't give lip service." 
.nquist also swore that he hid The_ heariag then ahlfted to the 

':: ~ inoranfufu: .. Ph~ ~~tro~~ts portnyed 
voten• or encouraged or ap- Rehnquist as an active leader of 
:t aucli activity. SQ.~i:s .ot GOP challeng:en, Buah 
•most e:JP].icit eyewitnes! ac- &a.1d, His role was that of a lawyer, 

~en~n=~S~~~ ~~di:=~•:;:,~-=~~~ 
aycbologist now livil:ia' in La Bush's t~timony wu backed ~ 
Calif., who said Illa son. 1 reg- fonner. Manc~s County (Phoenix) 
d Republican, and his daugb· Republi?n C~ Ralph ~1111, 
. d uraed him to apeak up. who said, 1ustice Rebnqwat was 
ith said he bad beeo serving ill not a . member of the challenger's 
:nocratic poll--watcher at one committee and to the ~t of ~y 
liJ: precinct one morning when lmowledae was n':"er. mvolved in 

d 1 colleague, John Gricoes, 1 any ~c_t~ challe.ngmg m any ~f the 
tr Arizona State University p~eanctl 111 Mancopa C;o~tY: 
saw Rehnquiat emerge from a Two other GOP il:~m~ m the 

ith one or two othtr men. !a~ 1950s and earlr 60a 1~ued a 
:iere waa 1 long line winding J(_>IDt ~tement aaytng that . at ~ 
ad outside (the polling placel, time m. our presence .• • did Bill 

up of largdy black voters,• Rehnqwat, ot aoy other attorney 
l testified. He said Rehnquist •• . play the role of a ~~e~ or 

Jacbed the line, stopped in ~~~ ~~.a~ent!v:r ~~~~~: 
of two bla?' men n~ the end liam C. Turner and Gordon Mar
:iekl a -wh1t_e car~ l1l front .of. shall, said they organif.ed the chal
faces. Smith said R~qwst Ienging effort during the 1962 elec-

thein: no chan~ to read rt. tion. 
e &1.1d, 'You re not abl~ to AnOther Phoenix lawyer, Fred 
~e you? You have no bwunese Robert-5haw, who worked for 

; ,Ill the line. I would ask you to Rehnquist and Bush on the Jawyel"8' 

. His 1ctivity was very delib
'," Smith testified. "It wu not 
uch a challenge, it seel'Ded to 
u clear intimidatioo. Other 
:e in the line were upset and 
led by thia experience • • . , 
~preached. the line very rapidly 
Gugb be knew exactly what he 
loiog." 
Uth said that when the two 
men started to leave, Grime.a 
~ened and tried to nudge them 
into line, imtructing Smith to 
1 the trouble to Democratic 
1uarten. 
, aakl Grimes, Who is .believed 
ve died some years ago, stayed 
.k with Rehnquist, but the Re
:ans drove· off almost as quick· 
they arrived. Smith said the 

mt took place iD either the 
or 1962 election when be had 
active u a DemocraUc wort-

>. Edward M. J<.nnedy CD
.) asked Smith how be hap. 
I to have come forward. Smith 
1e told Ilia son about the inci
ahortly afterward and apin in 

wbeti Rehnquilt wu oorni
for the Supreme Court. But 

en, Smith said, be WU living in 
u 1tate and "really didn't 
bow ta llO 1boot" reporting 
he knew. In the past week, 

1 said, hie aoo, Christopher, 
Lis daughter, Anne, "indicated 

conunittee, said Rehnquiat instruct
ed him simply to read the election 
code and be prepared to answer 
questions from precinct workers 
about the law. · 

"We were never supposed to 
challenge anyone,• he said, adding 
that such actions would be "directly 
contrary" to Rehnquist'& inatnie· 
lions. 
· Former county Democntic chair

man, Vincent Magjore, said he 
went to several precincts where 
there bad been some tens.iou during 
the 1962 election and never saw 
Rehnquist "At no time did anyone 

·come to me and say- that Rehnquist 
had beeo challengina: voters, he 
u.id. 

Sevenl of the Democntic wit
ne»ea &aid they were not sure 
about which election year they Mid 
they saw Rehnquist. Phoenix law
yer Melvin Mirkin, for inaWlce, did 
not give s date, but described hav
ing seen Rehnquist arri~ wit.h a 
'"flying squad of Challengers" · at a 
minority precinct in south Phoenix 
early one election morning. 

Mirkio said Rehnquiat announced 
in a clear voice that could be heard 
by the 10 to 20 predominantly Hi&
panic voters- waiting in line that 
they were there..~ ace that no Per
sons were improperly permit~ to 
vote. . 

"He waa letting the crowd know 
what the drill was toiua to be,• Mir-

kin uid. "Some [vorers] peeled off 
and left the line: Mirk.in, who was 
serving aa a roving Democratic 
troubleshooter, said he tried tO al
lay the fears of those in line. 

Sen. j.,eph R. Biden Jr. CD-Del.) 
asked Mirkin how he could tell 
Rehnquist was not simply giving his 
workers instructions . 

"Well, I don't think he would have 
brought people to the polls and then 
have to instruct t.hem .there," Mir
kin said. "I thought thi.t 'RS purely 
for public consumption." 

"Would you say this was an at
tempt to chill the atmoapherer 
Sen. Charles McC. Mathias Jr. (R
Md.) asked him. 

"That would be my conclllSion," 
Mirkin responded. 

He also said he felt certain the 
man at the precinct was Rehnquist, 
whom Miririn knew as a fellow Stan
ford law school alwnnus. 

Charle! Pine, Aril:ona Democrat
ic chairman from 1972 to 1976, 
told tbe panel, "I saw Rehnquist 
cballengins indivlduala and r aaw 
hlm do it illegally" at the predom
inanUy black Bethune School polling 
place in 1964. • 

"AU I can say ia that the juatice 
obviously is suffering a convenient 
lapse of memory," Pine aaid al 
Rehnquist'a deoia1s. 

Pine said he cijstincUy recalled 
Rehnquist walking up to one mid
dle-aged man waiting in line and 
saying "in a firm, authoritative 
voice, 'Are you a qualified voter?' " 

Pine said the Republican strategy 
was aimed at cutting the Democrat
ic turnout in closely contested 
statewide racu. 

Asked why he did not :ipeak up in 
1971 when Preaident Richard M. 
Nixon named Rehnquist to the 
court, Pine replied, "I didn't testify 
in 1971 because nobody asked me." 

Kerui.edy observed at another 
point that the controveray over 
Rehnquist's role in Phoenix elec
tion• did not fully develop until the 
1971 hearinp had been concluded 
and Kennedy and other Democrats 
submitted a long list of questions . 
for the rec:ord. Rehnquist answered 
them in a written statement, but 
was never questioned about hiB re-
sponses until this week. 

Another Democrat at yesterday's 
hearing, state Sen. Manuel Pena 
said he aaw Rehnquist at the BuUer 
precinct in 10Uth Phoenix in 1964 
when he aaid he wv.s serving as a 

· roving troubJeshooter for the Dem
ocrats. He said he found "a fdla sit· 
ting at the end of the tableM where . 

precinct electiou uiut.:1.aui were alSO 
stationed. 

"He was asking everyone that 
came in what their name v.is, 
where they lived and how long they 
lived there,• Pena recalled. P~ 
said he objected, but the challenger 
waa adamant and "we had a cloae 
confrontation: He sa.id he did not 
know Rehnquist at the time, but 
"1entified hlm from a photograph 
yearalater. 

Most of the committee's ques
tion1ng, however, wa5 spent on 
Brosnahan. He aaid ,he and an FBI 
agt.nt went to a $CM.I th Phoenix pce
cinct in the 1962 election that gen
erated numerous complaints about 
"Republican challengers . • • as· 
gressively challenging many voters 
without having i basis for the cha.1-
lengea." 

Brosnahan a.aid he spotted Rehn
quist, whom he knew, behind a ta· 
b!e and "we were told he had been 
acting as a challenaer • . • . We 
talked to bim about it •• • • At. no 
time did be say, 'lt'a not me; it's 
someone else.' •• • • I'm sure he 
told us that whatever he had done, 
he thought was appropriate. I didn't 
think it was appropriate: 

Jn general, Brosnahan aaid, what 
the Republic.ans were doing that 
day was to "look at a lioe of black 
and Hispanic voten and then, in a 
loud voice, go down that line and 
say, 'I don't think thia ooe and this 
one and this One and this one an 
read' when )'QU have oo ba5is fac. 
tually to think that is true." · 

Bl'OS!lahan .98id he did not want to 
characterize just what he was told 
Rehnquist had been doing ao long 
ago, but he told the committee that 
a number of voters in the line point
ed oUt ·RehnQuiit to"him and the 
FBI agent "aa someone who had 
been doing the challenging. 

"That's why we went to him; 
Brosnahan said. "People in the line 
said, "'That's the gen~n who's 
doing the challenging.' He was do
int something they didn't like." 

Hatch. tried chip away at the ac
count and at timea got into shouting 
matches with Brosnahan, who ac
cused the senator of unfairly sum
marizing hia testimony. -

When Hatch wondered bow sure 
Brosnahan was, Brosnahan said, 
"Do you think I really would be here 
to testify about the qualification.a of 
the chief justice, alter 27 years of 
trying lawsuits, if I waan't a~lute
ly sure? .U it was even close, I would 
be at Jack's [in San Francisco) for 
my Friday aftemoOn lunch.• 

co Pl 
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Democrats Seek to Subpoena Papers 
By Howard Kurtz and Ruth Marcus 

Washington Post St•ll Writers 

Democrats on the Senate Judi
ciary Committee are trying to 
round up enough votes to subpoena 
Chief Justice-designate William H. 
Rehnquist's papers dating from the 
Nixon administration, most likely by 
narrowing the scope of the request, 
committee officials said yesterday. 

At the same time, Democratic 
sources said Sen. Paul Laxalt (R
Nev.) had been informally desig
nated to negotiate with the Reagan 

administration · through the week: 
end to see whether a compromise 
can · be reached. on ,obtaining . inter
nal documents written by Rehnquist 
while he served as the Justice De
partment's chief legal adviser from 
1969 to 1971. 

A Washington attorney drafted a 
proposed subpoena for the material 
yesterday at the request of Sen. 
Joseph R. Bideil Jr. (D-Del.), the 
panel's ranking Democrat. Biden 
said he did not know whether he 
had enough votes on the commit
tee, which has a 10-to-8 Republican 

majority, to approve such a subpoe-
na. . 

The subpoena issue surfaced af
ter President Reagan in'!oked ex
ecutive · privilege late Thursday in 
refusing to provide the documents 
to Judiciary Committee: Democrats. 

Rehnquist has said he has no ob
jection to release of the material. 

Some opinions from the depart
ment's Office of Legal Counsel, 
which Rehnquist headed before 
joining the Supreme Court, have 
been released for years, most re-

See MEMOS, AS, Col. 5 
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cently a controversial opinion con
cerning whether federal antidis
crimination laws protect AIDS vic
tims. Former assistant attorney 
general John M. Harmon, who 
headed the office under President 
Jimmy Carter, said that a "blanket 
assertion" that its opinions are 
shielded by executive privilege 
"probably doesn't make much 
sense.n 

Discussions about a subpoena 
intensified throughout the day 
among members of the staffs of 
Biden, Sen. Edward M. Kennedy 
(D-Mass.), other Democrats and 
the panel's two moderate Repub
licans, Charles McC. Mathias Jr. 
(Md.) and Arlen Specter (Pa.). The 
talks were aimed at narrowing the 
Democrats' earlier request for 
Rehnquist's Justice Department 
papers in a way that a bipartisan 
majority could support and that 
some senators hope might prompt 
the Reagan administration to agree 
to release some of the material. 

Justice Department sp0kesman 
Terry H. Eastland said no depart
ment officials are involved in the 
discussions and that the administra
tion is not interested in a compro
mise. "The issue here is not what 
these papers say." Eastland said. 
"The issue here is the integrity of 
the decision-making process in the 
executive branch." 

Eastland said that although some 
oipinions from the department's Of
iice of Legal Counsel have been 
made public, the president can 
withhold opinions without giving a 
reason. 

"If the Justice Department can 
live with a narrower request, that's 
fine," said Mark Goodin, spokesman 
ior committee Chairman Strom 
Thurmond (R-S.C.). 

In a July 23 letter, Sens. Ken
·1edy, Howard M. Metzenbaum (D
Jhio) and Paul Simon (D-Ill.) asked 
'or "aU memoranda, correspond
'nce and other materials" on cer
:ain issues that Rehnquist received, 
irepared, initialed or had his staff 
>repare while at the Justice Depart
nent. They asked for documents on 
.uch topics as civil rights, civil lib
'rties, executive privilege, national 
.ecurity, domestic surveillance, an
iwar demonstrations, wiretapping, 
~ak investigations and the May 
970 killings at Kent State. 
John R. Bolton, assistant attorney 

:eneral for congressional affairs, 
esponded in writing that much of 
he office's work for its government 
·lients must remain confidential. In 
;enate testimony Thursday night, 
lolton went further, invoking ex
·cutive privilege to cover the doc-
1ments after meeting with Attor-
1ey General Edwin Meese [[[, Of
ice of Legal Counsel head Charles 
. Cooper and White House counsel 
'eter J. Wallison, who took the is
ue to Reagan. 
A source close to negotiations 

aid that, as part of a compromise, 
he panel might seek only Rehn· 
uist's final opinions at the Justice 
lepartment, while excluding inter· 
al memos and correspondence. 
Another key avenue, said another 

ource familiar with the negotia· 
ions, is to limit the requests to a 
mailer number of specific subject 
reas so that the Democrats could 
rgue that no decision could prop
rly be made on confirmation with· 
ut knowing Rehnquiat's actions on 

that matter while at the Justice l)e.:. 
partment. 

Kennedy and Biden said they
think they have enough votes for a 
procedural move to force a commit~ 
tee meeting on a proposed subpoe
na, if Thurmond. refuses to allow a 
vote. Such a meeting can be called· 
on three days' notice. 

The Democrats hope to fashion a 
compromise that will draw support 
from their most conservative col
leagues on the committee, Sens. 
Howell Heflin (Ala.) and Dennis De· 
Concini (Ariz.), as well as some Re-' 
publicans. At the same time, they; 
must retain the support of Ken,, 
nedy, the panel's most vociferous · 
member in demanding the papers. ' 

The confidentiality of Office ot: 
Legal Counsel documents is certain: 
to arise again next week when the. 
committee begins confirmation 
hearings on Antonin Scalia, Rea-· 
gan's nominee to fill Rehnquist's, 
Supreme Court seat. Scalia, a fed·. 
era! appeals court judge here, head-, 
ed the Office of Legal Counsel un·. 
der President Gerald R. i:'ord. · 

As part of his response to the' 
committee, Bolton attached a 1975: 
letter from Scalia to a House sub-, 
committee chairman in which Scalia 
outlined the policy against releasing 
documents. 

The Office of Legal Counsel pro-. 
vides legal advice to the attorney, 
general, the president and Cabinet 
officers. Selected · opinions of the' 
Office of Legal Counsel have been: 
published since 1977, with the ap-. 
proval of those who received the 
legal advice. · 

"We were faced with exactly this · 
question with Freedom of Informa· 
tion requests for opinions that were, 
rendered by someone in a prior ad-, 
ministration," said Harmon, Car· 
ter's head of the Office of Legal '. 
Counsel. "In each of those cases we· 
had to look on a case-by-case basis. 
to determine whether release of 
that opinion would dampen a future 
president or a future attorney gen-' 
era! in seeking the advice of his law-.: 
yer." . 

The age of the documents being . 
sought, Harmon said, "is certainly a. 
consideration." 

"The claim of privilege is not ab-; 
solute," said James Hamilton, for·, 
mer assistant chief counsel to the 
Senate Watergate Committee and '. 
author of a book on congressional' 
investigations. "It basically depends 
on a weighing of the executive's 
interest against the Congress." , 

In this case, Hamilton said, the· 
Senate has a "specific need that re: 
!ates to whether you're going tO: 
confirm a man who may well be. 
chief justice for 20 years,'' he said. 
"This is one of the Senate's most' 
important roles." · 

But Theodore B. Olson, who. 
headed the Office of Legal Counsel 
earlier in the Reagan administra·, 
tion, called the assertion of exec
utive privilege "a very strong and. 
sound legal and constitutional ar·, 
gument.• , 

"If Justice Rehnquist had been in 
private practice and they asked tor'. 
his letters and memoranda he had'. 
written to private clients, you, 
wouldn't say you have a right to, 
those; he said. "If the president or· 
the attorney general, on their moai'. 
sensitive deliberations about whedr: 
er a certain policy ahould be pur-; 
sued or not, if they feel today that, 
their communications with that of· 
fice will be made public, they will'. 
ask someone else for that advice." .. 
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The moderate.Mr. Kennedy 
If anyone ever doubted that the campaign 

to keep William Rehnquist from being chief 
justice was largely ideological, Sen. Edward 
Kennedy settled the matter on the first day 
of confirmation hearings. Sen. Kennedy, it 
seems likely, will not vote to confirm Mr. 
Rehnquist as chief justice. 

"Justice Rehnquist is outside the main
stream of American constitutional law and 
American values, and he does not deserve to 
be chief justice of the United States," Sen, 
Kennedy declaimed, just warming up. "He is 
too extreme on race, too extreme on women's 
rights, too extreme on freedom of speech, too 
extreme on separation of church and state, 
too extreme to be chief justice." 

As good as it is to have these calm observa
tions from the department of moderation, 
they do not tell us much about the <;andidate's 
qualifir.ations - or much of anything else 
except that Sen. Kennedy disapproves of Mr .. 
Rehnquist, which is a kind of qualification 
itself. But they do perform one service. They 
underscore the poverty of the opposition ar
guments. 

The case against Mr. Rehnquist rests on 
three legs: (1) that, as a law clerk for Justice 
Robert H. Jackson in 1952, he wrote a memo
randum reiterating what was then the law on 

school segregation, (2) that, as a political 
worker in Arizona in the 1960s, he ran a con
troversial ballot security program in which 
some votes allegedly were challenged, and 
(3) that, as Sen. Kennedy boils it down, his 
views are "too extreme," i.e., are not those of 
Sen. Kennedy. 

That's it. That is the case against William 
Rehnquist - that and a boilerplate deed to a 
piece of property in Vermont containing a 
hateful - and unenforceable - restrictive 
covenant that Mr. Rehnquist was quick to 
repudiate. It would not be going overboard to 
say that the objections to Mr. Rehnquist are 
scarcely more than a dirge sung by those 
who, too long accustomed to ruling, have not 
quite made the adjustment to losing. 

Conser ran ves esi:>ecially should sympa
thize, remembt:..ing as they must the many 
dreary winters when their own faces were 
stuck to the window watching the plump lib
erals warming their bottoms by the fire and 
lifting their glasses to this or that quaint bit 
of nuttiness. 

Those days are mercifully past. Sen. Ken
nedy now can be safely ignored and, more to 
the point, Justice Rehnquist confirmed. With 
some degree of seemliness, let us hope, but 
confinl}ed in any event. 
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Justice-asked to prosecute 
former· Commerce official 
By Georae Archibald . 
THE-INGTON TIMES 

· · The General Accounting Office reported 
y~sterday it will ask the Justice Department 
to conside11 prosecuting a former high· 
ranking U.S. government official whose ac
tions stood to benefit clients of a lobbying 
firm with which he wa8 negotiating emplay
ment. · · 
Wal~r C. Lenahan, who resigned Feb. 7 as 

the Commerce Department's deputy assis· 
tant secretary for textiles and apparel, nego
tiated his current job as vice president of 
Internatioilal Busiriess and Economic Re- · 
search Corp. while helping determine the fu· 
ture level of textite imports, the GAO _ told a 
House, Government Operations subcommit· 
tee. . 

Three of the countries affected by those 
dete11Jlinations - Hong Kong, Israel and the 

· People's Republic of China - were clients of 
IBERC, a consulting firm assoeiated with the 
lobbying division of the powerful law firm 
Mudge Rose Guthrie Alexander & Ferndon, 
said William Anderson, director of GAO's 
general government division, in testimony be
fore the panel 

Mudge Rose, whose managing partner Mi· 
chael P. Daniels founded IBERC and hired Mr. 
Lenahan, lobbys for several textile-importing 
countries. 

In addition to negotiating future employ· 
ment with IBERC during his last year in of· 
fice, Mr. Lenahan also discussed ·job pros
pects with Liz Claiborne Inc. and Burlington 
Industries, two manufacturers of textile pro-· 
ducts, Mr. Anderson testified. 

Mr. Lenahan "had reason to know [that his 
·· official actions] would affect the financial in." 

terests of those firms:• Mr. Anderson said. 
. "While. discussing potential employment 

with Llz Claiborne Inc., Mr. Lenahan served 
on the inter-agency working group that-devel· 
oped the U.S. position for negotiating bilateral 
agreements with Hong Kong, Korea, and Tui· 
wan - the primary sources of Liz Claiborne 
products:' he testified. "Mr. Lenahan said he 
knew at the time that Hong Kong and Tuiwan 
were large Liz Claiborne suppliers. 

"While discussing potential employment 
with IBERC, Mr. Lenahan chaired CITA 
(Committee for the Implementation of Tuxtile 
Agreements] meetings resulting in calls for 
consultations that led to quotas for products 

I 

from Hong -Kong and China:' said the GAO 
official. 

"IBERG and Mudge Rose represent the 
Hong Kong Department of 'Ihlde and the 
government-owned China National Tuxtile 
Import and Export Corp. on quota issues. Mr. 
Lenahan said he lmew at the time that both 
were IBERC clients:• · 

Mr. Anderson. said. the GAO has "no evi· 
dence that any of. his [Mr. Lenahan's] activi
ties was for persOnal gain either directly or 
through bellefit to the companies inwlved:' 

· ·However, he said the Jaw. prohibits federal 
emplayeea . from participating . "personally 
and substantially" in w "particular matter" 
which to their knowledge wµlaffect the finan· 
cial interests of organizations with which 
they are negotiatini for emploYment. 

The conflict-<>f·illte~t law "is ~ only di· 
rected at intentionhl wrongdoing bat at the 
impairment of iuipartial judgment that can 
result when an employee's personal economic 
interests are associated with the business he 
transacts on behalf of the government," Mr. 
Anderson · testified~ Aecordingly, the case 
would be referred to the Justice Department 
for possible criminal prosecution, be·said. 

Mr. Lenahan is the second ·fonner official 
referred by the GAO to Justice for possible 
criminal prosecution. The other, Michael K. 
Deaver, President Reagan's former deputy 
chief of staff, currently is being investigated 
for alleged conflict-of-interest violations by a 
court-appointed independent counsel. 

Mr. Deaver's alleged wrongdoing in part 
involves his official actions on the U.S.· 
·Canada acid rain issue before leaving the 
White House and a subsequent lobbying con· 
tract he had with the Canadian government 
on acid rain matters. 

Mr. Lenahan refused to testify at yester· 
. day's hearing called by Rep. Doug Barnard, 

Georgia Democrat and chairman of the 
House Government Operations subcommit· 
tee on commerce, consumer and monetary 
affairs. He also declined to talk to reporters. 

Ina written statement submitted to the sub
committee, Mr. Lenahan said. "I engaged in 
no conflict of interest in the months preced
ing my departure from government or since:• 

Mr. Barnard said he was concerned Con· 
gress might need to toughen laws governing 
ethical standards for pre- and post· 
employment activities of former federal offi· 
cials. 
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Sen. Edward Kennedy makes a point during confirmation hearing as Justice William Rehnquist (below) listens. 
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Millions of.land owners 
hold restrictive covenants · 
By Lucy Keyser 
THE WASHINGTON TIMES 

Restrictive property convenants 
that bar sales to buyers of "ertain 
races, religions and nationalities -
such as those in the deeds for two 
pieces of property owned by Justice 
William H. Rehnquist - have ex
isted since the beginning of Amer
ican land law. 

Authorities in real estate law say 
anyone who bought property in a 
suburban housing development be
fore 1948 probably bought a re
strictive covenant as well, and as 
many as 4 million homeowners still 
have such restrictive deeds. 

But these restrictions have had no 
legal effect since 1948, when the Su-

Skeletons . in Senate closets. 
Pruden on Politics, Page 2A. 

preme Court ruled in two separate 
decisions that neither state nor fed
eral courts could enforce them. 

In 1972, the Supreme Court ruled 
that even recording such re
strictions violated the Fifth · 
Amendment and the Fair Housing 
Act of 1968, said William North, ex
ecutive vice president of the Na
tional Association of Realtors. 

Mr. North, formerly the senior le
gal counsel for the association, has 
studied the history of restrictive 

see DEEDS, page lOA 
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! covenants and written a book about 
them. 

"I get a big bang out of looking at 
old deeds - they say the most in
credible things;• Mr. North said. 

, "But you have to remember that 
' what seems so common and usual 

and right to us today - and outlaw-
ing discriminatory deeds is right -
we forget that not too many years 
ago it was absolutely revolutionary. 

"You can't look at conduct prior to 
that period and judge it by today's 
standards. It's really a revolution." 

The deed for Mr. Rehnquist's va
cation home in Greensboro, Vt., in
cludes a clause barring its sale to 
Jews. A deed for a house he once 
owned in Phoenix, Ariz., included a 
restrictive convenant dating from 
1928- when the justice was 3 years 
old - that prohibited selling or leas
ing the property to non-whites. 

Mr. Rehnquist owned the house, in 
the Palmcroft subdivision in Phoe
nix, from 1961to1969. 

Mr. Rehnquist said he was un-

aware of the restrictions in either 
deed until several days ago. He 
promised to delete the "offensive" 
convenant from the deed to his Ver
mont home, which he has owned 
since 1974. 

Barry Goldstein, a lawyer for the 
NAACP Legal Defense Fund, said 
that because of the timing of Mr. 
Rehnquist's purchase of his Ver
mont home - after the Supreme 
Court barred the recording of dis
criminatory covenants - it seemed 
to him that such a restriction would 
have been "very obvious." 

"Lots of these types of deeds are 
standard forms, and it would be hard 
to believe there would still be a com
pany producing t"hem [deeds with re
strictive convenants]," Mr. Goldstein 
said. "Often when you negotiate, a 
party will write in a phrase that's not 
standard." 

But usually not. The Supreme 
Court's 1972 decision, Mr. North 
said, never required property own
ers to go back into their records and 
rewrite deeds or erase restrictive 
covenants. He says 3 million or 4 mil
lion homeowners in the United 
States may still have restrictive cov-

enants in their deeds. 
The restrictions were very pop

ular and were encouraged by earlier 
decisions of the Supreme Court and 
policies of the federal government, 
Mr. North said. 

"A great deal of the red-lininig is
sue was rooted in efforts by the real 
estate industry and lawyers and 
homeowners to comply with federal 
policy, which has changed dramati
cally since 1968," Mr. North said. 

An underwriting manual for fed
eral housing authorities, used dur
ing the Roosevelt and Truman 
administrations to determine 
whether property was eligible for a 
mortgage, included the following 
guideline: 

" ... If a neighborhood is to retain 
stability, it is necessary that proper
ties shall continue to be occupied by 
the same social and racial classes." 

When the Supreme Court in 1883 
said discriminatory acts by states 
violated the Constitution, but not 
acts by private individuals, the use 
of restrictive covenants increased, 
Mr. North said. 

In 1917, the Supreme Court out
lawed cities' "checkerboard" zoning 

practices that banned certain 
groups from living in particular 
neighborhoods and subdivisions. 
But the court's language suggested 
that if there are to be restraints, they 
are to be private, which again in
creased the use of private re
strictive convenants, Mr. North said. 

"I'd suspect that anyone who 
bought into a subdivision prior to 
1948 would have had a restrictive 
covenant in their deed;' Mr. North 
said. 

Sen. Dennis DeConcini, Arizona 
Democrat, suggested at Mr. Reh~ 
nquist's hearing's that Senate mem
bers probably hold property with re
strictive clauses in their deeds. 

Spokesmen for two . of Mr. 1 

Rehnquist's Democratic critics on 
the Senate committee - Edward M. 
Kennedy of Massachusetts and 
Howard M. Metzenbaum of Ohio -
said deeds held in the senators' 
names include no convenants relat
ing to race or religion. 

The press secretary for Sen. Pat
rick Leahy of Vermont, who dis
closed the anti-Jewish clause in Mr. 
Rehnquist's deed for his home, could 
not be reached for comment. 
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wn Cl.:-rk Bridget Collier points out the clause in the 1933 deed that prevents the property from being sold "lo any member of the Hebrew race." 

\.TTACK 
rampage IA 

ed. Sen. Patrick Leahy of Ver
mt, who disclosed the existence of 
'deed, replied, "I accept your as
rances completely:• 
Mr. Rehnquist spent the second 
y of the hearing deflecting accu
tions ranging from charges that 

has .. dvocated segregation to 
;ims that he is too "extremist" to 

the 16th chief justice of the 
1ited States. He completed his tes
nony last night. 
The committee will vote Aug. 14 
the nominations of Mr. Rehnquist 

1d Antonin Scalia, who is nom
ated to be an associate justice on 
c Supreme Court. The Scalia hear
gs begin Tuesday. 
Before the vote, an independent' 

1ysician will review Justice Rehn-
1ist's medical records and issue a 
,nfidential report to the commit
e. 
The issue of the restrictions on 

1stice Rehnquist 's Phoenix home 
d not come up when he was con
rmed to the Supreme Court by the 
mmittee IS years ago. He told the 
'mmittee yesterday that he was not 
•are his Phoenix house, which was 
·Id in 1969, or his vacation house in 
'rmont, which was purchased in 
174, had ownership restrictions. 
"While very offensive, the housing 
nitation has no legal effect," he told 
e committee. 
"I'm satisfied with your explana
m," said Sen. Dennis DeConcini of· 
rizona, a Democrat. "I would ask of 
y friends to look at their deeds." 
"You said you will have [the re
ricted covenant] removed;' said 
r. Leahy. I accept your assurances 

AP 

Sen. Joseph Biden questions Justice Rehnquist at yesterday's hearing. 

completely. I find nothing in your 
statements or background to sug
gest any anti-Semitism. The fact that 
the covenant is in there I find regret· 
table:· 

Justice Rehnquist answered once 

more the accusations that he is an 
extremist. 

"There's often compromise be· 
cause it's unlikely five people are go· 
ing to see anything exactly alike," he 
said. "I think the chief justice prob-

ably has a greater obligation than 
anyone else on the court, in cases 
where unanimity is possible, to not 
only get his colleagues together by 
consensus, but himself to adapt his 
own views," Justice Rehnquist said. 

Justice Rehnquist, who earlier in 
the week said women and minorities 
should not fear having him as chief 
justice, told the committee that dur
ing his tenure with the Justice De· 
partment he testified before the 
House in support of the Equal Rights 
Amendment. 

"I had reservations at the time. I 
thought there were more problems 
with the ERA than the administra· 
tion's position indicated." 

Several Republican members of 
the committee declined to question 
the nominee, saying they did not 
wish the proceedings to drag on. 
Sens. Charles Mathias of Maryland 
and Arlen Specter of Pennsylvania 
asked questions on technical and 
procedural issues, ignoring the top· 
ics explored by the Democrats. 

Sen. Paul Simon of Illinois, a 
Democrat, said he would withhold 
his vote on Justice Rehnquist until 
the nominee said whether he· would 
resign his membership in the 72· 
year-old Alfalfa Club, an all-male 
dinner club that meets once a year. 
Prominent members of both parties 
are members. 

The most unusual question was 
asked by Mr. Simon: "If you were 
Paul Simon, how would you vote?" 

Replied Mr. Rehnquist: "The 
question is how is the Senate's power 
to be exercised. You probably have 
to say a senator should not simply 
say this is not a person I would have 
appointed . .. and because this nomi· 
nee does not share my views, I will 
vote against him. Putting myself in 
your place is very difficult." 
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'Senators· on · Judiciary Pa;jel 
· Told Reagan Is Exercising'.: 

· Executive Privilege :~ : 
;7 : 
~, . 

By STUART TAYLOR Ir. ".: 
. Spedal w nia Hn York 1'bma :• . 

WASHINGTON, Juiy3l-~ 
'Reagan . asserted executive prlvlJ9e 
thla. evenln,g u. a basis for refusln& )" 

.,,......,vnn..is-a.'-. · allow the members of the 5-te to.lee: 
Senator !!!!"..!rel~~ yea. ~~':°=:m8wi!"~ W!!a~ 

--,, ~t-:--· , blp..l'IUlldq Justice Departniear.~ 
'cial In the Nixon Adiiilnistratlon. ·': : 

The llllllOlinCement came at 8 P.M. 
. and wu a wrprlse to Democrats on the 
5-te Judiciary Committee. They llfd 

; NqUeSted access to the memot1111C1Vins 
written by Mr. Rehnquist, now an 'h,,. 
soclate Justice of the Supreme Coji,rt 
and President Reagan's nomlw!e ~ 
Chief Justice. The · documents dealt 
with lss~ Including civil rights, ciVll 
llbertl•, wiretapping and ~ 
of radical groups. . 

Mr. Reagan'sdeclslolitoclalmexec. 
utlve privilege was disclosed In tmtl
mony by AsslStsnt Attontey General 
John B. Bolton, after committee Demo
crats objected to the Justice Depart. 

Excerpts from questioni"8, page AB. 

ment's refusal to provide access to tbe. 
documents; and argued lbat under an 
_..tlve omr only a fonnal claim' ot 
exectlve11l{ivUege could justify sudi a. 
refusal,···• . . . .- . 

Proteslll From Democrats .f 
. The claim ~ ln;unedlate pIOtejJts 
from the t>etmxn~ who said it WQl!ld 
prevent them trom COl1Slderlng imllllf• 
tant. Information about . the quallfk;ii. 
tlons of the: nominee,. · . ' 
· Senator Paul Simon, Democrat ot,µ~ 

Llnols, read from II November 198f •· 
eaitlve order, by l'yJ{, Reagan - cbn
gresslonal requests for Information 
fro~ the eucut1y11 ~ Bbqµld,..,.. 
erallybe compiled wtthand tbat "~ 
ut1ve privilege IV!ll be asserted only In 
th.11.,ID(lllt ~~ .. Ing~-~ 
Mr; Stmoil'UW no eompelllng ~ 
bad 1-11 gi- .for withholding the 
Rebnqulst.~chuns. . . ~ 

Mr. Boltilll "ptressed lbat the clalm: 
covered only lilPIY ~dentlal inter; 
nal memoranduins by ·Justice Reim:; 
qulst at a time when he was acting vtr, 
tually as President Nixon's lawyer. 
From 1969 to 1971, Mr. Rehnquist was 
head of the Justice Department's Of,. 
flee ot. Legal Counsel, which provldea 
legal advice Oil critical Issues to the At

'tomey General and to the President. At 
the time, Jollli N. Mitchell was Attor· 
ney General~ : , ~-

QueStlq on Properties ·. , 
;: Earlier In the clay's hearing. Justtcii 
Rehnquist confronted questions about 
his ownership Of a•Second bouse with 8 
restrictive convenant In Its deed u 
Senators continued to quesUon blf. 
Views 1111 Civil rlg\1t& luues. · ~ 

Senator Ed.wanl'ft{. Kennedy, IlemQ; 
crat of Massachusetts, said tbe Fed> 
era! Bureau of htvestlgatlon bad .S: 
covered a 58-year-old reetrletive P?I!¥{' 
slon agalpst. noawh!t.. in the deed ota 
house In Pboenix, Ariz., owned by J~ 

CGadaaed Gii Page AB, Columll 1·; : ~ 
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lice Rehnquist from 1961 to 1969. 
Justice Rehnquist replied tliat he had 

not known at the time about the conve
nant, which barred sale or lease to 
" any person not of the white or Cauca
sian race." On Wednesday the issue of 
a Rehnquist house in Vermont with 
deed restrictions against J ews came 
up, and this was touched on again to
day. 

·Justice Rehnquist said he had 
learned of the provision in Phoenix in 
ihe last few days, and he termed it 
uvery offensive" and legally unen. 
forceable. Most of the Judicary Com
mittee's 18 members appeared to ac
cept his explanation. 

Justice Rehnquist said the same of 
the provision in the deed of his home in 
Vermont that purports to bar sale to 
Jews. Both deed provisions were dis

, covered by the F .B.!. In its routine 
j check on Justice Rehnquist . 

Republican senators angrily pro
tested that Senator Kennedy, who a lone 
among the committee's 18 members 
has announced his opposition to the 
nomination, had raised what Senator 

OrrinG. Hatch called a "red herring." 
The discussion of the deeds occupied 

20 or 30 minutes of the marathon sec
ond day of committee hearings on the 
nomination, which continued into the 
evening and are due to resume Friday. 
It provoked angry exchanges between 
Republicans and Senators Kennedy 
and Howard M. Metzenbaum, Demo
crat of Ohio, who have questioned Jus
tice Rehnquist's sensitivity to racial 
minorities. 

The hearing also went in detail into 
Justice Rehnquist's 1952 memorandum 
as a law clerk about school segrega
tion, and touched on his conservative 
votes on civil rights issues in his nearly 
15 years. on the Court and his opposition 
to civil rights laws as a young lawyer in 
Phoenix. He testified carefully and 
confidently from 10:30 A.M. into the 
evening, with a few breaks. 

In response to questions, Justice 
Rehnquist said that he would be frank 
with the American people if he had 
serious health problems and that he 
had no concern that his health would 
prevent him from doing the job of Chief 
Justice. 

While Senators Kennedy and Metzen
baum suggested this morning that the 
two restrictive deed provisions might 
be relevant to Justice Rehnqulst's 

qualifications to be Chief Justice, none gress probably lacked power to strip 
of the 16 other committee members the Federal courts of jurisdiction to en
suggested they agreed, or questioned force the First Amendment protections 
Justice Rehnquist's explanation that he of the freedoms of speech, press, as. 
had not known about the provisions. sembly and religion. 

Senator Patrick J . Leahy, a Demo- His answer to a question from Sena-
crat from Vermont who disclosed.the 1 tor Arlen Specter, Republican of Penn
Vermont deed provision Wednesday, . sylv~la, appeared to be a significant 
stressed today that he accepted Justice rejection, by the most conservative 
Rehnquist's explanation, appreciated member of the Court, of a tactic some 
his statement that IJe would have the new-right groups have favored to undo 
restriction removed from that deed Supreme Court decisions on Issues such 
and did not suspect him of anti-Semi- as school prayer. . 
tism. "llle Court has often referred to the 

He Gives His View on Powers First Amendment as the preferred 
freedom, the indispensable matrix of a 
free society," the 61-year-old Justice 
said in one of many circumspect an
swers to questions by various senators 
about constirutional issues. 

The Phoenix deed's provision dated 
from 1928, and the Vermont deed's 
provision from 1933, according to state
ments at today's hearing. Justice 
Rehnquist testified that he had pro~ 
ably not read either deed when he 
bought the houses. Senators Kennedy 
and Metzenbaum suggested sorne 
skepticism. 

But he declined to discuss whether 
Congress would have power to strip the 
Supreme Court of jurisdiction to en
force other constitutional rights. He 
said it would be improper to discuss 
Issues that might come before the 
Court. 

~Nft·YorkTimes/Jose R. Loi 

Senator Orrin G. Hatch speaking In defense of Associate Justice William 1 
Rehnquist yesterday morning at hearing. Justice Rehnquist stressed, as he did 

Wednesday, that such racially restric
tive deed covenants were "totally 
unenforceable" and had been for 
nearly 40 years under a Supreme Court 
decision called Shelley v. Kraemer. 

Justice Rehnquist refused to defend.,._ _______________ ____________ _ 

Also today, Justice Rehnquist told 
the committee that he thought Con-

In detail his judicial actions on issues, 
including a 1983 dissent In which he was 
the only Justice to support the Reagan 
Administration's view that racially dis
criminatory private schools were le
gally entitled to tax exemptions and his 
1972 refusal to disqualify himself In an 
Army spying case despite allegations 
of conflict of interest. 

He said it would compromise his in
dependence to be "called to account" 
by the Senate for his judicial actions. 

Justice Rehnquist did note, in dis
cussing the decision on racially dis
criminatory schools, Bob Jones Uni
versity v. United States, that he had 
dissented only on the ground that he 
disagreed with the majority's view that 
Congress had intended to bar Federal 
tax exemptions for such schools. 

If his dissent had prevailed, he said, 
" Congress could have changed the 
law" explicitly to deny tax exemptions 
for discriminatory schools, and he 
would have upheld such a law. 

He Cites Club lor Men 
To ~nodler question, whether he be

loogied lO any social clubs .that prac
llced dlscrlm!Jlaliocl Justice Rehn
Qlliauald he bcto~ to a Washington 
organization <'lllkd, the Allalla Club, 
which met once a year to listen to pa
triotic music and "hear some funny 
political speeches." 

He said ''the Alfalfa Club, as I under
stand it, is open to men only," but he 
said he did not think his membership in 
$UCh a once-a-year group violated the 
canons o! judicial ethics. 

Senator Simon asked the nominee to 
urefiect upon" whether he wanted ~ 

continue his membership in the club. 
"Certainly, I'd be happy to," Justice 
Rehnquist responded. 

The health issue appears to have 
been raised by an episode in late 1981 
when Justice Rehnquist was appar
ently taking a prescription hypnotic 
drug called Placidyl for back pain. This 
caused slurred speech and difficulty in 
enunciating, which was noticed in the 
Court. In December 1981, the Justice 
entered George Washington Hospital, 
where he was taken off the drug. Ac
cording to Dr. Dennis O'Leary, the hos
pital 's dean tor clinical affairs, the 
reactions produced "disturbances in 
mental clarity," and "distorted" per
ceptions of reality. 

iustice Rehnquist now leaves the 
court daily in the early afternoon to 
swim, It was disclosed today. The com
mittee said that an independent physi
cian would examine the nominee's 
medical records and his doctors and 
make a confidential report to the com
mittee. 

Several Democratic senators ques
tioned Justice Rehnquist at length 
about a 1952 memorandum to the late 
Justice Robert H. Jackson of the Su
preme Court, for whom he was a law 
clerk., supporting official segregation 
of schools by race. 

Senator Metzenbaum and others sug
gested they found incredible Justice 
Rehnqulst's explanation, both in this 
week's hearing and in the 1971 proceed
ing leading to his confirmation as an 
Auociate Justice, that he had written 

the memorandum as a rough draft 
Justice Jackson's views, and that 
was .. not an accurate statement of n 
own views at the time." 
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Senators Avoid Questioning Rehnquist 
On Health, Arrange Independent Review 

By STEPHEN WF.R."ttlEL 
Slaff Reporter o/THt.: W ... LL STttSf:T JOIJRNAL 

WASHINGTON-The Senate Judiciary 
Committee, which has avoided questioning 
Supreme Court Justice William Rehnquist 
about his health, reached an agreement to 
have his medical records reviewed by an 
independent physician. 

Mr. Rehnquist. who has been nominated 
lo be chief justice, was hospitalized in 1982 
after suffering adverse effects from a drug 
intended to ease chronic lower·back pain. 
Before he was hospitalized, Justice Rehn· 
qui.st was observed in the counroom slur
ring his speech and having difficulty using 
complex words. 

Questions about Mr. Rehnquist's pres· 
ent or past health have been conspicuously 
absent during the confirmation hearings, 
For most of the day yesterday, most sena· 
tors and their aides refused to discuss the 
existence or any arrangement with Mr. 
Rehnquist. 

Sen. Edward Kennedy ID .. Mass.I. 
when questioned by reporters. broke the si· 
lence In mida!ternoon and said that Justice 
Rehnquist has agreed to have his medical 
records examined by a physician to be s .. 
lected by the Judiciary Committee. 0th· 
ers said Mr. Rehnquist had also agreed to 
make his doctor available for question· 
Ing. 

Until the records are examined, Sen. 
Kennecty said, there ls an "understanding" 
that senators won't question Mr. Rehnquist 
about the 1982 episode or about his current 
health. 

Last night, nearly nine hours into the 
third day of testimony, committee Chair· 
man Sen. Strom Thurmond, (R., S.C.i in· 
terrupted the hearings to announce that an 
understanding has been reached. The rea
son !or the agreement. he said, is that the 
senators consider Justice Rehnquist's med· 
ical records "confidential." 

Any report on those records will also be 
confidential. Sen. Thurmond said. Sen. 
Kennedy earlier said he "assumed" Mr. 
Rehnquist would be available to answer 
additional questions, if necessary, after the 
hearings conclude, probably today, 

Mr. Rehnquist attempted to keep his 
hospitalization secret in 1982 and has re· 
[used to discuss it since then, taking the 
position that his health isn't a matter of 
public interest. 

During the confirmation session on 
Wednesday, Sen. Paul Simon ID.. Ill.I 
asked Mr. Rehnquist if he would deal 
"openly" with any future health problems. 
Mr. Rehnquist said his position was that 
"so long as l can perform my duties. l 
don't think l have any obligation" to give a 
public briefing. 

Sen. Simon. who later acknowledged 
that he was abiding by the comm!ttee'S 
"understanding," never asked whether Mr. 
Rehnquist had been able lo perform his du· 
ties during the !982 episode. 

Meanwhile, Democrats on the commit· 
tee said they have been trying to obtain 
copies of memos Justice Rehnquist wrote 
when he was an assistant attorney general 
during the Nixon administration. They deal 
with the issues or domestic wiretapping 
and surveiHance of anti-Vietnam War dem· 
onstrators, 

After conferring with the WhHe House. 
John Bolton. an assistant attorney general 
ror .legislative affairs, declined to turn the 
documents over to the lawmakers, citing 
executive privilege. Justice Rehnquist said 
he wouldn't object to releasing the memos. 

but he said he didn't think he had any cop· 
ies of them. 

In other developments yesterday, It was 
disclosed that a home owned by Mr. Rehn· 
qulst In Phoenix. Ariz .. from 1961 to 1969 
Included an agreement prohibiting its sale 
or lea.sing to blacks. Justice Rehnquist said 
he hadn't been aware of the provision. 

Mr. Rehnquist was pr~viously ques· 
tioned about a provision in the deed to a 
summer home he has owned since 1974 in 
Greensboro, Vt .. that prohibits sale or leas· 
Ing to people of the "Hebrew race." He 
denied any knowledge of the Vermont re
striction, as well. Neither the Arizona nor 
Vermont restriction is legally enforceable 
under a Supreme Court ruling nearly ~o 
years old. 

On other topics, Mr. Rehnquist said he 
doubted that the Constitution would permit 
Congress to pass a law removing from the 
Supreme Court's Jurisdiction all cases In· 
volvlng freedom or speech and religion. 
But he declined to say whether the Consti· 
tution prohibits Congress rrom removing 
all legal areas rrom Supreme Court Juris· 
diction, or whether his views apply only to 
First Amendment cases. 

He also testified that he doesn't believe 
that the "wall" of separation between 
church and state should prohibit a pro· 
gram of tuition tax credits for parents who 
want to send their ehUdren to private or 
parochial schools. 

Yesterday evening, civil·rights and 
women's rights groups testified. crnicizing 
what they said Is Mr. Relmqulst's "!nsensl· 
tiVlty" to the rights of women and minori· 
ties. 
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Covenant Brings Town Distress 
'A Little Late, Isn't It?' Official Asks After Justice Dept. Call 

By Laura Kiernan 
Spccinl to The Wo;hington Post 

GREENSBORO, Vt., July 31-
"That's the Justice Department," 
ar.nounced Cleora I. Collier, hang
ing up the phone today in the town 
clerk's office in this remote village. 
"They're going to take that cove
nant out." 

"A little late, isn't it?" said her 
niece-the town clerk-Bridget 
Collier, who patiently sifted through 
stacks of deeds while reporters and 
television camera operators hov
ered around her. 

The covenant, revealed Wednes
day in confirmation hearings for 
U.S. Chief Justice-designate Wil
liam H. Rehnquist, is a sentence in 
the deed to a hillside chalet here 
owned by the associate justice that 
prohibits the sale or lease of the 
property "to any member of the 
Hebrew race." Rehnquist learned of 
it only a few days ago, he told the 
Senate Judiciary Committee Wed
nesday. 

Wednesday the Justice Depart
ment made a hasty call to Greens
boro to see how the covenant could 
be removed, according to depart
ment spokesman Terry Eastland. 
Eastland said the department was 
told that in order to get rid of the 
covenant, Rehnquist must sign over 
the deed to a "nonexistent third 
party, or straw man," and then take 
it back. 

"Maybe somebody has an idea of 
how to get rid of it, but I don't," said 
David L. Willis, a lawyer in the 
nearby town of St. Johnsbury, who 
represented Rehnquist at the 1974 
sale. 

The locals in this town 40 miles 
south of the Canadian border call 
this rich green pastureland the 
"Northeast Kingdom" because they 
say it is a part of God's country. For 
years it has been a summer retreat 
for academics from the halls of 
Princeton, Harvard and Yale. It is a 
secluded haven for the elite and it is 
not interested in disturbance. 

"Do you think it shook the coun
try?" asked Ernie Hurst, the propri
etor of Willey's General Store as he 
dodged questions about the Rehn
quist matter. There are "good com
mon folks here," said Hurst as he 
maneuvered toward a storeroom, 
"You don't pry into their business." 

"I didn't realize we'd been taken 
over by the public. How horrible," 
said a woman who was filing cards 
and checking out books in the 
town's tiny library. 

"Mercy," said the woman who 
refused to identify herself other 
than to say she was 84. "What an 
extraordinary thing to find out 
about that deed." But, she said, 
those who are surprised about such 
things, happening at that time in 
history, "must be very young be
cause it's not unusual at all." 

The history of the property, pre
served in faded record books here, 
shows that the covenant was first 
included in a handwritten deed in 
1933 for 185 acres of farm land 
owned by some local businessmen. 
It was called "Vermont Summer 
Estates" and the property stretched 
from the hills down to the shore of 
Caspian Lake. 

Plans for development were not 
carried out and the land was even
tually sold. According to the town 

records the covenant followed the 
property through the years, either 
explicitly stated in the deed or in
cluded by reference. 

Attorney Willis said that his 
records of the Rehnquist transac
tion were destroyed in a fire in 
1984 that leveled his law firm's 
building in St. Johnsbury. 

"I certainly remember him but I 
just don't recall that particular 
clause, and it really has no binding 
effect today," Willis said during an 
interview in an old Victorian home 
where the law firm has relocated. 
Federal and state law prohibit the 
type of restrictions that are part of 
the Rehnquist deed, and the justice 
himself has said they are unenforce
able and described them as "obnox
ious." 

If Rehnquist sold his summer 
house, Willis said the covenant 
could be left out of a new deed but 
otherwise, he said, "you can't re
move what's in the land records in 
the past." 

John Downs, a St. Johnsbury at
torney who represented the couple 
who sold the property to Rehnquist, 
said both he and Willis were aware 
of the restrictive clause. "We rec
ognized its presence and dismissed 
it," Downs said. He said that the 
Rehnquist deed was prepared by 
copying, verbatim, the property 
description in the 1933 handwritten 
deed that included the restrictive 
covenant. 

Today the deserted Rehnquist 
family house, a white building with 
brown trim, was the focus of atten
tion of television crews. 

Staff writer Howard Kurtz 
contributed to this report. 
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Racial Restriction 
Found in 2nd Deed 

By George Lardner :Jr. and Al Kamen 
WoshinRtOn Post Staff Writers 

Senate Democrats, continuing 
their attack on Supreme Court Jus
tice William H. Rehnquist's candor 
and commitment to civil rights, dis~ 
closed yesterday that the deed to 
his former house in Phoenix includ
ed a covenant barring its sale or 
rental to "any ·person not of the 
white or Caucasian race." 

Testifying before the Senate Ju
diciary Committee for a second gru
eling day on his nomination to be 
chief justice of the United States, 
Rehnquist said he had not been 
aware of the proviso until a few 
days ago when it was discovered by 
the Federal Bureau of Investiga
tion. The restriction dated to 1928 
and covered the Palmcroft subdi
vision where Rehnquist bought a 
house in 1961. 

The disclosure, the second of its 
kind in two days, touched off an an
gry counterattack by Sen. Orrin G. 
Hatch (R-Utah) who denounced the 
issue as "the biggest red herring of 
the whole hearing." 

"I think it's ridiculous to make a 
brouhaha about it," Hatch said, his 
voice rising. "I think this has been 
blown way out of proportion." He 
emphasized that the restrictions 
were "unenforceable . . . the ves
tiges of a very bad past." 

On another issue, Rehnquist's 
health, Chairman Strom Thurmond 
(R-S.C.) announced that the com
mittee had appointed an indepen
dent physician to review Rehn
quist's records and interview the 
justice's doctors, if necessary. 

The health records, however, will 
be kept "confidential," Thurmond 
said. He did not say whether any 
overall findings would be made pub
lic. Rehnquist, who had chronic se-

JUSTICE WILLIAM H. REHNQUIST 
••• made aware of jlovenant by FBI 

1 ')py 

vere back problems, suffered tem
porary "disturbances in mental clar
ity" in 1982 while he was hospital
ized and withdrawing from a sleep
inducing prescription drug he was 
using to relieve back pain. He has 
never spoken publicly about the in
cident. 

Thurmond said Rehnquist "has 
been willing to answer questions re
garding his health," but he was 
asked only once, in general terms, 
about his condition. 

"You had a back operation, a disc 
removed" by 1969 or 1970, Sen. 
Howell Heflin (D-Ala.) reminded 
him at one point. "Basically do you 
feel you will be able to do the task 
of chief justice?" 

"Yes, I do, senator," Rehnquist, 
who is 61, replied. "I certainly 
would not have accepted the nom
ination had I thought otherwise." 

Democrats revealed Wednesday 
night that the warranty deed on a 
vacation house in Vermont that 
Rehnquist bought in 197 4 also con
tained a restrictive · covenant, one 

.See REHNQUIST, AlO, Col. 1 
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'rominently typed in and prohibit
ng sale or rental "to any member of 
he Hebrew race." 

Rehnquist said he had not been 
1ware of that restriction either, un
i! the FBI turned it up in its back
!rOund check for Rehnquist's nom
nation. The nominee said he re
iarded it as "obnoxious" but "mean
ngless in today's world." He agreed 
mder prodding from Sen. Patrick J. 
~eahy (D-Vt.) to take steps to have 
t expunged. 

Sen. Dennis DeConcini (D-Ariz.) 
;poke up for the nominee, saying he 
.vas completely satisfied with Rehn
<uist's explanations. "I would ask 
:ny friends," DeConcini told his col
:eagues, "maybe they should look at 
~ll the deeds they have." Leahy 
ldded that he knew of nothing in 
Rehnquist's background that would 
'suggest any anti-Semitism." 

Sens. Edward M. Kennedy (D
Mass.) and Howard M. Metzen
aaum (D-Ohio), Rehnquist's most 
vocal critics, made clear that they 
were still not satisfied. 

"It was something typed in. It 
would have been normal to expect 
you would have noticed that," Met-
1,enbaum told Rehnquist of the Ver
mont covenant. "It almost stands 
iut .... There's no Hebrew 'race.' 
it's the Hebrew religion." 

Kennedy said the restriction on 
rhe Phoenix deed was still there 
when Rehnquist sold the house in 
1969, after he had moved to Wash
:ngton to become assistant attorney 
~eneral in charge of the office of 
egal counsel at the Justice Depart
:nent. 

"I think both of those [restric
:ions] are significant," Kennedy said 
iuring a recess. "The basic issue is 
1is sensitivity to civil rights." 

The Palmcroft neighorhood, 
.vhere the Rehnquists resided from 
1961 to 1969, is an oasis of green 
awns, stately palms and elegant 
1ouses in the midst of a bustling 
·msiness district near the center of 
Phoenix. 

"It's an isolated pocket of better
:han-average homes purchased by 
Jeople who earn better-than-aver-
1ge incomes," said Bob Caldwell, 
.vho has lived since 1965 in the 
1ouse next door to where the Rehn
<uists resided. Caldwell said he was 
mrprised to learn of the racial cov
~nant in Rehnquist's deed. 

"There was no such thing men
•ioned when we bought," he said in 
1 telephone interview, adding that 
·1e had not read "all the small print" 
in his own deed. 

Te~tifying through the day with 
1bout 50 other witnesses backed up 
md waiting to be heard, Rehnquist 
>aid at one point that he considered 
rhe Supreme Court more suited 
:han the other two branches of gov
=rnment to be "the guardian of mi
:1orities." 

But he also acknowledged that he 
~ad vocally defended the old sep
arate-but-equal doctrine in lun
cheon debates with fellow Supreme 
Court clerks back in 1952. 

"It seemed to me that some of 
the others [clerks] were not facing 
the arguments on the other side and 
T thnnaht thenr n11nht tn ho f".11,.,...rl " 
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Justice Rehnquist: restriction "obnoxious" and "meaningless in today's world." 

Rehnquist said. "Around the lunch 
table I'm sure I defended it. I 
thought there were good argu
ments to be made in support of it." 

Rehnquist also told the commit
tee that he had always thought the 
doctrine, enunciated by the Su
preme Court in 1896 in the case of 
P/essy v. Ferguson, was "wrong." 
But he pointed out that nearly 60 
years of southern customs and folk
ways had grown up around the de
cision by the early 1950s, making it 
difficult to overturn. 

The questioning stemmed from 
Rehnquist's authorship of a contro
versial 1952 memo for his boss, 
Associate Justice Robert H. Jack
son, which conciuded: "I realize that 
it is an unpopular and unhumanitar
ian position, for which I have been 
excoriated by 'liberal' colleagues, 
but I think Plessy v. Ferguson was 
right and should be reaffirmed." 

Despite his lunchtime debates of 
the 1950s, Rehnquist said repeat
edly yesterday that the "!" in the 
memo was a reference not to him
self but to Justice Jackson. He said 
the memo was requested by Jack
son for a conference with other jus
tices, was intended as a statement 
of Jackson's views, and that he tried 
to imagine how Jackson would 
phrase it. 

Kennedy and Metzenbaum made 
clear that they did not believe the 
explanation. 

"That sentence I find impossible 
to give to Justice Jackson," Kennedy 
said. 

"Why would you describe Jack
son's views in that way?" Metzen
baum asked. 

"I don't know, sir," Rehnquist 
replied . 

"Was he [Jackson] excoriated by 
his liberal colleagues and if so, who 
excoriated him?" Metzenbaum 
pressed. 

"! was not a party to the confer
ence discussion," Rehnquist an
swered. 

A dispute over execu live privi
lege broke out after questioning 
about Rehnquist's role in a 1972 
Army surveillance case, Laird v. 
Tatum. Rehnquist had told a Senate 
subcommittee the year before, 
while he was still at the Justice De
partment, that he did not think tile 
case, a challenge to the constitu
tionality of the Army program, be
longed in the courts because the 
targets, antiwar dissidents, had not 
been hurt. 

The Supreme Court threw the 
case out, on those same grounds, in 
1972 by a 5-to-4 decision, with 
Rehnquist, in effect, serving as the 
swing vote. A 4-to-4 tie would have 
<:>t~nl' tl.n l;;;,..."ltin" h.,,...1_,. .,,.., TT C n;. 

trict Court here for evidentiary 
hearings. The lawyers for the de
fendants asked the court to recon
sider the decision and they filed a 
separate motion asking Rehnquist 
to disqualify himself. But he refused 
in a lengthy decision. 

Rehnquist testified Wednesday 
that a new Jaw passed since then 
would provide strong grounds for 
disqualification under similar cir
cumstances today. He also acknowl
edged misstating a relevant Amer
ican Bar Association rule in decid
ing not to disqualify himself in 
1972. But yesterday, under ques
tioning by Kennedy, he refused to 
discuss the matter further. 

"Judges are not supposed to sit 
on cases where their minds are 
made up," Kennedy told him. "You 
had basically made your mind up on 
that issue, hadn't you, Mr. Rehn
quist?" 

Rehnquist replied that he re
garded disqualification as a "judicial 
act" and that he did not think he 
should be questioned about it. "I 
was performing a judicial act," he 
said, "and I ought not to be called on 
somewhere else to justify it.'' 

Kennedy later said that one of 
the main results of the Supreme 
Court's decision in Laird v. Tatum 
was "the denial to the American 
people of the discovery [about the 
extent of government spying] that 
might have taken place." He pointed 
out that these were the days, as it 
later turned out, not only of Army 
surveillance of antiwar dissidents 
but also of secret Central Intelli
gence Agency operations against 
domestic targets and the so-called 
Huston plan to step up government 
spying in the United States. 

In that vein, Kennedy said that he 
had been trying to get the office of 
legal counsel at the Justice Depart
ment to produce any memos Rehn
quist might have written at OLC 
"about civil rights, civil liberties, 
government surveillance." 

Rehnquist said he "would certain
ly waive any claim I might have" to 
keeping the records confidential. 

At that, Thurmond spoke up. 
"The Justice Department feels that 
interoffice memoranda are confi
dential and they do not intend to 
make them public," he declared. "! 
concur." The Democratic side of 
the committee erupted with com
plaints. 

But last night, Assistant Attorney 
General John Bolton told the com
mittee the administration was with
holding the memos under the doc
trine of executive privilege. 

Sta}]' writer Saundra Saperstein 
,.,., . , 1 .. :L. .. 1.~.I 1 ... ''· ,',., ..,.,,.,..,... .. 1 
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Access to Rehnquist Memos Denied 
MEMOS, From Al 

of the Justice Department's Office 
of Legal Counsel-1969 to 1971-
was a time of such controversial ac
tivities as Army surveillance of an
tiwar dissidents, illegal CIA domes
tic operations and the Huston plan 
to step up government spying in the 
United States. 

The department's legal counsel is 
often called upon for opinions-for
mal and informal-on the legality of 
administration policy. Rehnquist's 
public defenses of Nixon adminis
tration policies on wiretapping, sur
veillance and mass arrests of anti
war protesters were a source of 
considerable controversy then. Se
lected opinions by the legal counsel 
have been regularly published si,nce 
1977. ,, " ' 

"Human experience," Bolton told 
the committee, "teaches that those 
who expect public dissemination of 
their remarks may well temper can
dor with a concern for appearances 
. . . to the detriment of the deci
sion-making process." He said the 
privilege was not "being lightly in
voked" and that the administration 
was acting "for the benefit of the 
Republic," rather than for any par
ticular presfdent. 

Sen. Joseph R. Biden Jr. (D-Del.) 
criticized the department last night 
for issuing a "blanket exception" 

and said, "I think you all are making 
a big mistake." 

Metzenbaum told Bolton he 
thought the action was a "deliberate 
cover-up .... You may try to give 
it a higher profile," he said, by in
voking constitutional arguments of 
"separation of powers, but that just 
doesn't fly .... 

"We are entitled to know what 
the facts are ... what's so secret 
. . . . The president has a right to 
do it," Metzenbaum said but added 
that he should not do so on this oc
casion. 

Kennedy indicated last night that 
he would ask for a committee vote 
to subpoena the documents. Com
mittee Chairman Strom Thurmond 
(R-S.C.) said in response, "I consid
er the matter closed." 

Thurmond aide Mark Goodin said · 
the Democrats "are obviously on a 
fishing expedition, and they need 
the documents now. They are not 
interested in a protracted legal 
fight," which could result in a 
lengthy delay in the confirmation 
process. 

Executive privilege "is a very 
murky field," said A.E. Dick How
ard, a constitutional law scholar at 
the University of Virginia. When 
one branch is battling with another, 
he said, "courts tend to step aside. 
The resolution is typically political, 
not judicial." 

The Supreme Court explicitly 
accepted the validity of "executive 
privilege" in 1974 in U.S. v. Nixon, 
when which the justices nonethe
less ordered President Richard M. 
Nixon to turn over White House 
tapes to the special prosecutor in
vestigating the Watergate scandal. 
However, the court said in a foot
note that its decision did not ad
dress the issue of the scope of ex
ecutive privilege in the face of con
gressional demands. 

Stanley M. Brand, House general 
counsel during a House commit
tee's 1982-83 battle with the Rea
gan administration and Environ
mental Protection Agency Admin
istrator Anne M. Burford over ac
cess to Superfund documents, 
called the assertion of executive 
privilege "highly offensive." 

"In this matter_ I think the claim 
[of executive privilege] is even 
weaker [than in the EPA case] be
cause the documents are relevant 
to the constitutional power of con
firmation,'' he said. While congres
sional power to investigate is not 
~xpressly provided in the Consti
tution, he added, "here you're talk
ing about a power that the Senate 
has conferred on it" by the Consti· 
tution to give its advice and consent 
to those nominated by the presi
dent. 
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Rehnquist lets stand ruling 
letting women into Rotary 
THE ASSOCIATED PRESS 

Supreme Court Justice William 
H. Rehnquist has refused to block a 
California appeals court order di
recting Rotary International to read- · 
mit a chapter kicked out for admit
ting women. 

Justice Rehnquist left intact a 
ruling that the parent organi?.atio~ 
must readmit a Rotary chapter in 
Duarte, Calif., that was ousted in 
1978. . 

Justice Rehnquist's action was 
taken late Friday but was not an
nounced until yesterday. . 

A California appeals court last 
March ordered Rotary International 
to reinstate the Duarte chapter by 
July 24. · 

The organization then asked Jus
tice Rehnquist to suspend the state 
court ruling until the full Supreme 
Court has an opportunity to consider 
a formal appeal by Rotary Interna
tional. 

Justice Rehnquist has jurisdic-

tion over .such emergency requests 
in California cases. 

Rotary International has some 
20,000 clubs with more than 900,000 
members in 54 countries. It was 
founded 81 years ago by four Chi
cago men and took its name from 
their practice of rotating meeting 
sites to each member's place of busi
ness. 

The Duarte chapter was kicked 
out by the parent group in 1978 after 
it admitted three women, Mary Lou 
Elliott, Donna Bogart and Rosemary 
Freitag. 

Only Ms. Elliott still is a member. 
The other two women moved to other 
communities. 

The California 2nd District Court 
of Appeal ruled that Rotary clubs 
are business establishments subject 
to regulation by the state's Unruh 
Act banning discrimination based 
on race, sex, religion or ethnic ori
gin. 
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{.;osmos Club Permit Challenged 
Group Seeks to Block Liquor License Renewal at All-Male Facility 

By Ruth Marcus 
Washington Post Staff Writer 

'A coalition of feminist and liberal 
groups is seeking to block the re
newal of a liquor license for the all
male Cosmos Club, charging that 
the club's refusal to admit women 
violates a D.C. antidiscrimination 
lav;r;: 

The effort is the first public move 
against all-male clubs in the District 
by.' the Private Clubs Discrimination 
Project, a coalition of Americans for 
Democratic Action, the National 
Women's Political Caucus; the D.C. 
chapter of the National Organiza
tion for Women and other groups. 
; ~It increasingly struck us as . . . 
absurd and outrageous that in the 
eapital of the United States in 1986 
we ,.would have major institutions 
that. openly discriminate against 
women," said Ann F. Lewis, nation
al director of the ADA. 
: "Not being able to participate in 
these clubs can be a bar to women 
intheir careers," she said. "There's 
a networking that can go on in pri
vate clubs and when women are 
excluded from them it can be a real 
problem." 

The Cosmos' Club's liquor Ii-

cense came up for renewal yester
day before the D.C. Alcohol Bev
erage Control Board. The complaint 
was set for a hearing Sept. 10. 

Ben Johnson, administrator of the 
Business Regulation Administra
tion, which oversees the liquor li
censing process, said yesterday that 
the Alcohol Beverage Control 
Beard "has no jurisdiction over this 
particular matter" because the club 
has not been cited by the D.C. Of
fice of Human Rights for violating 
the human rights law. 

"There's no ABC violation around 
this particular protest issue," John
son said. "It may very well be a vi
olation of the human rights law." 

The director of the Office of Hu
man Rights, Maudine Cooper, said, 
"We would like to have the ADA 
come in and indeed file the case 
with us." 

Cosmos Club President Bruce E. 
Clubb declined to comment about 
the complaint or about the possible 
impact the loss of liquor license 
would have on the club. 

Members of the Cosmos Club, 
located in a mansion at 2121 Mas
sachusetts Ave. NW, include at 
least one Supreme Court justice, 

top government officials, scientists, 
educators and lawyers. The issue of 
admitting women has divided the 
club for more than a decade, arising 
most recently when the club voted 
in January to suspend the repri
mand of a club member who led an 
unsuccessful movement to allow 
women members. 

The coalition contends that the 
Cosmos Club's exclusion of women 
violates the D.C. Human Rights 
Act, which prohibits discrimination 
based upon sex in any "place of pub
lic accommodation." 

Although the human rights law 
specifically exempts "distinctively . 
private" clubs, the group argued in 
a July 22 memorandum to the Al
cohol Beverage Control Board that 
the club's "substantial membership 
roster and calendar of revenue-de
riving events" may make it a place 
of public accommodation. 

Even if it is considered a private 
club, the memorandum stated, the 
law also requires that issuance of all 
licenses be conditioned upon com
pliance with its nondiscrimination 
provisions and. makes violation of 
the law a proper basis to revoke a 
license. 

The club's "sex-based ex-
clusionary practices are so egre
gious, and work such an invidious 
discrimination against many citizens 
of this community, that we believe it 
to be a fundamental violation of pub
lic policy for the Cosmos Club to con
tinue to receive a city-conferred li
quor license," the memorandum said. 

The coalition also plans to em
ploy a 1977 federal directive cau
tioning federal officials against par
ticipating in meetings held at dis
criminatory facilities. 

In May, Lewis wrote to Assistant 
Secretary of Defense James H·. 
Webb Jr., who was scheduled to 
speak at the Cosmos Club on June 2 
on "Being a Writer as Government 
Official." 

"Your participation in a meeting 
at one of the few openly discrimin
atory facilities still operating in the 
nation's capital would clearly violate 
this policy-and, we believe, would 
violate important American princi
ples as well," Lewis wrote. 

Webb sent back a memorandum 
by Assistant General Counsel Rob
ert L. Gilliat concluding that federal 
policy did not bar the speech, pri
marily because Webb was not 
speaking in his official capacity. 

Lewis said the group would 
watch the club's bulletin for other 
federal officials scheduled to speak 
there. "We will regularly be writing 
and notifying federal officials that as 
·we read the [personnel] manual, 
this is not allowed," she said. 



THE WASHINGTON POST 
Friday, July 25, 1986 
page A4 

1971 Rehnquist Account 
Is,Challenged by 3 Men 
'Ballot Security' Role in '60s Called Active. 

By George Lardner Jr. and Al Kamen 
. W ......... PootSW!Wri-

Three · meri yesterday contra· 
dieted · Supreme Court Justice Wil· 
liaJn H. Rehnquist's account during 
his 1971 confirmation hearings of 
the role he played in a controversial 
Republican ."ballot security" pro
gram in Phoenix in the early 1960s. 

Rehnquist, . President Reagan's 
nominee for chief justice . of the 
United States, had said he was in 
overall charge of the programs, but 
declared that he never personally 
engaged in challenging the creden· 
tials or literacy of Democratic mi· 
nority voters. · 

But two of the witnesses inter· 
viewed yesterday said that they saw 
Rehnquist challenging black and 
Hispanic voters in the Arizona city. 
The third, a former assistant U.S. 
attorney who was sent to one pre
cinct to investigate complaints of 
harassment, said Rehnquist was 
definitely a member of a group that 
was "aggressively challenging mi· 
nority voters by looking at them 
coming up in line and saying, 'You 
don't know how to read.' • 

The former prosecutor, James J. 
Brosnahan, now a senior partner in 
a San Francisco law finn, said he 
had no doubt that it was Rehnquist 
he saw and that it was not a case of 
"mistaken identity" as the majority 
report of the Senate Judiciary Com· 
mittee suggested in 1971 when the 
charges were first aired. 

Brosnahan was emphatic in at· 
tacking the "mistaken identity" sug· 
gestion. 

Rehnquist could not be reached 
for comment. Rehnquist's Senate 
confirmation hearings are sched· 
uled to begin Tuesday. 

The three witnesses, Brosnahan, 
a self-described liberal Democrat, 
and two Phoenix residents, Charles 
W. Pine and the Rev. Snelson W. 
McGriff, were cited in a special re
port by the Nation Institute, a lib
eral group affiliated with The Na· 

· tion magazine. All three confinned 
their remarks and provided addi· 
tional details yesterday in separate 
interviews. 

Charges of voter harassment 
against Rehnquist first surfaced at 
the 1971 hearings on his appoint· 
ment to the Supreme Court. 

Rehnquist denied any impropri· 
eties at the 1971 hearings, both in 

direct testimony and later in a 
lengthy letter to the Senate Judi· 
ciary Committee. 

In his letter, Rehnquist said that 
he had been in charge of GOP "baJ.. 
lot security" programs and similar 
efforts conducted by lawyers' com· 
mittees in the biennial elections in 
Phoenix from 1958 through 1964. 
However, he said, that "in none of 
these years did I personally engage 
in challenging the qualifications of 
any voters." · 

Pine, a Phoenix public relations 
man and state Democratic Party 
chairman from 1972 to 1976, said 
he saw Rehnquist on one occasion 
approach two prospective voters 
waiting in line outside the polling 
place of a predominantly black and 
Hispanic precinct and ask . them if 
they were qualified voters. 

"He challenged one and then an· 
other," Pine recalled yesterday. · 
"Both were black men and both left 
the line." He said Rehnquist was 
with one or two other men and they 
left together after the incident, with 
Rehnquist driving. Pine said Rehn· 
quist was part of what he called Re
publican "flying squads" going from 
precinct to precinct in heavily Dem· 
ocratic areas, either in 1962 or 
1964. 

Told of Rehnquist's 1971 dis
claimer of any such activity, Pine 
said: "If he wants to say that, he 
can. But I disagree.• Neither Bros· 
nahan nor Pine spoke up in 1971, 
saying they thought about it, but 
decided not to bother. McGriff sub· 
mitted an affidavit in 1971 saying 
he saw Rehnquist challenging vot· 
ers at McGriffs polling place, lo
cated in the Bethune school. 
McGriff said ·he thought it was in 
1964, but was not positive. 

"If it wasn't him (Rehnquist], it 
was his twin brother," McGriff said. 
"He had a card in his hand .. • • 
He'd say, 'Read this' ... • I looked 
him right in the eye. I wasn't going 
to read that card. I was going to put 
my fist in his mouth.• 

Rehnquist told ~ Senate com
mittee that he strongly disapproved 
of "any scattergun use of literacy 
challenges" and on one occasion in 

· 1962 went to the Bethune precinct 
to tell one overzealous Republican 
challenger there to stop demanding 
that voters prove their literacy by 
reading printed passages from the 
Constitution as they waited to vote. 

;. ;,; 

JUSTICE WILLIAM H. REHNQUIST 
••• denied baraa1ln1 mlnorlly volera 

Literacy challenges were later· pro
hibited by the Civil Rights Act of 
1964, but they were permissible in 
Arizona before then so long as they 
did not amount to harassment. 

Brosnahan, however, said . there 
were enough complaints about the 
GOP challenges at the Bethune pre
cinct in 1962 that he went there 
with an FBI agent to investigate. 

"Brosnahan said he found a small 
"group" of Republicans, including 
Rehnquist, there challenging voters 
on a random basis, asking Hispanic 
voters if they could read English 
and black voters if they could read 
at all. "They would do this right in 
line, rather than getting a person 
off to the . side: Brosnahan said. 
"Telling one person after another, 
'You can't read,' is an aggressive 
thing to do • • •• " 

"My best recollection is that he 
(Rehnquist] Was challenging vot· 
ers, • Brosnahan said, "but that was 
1962 and this is 1986. I know he 
has denied that, but I have asked 
myself in fairness what I can re
member." 

"This was a group that deliber· 
ately set out to discourage and ha· 
rass minority voters on the subject 
of whether they could read. The 
concept that Mr. Rehnquist was 
somehow supervising and making it 
better is one that conflicts with my 

· recollection. I am very firm about 
that,• Brosnahan said. 

The 1971 Senate Judiciary Com· 
mittee report dismissed the voter 
harassment charges as "wholly un· 
substantiated," but a Democratic 
minority complained that the alle
gations had not been adequately in· 
vestigated or effectively refuted. 

Slaff wril6r Satlndtr1 ~n 
ttnllril>u#d lo lltia ""°"' 
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Rehnquist Said 
Ba cl\. er of '50s 
Racial Tenet 

. Ex-Colleagu,e Recounts 
Stance on Segregation 

By George Lardner Jr. 
WoshinHIOll Post Slaff Wrirer 

A lawyer who clerked with William H. 
Rehnquist at the Supreme Court in the 
1950s said yesterday that Rehnquist 
strongly defended the old separate-but
equal doctrine underpinning racial segre
gation in conversations among the clerks. 

The former clerk, Donald Cranson, indi
cated that Rehnquist often argued that the 
doctrine, enunciated by the court in an 
1896 case called Plessy v. Ferguson, was 
correct at luncheon meetings of the clerks 
in the days before the 1954 decision declar
ing it unconstitutional. 

Cranson added, however, that "I think 
the whole issue is a silly issue." He said he 
regarded it as completely irrelevant to 
Rehnquist's qualifications, more than 30 
years later, to become chief justice of the 
United States. 

"All this was gone into ad nauseam when 
Justice Rehnquist was first confirmed [in 
1971]," Cranson, now an internationa.l law
yer based in Switzerland, said in a telephone 
interview. "It's very much res judicata [a 
matter already decided]." 

Rehnquist is expected to win Senate con
firmation as chief justice by a wide margin, 
but Democrats on the Senate Judiciary 
Committee reportedly plan to question him 
closely about his views on a wide range of 
issues, including his 1950s stand on deseg
regation, at hearings next week. 

The debate over Rehnquist's views on ra
cial matters dates to 1952-53, when he and 
Cranson were clerks for the late Supreme 
Court Justice Robert H. Jackson. The court 
at the time was discussing what to do about 
a series of cases involving segregation in 
the public schools. 

Jackson's papers, now housed at the Li
brary of Congress, show that he was per-

plexed about how to deal with the practice, 
torn between a belief that it was indefen
sible and a realization that it was "deeply 
imbedded in social custom in a large part of 
this country." 

At one point, Cranson turned in a memo 
stating that "there is no doubt that Plessy 
was wrong," and suggesting that the court 
say so. The memo, entitled "A Few Ex
pressed Prejudices on the Segregation 
Cases," suggested that the court try to 
"straighten out the mess" by repudiating 
the separate-but-equal doctrine and inviting 
Congress to fashion the remedies. 

Rehnquist countered with a memo over 
his initials, entitled "A Random Thought on 
the Segregation Cases," and contending 
that any attempt to strike down the practice 
would be wrong-headed and futile. 

"I realize that it is an unpopular and un
humanitarian position, for which I have 
been excoriated by 'liberal' colleagues, but I 
think Plessy v. Ferguson was right and 
should be reaffirmed," the memo stated. 

The document came to light in 1971 dur
ing Senate floor debate, after Rehnquist's 
confirmation hearings had been concluded, 
and he was never questioned about it. But 
he blunted the criticism with a letter in 
which he stated that he had prepared the 
memo at Jackson's request and that it was 
intended as "a statement of his [Jackson's] 
views" at an upcoming conference of the 
justices "rather than as a statement of my 
views." 

Cranson, then with Mobil Oil in London, 
followed up with a cable affirming that Jack
son had requested the second memo "sup
porting the proposition that Plessy was cor
rectly decided." Cranson added that he and 
Rehnquist both worked on it. 

In the telephone interview yesterday, 
however, when asked who the "I" was in "I 
think Plessy v. Ferguson was right," Cranson 
emphasized that he didn't write the entire 
memo and reiterated that "I thought it was 
wrong." 

As for Rehnquist, Cranson said, "unques
tionably, in our luncheon meetings with the 
clerks, he did defend the view that Plessy 
was right. Bill Rehnquist has never been 
afraid to defend an unpopular position. The 
very fact that it was unpopular would be an 
incentive for him to argue it .... But he 
defended all kinds of outrageous things, 
which I knqw he didn't believe." 

Asked what Rehnquist believed on this 
particular issue, Cranson declined to say, "I 
have a view as to that he thought," he said, 
"but I don't think it's material." 
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----

As you requested, I have attached clippings on the President's 
recent Supreme Court nominations. 
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